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V 1 Je al ; 
'F T EE R having. bo. fully in 7 Title-page i indicated to the 


. Purchaſer, What he is to expect in theſe Volumes, there is 


little N eed, it is; hoped, to beſpeak his Favour, by way of 
Preface; for if the very many imperfect Pieces of Conveyancing that 
have bare OY and daily are, publiſhedd, moſt of which too are merely 
find a ready Sal Y Sale, ſurely a Work, like this, comprehending 
the db + Art, both ir in * * ry and PraQice; muſt” Ie t with a pro- 
portion e 99h hab Sago u dees 
4 4; | * 5 
The Neceſſity the My is for all T hoſe "who make eee 
their Buſineſs, 15 wie, 3 grounded in its Fundamentals; 
well read in the various Kinds and Tenures of Eſtates, and the Opi- 
nions, Reſolutions, and Determinations of our Courts, in Caſes 
relating thereto; intimately acquainted with the ſeveral Ways of 
Practice; nicely ſkilled in the peculiar Stile and Manner of Drawing; 
and ſufficiently ſtored with the beſt Precedents and Forms ; is too 
evident to require inculcating here. From whence elle, WY a Want 
of thereof in too many of the Practiſers, could ſpring thoſe, almoſt 
numberleſs Suits, that have from Time to Time filled our Courts of 
Judicature; to the great Trouble and Detriment of many Pur- 
chaſers, and the no {mall Diſgrace of a well- governed State? Since, 
if any Human Affairs can be tranſacted free from Errors, Uncertain- 


ties, and Deceit, Aer e that of Conveyancing may, and 
2 to be. 


77 


Such bled the End in View, the Editor was unwilling to neglect 
the Spesen which he flattered himſelf he had, of facilitating 
to Gentlemen the Progreſs to and Attainment thereof : For. having 
by him a very large Lang, made by the late induſtrious and 


well- 
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"well-known Mr. 7 90, during his many Years Pratice, of Draughts 
in all the Branches of Conveyancing, ſettled by the moſt able Hands, 
beſides ſeveral other curious, uncommon, and choice ones, which 
ſome worthy Gentlemen of the Law, the Editor's p 
have favoured him with, there WAs N othing more 
pleat the Practie Part f this Work, but to ſelect h 
as were proper to be retained, and methodizing and diſpoſing the 
Whole in their natural Order; which hath accordingly been done: 
And moreover, as well for avoiding Repetitions, and unneceſſarily 
fwelling this Work into too great a Bulk, as alſo for the greater 
Eaſe in turning to, upon any particular n the Deeds, &c. 
lave been, as was difleted;; arid their ſeveral Compgdhent} Pat 
diſtributed under proper Heads. As for the Theoretic” Part of the 
Work, it was compiled by the late Mr. Salthouſe from all the Books 
of the beſt Authority and Repute in the Law; and no Care or 
Pains wert ſpared by him to make the ſame ela, eaſy, and uſeſtn; 
and may be ſafely relied on; all the Particukirs Hüvirig beett extr tel 


in the very Weeds of the GT” en er as near thereto | ag, 
GRP A could be. - 
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PA R T l. 
The Theozy of Conveyancing. | 


C H A P. I. 
Ok Conveyancing in general. 


SECT, I. 
e what, 


oN VET ANC CING Is the Art of cranafeiing whatſoever i is alienable, in due Definition of 
Form of Law. = Convey- | 

The Ward n is derived fro the Latin Ss, to convey, to carry n ng. 
or ſend into another Pet and by Analegy ſtands for the making ever or tranſ- Derivation 
ferring Eſtates, G c. _ 7: 1 py 

Conveyancing is a Noun SubPamtive, ales; and by uſe is become a Ti -chiical Term * the Name 
for (or the Name of) the Art of Conveying or Transferring Eſtates, &c. from one to another. 

He who makes it his Buſineſs to draw and peruſe the Writings or Inſtruments by which 2 
Eſtates, Ic. are conveyed, is called a Conveyancer.  . 
Conveyancing. is an Art, becauſe it is à practical Habit, including (beſides the Theory of 8 
the Law relating thereto, the Knowledge of the Facts, and all other requiſite Circumſtances) ancing, an 
a certain Dexterity in making the Deeds or Inſtruments of Conveyance according to Law. 25 

It is the Art of #ransferring whatſoever is alitnable; for to transfer is to grant, ſell, align To transfer, 
or make over; all which Actions, in a legal Senſe, can only be of Things alienable. + what, 

And the Act or Deed whereby whatſoever is alienable is conveyed, muſt be ia due Form Due Form. 
of Low, i. e. in ſuch. Form as the Law requires, as well with: Regard to what is conveyed, as 
to the Parties, the Kinds of Deeds, their ne he then the Manner of r them, 
and their e weer e. Acid to 3 n | | w 3 
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ds to Eſtates of Inheritance: > pets 200 l 0 
A kate n TOS le is tranſmiſſable i in its very Nature, 2 | Hale's Anal, 
An To the Gegen Bodies Corporate. In this Caſe the Nature: of ihe Corparato 30. 
directs — Rule of Succeſſion. 


2. To che Heir in the. Caſe of . Perſons natural, by Deja. of which vide 4 2. 


$- 2. poſtea. | 
3 Or to any other Perſon, by Alienation. Vide Chap. PY $5 


An Eſtate in Fer tall, 28 to its debe Qualities, may be confidered 8 | 
1. ln Relation to the Hereditary 7 nan/miſſios thereof, purſuant to the Rules of de 


Vide, Gl 

2 in Relation bes Alienation thereof, for regularly, by the Stat. of maln. 2. De 

Doi Conditionalibus, it cannot be alienated, ſo as to bar the TO" Reverf bon, or * Rint, | 

Le fe of Fi ines s and Recoyeries poſt. 
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Conveyancing in general. Part I. 


3 
As to Eſtates leſs than Inheritance. 
Hale's Anal. E which are leſs than Inheritance, (as by Leaſes for Years, Sc.) except 
$. 31. Tenancy of Will, are trangferrable from one to another, unleſs particularly reſtrained 
455 by Condition or by Limitation. | 
Hale's Anal. QCuſtomary Eſtates, or Tenancy by Virge, or by Copy of Court- Roll, may be transferred, 
9. 37- 1. By Hereditary Deſcent. Vide Chap. 2. §. 2. 


over to another, it is a void Reſervation of the Reverſion to him. 42 Af: Dubitatur. 


fore. 3 Danv. Ar. 158. 4 


| himſelf. Mitford's Caſe, 2 Lev. 75. Vent. 372. Raym. 228. Mea. 98, 122, 159. 


this Limitation to the Heirs Male of, Sc. is void, there being no Eſtate of Freehold limited to 


. 5 Purc ha ſe. 


t i 8 SECT. 


2. Or by Surrender, 


-J>erſonal Eſtates either in Poſſcſſion or Action may be transferred or acquired, ( 1.) By 
Succeſſion, (2. ) Devolution, (3.) Prerogative, (4.) Cuſtom, (3 .) Judgment and Execution, 
or (6.) Sale.in a Market overt; of which vide Chap. 3. 


SE CT. I 
By whom and to whom Eftates may be Fes 


A Eſtate cannot be limited to the Party himſelf, who gives it on a grant at Common 
Law; but a Man may covenant to ſtand ſeiſed to the Uſe of himſelf for Life, Cc. 
3 Danv. Abr. 158. Rep. 127. a. Mod. 121, 238. 
A Man cannot by the Rule of Law give himſelf an Eſtate in Poſſeſſion or Remainder, un- 
leſs perhaps in ſome Caſes by Concluſion. Co. 127.4. 3 Danv. Abr. 138. 
If a Man gives to A. for Life, reſerving the Reverſion to himſelf for Lite, the Remainder | 


3 Danv. 158. 
So an Eſtate cannot be kmited to the Heir of the Donor on a Grant. Bid. ein 
If a Man gives to one for Life, the Remainder to the right Heirs of the Donor, it is a void 

Remainder, becauſe he cannot make his right Heir a Purchaſer, without departing with the 

Fee out of himſelf, for the Heir and Anceſtor are Correlatives and one TIP" in the Eye of 

the Law. Ibid. & 1 Med. 98, 237. 
So if the Gift be to him in Tail, Remainder to the right Heirs of the Donor. Co. Lit: 22. ö. 
A Man cannot leaſe to one for Life, reſerving a Fee-tail to himſelf, he having a Fee be 


So if Tenant in Fee levies a Fine to one for Life, reſerving a Tail to himſelf, it is no 
good Tail. Bid. 

If one leaſes for Life, Remainder to the Heirs Male of his own Body; this is a void Re- 
mainder, for the Donor cannot make his own right Heir a Purchaſer of an Eſtate-tail, without 
departing with the whole Fee-ſimple out of him. 

But if one makes a Feoffment in Fee to the Uſe of himſelf for Life, and then to the Heirs 
Male of his Body, this is a good Eſtate-tail executed in himſelf, being raiſed out of the Eſtate 
of the Feoffees which the Feoffor departed with. Co. Lit. 22. 5. 

So if one covenants to ſtand ſeiſed to the Uſe of his Heirs Male on the Body of his ſecond 
Wife, he takes an Eſtate for Life by Implication, and ſo it is an Eſtate-tail executed in 


3 Keb. 229, &c. 
But if one makes a Leaſe and Releaſe to the Uſe of himſelf for ninety-nine Years, Re- 
mainder to Truſtees for twenty-five Years, Remainder to the Heirs Male of his own Body; 


ſupport it, and one cannot be implied contrary to the Intent of the Conveyance, and this Eſtate 
takes Effect out of the Seiſin of the Truſtees, and is not like Miford"s Caſe, where one 
covenanted to ſtand ſeiſed to the Uſe of the Heirs of his own Body; and even in that Caſe Powe! 
ſaid, if there had been an expreſs Eſtate (I ſuppoſe he intended for Years) limited to the 
Covenantor, it would have been otherwiſe, Salk. 679. | 

If one levies a Fine to the Uſe of his Wife for Life, the Reminds to the Uſe of his eldeſt 
Son, and the Heir Male of his Body, and for Want of ſuch Iſſue, to Uſe of his right Heir; 
this Limitation to Uſe of his right Heir is GY void, and * hath a Reverſion and not a 
Remainder in him. Leon. 182. 

See more in the 3d Sefion of the 2d Chapter conterning the Acquiſition 75 real Eat 
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Ch. I. 5. 4. Conveyancing in general. 1 91 : 


+ FECT TV | 
The dt geren, Was and Means whereby Properties in Eſtates may he acquired, 


or conveyed in general, 


By Ac ok Law. 


HERE is a various Acquiſition of Things by An ef Law according to their Wen Hale 's Anal, 
Natures, whether they are of Inheritance, Freebolds or Chattels. 9. 33. 


2 


Firſt, As to Eftates of Inheritance the Titles of Acqueſts therein by Act of Law ſcem to be 
of two Kinds, vix. 

1. Such as are applicable to all Eſtates of Inheritance whether in Tail or in Fee , imple; for if 
in Tail, the Manner of the Limitation directs the Deſcent , but an Inheritance in Fee-ſimple is 
directed by the Rules of Deſcent. 

2. Or ſuch as are 9 ip only to the Acqueſt of Eſtates in Fee -ſimple; the 9 
thereof may be (1. ) By Preſcription or Cuſtom, (2.) Or by Eſcheat. | 


Secondly, As to Eſtates of Freehold, the Acqueſt by Act of Law of them is 100 by Entry. 


Thirdly, And as to Chattels Real or Perſonal by Act of Law they may be acquired, (1.) By Ib. . 2, 33. 
Succeſſion, (2.) By Devolution, (3.) By Prerogative, (4.) By Cuſtom, (5.) By en and 
Execution R (6.) Or by Sale in a Market overt, _- 


By Means of the Party. 


A Propetty in Real Eſtates m 50 be acquired or transferred by Means of the Pary. Hale's Anal. 
(1) By Conveyance, (2.) Or by Forfeiture. 9.34. 
Note; Theſe Acqueſts are by Right or Title, there are alſo others by Wrong, which are, 
(1.) To a Freebold, as Abatement, Diſſeiſin, Intruſion, Uſurpation; or (2.) To-a Chattel, as 
Ejectment of Farm, or Ejectment of Gard. But theſe Acquiſitions by Wrong do not gain 
a Property, though they do the Poſſeſſion. 
And a Property in'Perfonal Eftates may be acquited or transferred. by Means of the Party, Ib. f. 28. 
three Ways, * viz. (r.) By Grant, (2. ) By Gude, (3-) And by Aſſignment. ol 


Vy a ird Att. 


AND; Properties in Per ſonal Eftates may be acquired by a Mix d Ad, partly by 4 * 

Law, and partly by. A# of the Party. And thus Things in Action, as well as in 
Poſſeſſion, are 4 two Ways: (1.) By At of the Partly, with Cuſtom Co- operating; 
thus a Bill of Exchange is aſignable. (2. ) Or, By Operation of the Law, Contaering with the 
Att, or Default ch the Party; as F orfeitures of Ryans Lind 
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Of the difectur Ways of Aue, "my Conveying 
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wor; Wing ang N. 
B the aer, of Real Eftates by Entry, | and therein of Ocean. 
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A El n a 17 enters W or another 15 his Order, into any a Entry what. 
Tenements or Hereditaments to which he has a Title o er ae. takes Poſſeſſion 
of them, Terms de a Loy, Tit. Entry. Lil. Conv. 131 ne 5842 

And 
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Property by And 88 ined by Entry, is where a Man finds a Piece of Land that no ) other poſ⸗ | 
Entry, what ſeſſes, or has Title unto, and he that ſo finds 1 it enters; this Entry gaineth a Property. Bac, 
TR L. Tratts, p. 126. 
Derivation of This Law ſeems to be derived fide this Text, Terra dedit filiis bominum, which is to be 
this Law. underſtood to thoſe that will till and manure it, and ſo make it yield Fruit.  1bid. 
Antiquity. But this Manner of gaining Lands was in the firſt Days, and is not now of Uſe in Eng- 
land; for that by the Conqueſt, all the Lands of this Nation were in the Congueror*s Hands, 
Titles before and appropriated unto him; except Religious and Church Lands, and the Lands in Key, 
and after the which by Compoſition were left to the former Owners, as the Conqueror found them; {9 
Conqueſt. that no Man but the Biſhopricks, Churches, and the Men of Kent can at this Day make 
any greater Title than from the Conqueſt, to any Lands in England; and Lands poſſeſſed 
without any ſuch Title, are in the Crown, and not in him that firſt enters, as it is by Land 
left by the Sea; this Land belongs to the King, and not to him that has the Labs next 
adjoining, which was the ancient Seabanks. This is to be underſtood of the Inheritance of 
Lands, viz. that the Inheritance cannot be gained by the firſt Entry. Bac, L. Trafts, p. 126. 
But an Eſtate for another Man's Life by our Laws, may at this Day be gotten by En: 
Of Occupan- try: As a Man called A. having Land conveyed unto him for the Life of B. dieth without 
cy. making any Eſtate of it, there, whoſoever firſt enters into the Land after the Deceaſe of 4. 
getteth the Property in the Land for the Time of the Continuance of the Eſtate which was 
granted to A. for the Life of B. which B. yet liveth, and therefore the ſaid Land cannot 
revert till B. dies. And to the Heir of A. it cannot go, for that it is not any Eſtate of In- 
heritance, but only an Eſtate for another Man's Life; which is not deſcendable to the Heir, 
except he be ſpecially named. in the Grant, viz. To him and his Heirs. As for the Execu- 
tors of A. they cannot have it, for it is not an Eſtate Teſtamentary, that it ſhould go to the 
Executors as Goods and Chattels ſhould; ſo as in Truth no Man can entitle ' himſelf unto 
thoſe Lands; and therefore the Law referreth him that firſt enters, and he is called Occu- 
pans, and ſhall hold it during the Lit: of B. but muſt pay the Rent, perform the Condi- 
tions, and do no Waſte, and he may by Deed aſſign it to whom he pleaſes in his Life- time; 
but if he dies before he aſſign it over, then it ſhall go again to whomſoever firſt entereth and 
holdeth; and ſo all the Life of B. ſo often as it ſhall happen. Lid 126, 127. But ſee more 
concerning Occupancy in the Diviſion (D) poſt, | 
Likewiſe, if any Man does wrongfully enter into another Man's Poſſeſſion, and put the 
Diſſeiin. right Owner of the Freehold and Inheritance from it; he thereby gets the Freehold and 
Inheritance by Diſſeiſin, and may hold it againſt all Men, but him that bath Right, and 
his Heirs, and is called a Diſſeiſor. Bac. L.Tratts, p. 127. 
Or it any one dies ſeiſed of Lands, and'before his Heir does enter, one that has no Right 
Abatement. does enter into the Lands, and holds them from the right Heir, he is called an * and 
is lawful Owner againſt all Men but the right Heir. Bid. 
And if ſuch Perſon, Abator or Diſſeiſor (ſo as the Diſſeiſor has quiet Poſſeſtion five Years 
In what Time next after the Diſſeiſin) do continue their Poſſeſſion, and die ſeiſed, and the Land defcend to 
— HI „his Heir, they have gained the Right to the Poſſeſſion of the Land againſt him that hath 
be ſueg, > Right, till he recover it by fit Action real at the Common Law. And if it be not ſued for 
at the Common Law within ſixty Years after the Diſſeiſin, or Abatement committed, the 
right Owner has loſt his Right by that Negligence. Bac. L. Trafts 127. 
| And if a Man has divers Children, and the elder, being a Baſtard, does enter into the 
Where the Land, and enjoyeth it quietly during his Life, and dies thereof ſo ſeiſed, his Heirs ſhall 


Heirs of a hold the Land againſt all the lawful Children, and their Iſſues. 1b1:d. 
Baſtard ſhall 


Inherit Note; The Titles, Entry, Occupancy, Diſſeifin, Abatement, He. being very near and 
TS neceſſary to be known, they are e hereafrer more. parton treated 2 þ 
(B) Entry congeable. 1 4 | 
| F the Conuſee of the Statute fues an Extent, by which che Lands of the Conuſbr are 
Entry, in ſciſed into the Hands of the King, the Conufee after a Liberate is ſued (but not before) 
what Cales may enter into the Land before the Liberate executed, for this Liberate is nn War- 
congeable. rant for his Entry. 2 Danv. Ar. 78g. Rs 


After an Extent upon a Statule- Merchant, Staple or Recogniſance 8 the Conuſce 
After an Ex. may enter without any Delivery by the Sheriff, by Force of the Liberate. 2 luft. 678. But 
San by 1 Vent. 41. in an Execution upon a Statute-Merchant there is no need of a Liberate, as 
852 there is upon a Statute-Staple, for in Cale of a Statyte-S taple the Conuſee can  bring.ga e 
ment before the Liberate. 170 | 
A Liberate made to the Sheriff to aeliver the Land, to himſelf i is woa, and n Entry 4 in 
chat Caſe is void. 2 Danv. Ar. 793. 


San « 3 II 
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ns the ACE. 2. A — 


Ch. Pa I. 


* the King ſeifes certain Lands, upon. which an Oufter le Mayn i is ſaed to the Eſcheator to Outer le 
deliver this Land to the Party again, he may after enter into the Land before any Execution Mayn. 
of the Writ, becauſe there ! is a J eee given before that the Hands of the King ſhall be 


emoved. 
"U an Elegit, if the Sheriff takes an Inquiſition, tough the Sheriff does not deliver Elegit. 
| *. nd to the Party Plaintiff, yet the Plaintiff may enter preſently after the Inquiſition 
taken, before the Return thereof to the Court, without any Liberate to him directed. Bid. 786. 
If a Judgment be reverſed in a Writ of Error againſt the Heir of the Recoveror, the Error. 
Demandant: may enter upon him without more, though he be in by Deſcent, but he cannot 
upon the Tertenant without a Scire Facias. 3 Danv. Ar. 298, 299. 3 
If a Man recovers in a real Action, and the Tenant dies before Executlon; yet the De- Recovery. 
mandant may enter upon the Heir, becauſe the Record binds his Title: So t ough it be 
of Lands in Tail. Bid. agg. Otherwiſe in a falſe or feint Action. Co. Lit. 361. 5. 
So if a Man recovers in a real Action, though there be two, three or four Deſcents before 
his Entry, yet he may enter upon thoſe: to whom e becauſe the Recovery binds 
the Blood, and diſproves the Title. 3 Danv. Abr. 2 
And if after a Recovery in a real Action, and before e Execution, a Stranger ener and dies 
ſeiſed, yet the Recoveror' may enter upon his Heir. HD. 
If a Man recovers in a Writ of Right of Advowſon, and after, at an Avolddies, a Stranger 
preſents, yet when the Church is void again, the Recoveror may preſent. Bid. 
If there be a Recovery in an Ejectment, the Plaintiff may enter and execute his Judg- 
ment, and the, Aſſiſtance. of the Sheriff is only to keep the Peace. Fur. 66, 6g, 
He that recovers may as well enter after the Lear as within the Year againiſt him, _— 
whom the Recovery was had. 3 Danv. Abr. 299. 
But he cannot enter upon a Stranger to the Recovery after the Vear. Bid. 
He cannot enter after a Deſcent caſt. Mid. anti Fitz. Entry Congeable 35. Sed vide ſupra. ' 
In all Caſes where the Writ demands Langs, Rent, or other Thing in ili, the Deman- 
dant after Judgment may enter, or diſtrain before any Seiſin delivered to bim * the Sheriff. 
Co. Lit. 34. 
But in Dower where the Writ demands nothing in certain, the Penne Wile 12 g- 
ment cannot enter or W till nn ſued, op which the Seri delivers th third 
Part in certain. ide. 
So where the Wife of ane Tenant i in 2c lg Janinds the third Part of a Moiety, ſhe 
cannot, after Judgment, enter till the Sheriff has delivered her thy third Part, though it is 
thereby reduced to no more Certainty, than it was. Did. 
If one recoxers in an Aſſiſe, or Aſſiſe of Mordantceſtor, he mar Ufer ind” crete a 
Judgment without being put in Seiſin by the View of the Jury. Moor 54. pl. 156, but it 
was ſaid in this, Caſe, that if he be n cifleiſed,, he' ſhall not have a Rediſſeifin bur A "Poſt+ 
Diſſeifin.; Did. in - Neil, d eg 1 $16.36 bite n Tot 213th | 
. Egg ſhall be intended to be 4 good Execotion of a Recovery withour a Writ of Sei- 
T. e n nid en cen 417 en 
1 is à Difference between a Feoffment and an Rad for a Man may make a Feoff- 1 wichin 
ment of Lands in another County, and make Lavery within the View, although he might Vie 
enter peaceably to make Livery. Poller. 47. But a Man cannot make an Entry into the 
Lands, within the View, where he may actually enter wirhout Fear; for it is one Thing to eur 
Inveſt, and another to Deveſt.¶ Co. Lit. 2 g. . oo Vi 
If, the Diſſeiſce enters into the Land, and continues in it well the rg ah manures it What ſhall be 
3 him, claiming notbiog of his firſt Eſtare; yet this is an Entry chat wil reduce his firſt = Seen 
ate. 2 Danv. 7 k 
And if he enters wit ©. ES the Profits us Lefie, at Will of the Diller of | in why yMan- Ml 
ner, this is an Entry, and reducks bie Eſbate. j e 
And if he commands a Stranger to put the Cattle of ſuch Stran er into the Land ro. "feed 
there, this ig an; Entry in Lay, inte the Land: Did. VEWEA nA 2£EW ue. Ii 
If A. Leaſes to B. far Yearg.vhe Remainder to C, in kel. and we upon the Lad to 
make Livery, and B. to takt it, this ,ſhald not be ſaid” any! Entry of veſt the 1115 
ech 77 him, till e Qadcerfdmhen, the eros be yo which would be 
again e Intention of he Furties. Go 4 ll. SHDN e 
12 5 ane js ace on ſpcgial! Entry mall be g Ge by the b An nd, 
as Rr e ifrit ns zgrect 48822 IT We PRES that the Di 
Ge ll:releaſe all Haight oe Dil pon the Dd ingly the 8250 
enters into.the: Land, anch dxlivers a Nelgaſe; there this is d good Releaſe and: the . 
ce Die being * or this de does not * the Diſſeiſin. . 1%; Ws: 4 p 
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Where an En- If a DiMcifor leaſes ſeveral Parcels of Land to ſeveral Men for Years, ey FIN the Dif- 


try into Part, 
ſhall be an 


Entry for "the is but one Tenant to the Precipe, who is the Diſſeiſor, who is only Tenant of the Freehold, 


whole. 


ſeiſee, as it ſeems) for the Diſſeiſee may have an Aſſiſe of the firſt Diſſeiſin. 2 Danv. Mr. 791. 


But if the Diſſeiſor make a F eoffment to the Diſſeiſee and a than; though the Dit 
ſeiſee comes to take the Liyerys yet when the Livery is made, the Dun. is remitted. 
Ca. Lit. 49. b. 

If the Diſſciſee comes upon the Land and puts his Foot in, but takes no Profits but the 
Diſſeiſor ouſts him, this Entry does not ſettle any Eſtate in him (at the Election of the Dif- 


If 1 have a Houſe and Land adjoining to a Plot of Land in Queſtion between me _ an- 
other, and I ſtand upon one Piece of the Stone 'Wall, which is my own Soil, and oy 
Hand through a Wall made of Lime and Laths which ſtands : upon the Land in 
and there deliver a Leaſe ſealed to try the Title, this is a n Gowgh L do 980 — 
within the Plot in Queſtion. 761d. 

If a Baſtard Eigne after his Father's Death enters, and i invites the Malier Puiſne to'ſee the 
Houſe, Pictures, c or to dine, hunt, hawk or ſport with him, or the like, upon the Land 
deſcended, and the Mulier comes upon the Land accordingly ; this is no Interruption of the 
Poſſeſſion of the Baſtard, becauſe he came by his Conſent, ſo that the coming upon the Land 
could be no Treſpaſs. Co. Lit. 245. 5. 368. a. 

But if the Mulier of his own Head comes upon the Ground, ml cuts down a Tree, or 
digs the Soil, or takes the Profits, theſe are Interruptions ; for rather than the Baſtard ſhall 
puniſh him in an Action of Treſpaſs, theſe Acts ſhall amount to Wy" in Lav. Did. 
2445. 6. 

80. if a Mulier puts his Beaſts into the Grounds, or commands a Stranger er to pur in his 
Beaſts, theſe Acts without Words amount to an Entry, for Acts without Words may make 
an Entry, but Words without an Act, vix. Entry on che Land, Ge. cannot. Lid. See 

Leon. 144. 
, If the Diſſeiſor requeſts the Diſſeiſee to go to the Cellar, and ce the Antiquity of, Oc. 
this is no Entry to abate an Aſſiſe brought by the Diſſeiſee. Pl. Com. 93. 

So if the Diſſeiſee ſeeing ſeveral cut Wood upon the Land, goes upon the Land 100 ad- 
moniſhes them at their Peril to deſiſt; this is no Entry to abate his Writ. Bid Bulp. 9. 
2 Brownl. 231, 239. 

Such Entry as will abate a Writ ought to be unto the Thing demanded, and with an In- 
tent to have the Thing demanded. 2 Bulft. 9. 2 Brownl:231, 238. N 

Where the Beaſts of him that had a Right ſtrayed of their own accord into che · Land, 
and it was held no Entry, vide Leon. 110. 

If the Office of Keeper of a Park is granted to one, who is thereof diſſeiſed, a he brings 
an Aſſiſe, and, pending his Aſſiſe, enters into the Park, kills a Stag, and takes a Shoulder 
of it for his Fee, this is no ſuch Entry as to abate his Writ, for that his Entry was not as 
an Officer ad cuſtodiend”, but as a Wrong doer to kill, Fc. Bulſt. 4, 8, 9 

If a Man has Common in 7. S.'s Lands, between ewenty-fifth March 44 twenty ninth Sep- 
tember, and he brings an Aſſiſe for it, and at Chriſtmas puts in his Beaſts, this is no Entry to 
abate his Writ; for it cannot be intended for the ſame Common. 2 Brownl. 2 38. | 

If a Tenant for Life levies a Fine with Proclamations, and he in the Remainder within five 
Years after the Death of Tenant for Life dire&ts one to deliver a Declaration in Ejectment 
to the Tenant in Poſſeſſion, which is done accordingly, yet this is no Entry to avoid the 


Fine, though it was the Declaration which contained the Leaſe upon which the Ejectment 
was brought. 


ſeiſee enters upon one in the Name of all, this is a good Entry for the Whole, becauſe there 


2 Danv. Abr. 786. 
If he leaſes the ſeveral Parcels for Life, the Entry upon one Leſſee in the Name of the 
Whole is good for no more than that Leſſee had in his Wenn, . L. 252. b. And. 28. 
Leon. 8. 

, But if his Entry was taken away in chat one Parcel, and: not as to the others then he 
gains no Poſſeſſion in the others, but in that Parcel only. - 'Keley. 20. 5. 
Leſſee for Years » bring | in a Houſe, let with a Cloſe, ' the Leſſor enters into the Cloſe, nd 
makes ire | (6 flee being in the Houſe): it is void as well for the Cloſe as the Houſe ; 
for when a and Land are demiſed, the Houſe is the Principal, and the Land is the 
Acceſſory, and Poſſeſſion of the Houſe is 'a good Poſſeſſion of the Land; for the Tenant 
cannot be in Poſſeſſion of every Part of the Land at the ſame Time: But Poſſeſſion of 1 
Houſe and ſome Part of the Land, is a good Poſſeſſion of the Reſidue. 2 Rep. 31. 6 
2 ef 397. 2 Kall. e + n on . _— 18, b. Bro. Tit. Feoffmeni 66. Bur 
II, contr,' 
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Ch. 2. &. I. Entry, 


If a Man be diſſeiſed of two ſeveral Acres (though both lie in the ſame County) by two ſe- 
veral Perſons, and after enters into one Acre in the Name of both, this is not an Entry into 
the other Acre, for the Entry of a Man to continue his Freehold or Inheritance muſt enſue 
his Action for Recovery of the ſame, and each Diſſeiſor is a ſeveral Tenant of the Free- 
hold; and as he muſt have ſeveral Actions againſt them for the Recovery of the Land, fo 
his Entry muſt be ſeveral. Co. Lit. 252. 3. Kelto. 20. 6 And 28. | 

Where the Poſſeſſion is in no Man, but the Freehold in Law is in the Heir who enters, 
(where the Anceſtor died ſeiſed) there a general Entry into one Part reduces all into his 
actual Poſſeſſion. Co. Lit. 18. 3. Lil. Conv. 131. Sed vide Leon. 265. 

But if in this Caſe the Entry be ſpecial, viz. that he enters only into that Part and no 
more, this reduces that Part only into actual Poſſeſſion. Co. Lit. 15. 5. 

Where an Entry ſhall veſt or deveſt an Eſtate, there mult be ſeveral Entries (if the Lands 
are in the Poſſeſſton of ſeveral Perfons) into the ſeveral Parcels of the Land in the ſeveral 
Tenants or other Perſons Poſſeſſions. Co. Lit. 15. 6. Lil. Conv. 131. 

For if the Lord enters into Parcel generally for a Mortmain, or the Feoffor for a Condi- 
tion broken, or the Diſſeiſee into Parcel, generally ſuch Entry in theſe and the like Caſes 
ſhall not veſt or deveſt but for that Parcel. But where a Man dies ſcifed of divers Patcels 
in Poſſeſſion, and the Freehold in Law is caſt upon the Heir, and the Poſſeſſion in no Man, 
there the Entry itito Parcel generally (In the Name of all the Lands and Tenements in which 
be bas @ Right to enter, within all the Towns of the ſame County) will veſt the actual Poſſeſſion 
of the Whole; but if he enters only into that Parcel and no more, (wythout ſaying in the 
Name of the Whole, ) there it reduces chat Parcel only into actual Poſſeſſion. Lit. F. 417. 
Co. Lit. 15. 5. 252. 6. Hardr. 400. Lil. Conv. 131, 132. | | 985 

If a Man diſſeiſe me of one Acre at one Time, and after at another Time diſſeiſe me of 
another Acre in the ſame County, in this Caſe my Entry into one of them in the Name of 
both is good, for that one Aſſiſe lay againſt him for both Diſſeiſins. Co. Lit. 252. 6. 

Otherwiſe if the ſeveral Acres lay in ſeveral Counties, for then there muſt be ſeveral 
Actions, and conſequently ſeveral Entries Bid. | | 

Anciently, if a Man had teaſed ſeveral Parcels of Land in a Town, for the Trial of the 
Title in an Ejectment, he ought to have entered into every Part, and then to have deli- 
veted the Leaſe of all. Win. 50. Godb. 72. Vide Sid. 223. | 

If I enfeoff a Man of one Acre upon Condition, and at another Time I enfeoff him of 
another Acre in the ſame County, upon Condition alſo, and both Conditions are broken, an 
Entry into one Acre in the Name of both is not ſufficient, but ſeveral Entries muſt be made 
in reſpect of the ſeveral Conditions. Co: Lit. 232. 5. | 15 

But an Entry into Part of the Land in the Name of all the Land, ſubject to one Condition, 
is good, though the Parcels be ſeveral, and in ſeveral Towns. Co. Lit. 252. 65. 
F difleites B. of Lands in three Towns, and levies a Fine with Proclamations of the 
Lands in one Town to C. in Fee, and the Diſſeiſee within five Years enters into the Lands 
in the other two Towns only (being in the Poſſeſſion of the Diſſeiſor) in the Name of all the 
Lands in the three Towns; by this the Eſtate of the Conuſee in the third Town was not de- 
veſted. 2 Danv. Abr. 787. | | 5 


x 


If a Rent deſcends to an Aunt and Niece as Coparceners, and the Aunt has the Niece in Where an En- 
Ward, (viz. as Guardian in Socage) and takes the Rent to her own Uſe, and never elaims to try by one 


the Uſe of the Niece, yet this Seiſin of the Aunt ſhall be an actual Seiſin for the Niete, for 
in Law the general Seiſin of one is in both, and here is not any expreſs Act that her Entry 
was to her own Uſe. 2 Danv. Abr. 792. . A e 
If Lands deſcend to two Coparcenets, and a Stranger abates, and after one entets gene- 
rally into the Land; this ſhall be an Entry for both, and ſettle the Poſſeſſion in both. But 
if after ſuch Abatement one Coparcenet enters into the Whole to her own Uſe, this ſhall not 
ſettle any Poſſeſſion in the other, but all the Eſtate ſhall be in herſclf by the ſpecial Entry. 
2 Danv. Abr. 792, 94. e al | | 
Where one Parcener aftet the Death of their Anceſtor enters ſpecially, claiming the whole 
Land, and taking the whole Profits, ſhe gains the Moiety of her Siſter by Abatement, Co. 
Lit, aas ne AN dhe outs] ou] ufo 1 
But where one Parcener is in Poſſeſſion, and the other enters, and claims all expreſly, 
this will not diſpoſſeſs her Fellow, for her Poſſeſhon is over all lawful as well before ſuch 
Claim as after, ſo that there is no Poſſeſſion altered by ſuch Claim, and one Parcener, 
Jointenant or Tenant in Common, cannot diſſeiſe his Fellow but by an actual Ouſter. 
When one Parcener enters generally, and takes the Profits, this ſhall be accounted in Law 
the Entry of both, and no Deveſting the Moiety of her Siſter. Co. Lit. 243. b. 273. b. 
And ſo, where the Huſband of one of the Parceners enters. Dalt. 62. Mor 59. pl. we 


ſhall ſerve fot 
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Entry. Part I. 


In what Caſes 


the Entry of 
one, to the 
Uſe of ano- 
ther, ſettles 
the Poſſeſſion 
in him with - 
out Agree- 
ment. 


If Lands come to two in Common, and one enters into it generally, this ſhall 'be an En- 
try for both. 2 Danv. Abr. 792. A general Entry by one Tenant in Common, is'an Entry for 
all the reſt. Carter 176. For a general Entry ſhall always be taken according to Right, as 
being under Conſtruction of Law, and therefore ever conſtrued lawful. Moor 868. pl. 1201, 

If a Man deviſed Lands held in Capite by Knights Service to his younger Son, the Deviſe 
was void for a third Part, and the Deviſee entered generally into the Whole, the Entry was 
in Law for the eldeſt alſo. So if the Deviſee after his Entry makes a Leaſe for Vears of the 
W hole, yet this ſhall not be any ſuch Explanation of his Entry, but that his'Entry ſhall be 
ſaid an Entry for both; and ſo if the Deviſee levies a Fine of the Whole; 2 Danv. Aör. 79g. 

But it is otherwiſe if a Parcener after ſuch general Entry makes a Feoffment of the Whole 
with Warranty, for this ſubſequent A& explains the Entry precedent into the Whole, and 
by Conſtruction of Law ſhe only was ſeiſed of the Whole. Co. Lit. 374. .. 

If a Man deviſes certain Annuities to his four Sons out of certain Lands, and deviſes fur- 
ther, that if his Heir does not pay the ſaid Annuities, then his ſaid Sons ſhall have the Land 
to them and the Survivor of them, and after the ſaid Annuities are not paid, upon which 
one of the Sons enters generally; this ſhall be an Entry for all the four Sons, inaſmuch as 
they are Jointenants. 2 Danv. Abr. 793. 255 | 

If a Baron enters to the Uſe of his Feme, where the Entry of the Feme is lawful, this 
ſettles the Poſſeſſion in the Feme preſently without any Agreement. 2 Danv. Abr. 787, 

And if a Feme enters in the Baron's Name, and he agrees to it afterwards, the Entry is 
good. Cro. Eliz. 72. | ny MO FOLLY bh fo 

And if a Man enters to the Uſe of an Infant into Lands where his Entry is lawful, this 
ſettles the Poſſeſſion in him before Agreement by the Infant. 2 Danv. Abr. 787, * 
Ss if the Entry be to the Uſe of one of full Age, where his Entry is lawful, this veſts 
the Poſſeſſion in him before Agreement. 2 Danv. Abr. 787- | | 1 1 

If a Man enters to the Uſe of one of the Plaintiffs, where his Entry is not lawful, this 
veſts nothing in him before Agreement, becauſe he ſhall be a Diſſeiſor by the Abatement, 
2 Danv. Abr. 788. | 1 „ eee. 

So if a Man enters to the Uſe of an Infant, where his Entry is not lawful, this veſts no 
Poſſeſſion in the Infant. Did. FS þ | THE! 

If a Man diſſeiſes me, and I make continual Claim, and after he dies, and this deſcends to 
two Coparceners, upon which I enter, by which the Coparcenary is defeated, if after one en- 
ters claiming to the Uſe of herſelf. and Coparcener, yet nothing veſts in the other before 
Agreement, for their Entry is not lawful. 2 Danv. Abr. 788. Mew 

So if a Man enters upon two Jointenants, where his Entry is lawful, by which the Join- 
tenancy is defeated, if after one enters to the Uſe of both, yet nothing veſts in the other 
before Agreemeut. Bit. 8 1 | 

If two Coparceners have a Right of Action to certain Land, but their Entry is not law- 
ful, and the one enters claiming to the Uſe of both, yet nothing veſts in the other till Agree- 
ment. ,2 Danv. Abr. 788. 16 att :-y WL NAS vi 

If two Jointenants are diſſeiſed, and the Diſſeiſor aliens, and one Jointenant enters upon 


the Alienee to the Uſe of both, this ſettles the Freehold in both. Bid. Frey £4 


If a Man commands J. S. to enter into certain Lands in his Name, if he hath Right, 
otherwiſe not, if he enters accordingly ; yet if the Commander hath no Right, nb Eſtate 
veſts in him by this Entry, becauſe his Command was conditional. Mid. e 

A Stranger cannot enter upon the Baſtard in the Name of the Mulier without his Com- 
mand, for that the Baſtard may gain the Eſtate, and bar the Mulier. Co. Lit. 245. a. 

A Stranger of his own Head cannot enter in the Name of him that hath Right to avoid 
a Fine. Co. Lit. 245. a. This was grounded upon the Stat. 4 H. 7. c. 24. for by that Sta- 
tute a Fine ſhall bind, unleſs avoided by Entry, Claim or Action of him who has Right 
thereto within the five Years. For though he has a Right of Entry, which naturally by 
the Common Law might have been reduced into Poſſeſſion by the Entry of a Stranger in 
his Name; yet it is not ſo in caſe of a Claim to avoid a Fine, becauſe by the Body of the 
Statute of Fines the Right is bound, unleſs the Party lays claim within five Years; ſo that 
an Election is given to the Party who has Right, whether he will be bound or not, which 
Election a Stranger, without his Direction, cannot make for him. Moor 457. pl. 630. The 
Agreement of the Diſſeiſee to the Entry would not perfect it, ſo as to avoid the Fine. Sed 
Q; if the Agreement had been within the five Years, for it did not there appear at what Time 
the Diſſeiſee agreed. Poph. 108. - e „ eee ae 

But in theſe Caſes, if the Mulier agrees to the Entry before the Deſcent, and he that has 
Right enters before the five Years are paſt, the Eſtate both of the Baſtard and of the Oonuſee 
ſhall be avoided by ſuch Entry. Co. Lit. 245. a2. T1 rende e n = 
I - N a t 


— 
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But now by Stat. 4& 5 Ann. c. 16. F. 16. it is enacted, That no Claim, or Entry to be made 
pon Lands, Tenements or Hereditaments, ſhall be of any Force or Effect to avoid any Fine levied wwith 
Proclamations * according to the Form of the Statute in that Caſe, provided in the Court of Com- * This dces 
mon Pleas at Weſtminſter, er the Court of Sefſions in any of the Counties Palatine, er in the not extend to 
Courts of the Grand Seſſions in Wales, of any Lands, Tenements or Hereditaments, or fuoll be a Fines 
ſufficient Entry or Claim, within the Statute 21 Jac, 1. of Limitations, &c. unleſs upcn ſuch 
Entry or Claim, an Action ſhall be commenced within one Year next after making ſuch Entry or 
Claim, and proſecuted with Effect. CITY 
There muſt be an actual Entry to avoid a Fine, and the Demiſe cannot be laid on a Day 
before the Entry. 2 Stra. 1086. Andr. 125. Hardw. 98, 99. 2 Barnard. K. B. 217. 
If an Infant makes a Feoffment in Fee, a Stranger of his own Head cannot enter to the 
Uſe of the Infant, for the Eſtate is voidable. Co. Lit. 245. 4. 
So if a Tenant for Life makes a Feoffment in Fee, a Stranger may enter for a Forfeiture 
in the Name of him in Reverſion, and thereby the Eſtate ſhall be veſted in him. Bid. 
If a Copyholder in Borough-Engliſh ſurrenders to the Uſe of his Will, and having three 
Sons, deviſes to the middle Son in Fee, upon Condition that he ſhall pay to his Daughters 
201. if the Money is not paid, a Stranger, without the Command of the eldeſt, cannot en- 
ter for him, becauſe he has only a Title of Entry. Cro. Fac. 56, 57. adjudged, where the 
youngeſt Son, without the Command of the Daughters and Heirs of the eldeſt (who was dead), 
entred, and the Daughters afterwards diſaſſented. | | | | 
If a Man diſſeiſes another to the Uſe of Baron and Feme, and they agree to this, the Eſtate What is a 
is in both; but if to the Uſe of a Feme Covert, the Agreement of the Feme without the good Agree- - . 
Huſband will not ſettle the Eſtate in the Feme, becauſe the Agreement is void, for her Wil] T7: © om 
is transferred to the Baron : But in this Caſe the Agreement of the Baron will ſettle the Eſtate dere 
in the Feme, though ſhe is no Diſſeiſoreſs thereby, for the whole Will of the Feme is put uy he 


in the Baron during the Coverture, and he may agree to the Feoffment made to the Wife. e 
2 Danv. Abr. 789. | 4 5 | HA | ther 
If the Baron diſſeiſes another to the Uſe of the Feme, this ſhall ſettle the Eſtate in the 
Feme; for the Baron upon a Diſſeiſin by another by his Agreement might have ſettled the 
Eſtate in the Feme, and this Diſſeiſin to the Uſe of the Feme is an Agreement in Law. 1414. 
If a Baron and Feme enter into Land in the Right of the Feme where the Feme has no 
Right, the Feme is Tenant of the Land thereby. 2 Danv. Abr. 789. * 5 
It a Baron ſeiſed in the Right of the Feme aliens in Fee; and after diſſeiſes the Diſcon- 
tinuee, claiming his firſt Eſtate, without ſaying any Thing of the Feme, this ſhall veſt no- 
thing of the Tenancy in the Feme, becauſe he does not claim by expreſs Words in the Name 
of the Feme. Did. 1 B | 
If a Man enfeoffs Baron and Feme of a Manor, and after the Baron and Feme, by co- 
lour of this Feoffment, enter into Lands which are not Parcel of the Manor, but the 
thought they were, yet the Feme ſhall gain nothing in the Land by this, but the whole 
Eſtate is in the Baron. Q. 22 Af. 1. 2 Danv. Ar. 790. . 
If the Guardian enters, and diſſeiſes a Man claiming the Freehold to the Uſe of the Heir, 
this ſettles the Freehold in the Heir. 2 Danv Abr. 790. 1 
If a Man leaſes Lands for Years to J. S. and delivers the Deed to I. D. to the Uſe of J. S. 
and after J. D. enters into the Land to the Uſe of J. S. without Commandment of J. S. and 
is ejected, and after J. S. aſſents thereto, he ſhall have an Ejectione Firme upon the ſaid 
Ejectment. id. 2 . | | * | 
If a Man is diſſeiſed of Lands whereunto a Common is appendant, the Diſſeiſee cannot Of what 
uſe the Common till he enters into the Land to which it is appendant, becauſe it might be Things Ad- 
a Prejudice to the Tenant of the Soil; for if the Diſſeiſee might do it, ſo might the Diſſciſor, vantage pr 
which would be a double Charge to the Tenant. Co. Lit. 122. 5. Ong F 
But if a Man is diſſeiſed of a Manor to which there is an Advowſon appendant, he may F: 
preſent to the Advowſon before he enters into the Manor, id. | 5 | 
If a Man ſeiſed in Fee of Land bargains and. ſells, it by Deed inrolled, and dies, the Free- In what Caſes 
hold is in che Bargainee before Entry or Claim, viz. a Freehold in Law. 3 Danv. Abr. 163. an Fitate ſhall 
So in caſe of a Deviſe. Dil. ann be — Perſon 
So where Uſes are raiſed by Covenant upon a good Conſideration. Co. Lit. 266. 5. 1 
And ſo upon a Bargain and Sale of Lands for Years, the Poſſeſſion is in the Bargainee 1 
before . LITE . e n to er 
If che Diſſeiſor dies ſeiſed, and the Lands deſcend to his Son, he has the Frechold in Law 
in him before any Entry. Eis. f. 448. Kaan | * 1 Pn. 
If a Fine Sur Conuſance de droit come ceo, Sc. or a Fine Sur Conuſance de droit tantum, is 
levied to one, thefe are Feoffments of Record, and the Conuſee has a Freehold in Law (but 
rot the actual Freehold. Cro. Jac. 604.) in him Ne Entry. Co. Lit. 266. 6, 


Upon 
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Entry. part I. 


By whom and 


on whom an 


Entry may be 


for a For- 
feiture. 


At what Time 


Upon an Exchange, the Parties have neither Freehold in Deed or Law before Entry. Bid. 

So upon a Partition, the Freehold is not removed till Entry. Co. Lit. 266. 

Upon a Livery with View no Freehold veſts before Entry. Bid. | 

If an Eſtate be conveyed to a Feme Covert, it veſts in her preſently before any Agree- 
ment thereto by the Huſband, ſubject to be deveſted by his Diſſent thereto. Co. Lit. 3. a. 

6. 5. | 
3517 A. diſſeiſes one to the Uſe of B. who knows nothing of it, and B. aſſents thereto, in 
this Caſe A. is Tenant of the Land till Agreement, and after B. is Tenant thereof. Co. 
Lit. 180. 6. X 3 

If there be Tenant in Tail, Remainder in Tail, Sc. and Tenant in Tail in Poſſeſſion 
leaſes for three Lives, according to the Stat. 32 H. 8. and afterwards dies without Iſſue, 
and he in Remainder before any Entry, levies a Fine, it is good; for by the Death of Te- 
nant in Tail without Iſſue, the Freehold was veſted in him in Remainder in Tail. Leon. 268. 

If Leſſee for Years ſurrenders, to which the Leſſor agrees, the Poſſeſſion and Intereſt is 
in the Leſſor without Entry. Hut. 95. 

So if the Leſſee for Years affigns, the Aſſignee before Entry, or Waiver of the Poſſeſſion 
by Leſſee, has an actual Eftate in him. 2 Roll. Abr. 495. 

If Tenant for Life ſurrenders to him in Remainder, this will veſt the Eſtate in him be- 
fore Notice or Agreement thereto, as the Grant of Goods made in the Abſence of the Grantee 
veſts the Property, and a Bond made to Obligee in his Abſence creates a Lien before Notice. 
Salk. 618. , 

If Leſſee for Life aliens for Life, the Remainder over, and Remainder enters after the 
Death of the Leſſee, the firſt Leſſor may enter on him for the Forfeiture z for by Agreement 
to the Remainder he agreed to the Whole, and ſo a Party. 3 Danv. Abr. 227. 

If the Leſſor may enter on the Alienee of his Leſſee, or any who is Party to the Forfeiture. 
Thid. 

So he may enter on the Alienee of the Alienee, or any that has the Land, although he be 
not Party to the Forfeiture. 3 Danv. Abr. 228. ä 

If Leſſee for Life gives in Tail, the Remainder in Fee to another, and afterwards he in 
Remainder dies, and afterwards the Donee dies without Iſſue, the Leſſor may enter on the 
Heir of him in Remainder; for by his Entry he agrees to the Diſinheritance made by the 
Alienation. Bid. 5 | 


If Tenant for Life gives it in Tail, and the Donee dies, the Leſſor may enter on the Do- 
nor for the Forfeiture. Bid. | 

Where a Tenant for Life makes a Feoffment in Fee, a Stranger may enter for a Forfeiture 
in the Name of the Reverſioner, and thereby the Eſtate ſhall be in him. Co. Lit. 2445. 4. 

If a Leſſee for Life aliens in Fee and dies, he in Remainder or Reverſion may enter after 


an Entry may the Death of the Leſſee. 3 Danv. Abr. 228. 


be for a For- 


ſeiture. 


Entry for the 
Breach of a 
Condition. 
1. In what 


Caſes it may 
be. 


If Tenant for Life of an Advowſon in Groſs levies a Fine come ceo, Sc. of it, and be- 
fore any Claim made by him in Reverſion, the Church becomes void; afterwards, he in Re- 
verſion ſhall not have Advantage of the Forfeiture as to the preſent Preſentation, becauſe 


before Election made by him in Reverſion, the Eſtate of the Leſſee was not defeated nor de- 


ſtroyed, which Election ought to be by Claim; and then it was a Chattel veſted in the Leſſee 
before the Election made by him in Reverſion, which cannot be defeated afterwards by the 
Preſentation of him in Reverſion. [bid. 

If A. being Tenant for Life, leaſes to B. for his Life, and B. dies, and A. re- enters; yet 
the Forfeiture remains, and the firit Leſſor may enter. Co. Lit. 252. 4. | 

If Tenant for Life ſuffers a common Recovery, and Execution is thereupon had, yet he 
in Remainder may enter; for being a Forfeiture, the ſuing Execution will not prevent him. 
Hil. 32 Eliz. Co. 14, 15. adjudged ; though it appeared the Recovery was ſuffered before 
the Statute of 14 Eliz. 

If a Man leaſes two Mills, upon Condition that if the Leſſee leaſes them, or aſſigns either 
of them to another, it ſhall be lawful for him to re-enter : If he leaſes one, the Leſſor may 
enter into both, for the Condition goes to both. 2 Danv. Abr. 121. Se] 

If A. leafes a Meſſuage for Years, rendering Rent, with a Condition of Re-entry for Non- 
payment; and the Leſſee aſſigns his Term in Part to one, and in other Part to another, 
and in another Part to another, and retains Part himſelf, and after 4 by Fine grants the 
Reverſion of the Whole: If Rent be in Arrear, afterwards the Grantee may enter into all 
the Meſſuage ; for the Leſſee, by Apportionment of the Land, cannot deſtroy the Condition, 
as the Leſſor may by Grant of Part of the Reverſion. Palm. 382. 5 

If there be two Leſſees for Years, upon Condition that they, nor either of them, ſhall 
not alien without Aſfent of the Leſſor, and they make Partition; and afterwards one aliens 
without Aſſent of the Leſſor; this is a Forfeiture of the Whole. Cro. El. 163. 
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Where an actual Entry ought to be made to avoid a Condition, Oc. there the Con- 
{efſion of Leaſe, Entry and Ouſter, will not do. Vent. 332. Saund. 3 19. Sid. 223. Mod: 10. 
Vent. 42. 3 Keb. 218. Salk. 246. Skin. 424. FL th Si m6 5123945. 
The Confeſſion of Leaſe, Entry and Ouſter, confeſſes an Entry for Condition broken. LA. 
5 O0. 
R. of a Biſhop for a Breach of a Condition in Time of his Predeceſſor, or in 2. Who may 
Time of Vacation, may enter. Moor 52. pl. 152. | enter, 
If a Feoffment be made upon Condition to enfeoff a Stranger, and the Feoffee does not 
rform it, the Stranger cannot enter for the Breach of it, becauſe he is a Stranger to the 
Condition 3 but in this Caſe the Feoffor himſelf may enter for the Condition broke. 2 Danv. 
122. 
a the Condition of a Feoffment be to enfeoff J. S. and his Heirs, and he refuſes, the 
Feoffor may re-enter ; for by the expreſs Intent of the Condition, the Feoffee ſhould not 
have any Benefit, but only an Inſtrument to convey over the Land. Co. Lit. 209. a. Leon. 
266. 2 Leon. 222. Roll. Abr. 452. pl. 4. 
But if the Condition had been to make a Gift in Tail, or to grant a Rent-Charge to FJ. . 
and he refuſed, the Feoffor ſhould not re- enter, becauſe the Feoffor was to retain the Land. 
Co. Lit. 209. 6. Leon. 266. 2 Leon. 222. Roll. Abr. 452, 
He in Remainder cannot enter for a Condition broke by the particular Eſtate. 2 Dany, 
Abr. 122. | 
If the King's Tenant aliens upon Condition, and dies, his Heir in Ward to the King for 
other Land, the King may enter in the Right of the Heir for the Condition broke. 16d. 
And if ſuch Tenant aliens in Fee upon Condition, and dies, his Heir within Age, the 
King may enter in the Right of the Heir for the Condition broke. 1314. 
if a Man leaſes for Years, upon Condition if the Rent be in Arrear, that the Leaſe ſhall 
ceaſe, and after grants over the Reverſion; and after the Condition is broke, the Grantee 
of the Reverſion may enter into the Land, for the Leaſe is determined before Entry, by 
the Breach of the Condition. Bie. 5 
Otherwiſe, if a Leaſe for Life, becauſe a Freehold cannot ceaſe before Entry. Co. Lit. 214. J. 
2 Leon. 134. Roll. Rep. 360. | 
If a Man ſeiſed of Lands in Right of his Wife makes a Feoffment in Fee upon Condi- 
tion, and dies; and after the Condition is broke, the Heir of the Huſband ſhall enter; for 
though no Right deſcended to him, yet the Title of Entry by Force of the Condition, 
which was created upon the Feoffment, and reſerved to the Feoffor and his Heirs, deſcend- 
ed. 8 Co. 43. b. 44. 4. N | | 
So if a Man makes a Feoffment in Fee of Lands in Borough-Englifh, Ec. the Heir at 
Common Law fhall enter. Godb. 3. Q. If the younger Son after ſhall enter upon him. 
If a Man ſeiſed in Fee makes a Leaſe for Life, rendring Rent, and for Defaule of Pay- 
ment, a Re- entry, Sc. and after dies without Heir, living the Tenant for Life: Thou 
the Lord by Eſcheat ſhall have the Rent, as incident to the Reverſion, and may diſtrain for 
it, yet he cannot enter, c. Lit. f. 348. Co. Lit. 215. b. | 
A Bailiff, without a particular Authority for that Purpoſe, cannot enter for Nonpayment 
of Rent. Hob. 154. 5 Rep. 76. a. | 
An Entry, by a Stranger without Authority is good to take Advantage of a Condition if it 
be aſſented to afterwards. 2 Stra. 1128. 5 | 
If A. makes a Feoffment of Land to J. S. in Fee, upon Condition that if he pays 101. z. At what 
to J. S. the firft of May 6 Car. that it ſhall be lawful for him to re-enter, and after he pays Time. 
the 101. before the Day, viz. the firſt of April, and J. S. accepts it: Though this is a good 
Performance of the Condition, inaſmuch as Payment before the Day is Payment at the Day, 
yet A. cannot re-enter and reveft his old Eſtate by Force of the Condition till the firſt of 
May, becauſe the Condition does not give him Power to re-enter till the ſaid Day. 2 Damnv. 
Abr. 121. | W 8 8 ks 5 | 
A Rent-Charge is not a perſonal Duty to be demanded of the Perſon, but upon the Land, Where a De- 
and a Diſtreſs is both a Demand and a Diſtreſs; and the Party may demand it at any Time. mow oath be 
Lil. Conv. 177. | 
Where a Rene is granted, payable at a certain Day, if it be behind and unpaid, the Grantee * 
ſhall diſtrain for it: The Grantee need not demand it at the Day, but at any Time after it 
is due, which will be fufficient ; for the Grantee may demand it when he will, to enable 
him to diſtrain. Co. Lit. 202. 4. 842525 OTF 20:5 01 00 1 111 
But where a Penalty or Re- entry is joined to the Thing, you cannot take Advantage of 
the Pain or Forfeiture without a Demand at the very Time prefixt. Hob. 205, 331. Hutt. 
13, 23, 42, 114. 7 Co. 56. b. 2 Roll. Ar. 42. Moor 883. Dyer 51. Plotod. 70. 
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Where a Feoffment is made reſerving a Rent upon Condition, that if the Rent is, behind, 
it ſhall.be lawful for the Feoffor and bis Heirs, to cater Now, if the Rent he Fro #he 
Feoffor or his Heirs may enter and ouſt the Feoffee. Lit. S. 328. Co. Lit. adi. 02. 3 
Hob. 207, 331. 5 Ca. 36 Dyer 31. „ „ f log wind , 10 iH to edt 
If the Words of a Leaſe for Years be, That the Leaſe ſhould be void, yet the Non- payment 
is no Avoidance without a Demand and a-Re-entry. Lil. Conv. 137. Sao 240 
In caſe of a Demand of Rent, theſe Things are to be obſervedj ; in ho wy 
Things to be Firſt, That though the Rent is behind, yet if the Feoffor or bis Heirs do, not demandiit, 
obſerved on he; ſhall never re- enter; for the Land is the principal Debtor, and the Rent iſſues out of the 
EY Land; and in an Aſſiſe for the Rent the Land ſhall be put in View, and if the Land be 
; evicted by a Title Paramount, the Rent is avoided, and after ſuch Eviction the Perſon of 
the Feoffee ſhall not be charged therewith, for the Perſon of the Feoffee was only charged 
with the Rent in reſpect of the Grant out of the Land. Co. Lit. 201. b. And in — of 
an Entry for a Condition broken on the Non- payment of Rent, you ought to demand but 
the laſt Quarter's Rent, and not all the Rent due; for a Default of any one Quarter*s Rent 
(upon Demand) gives a Title of Entry. Lil. Conv. 137. | ent M 
Secondly, That the Demand muſt be upon the Land, becauſe: the Land is the Debtor, end 
that is the Place of Demand appointed by Law. If the King makes. a Leaſe for Years, 
rendring a Rent payable at his Receipt at Weſtminſter, and after the King grants the Re 
verſion to another and his Heirs, the Grantee ſhall demand the Rent upon the Land, and 
not at the King's Receipt at Weſtminſter ; for as the Law without expreſs: Words docs ap. 
point the Leſſee in the King's Caſe to pay it at the King's Receipt ; ſo in caſe of be 
the Law appoints the Demand to be on the Land, If there is a Houſe upon the ſame, the 
Demand muſt be at the Fore-door of the Houſe, that being the moſt notorious Place, and 
it is no Matter whether any Body be there or no; and although the Door be open, and the 
Feoffee in his, Hall, or other Part of his Houſe, yet the Feoffor need not come any further 
than the Fore-door. Co. Lit. 201. b. And if the Feoffment was made of a Wood only, the 
Demand muſt be made at the Gate of the Wood, or at fome Highway leading through 
the Wood, or other moſt notorious Place. And if one Place be as notorious as another, 
the Feoffor has Election to demand it at which he will; and although the Feoffee be in ſome 
other Part of the Wood ready to pay the Rent, yet that ſhall not avail him. Ez ſic de ſimi- 
libus. Co. Lit. 202. a. | 1 E! T 4163 fy 3416s. ban nar 
Thirdly, That if the Feoffor demand it on the Ground at a Place which is not moſt no- 
torious, at the Back-door of a Houſe, Ec. and in Pleading, the Feoffor alledges F. e 
of the Rent generally at the Houſe, the Feoffee may traverſe the Demand, and upon the 
Evidence it ſhall be found for him, for that is a void Demand. Co. Lit. 202. 4. 
Feourthly,. That if the Rent be reſerved to be paid at any Place from the Land, yet it is in 
Law a Rent, and the Feoffor muſt demand it at the Place appointed by the Parties, obſerv- 
ing that which has been ſaid before concerning the moſt notorious Place. Co. Lit. 202. 4. 
Fiſiby, That all this is to be underſtood, when, the Feoffee is abſent; for if the Feoffee 
comes to the Feoffor at any Place upon any Part of the Ground at the Day of Payment, and 
˖ offer his Rent, although they be not at the moſt notorious Place, nor at the laſt Inſtant, the 
| Feoffor is bound to receive it, or elſe he ſhall not take any Advantage of any Demand of 
the Rent for that Day. Co. Lit. 202, a. i 3 
Sixtbly, And that the Place of Demand being now known, it is further to be known what 
Time the Law has appointed for the ſame. This partly appears by what has been ſaid ; for 
although the laſt Time of Demand of the Rent is ſuch a convenient Time before the Sun- 
ſetting of the laſt Day of Payment as the Money may be numbered and received, notwith- 
{ſtanding if the Tender be made to him that is to receive it upon any Part of the Land at 
any Time of the laſt Day of Payment, and he refuſeth, the Condition is ſaved for that Time; 
tor by the expreſs Reſervation the Money is to be paid on the Day indefinitely, and a con- 
venient Time before the laſt Inſtant, is the uttermoſt Time appointed by Law, to the In- 
tent that then both Parties ſhould meet together, the one to demand and receive, and the 
other to pay it, ſo as the one ſhould not prevent the other. But if the Parties meet upon 
| any Part of the Land whatſoever on the ſame Day, the Tender ſhall ſave the Condition 
| for ever for that Time. And if the Reſervation of the Rent be at certain Feaſts, with Con- 
dition, that if it happen the Rent to be behind by the Space of a Week after any Day of 
Payment, Sc. | In-this Caſe the Feoffor needs not demand it on the Feaſt-Day, but the 
uttermolt Time for the Demand is a convenient Time before the laſt Day of the Week, un- 
leſs before that the-Feoffee meets the Feoffor upon the. Land, and tenders the Rent as afore- 
ſaid, And if a Rent be granted payable at a certain Day, if it be behind and demanded, 
that the Grantee ſhall diſtrain for it; in this Caſe. the Grantee needs not demand it the 
| | Aan 
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Day; but if he demand it at any Time after, he ſhall diſtrain for it; for the Grantee has 
Election in this Caſe to demand it when he will to enable him to diſtrain. Co. Lit. 202. a. 
Regularly it is true that he who enters for a Condition broken ſhall be ſeiſed in his firſt How he who 
' Eſtate, or of that Eſtate which he had at the Time of the Eſtate made upon Condition; but enters for a 
this fails in many Caſes. Co. Lit. 202. 4. 2 Danv. Abr. 123. Condition 
Firſt, In reſpect of impoſſibility; As if a Man ſeiſed of Lands in the Right of his Wife, n _ 
makes a Feoffment in Fee by Deed indented, upon Condition that the Feoffee ſhould de- in 1 
miſe the Land to the Feoffor for his Life, Cc. the Huſband dies, the Condition is broken; (10. Of the 
in this Caſe the Heir of the Huſband ſhall enter for the Condition broken, but it is im“ fame Eſtate. 
poſſible for him to have the Eſtate that the Feoffor had at the Time of making the Condi- 
tion : For therein he had but an Eſtate in Right of his Wife, which by the Coverture was 
diſſolved, and therefore when the Heir has entered for the Condition broken, and defeated 
the Feoffment, his Eſtate vaniſhes, and preſently the Eſtate is veſted in the Wife. Co. Lit. 
202. @. | 
So if a Man ſeiſed of Lands as Heir on the Part of his Mother, makes a Feoffment in 
Fee upon Condition, and dies, the Heir on the Part of the Father, who is Heir at Common 
Law, ſhall enter for the Condition broken, but the Heir of the Part of the Mother ſhall 
enter upon him, and ſhall enjoy the Land. Co. Lit. 12. 6. | 
Secondly, In reſpett of Neceſfity ; As if Ceſtuy que Uſe after the Statute of R. 3. and before 
the Statute of 27 H. 8. had made a Feoffment in Fee upon Condition, and after had entered 
for a Condition broken, in this Caſe he had but an Uſe where the Feoffment was made, but 
now he ſhall be ſeiſed of the whole Eſtate of the Land. So that as in the former Caſe, the 
Anceſtor had ſomewhat at the making of the Condition, and the Heir ſhall have nothing when 
he has entered for the Condition broken; ſo in this Caſe the Feoffor had no Eſtate or Intereſt 
in the Land at the Time of the Condition made, but a bare Uſe; yet after this Entry for 
the Condition broken he ſhall be ſeiſed of the whole Eſtate in the Land, and that alſo for 
Neceſlity ; for by the Feoffment in Fee of Ceſy que Uſe, the whole Eſtate and Right 
was veſted out of the Feoffees, and therefore of Neceſſity the Feoffor muſt gain the whole 
Eſtate by his Entry for the Condition broken. Co. Lit. 202. 4. | 
A Remainder is granted upon Condition ; and after the particular Eſtate determines, and 
the Condition is broken, the Grantor ſhall have the Land in Poſſeſſion. 2 Roll. Rep. 60. 
A Condition or Ee annexed to an Eſtate ought to deſtroy the whole Eſtate. Rep. 
86. 5. 6 Rep. 40 mim | 
It an Eſtate for Life be upon Condition, the Remainder over; admitting it a good Condi- 
tion, if he enters for Breach thereof, it ſhall defeat the Remainder, becauſe the Livery is de- 
feated. - 2 Danv. Abr. 123. | | 
A Gift in Tail, Remainder to the right Heir of the Donee, upon Condition that if the 
Donee or his Heir alien, c. this ſhall defeat che Tail only. 2 Danv. Abr. 123. 
Leſſee for Life makes a Feoffment upon Condition, and enters for Breach, he ſhall be 
Leflee for Life, and reduce the Reverſion to the Leſſor. 2 Danv. Abr. 123. 
If Leſſee for Life infeoffs the Reverſioner upon Condition, and enters for Breach thereof, 
he ſhall be Leſſee again, and the Rent due to the Leſſor ſhall be revived. 2 Danv. Ar. 123. 
Feoffment of two Acres upon Condition to enter into one; if he enters for Breach thereof, 
it ſhall be but into one. 2 Danv. Ar. 123. ; 188 
Leſſee for Life and the Reverſioner join in a Feoffment upon Condition, reſerved to 
the Leſſee: If he enters for Breach thereof, this ſhall not defeat the intire Eſtate. 2 Danv. 
Abr. 123. 2 | oy | | f 
Deviſe for Life upon Condition, Remainder over (admitting it a good Condition ;) the 
Entry ſhall defeat the Remainder, though it is not created by Livery, and the Remainder 
may be without a particular Eſtate by Deviſe, for he ought to be in of the ſame Eſtate which 
he had at the Time of the Deviſe. 2 Danv. Abr. 12 3. Br 
If a Man leaſes for Life, the-Remainder to another in Fee, reſerving a Rent, upon Condi- 
tion that if the Rent be in Arrear, to enter and retain for all the Life of the Leſſee : If 
he enters for the Condition broke, he ſhall defeat the Remainder, and ſhall be ſeiſed in Fee. 
Dubitatur 29 A 17. 2 Danv. Abr. 124. 7058 75 JOE 
Tenant in ſpecial Tail has Iſſue, his Wife dies, and he makes a Feoffment in Fee upon 
Condition; the Iſſue dies, the Condition is broke, the Feoffor re-enters; he ſhall be onl 
Tenant in Tail after Poſſibility of Iſſue extinct, though when he made the Feoffment he had 
an Eftate-Tail. Co. Lit. 202. 4. . . 95 5 | 1 | 
If a Man makes a Feoffment in Fee, reſerving Rent, upon Condition if the Rent be not 
paid, to re-enter, and hold till farisfied, Sc. The Feoffor by his Re- entry gains no Eſtate 
of Freehold, but only an Intereſt by the Agreement of the Parties to take the Profits in 
Nature of a Diſtreſs. Co. Lit. 202. ö. 203. 4. | F 
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And if a Man makes a Gift in Tail to 4. Remainder to A. and his Heirs, upon 
Condition that he -ſhall not alien: The Condition is good, as to reſtrain any Diſcontinu- 
ance of the Eſtate-Tail; but as to the Fee-fimple, it is void and ugnant; and therefore 
ſome are of Opinion, that this is a good Condition, and that it ſhall defeat the Alienati 
for the Eſtate-Tail only, and leave a Fee - ſimple in the Alienec. Co. Lit. 224. 2. 
By ſpecial Words the Condition may extend to the particular Eſtate, or to the Remainder 
only. Co. Lit. 230. b. LT FAIR FI 053. b $2213.17; 
If the Father ſurrenders Copyhold Lands to the Uſe of the Son in Fee, upon Condition 
that he ſhall perform certain Covenants, and the Son after Admittance ſurrenders to the Uſe 
of A. in Fee, upon Condition that if the Son pays 207. the Surrender ſhall be void; and the 
Son pays not the 101. nor performs the Covenants, and the Father enters, and dies ſeiſed, 
and it deſcends to the Son; yet A. cannot enter upon him, for by the Entry of the Father, 
both the Surrenders were defeated, and the Son may confeſs and avoid the Eſtate of A. Cro, 
Eliz. 239. 
(2) Inreſpet A — being intitled to be Tenant by the Curteſy, makes a Feoffment in Fee on Con- 
of Collateral dition, and enters for the Condition broke, and then his Wife dies, he ſhall not be Tenant 
Qualities. by the Curteſy; for though the Eſtate given by the Feoffment was conditional, yet his 
Title to be Tenant by the Curteſy was abſolutely extin& by the Feoffment. Co. Lit. zo. 
Tenant by Homage Anceftrel makes a Feoffment in Fee upon Condition, and enters for 
the Condition broke, it ſhall not be holden by Homage Anceſtrel again, for the Right of 
the Preſcription and Privity of Eſtate were interrupted for the Time. (Co. Lit. 202, b.) 
So if a Copyhold eſcheats, and the Lord makes a Feoffment in Fee upon Condition, Sc. 
(Sid. 103. 4. 202. 5.) For notwithſtanding the Entry for the Condition broke the Seig- 
niory is extinct, for that was excluſively extin& by the Feoffment. Co. Lit. 30. 5. 
If a Tenant for Life makes a Feoffment in Fee upon Condition, and enters for the Con- 
dition broke, he ſhall be Tenant for Life again, but ſubject to the Forfeiture; for though 
the Eſtate is reduced, yet the Forfeiture is not purged. Co. Lit. 202.4. 232. 4. 
If the Conuſee of a Statute, Sc. or he that has Lands till ſuch a Sum levied, ſurrenders 
to the Reverſioner upon Condition, and after enters for the Condition broke ; he ſhall not 
hold over after the Extent incurred, or ſuch Time as the Money might have been levied. 
4 Co. 82. b, | 
If a Leſſee for Life or Years, upon Condition to have a Fee, if, £c. grants his Eftate 
upon Condition, and after enters for the Condition broke, and performs the firſt Condi- 
tion; perhaps the Fee will accrue, for the Poſſibility was not abſolutely deſtroyed ; and 
when he enters for the Condition broken, he is in of his old Eſtate. 8 Rep. 75: 3. | 
What Things If the Baron be infeoffed in Fee, upon Condition for the Non-payment of a certain Rent 
ſhall be avoid to re-enter, and after the Baron dies; and after the Condition is broke, and the Feoffor en- 


, ed by Entry ters upon the Heir for the Breach thereof, the Wife of the Baron ſhall not be endowed, for 


2 her Title is defeated by the Entry for the Condition broke. 2 Danv. Abr. 123. 

Where Tra. Where an Eſtate for Years, raiſed out of the Lands of Inheritance, is in Truſtees, who 
tees for Years Were never in Poſſeſſion, but ſuffered the Cęfay que Truft to receive the Profits during his 
never entered, Life, and the Adminiſtrator of Ceftuy que Truſt (who had no Right to enter) enters and keeps 
but ſuffered Poſſeſſion ; and the Heirs at Law have prevailed with the ſurviving Truſtee to aſſign over 


Ceſtuy que to a Perſon in Truſt for them, the Term of Years upon Truft, that the Afignee ſhall 


. Truſt totake perform ſuch Truſts as the ſame Term is ſubje&t to: Now a Bargain and Sale of the 


the Profits, 


how the Tru- Term to the Aſſignee of the Term (a), will not paſs the Eſtate, unleſs the ſame is ſealed 
ſtees may aſ- upon the Land, and to that Purpoſe, if the Grantor cannot be upon the Land, to deliver 
fign over this the Deed himſelf, then he muſt ſign and ſeal (but not deliver) the Deed of Aſſignment (), 
Ter and then make a' Letter of Attorney of the ſame Date, to ſome Perſon to enter upon the 
Land, and take Poſſeſſion for him, and then being in Poſſeſſion the Attorney to deliver the 

. Deed upon the Ground, as the Act and Deed of the Grantor. "1 $41 

How to enter The Manner of the Entry, and taking of Poſſeſſion, and executing of the Deed, muſt be 
into, and take ag followeth; If there are ſeveral Houſes, and ſeveral Lands in the Poſſeſſion of ſeveral 
Polleſiin of Tenants or Perſons, you muſt make your Entry at every Houſe, and ſay theſe Words, I do 


2 * here enter and take Poſſeſſion of this Houſe, and the Land therewith uſed, to the Uſe of A. B. 
Deed there- 0 
upon. | 


1 
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(a) When the Bargainor is out of Poſſeſſion: So alſo of a Bargain and Sale of Inheritance. 3 Lev. 312, 387, 388. 
Lev. 270, 271, 272. | 
(b) Gee the Fan of indorſing the Deed in Part IT. Tit. Indorſements. But where a Deed was delivered off 
from the Land, as an Eſcrow to a Stranger, commanding him to enter upon the Land, and there deliver it as his Deed; 
it was moved that this was void ; for that when it is delivered as an Eſcrow, and afterwards delivered upon the Land 
as the Deed of the Diſſeiſee, that has Relation to the Time of delivering it as an Efcrow, at which Time he had bat 
2 Right to the Lands, not having entered; but per Anderſon C. J. It is a good Leaſe, for it is not his Deed till the 
ſecond Delivery. Cro. Eliz. 446, 447- 
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1f there is Land det without the Houſe, then you muſt enter in at the Gate of the Cloſe, 
and make your Entry in the Manner aforeſaid; and to this Entry you muſt have two, three 
or more Witneſſes, and Jeave a Man upon the Ground, to keep the Poſſeſſion for you, 
till you are gone and when you have done the ſame, and left a Man upon the Ground 
to keep Poſſeſſion for you, at every one of the Houſes, or Parcels of Land (if in the Poſ- 
ſeſſion of the ſcveral Perſons) but the Taft Houſe or Parcel of Land that you go to; and 
when at the laſt Houſe, or Parcel of Land, when you have made your Entry, you muſt 
(vix. the Attorney) ſay, That by Virtue ef the Letter of Attorney (ſee the Form in the ſecond 
Part) made to me for that Purpoſe, I deliver this Writing (you then ſtanding upon theGround) 
as the A and Deed of the Grantor; and then you muſt make a Memorandum on the Back 
of the Deed, that (ſuch a Day). by Virtue of a Warrant of Attorney to you made and di- 

rected, bearing Date, Sc. you did enter into, Sc. (put in the Words of the Authority given 

in the Letter of Attorney) and let the Witneſſes ſet their Names thereto, as Witneſſes; when 

this is done, go to every one of the Places, where you left the ſeveral Perſons to keep the 
Poſſeſſion, and take them away with you; you muſt take care they do not ſtir off from the 

Ground till you fetch them off. Lil. Conv. 136. See Winch..50. in the Middle of the Folio at 

the Word, Nota. | 


— 


n Botoible Butry and Detainer, 


Fotcible Entry is, when one or more Perfons furniſhed with unuſual Weapons, do Forcible Fn. 
A violently enter the Houſe or Land of another, or do uſe violent and threatning Words try and De. 
to the Terror of another, and by that Means gain the Poſſeſſion; or if one or more do en- iner. 
ter peaceably, and then forcibly put another out of his Poſſeſſion, Fc. Wood's Inſt. B. 3. c. 3. 

A Forcible Detainer is, where one or more have entered peaceably, and detain the Pol. 
ſeſſion with Force, with Arms, or with an unufual Number of People, or with Threatnings to 
defend it, Sc. Md. Taft. B. 3. c. 3. te” N. i 5 45 | 

This was no Crime at Common Law where one had a Title, and Entry was lawful. But 
now this is made an Offence by Statutes : For, 

By Stat. 5 Rich. 2 0.77, Nont foull enter into Lands or Tenements, but where Entry is given 
by Law, and in a praceable Mammer, upon Pain of Impri ſomnent and Ranſon at the King's Will. 

Here was no Remedy but upon a general Inquiry in the Quarter-Seſſions, or by Indictment 
F 1 00777 9 OT | | 

By Stat. 15 Rich. 2. c. 2. When a Forcible Entry is made into Lands, Benefices or Offices of 
the Church, one or more Juſtices of the Peace, taking ſuffictent Power; and going to the Place 
fo kept by Force, and finding anyhat bold ſuch Places fercibhy, may commit the Offender to the 
next Gaol, there to remain convitt by the Record of the Fuftice, &c. till be bath made Fine and 
Ranſom 10 the King. And all People of the Conumy ſhall be aſſiſting to the Juſtice, to arreſt ſuch 
Offender, upon Pain of Fine and Impri ſonment. | ; 

The ſame Juſtice may affefs the Fine for this Offence, ; 

But neither of theſe Statutes extended to thoſe that entered peaceably and detained with 
Force, nor gave any Remedy, if the Parties, who made the Entry with Force, removed be- 
fore the coming of the Juſtices ; nor did they give the Juſtices any Power to reſtore the 
Party ejected z nor ordained any Penalty againſt the Sheriff, if he did not obey the Precepts 
of the Juſtices, in the Execution of the ſaid Statutes. Wherefore, 

By Stat. 8 H. 6. c. 9. Upon Complaint made to the Juſtices, or ons of them, of a Forcible 
Entry or Detainer, by the Patty yrieved, they or one of them ſhall cauſe the Statute of the 
15 Rich, 2. c. 6. to be duly executed at the Coſts of the Party grieved. | 

And when Complaint is made of any ſuch Entry or Detainer to any Juſtice or Juſtices, He or 
They, by Warrant or Precept, ſhall command vbe Sheriff to ſummons a ſufficient Jury to enquire of 
the Force committed ; and upon Forte found, the Juſtice or Juſtices ſhall cauſe the Lands, &c. 
1 be re. ſeiſed, and all put the Party diſſei ſad in Poſſeſſion, in the Abſence as well as Preſence of 
the Party offending. n | | i, i 
© The 7 5 5 to reſtore the Poſſeſſion, and not to inquire into the Titſe of either of the 

arties. | | | | 
Provided that this Statute ſball not endamage any, where they or their Anceſtors bade conti- 
nued their Poſſeſſions of the ſame for three Years. . A 4 80 

But if the Diſſeiſee within the three Years makes lawful Claim, this is an Interruption of 
his Poſſeſſion. dann ä | Ip 

On an Indictment of Forcible Entry, Execution may be hindered by traverſing the Force, 
or by pleading Poſſeſſion of three Years. Ld. Raym. 440. I 

The Plaintiff who has recoved Judgment may enter, pending a Writ of Error, but not by 
Force. Ld. Raym, 808. | 5 
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By Stat. 31 Eliz. c. 11. There ſhall be no Reſtitution upon an Indiftment of Forcible Entry or or 
Forcible Detainer, where the Defendant hath been in quiet Poſſeſſion for three whole Years toge- 
ther next before the Day of ſuch Indifiment ſo found, and his Eſtate therein not ended; which 
the Party inditted may alledge for Stay of Reftitution ; and Reſtitution is to Jay, till that be tried, 
if the other will traverſe the ſame, '&c. 

By Stat. 21 Jac. 1. c. 15. Upon Forcible Entry or Detainer, a Juſtice, &c. hath Power, upon 
Indifiment found, io give Reſtitution of Poſſeſſion to Tenants for Years, by Elegit, Statute Mer- 
chant or Staple, Tenant by Copy of Court-Roll, as well as to thoſe that claim Freebold or Inheri- 
tance. 

So that now a compleat Remedy is given againſt thoſe who enter with Bolts, wt conti- 
nue the Poſſeſſion peaceably; againſt thoſe who enter peaceably, and detain or hold out 
with Force, and Ne thoſe who both enter by Force, and detain by Force. 


(D) Of Occupancy. 


Occupuncy 9 is a Title by the firſt Entry, where a Tenant for the Term of Antler s Life 
what. dies whilſt he for whoſe Liſe the Leaſe is made is livin | 
Occapant And he who ſo enters is called an Occapant, becauſe his Title 3 is by his firſt Occupation. 
; | WAG: And after ſuch Entry he is then Tenant pur auter vie, and ſhall be puniſhed for Waſte as 
ſuch, and be ſubject to the Payment of the Rent reſerved, and he ſhall hold the * du- 
ring the Life of Ceſtuy que vie. Co. Lit. 41.6. 
Upon what The Law of Occupancy is founded upon the Law of Nature, vix. Quod 7. erra manens 
this Law is vacua Occupants conceditur. So as upon the firſt coming of Inhabitants into a new Country, 
* he that firſt enters upon ſuch Part of it, and manures it, gains the Property (as is now uſed 
in Cornwall, &c. by the Laws of the Stannaries) ſo that it is the actual Poſſeſſion and Ma- 
nurance of the Land, which was the firſt Cauſe of Occupany, and conſequently is only to be 
gained by actual Entry. Paſch. 18 Car. 2. B. R. Geary v. Bearcroft, Sid. 347. 
; | And the true Ground of Occupancy is, that anciently all Trials of Titles were by real 
Actions, and therefore he who had the Freehold was one to whom the Law had a ſpecial 
Regard. The ancient Law for many Reſpects did not allow Leaſes for above forty Years, 
till 21 H. 8. c. 15. And another Thing was, there was Reaſon too that not only he who 
had right Paramount might know how to try his Action, but that the Lord might 
know how to avow for his Services (which were conſiderable Things formerly) he ought to 
; know who was his Tenant, and therefore the Law provided that there ſhould be a Perſon 
: on whom he ſhould avow. Per Bridgman C. ] in the laſt mentioned Caſe. Cart. 65. 
What it is o Occupancy is only for Neceſſity, and to avoid a greater Miſchief (per Brown ]. Cart. 60. . 
ſupply. It is to ſupply a Freehold, {per Holt C. J. Salk. 189.) for ſhould the Freehold continue in 
Abeyance, no Action could be brought during all 8 Time, be it ever ſo long, nor Trial 
had by him who had Right to recover the Freehold and Inheritance. Per Tirrel J. Cart. 61. 
Copyhold Eſtate is in the Lord, and the Tenant has only an Eſtate at Will. Ld. Raym. 
, 1000. 
The Subject The Subject and Object of the Occupant are only ſuch Things as are capable of Occu- 
and Object of pancy, and not the Frechold at all, into which he neither does nor can enter; but the Law 
the Occupant. caſts the Freehold immediately on him who made himſelf Occupant of the Land or other 
; | real Thing whereof he is Occupant, that there may be a Tenant to the Precipe. Per Eyes 
| C. J. Hill. 19 & 20 Car. 2. Holden v. Smallbrooke, Vaugh. 195. 
Of whatEſtate Tf Tenant 15 the Curteſy, or Tenant in Dower, grant over their Eſtate, and the Grantee 
222 4 dies during the Life of Cæſtuy que vie, there ſhall be 1 Occupant though the Eſtate be created 
8 by the Law. Co. Lit. 41. b. contra. 2 Roll, Rep. 1 
Dower. If Leſſee for Life leaſes to the Leſſor in 1 in Fee, and to the Heirs of his Body for 
Léeaſe. the Life of the Leſſee, and after the Leſſor dies living the Leſſce, the Heir of the Body 
ſhall be a ſpecial Occupant, for this was not any Surrender. 18 E. 3. 44.6. Vin. Abr. Tit. 
Occupant, (A) pl. 2. 

If Tenant is Life ſurrenders to the Remainder in Tail, who dies during the Life of the 
Leſſee, there ſhall not be any Occupancy, for by the Surrender the Eſtates were conjoined. 
Contra 42 E. 3.10. Vin. Abr. Tit. Occupant, (A) pl. 3. 

If Remainder in Fee enters, and be an Occupant, he ſhall be ſaid an | Occupant ares the 
Life of Ceſtuy que vie. 42 E. 3.10. Vin. Abr. Tit. Occupant, (A) pl. 4. 

If a Man leaſes to two for their Lives, & diutius eorum viventi, and after the Leſſees make 
Partition, and then one dies, yet there ſhall not be any Occupancy of his Eſtate ; bur the 
Leſſor may enter; for the Words (Et diutius eorum viventi) are void, not being more than 
the Law ſays, and by the Partition the Jointure is ſevered. 30 Af. 8. adjudged. Vin. Abr. 
Tit. Occupant, (A) pl. 5. Same Caſe cited 4 Rep. 73. B. Borough's Cale. A 
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On a Leaſe to J. S. to hold io bim and his Aſſigns for his own Life, and for the Life of A. 
and B. the Queſtion was, Whether his Eſtate was determined, becauſe one cannot have a 
greater Eſtate of Freehold than his own Life. But the Court held clearly, that it is a good 
Limitation, and he has an Eſtate for all their three Lives, for though he himſelf cannot have an 
Eſtate but for his own Life, yet he may have it to grant to another, and the Habendum for 
their three Lives is a good Limitation, and by his Death the Eſtate is not determined, but 
Occupanti conceditur.  Paſch. 32 Eliz. B. R. Uity Dale's alias Uvedale's Caſe. Cro. Eliz. 182. 

There ſhall be no Occupant of an Eſtate of Tenant by the Curteſy or Dower which are 
Eſtates created by Law. Cro. El. 58. | 

Tenant pur auter vie makes a Leaſe for Years to commence from his Death, a Stranger Leaſe. 
enters, though the Stranger is Occupant of the Freehold, yet the Leſſee for Years ſhall en- 
ter upon him, and the Leaſe ſhall bind the Occupant. Lev. 202, 203. 

So if Tenant pur auter vie leaſes for Years, in Truſt for himſelf for Life, and after in 
Truſt for his Wife for her Life, and the Leſſee for Years actually enters, but permits the 
Baron to enjoy it, who dies, and then the Feme enters, the Feme ſhall be Occupant, and 
not the Leſſee for Years. Lev. 202. | | 
The Father had an Eſtate for his own and his two Sons Lives; he aſſigus it to Truſtees Aggament. 
to the Uſe of himſelf for Life, Remainder to his Wife for Life, (if his two Sons live ſo 
long) Remainder to the Uſe of one of the Sons and his Heirs. The Queſtion was, Whe- 
ther after the Wife's Death it ſhall reſult to the Father, or the ſurviving Truſtee ſhall have it, 
or the Heir ſhall be ſpecial Occupant, And Bridgman C. J. ſaid, when the Father had an 
Eſtate for three Lives, and he conveyed the Land after to the Uſe of himſelf for Life, and 
to his Wife for Life during the Lives of his Sons, Fc. why ſhould not all go out of the Fa- 
ther, as in Chudlie*s Caſe. Trin. 17 Car. 2. C. B. Tinker v. Lidcott, Cart. 46. 

No Occupancy ſhall be of Copybold, without ſpecial Cuitom, Smarile v. Penhallow, Mich. Copy hold. 
2 Ann. B. R. 6 Mod. 68. Salk. 188, 5 

If Copyhold Tenant pur autre vie dies, there ſhall be no Occupant, but the Lord ſhall 
enter. Salk. 188. T4. Raym. Rep. 1060. ſame Caſe. Noy 47. Salter v. Buller. 

A Feme, Tenant for Life of a Copyhold, the Reverſion being granted over to B. for Life, 
Remainder to C. for Life cum acciderit poſt mortem, ſurſumredditionem vel forisfafturam of the 
Feme, and after the Baron ſurrenders ro the Uſe of B. for his Life, to whom the Lord 
grants it for his Life, and ſo he is admitted Tenant, and after dies. In this Caſe C. ſhall 
not have it; becauſe his Eſtate is not to commence till after the Death, Surrender or For- 
feiture of the Feme; and the Feme here is alive, and has not made any Surrender or For- 
feiture, and the Feme has Right to it by Plaint in Nature of Cui in vita; but the Lord in 
this Caſe may retain it in his proper Hands or Diſpoſition during the Life of the Baron, as 
an Occupant. Noll. Abr. 150, 151. Vin. Abr. Tit. Occupant, (C). 

If Tenant by the Curteſy grants his Eſtate to another and his Heirs, and the Grantee dies, Curteſy. 
his Heir ſhall be a ſpecial Occupant of this Eſtate. Vin. Abr. Tit. Occupant, (F). 

The Cuſtom of a Manor was, that every cuſtomary Copyhold of that Manor might be 
granted to three Perſons, Habendum to them ſucceſſive, ficut nominatur, & non aliter. A 
Surrender was made to J. S. and his Aſſigns for his own Life, and the Lives of two others. 
Poel J. ſeemed to incline that if J. S. had become a Bankrupt, and the Eſtate aſſigned, 
and the Aſſignee had died, living the Copyholder, the Lord ſhould immediately have the 
Land; and Poris J. thought that upon the Death of the Copyholder the Eſtate of the Aſ- 
ſignee would determine, though the Ceſtuy que vies were living. But it was agreed, that if 
the Grant had been to J. S. for the Lives of B. C. and D. and J. S. had died, the Lord 
ſhould have the Land again, though againſt his own Limitation, becauſe there can be no 
Occupant of a Copyhold Eſtate without a ſpecial Cuſtom z and this would be no Miſchief, 
the Failure being on the Side of the Grantee only. 6 Med. 63, 68. . 

Deviſe of a Copyhold on Condition to pay Money to J. S. if the Condition is broken, 
J. S. muſt be admitted, and make an Entry before he can ſurrender. 2 La, Raym. 726. 

There cannot be any Occupant of any Thing which lies in Grant, and which cannot paſs Things in 
without Deed, becauſe every Occupant ought to claim by a Que Eftaze, and aver the Life of Grant. 
Ceſtuy que vie. Co. Lit. 41. 6. WD | | 4a ; | 

The only Means the Law gives to one to gain an Eſtate by Occupancy is by Entry, but 
there cannot be an Entry in an Advowſon, Rent, or any other Thing that lies in Grant. 
Vaugh. 187, Bridgman 94. we TR ; 

But a ſpecial. Occupant may be of a Rent; as if a Rent be granted to another and his 
Heirs for the Life of J. S. his Heir after his Death ſhall have this Rent as ſpecial Occupant. 
In ſuch Caſe the Heir takes not by Deſcent, but as Heir Nominatim, and by Limitation 


only. Vin. Abr. Tit. Occupant, (D). And 
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And if an Annuity be granted to another and his Heirs for the Life of 7. S. if the Grantee 

dies during the Life of 7. S. his Heir ſhall have the Annuity. Yin. Abr. Tit. Orenpant (P) 
Againſt whom There ſhall not be any Occupant againſt the King; becauſe Nullum tempus orcurrit Regi, 
there ſhall not and therefore no Man ſhall gain of the King by Priority of Entry. Co. Lit. 41. 6. 
be an Occu- Neither ſhall there be any Occupancy of an Eſtate which a Man has by Letters Patent 
Os the King. 2 Roll. Rep. 123. e | 
Who ſhall be If Tenant pur auter vie, makes a Leaſe for Years and dies, the Leſſee for Years vein in 
an Occupant. Poſſeſſion ſhall be the Occupant, and his Leaſe is extinct. Vin. Ar. Tit. Ocrupant (E) pt. 1. 

And if he makes a Leaſe for Years, Remainder for Years, and Tenant for Years enters, 
and then the Tenant pur auter vie dies, hete the Tenant for Years ſhall be an Oc , and 
yet his Term for Years is not drowned by reaſon of the Meſne Remainder for Tears; for in 
ſome Caſes a Term for Years and a Freehold may well ſtand together in one and the fame 
Perſon. 2 Bulſt. 12. | 

And if Leſſec pur auler vie leaſes at Will to a Feme Covert; Leſſee pur anter vie dies, 
her Baron ſhall be Occupant. Sid. 347. | 

Leſſee at Will ſhall be Occupant. 2 Roll. Rep. 123. Cro. Fac. 554. - : 

If a Man leaſes for Years, and after by Covin, to the Intent to extinguiſh the Leaſe 
makes a Leaſe to an ancient Man pur auter vie, who dies, it ſeems the Leflee for Years hat] 
be Occupant. But it ſeems by reaſon of the Covin, that his Leaſe for Years ſhalt be ſaid 
to be in Eſſe againſt the Leſſee. Vin. Abr. Tit. Occupant (E) pl. 2. 

If Leſſee pur auter vie leaſes for Years, and Leſſee for Years makes a Leaſe at Will, and 
after Leſſee pur auter vie dies, the Leſſee at Will being in Poſſeſſion ſhall be Occupant, and 
not the Leſſee for Years; but he ſhall have it in nature of a Reverſion, and ſo the Leafe for 
Years is not extin&t. Vin. Abr. Tit. Occupant (E) pl. 3. | | 

And the Leſſee at Will needs not make Claim; for he has the Occupation of the Land, 
and this differs from the Caſes where a Man comes caſually to the Land, or hawks there; 
for they are not any Occupancies. 2 Rell. Rep. 123. 

The Freehold by Operation of Law is caſt upon him; but this he ſhall hold and enjoy 
ſubject unto the Leaſe for Years ; becauſe he cannot have and enjoy this Eſtate of Freehold 
but in the ſame Manner as the Tenant pur auter vie held and enjoyed the fame, and he held 
the ſame Subject to the Leaſe for Years ; but if there had been no Leaſe-at Will made, then 
by the Eſtate of Occupancy falling upon the Termor for Years, the Freehold is prefentty. in 
him by Operation of Law; and ſo by this the Term for Years is drowned, extin& and 
gone. 2 Bulſt. 12. n . 

Special. If a Leſſee for Life leaſes to another, and to the Heirs of his Body for Life of the firſt 
Leſſee; in this Caſe the Heir of his Body ſhall be Occupant after his Death. Vin. r. Tir. 
Occupant (G). 

And if a Man leafes Land to another and his Executors for Life of J. S. and Cxſtuy que 
vie dies, the Exccutor ſhall be a ſpecial Occupant, though it be a Freehold. Vin. br. Tit. 
Occupant (G). | | | 

And if a Man grants a Rent to another, his Executors and Aſſigns, for the Life of J. S. 
and after the Grantee dies, making an Executor, but no” Aﬀignee, the Executor ſhalt not 
be a ſpecial Occupant, becauſe it is a Freehold, which cannot deſcend to the Executor. 
Vin. Abr. Tit. Occupant (G). | 

And if a Grantee pur auler vie of a Rent-Charge, deviſes it, the Deviſee ſhall have. it 

during the auter vie. Per Gaudy and Fenner. Sed contra per Popham. Ney. 47. 
What Actions An Occupant ſhall be puniſhed for Waſte, becauſe he has the Eſtate of the Leſſee for 
will lie agaioſt Life; for the Statute of Glouceſter, c. 5. gave an Action of Waſte againſt him who holds in 
an Occupant. any Manner for Term of Life or for Tears; and an Occupant holds for Term of Life. 6 Co, 

Rep. 37.6. Co. Lit. 44. 6. | | Ag 
What an Oc. If he in Reverſion enters after the Occupant, and brings an Action againſt him, the'Oc- 
cupant ſiould Cupant ovght to plead the Leaſe to Cæſy que vie, whoſe Eſtate he has; but for a Rent or 


plead. an Eſtate that lies in Grant, none can plead a Que Eſtate, but ought to intitle himſelf by 
tae Grant, Bridgm. 94. A 
Relief in In Chancery, Tuphorne v. Gilbie, 5 Car. 1. the Caſe was thus: A. conveyed Lands to 


Equity in . N. and W. S. and their A ſſigns, to the Uſe of them, their Heirs and Aſſigns, during the 
Caſes of Lives of the ſaid A. and M. his Wife, and the longer Liver of them; Proviſo if A. pay to 
Occupancy. B. (who after died inteſtate) 120 J. in Feb. 1628, then the Eſtate to be void, and 4. to re- 
enter; the 120 J. was not paid, fo as the Eſtate became forfeited. C. having paid divers. 

Debts for B. the faid . R. and . S. were ordered to convey their Intereſt ro C. which 

they did; C. died, leaving D. her Executor, who was ſettled in the Eſtate by Order of the 

Court; but there being no Decree in the Cauſe, D. exhibited his Bill to have the Eſtate 

confirmed to him by Decree. The Court, with Advice of the Judges, and View of Pre- 
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cedents; whereby in ſome ſpeeial Caſes the Court has ordered the Poſſeſſion againſt an Occu- 
pant, did declare, that though in Caſe of an Occupant upon a general Truſt, this Court 
was doubtful how to decree any Thing upon a Matter of Equity in Oppoſition to a Ground 
or Rule of Law; yet this Caſe differing from a general Truſt upon an Eſtate granted pur 
auter vie, as the ſame is a Conditional Eſtate pur auter vir, granted as a Security or Pledge 
for a Debt, which not being paid, the Eſtate by Forfeiture becomes Aſſets in the Plaintiff's 
Hands to pay the Debts of B. the Court decreed the Lands abſolutely to D. and his Aſ- 
ſigns, during the Continuance of the ſaid Eftate, for Satisfaction of B.'s Debts, and the 
Tenants to attorn, Ni cauſa ; and none was ſhewn, Cban. Rep. 39, 40. 

And in Throgmorton v. Wagſtaff, 8 Car. 1. A. being indebted, B. became Surety for him. 
A. died, B. brought a Bill againft A's Widow, ſuggeſting that ſhe had ſufficient of her 
Huſband's Eſtate to diſcharge the Debts, and prayed 10 have Leaſes pur auter vies, whereof 
A. the Teſtutor was ſeiſed at the Time of his Death, and on which the Widow entered as an 
Occupant, to be Aſſets in Equity. But the Court, in Reſpect the Plaintiff did not get a Caſe 
made of this Point by ſuch a Time, diſcharged the Defendant of any further Demands 
from the Plaintiff. Chan, Rep. 59, | | | FS 
In Price v. Evans, 27 Car. 2. a Title under an Occupant ſet forth by the Plaintiff was 
demurred to and allowed becauſe this Court will not countenance nor give any Relief 
thereto. 2 Chan, Rep. 112. | 
And in Ragpet v. Clark, Paſ. 36 Car. 2. A. ſeiſed of a Parcel of Land for his own Life, 
and the Lives of B. and C. prevailed with R. to be bound with him for a Sum of Money; 
and that R. might raiſe Money for the Difcharge of the ſaid Debt, he permitted R. to 
enter into the ſaid Lands, and take the Profits thereof for two Years, the ſaid Lands being 
about 12 J. per Ann. Value; and the ſaid Lands being fo in A.'s Poſſeſſion, I died, an 
made E. his Wife his Executrix. E. brought a Bill ro have an Account of the Profits, 
and that the Poſſeſſion of the Land ſhould be delivered up to her; R, by Plea ſet forth 
his Title as Occupant, and it was allowed, and the Bill diſmiſſed. 2 Vent. 364. And it 
was ſaid for the Defendant in this Cauſe, that it was not proved, that there was any De- 
ficiency of Aſſets; but if jt had, yet this Occupancy happening before the Statute of Frauds 
and Perjurics, the Eftate was no wiſt ſubjected to the Payment of Debts; and of that 
Opinion was the Lord Keeper, and thetefgfre diſmiffed the Bill. S. C. 1 Yern. 234. 

To prevent Occupancy, it is ad vifable at the making a Grant, to add theſe Words, Ts How to pre. 
have and to hold to him and bis Heirs, during the Life of Cæſtuy que vie; for then it is de- vent Occu- 
ſcendable to the Heir; or elſe the Tenant or Grantee (if ke has the Eſtate without the Pancy. 
Word Heirs) may aſſign the Eſtate over to divers Men and their Heirs, in Truft for him 
and his Heirs during the Life of Ceftuy que vie. Inft. 41. b. 388. 2. Wood's Inſt. 216. 

Thus far concerning Occupancy according to the Common Law and Decrees in Equity; Ho far this 
but this Title is much abridged by the Statute of Frauds and Perjuries (29 Car. 2. c. 3. Title Occu- 
$. 12.) and the Statute to amend the Law concerning common Recoveries, and to explain pancy is al- 
and amend the Statute of Frauds and Perjuries, fo far as the ſame relates to Eſtates pur vered by Sta- 
auter vie (14 Geo. 2. c. 20. f 9.) For by the Statute of Fraud and Perjuries it is (inter alia) * 
enacted, That any Eſtate oo auter vie (hall be deviſeable by a Will in Writing, ſigned by 
the Party ſo deviſing the fame, or by ſome other Perſon in his Preſence, and by his expreſs 
Directions atteſted and ſubſcribed in the Preſence of the Deviſor by three or mote Witneſles ; 
and if no ſuch Deviſe thereof be made, the ſame ſhall be chargeable in the Hands of the 
Heir, if it ſhall come to him by reaſon of a ſpecial Occupancy, as Aſſets by Deſcent, as in 
Caſe of Lands in Fee-fimple ;z and in Cafe there be no ſpecial Occupant thereof, it ſhall go 
to the Executors or Adminiſtrators of the Party that had the Eſtate thereat by virtue of the 
Grant, and ſhall be Aſſets in their Hands. 2 wy 

And ſince this Statute, it has been held, That a Title under an Occupant of a Life, for 
the Lives of B. and C. is good, for the Statute did not take away all Occupancy, but tranſ- 
ferred it to-Executors; and the Occupant by his Entry on the Land is Executor de ſen tart 1 
becauſe the Statute made it Afﬀers. Per Holt, C. J. Mich. 21WW.& M. B. R. Bradburn v. 
Kennerdale, Cart b. 166. 1 : 

And it has been adjudged, that an Heir, Executor, Ec. ſhall be charged on this Statute 

with the Payment of-Debts only, and not Legacies, except deviſed: particularly aut of the 

' Eſtate; and an Eſtate pur auter vie of an Inteſtate was not diſtributable, Mich. 8 W. 3. B. R. 

2 Salk. 464. | » 

The Statute of Frauds does not extend to make Eſtates pur auter vie in Copyhold Lands 

Aſſets or deviſeable. 2 Ld. Raym. Rep. 998. SUITE DOSAGES x | 5 

But the ſaid Statute of 14 Geo. 2. recites, That Doubts. have ariſen, where no Deviſe has 

been made of ſuch Eflates, to whom the Surplus, after the Debts of ſuch deceaſed Owners are 

fully ſatisfied, fhail belang; and enacts, that ſuch Eftates pur auler vie, in Caſe there -2 = 
| pecial 


20 Deſcent. Rs Part l. 


ſpecial Occupant thereof, of which no Deviſe ſhall have been made, according to the ſaid 
Act, for Prevention of Frauds and Perjuries, or ſo much thereof as ſnhall not have been ſo 
deviſed; ſhall go, be applied and diſtributed in the ſame Manner as the perſonal Eſtate of 
the Teſtator or Inteſtate. N | F392 2 ie $f 


[ORR cond CI ng eee DE NS 
Ok acquiring real Eſtates by Deſcent *. 
(A) Of Deſcents in general. 


Deſcent, its ESCENTS, comes from the Latin Word Deſcendere, id eſt, ex loco ſuperiore in inferi- 
Derivation orem movere; and in a legal Underſtanding it is when Land, Sc. after the Death of 
and Significa- the Anceſtor is caſt by Courſe of Law upon the Heir. Co. Lit. 237. a. 
KIN This is the nobleſt and worthieſt Means whereby Lands are derived from one to another, 
Heir, who. pecauſe it is wrought and veſted by the Act of Law and Right of Blood, unto the worthieſt 
and next of the Blood and Kindred of the Anceſtor ; and therefore it has not in the Common 
Law altogether the ſame Signification that it has in the Civil Law; for the Civilians call 
him, Heredem, qui ex teſtamento ſuccedit in univerſum jus teſtatoris. But by the Common 
Law he is only Heir which ſucceeds by Right of Blood. And this agrees well with the 
Etymology of the Word Heir, to whom the Lands de ſcend, for Heres dicitur ab bærendo, 
quia qui heres eſt hæret, hoc eſt, proximus eſt ſanguine illi cujus eſt Heres. So as he who is 
Heres, ſanguinis eſt heres, & hare: hareditatis. Co. Lit. 237. a. b. | 
Kinds of All poſſible hereditary Succeflions may be diſtinguiſhed into theſe three Kinds, viz. either 
Deſcents. Firſt, In the Deſcending Line, as from Father to Son or Daughter, Nephew or Niece, i. e. 
Grandſon or Grandaughter. Or, FLY | + 
Secondly, In the Collateral Line, as from Brother to Brother or Siſter, and ſo to Brothers 
and Siſters Children. Or 244 | 
Thirdly, In an Aſcending Line, either direct, as from Son to Father or Grandfather (which 
is not admitted by the Law of England) or in the Tranſverſal Line, as to the Uncle or 
Aunt, Great Uncle or Great Aunt, &c. And becauſe this Line is again divided into the 
Line of the Father, or the Line of the Mother, this tranſverſe aſcending Succeſſion is either 
in the Line of the Father, Grandfather, Sc. on the Blood of the Father; or in the Line 
of the Mother, Grandmother, Sc. on the Blood of the Mother; the former are called A- 
nati, the latter Cagnati. Hale's Hiſt. Com. Law 223. 7 
All which will be beſt underſtood by peruſing the Scale of Degrees of Parentage and 
Conſanguinity facing this Page. e | . 


(B) By tbe Common Law. 


General Rules concerning Deſcents, or hereditary Succeſſions of Lands in Fee-fimple, with Ex- 
amples, Reaſons, Exceptions, Obſervations, &c. . 


Rule 1. | 
Weatkind of In Deſcents, the Law prefers the wozthieſt of Blood, 
— 5 Example 1. 


1. Males be- In Deſcents immediate, the Male is preferred before the Female, viz. The Son before the 
fore Females. Daughter, the Brother before the Siſter, and the Uncle before the Aunt. | 


7 Example 2. g 
2. Deſcendants In Deſcents immediate, the Deſcendants from Males are preferred before thoſe from Fe- 
8 males; and hence it is, that the Daughter of the Eldeſt Son (in Deſcent from the Father) 
af ie is preferred before the Son of the Younger Son; the Daughter of the Eldeſt Brother, or 
Uncle, before the Son of the Younger ; and the Uncle, nay, the Great Uncle or Grand- 
father's Brother, before the Uncle of the Mother's Side. Hale's Hift. Com. Law 235. 


Rule 2. | 


Prin of The nert of Blood is prekerred bekoze the moze remote, though! equally 02 
Blood, moze wozthy. Hale's Hiſt. Com. Law 235. 


* — — — 


FAY 


— 


* For the Learning on this Title, ſee Blackiſton's Treatiſe on the Law of Deſcents in Fee fimple. e ee 
| | Example 
2 | 5 
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| Example 1. 
The Siſter of the whole Blood, before the Brother of the half Blood. Hale's Hift. 
Com. Law 236. 


—— — — 8 


Ch. 2. F. 2. 


— 


Reaſon. 


She is more ſtrictly joined to the Brother of the whole Blood (viz. b Father and Moth 
than the half Brother, though otherwiſe he is the more worthy. : N N. 


Example 2. 
The Son or Daughter, before the Brother or Siſter, and they before the Uncle. 


Reaſon. 

The Son or Daughter is nearer than the Brother, and the Brother or Siſter than the 
Uncle. 

Exception. 

Yet the Father or Grandfather, or Mother or Grandmother, in a direct aſcending Line 
ſhall not immediately ſucceed the Son or Grandchild : But the Father's Brothers (or Siſters) 
ſhall be preferred before the Father; and the Grandfather's Brother (or Siſters) before the 
Grandfather : Although the Father is nearer of Blood to the Son than the Uncle, or the 
Brother ; for the Brother is of the Blood of the Brother, becauſe both derived from the 
ſame Parent, the common Fountain of both their Blood : And therefore the Father is pre- 
ferred in the Adminiſtration of Goods before the Son's Brother of the whole Blood, and a 
Remainder limited proximo de ſanguine of the Son ſhall veſt in the Father before the Uncle. 


Rule 3+ / 
No Bzother no2 Siſter of the half Blood ſhall inherit to his Bot 
af but as a Childto his Parents. Bas I. Tate . de Vyother 02 


5 Example 1. 
If a Man have two Wives, and by either Wife a Son, the Eldeſt Son over-living his Fa- 
ther, is to be preferred. Bac. E. Traits 128. 


Example 2. 


But if the Eldeſt Son enters and dies without a Child, the Brother ſhall not be his Heir, 
but the Uncle of the Eldeſt Brother or Siſter of the whole Blood. Bac. L. Tra#s 128. 


Reaſon. 


Becauſe the Younger is only of the half Blood to their Elder Brother. Bac. L. . rafts 128, 


: Example 3. 
Yet if the Elder Brother dies, or has not entered in the Life of the Father, either by ſuch 
Entry or Conveyance, then the Younger Brother ſhall inherit the Father's Land, although 
he be a Child by the ſecond Wife, before any Daughter by the firſt. Bac. L. Trafs 128. 


Ay 2 Rule 4. : 
The Eldeft Son, bother 02 Uncle, excludes the Pounger, and ſhall ſolely Priority of the 
inherit. Hale's Hiſt. Com. Law 238. Bac. L. Tracts 128. Ks | | Dirk of 
| | 1 Example 1. 5 | 
If there be three Brethren, and the Middle Brother purchaſes Lands in Per bog, and 
dies without Iflye, the Elder Brother ſhall have the by Deſcent and not the Younger, 
Vc. Lite $i net fo: e | 
Example 2. | 
Alſo if there be three Brethren, and the Youngeſt Brother purchaſes Lands in Fee-ſimple, 
and dies without Iſſue, the Eldeſt Brother ſhall have the Land by Deſcent, and not the 
Middle. Lit. . 54. e TE | | 
| ' | Reaſon. 
For the Eldeſt is moſt worthy of Blood, Lit. 5. 5. 
a ON OG 5 
When Females inherit, thoſe of an equal Degree 
all together, as Parceners. Bac. I. Tracts 128. 
The Law makes them but one Heir to the Anceſtor, Bac. L. Tre##s 148. &Þ' 
The Law makes them but one Heir & l = Fe 


of Nearneſs ſhall inþerit zg 4 


— 
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— 


| | Example 1. ; 
All the Daughters, whether by the ſame or divers Venters, do inherit together to the 
ſame Father. Hale's Hiſt. Com. Law 238. | 


EReaſon. i 
Whether they be of the ſame or divers Venters, they are of the whole Blood to their 
Father. | 

Example 2. 


All the Siſters by the ſame Venter do inherit to the Brother. Hale's Hiſt. Com. Law 239. 


Reaſon. 
Thoſe of the ſame Venter are of the whole Blood to the Brother, but thoſe of another Ven- 
ter are only of the half Blood, 
Exception to this Rule. 1 
But by a ſpecial Cuſtom, Deſcents to the Females may be otherwiſe. Hale s Hift, Com. 
Law 238. See Of Deſceuts by Cuſiom, poſt. 18 


D ' 
| „„ e 1 
Right by Re- All Deſcendants fram ſuch a Perſon as might have been Heir to another, 
preſentation. hold the ſame Right by Wepzeſentation as that common Root from whence they 
are deribed. Hale's Hiſt, Com. Law 236, 237. K | | | 


Reaſon. 


For they are in the ſame Right of Worthineſs and Proximity of Blood, as their Root 
that might have been Heir was if he had been living. Hale's Hiſt. Com. Lau 237. 


Example 1. 8 
The Son or Grandchild (whether Son or Daughter) of the eldeſt Son, ſucoeeds before the 
younger Son. Hale's Hiſt. Com. Law, 237. * | | 


Example. 2. 


The Son or Grandchild of the eldeſt Brother, before the youngeſt Brother. Hale's Hiſt. 
Com. Law 237. | | . 


| | | 1. Obſervation. | | ach N 

And ſo through all the Degrees of Succeſſion by the Right of Repreſentation, the Right 
of Proximity is transferred from the Root to the Branches, and gives them the ſame Pre- 
ference as the next and worthieſt of Blood, Hale's Hiſt. Com. Law 237. 


2, Obſervation. 
This Right transferred by Repreſentation is infinite and unlimited in the Degrees of thoſe 
that deſcend from the Repreſented z for the Son, Grandſon, Great Grandſon, and ſo in ins- 
nitum enjoy the ſame Privilege of Repreſentation as thoſe from whom they derive their 
Pedigree have, whether in Deſcents lineal or tranſverſal. Hale's Hift. Com. Law, 237. 


$4 : Example 3. | 1221 9 
The Great Grandchild of the eldeſt Brother (Son or Daughter) ſhall be ed before 
the younger Brother. Hale's Hiſt. Com. Law 237. preferr " 


| | | ; Reaſon. 5 | : | 87 * Fa 2 ' 
Though the Female be leſs worthy than the Male, yet the ſtands in Right of Repreſentation 
of the eldeſt Brother, who was more worthy than the younger. 
| os de Example 4. . un t arab f 
If a Man have two Daughters, and the elder dies in the Father's Life, leaving ix Daugl- 
ters, and then the Father dies; the younger Daughter ſhall have an equal Share wich the ix 


Daughters. Hale's Hiſt. Com. Law 238. 


— 


who could have had but 


- : 2 Reaſon. 9 
Becauſe they ſtand in Repreſentation and Stead of their Mother, 


— 


a Moicty. Hale's Hit. Com. Lato 238. 


; Rule 7. | 
The Root oo The laſt aftual Seiſin in any Anceſtoz, makes him, as it were, the Root of 
he Deſcent, the Deſcent equally to many Intents as i he had been a Pur! r be 75 iſt, 


.Com. Law 238: 


8 


d Chaſer, Hal#s Hi 


3 Obſervation, 


—— K—— — een emer ena Seems —— i * 2 


Ch. 2. §. 2. . | Deſcent. / | 2 4 
wrt, 3 G7 54 HEE 9 GT — — 
C 
Therefote be that cannot *derive his Sveteſſion from him that was: laſt: actually Keil 
though he might have derived it from ſome precedent Anceſtor, ſhall notlinberit,” 2 N 
Hiſt. Com. Law 238. . 
Example 1. ; 
And hence it is, that Where Lands deſcend to the eldeſt Son from the Father, and. the 
Son enters, and dies without Iſſue, his Siſter of the whole Blood ſhall inherit as Heir to. the” 
Brother and not the younger Son a of _y half Blood. en Hi oth _ Law 235. 
1 L. Reaſon, | * 2 7 | 
Becauſe he cannot t be Heir to the Brother of the half Blood Hale's ii 2 8 Law 238. 
Example.  FTHS 
1 the eldeſt Son had fur v ved the Father, and died before Entry, the youngeſt Son ſhould 
inherit as Heir to the Father, and not the Siſter. Hale's Hiſt. Cum. Law 238, 2 39. 
Reaſon. 
Becauſe he 1 is Heir to the Father that was laſt actually ſeiſed. Sides Hit. Com. La 239. 
| | Example 443i; . 
And 2 b, thas lacks the Uncle i is preferred before the Father in Deſcents L the 
Son; yet if the Uncle enter after the Death of the Son, and die withour laue, the Far 
ſhall inherit to the Uncle. Hale Hiſt. Com. Law 239. 
Py P oh Reaſon 
via ellas facit Pipitem. * {a WT 
2 > 71 291 Rule g. ' $4 5 
And whoſoever derives a Title to any Land, mul be o the vivo to, un at The Blood of 
firſt purrhaled' it, Hale 8 Hic. Com. La Law mov BITS A | 55 127 
{oa ; r. 
Example 1. 


Therefore if a \ Son parchaſcs Lands, and dies without ine, it ſhall defend to the Heirs 
of the Part of. the Father; and 1 he _ Hanes then to the Heirs of the Part a a Mother, 
Halt Hit. bn Law 2:9." 1. 0 N 2 fo 0113300857 Ng n 

355343 5. * Ge 2 152 2 ff I 1 by 

For though the Son has both the Bleod of the Father and | of the Mother in him, yet he 
is of the whole, Blood of the Mother, and the Arg ge of the ene are CO 
cagnati of the Son. Joe SH ip. Com. Ton 239, 1 


44 | hol <« «4 4 >] | 
14 ; 4 e MENS 6 114 1 


3011 218080 2 - _—_ 4 en act «5: 8 


If Lind geen to the Se from his Packer oe Maher ny Gi go'to that Sile only 
from which they came. Bac. L. Traci 129. 7 ld 


3 5 ; 
| Example Bah wh 
But if the: Father purchaſes lands) and they deſcend to the Son, who dies without ie 
£9105 


and without any Heir of the Part of . the:Fathes; ir ſhall nat deſcend i in the Line of th 
ther, but eſcheat. g K Hiſt. Com. 42. 239. . 


os 44334. 4 Ky" 


For chough the Conſahguinei of the Mother, are the ae * the Son, yet t they: are 
hot of the Conlbaiptintey: to the Father, who was a FEY: Lab OP! Com, Lau ! 249; 


1 7 85 g l | Example 4. e t 5 15 


Vet if inks be none of 1 Blood of the . a it a iber to the Line of the 
Grand mother, Hale's Hi iy Com. Law 4. 240. 


11 WT p 9 


ia, Loſs 
Becauſe her Nn are as wall of the Blood 10 the Father, as the Mother Con- 
ſanguinity is of the Blood of the Son. Ay tb. Con . Law 240; 


"5 197379 7 | eben 2438 Tt: 0)114*\ 5; 
Lan "<p 
If the Grandfather WW Lands, which deſcended to the Father, and El | bim to the 
Son; 5 if the Son entered and died without Iſſue, his Father's Brothers or Siſters, ot their 


Deſcen- 


B DIED I Ie ung 
* 


Male Root 
has the Pre- 
ference. 


Male Line 
aſcending. 


- Deſcent. 


Deſcendants ; or, for want of them, his Great Grandfather's Brothers or Siſters, or their De- 
ſcendants ; or, for want of them, any of the Conſanguinity of the Great Grandfather, or Bro- 
thers or Siſters of the Great Grandmother, or their Deſcendants, may inherit. Hale's Hiſt. 
Com. Law 240. | 
Reaſon. 


For the Conſanguinity of the Great Grandmother is the Conſanguinity of the Grandfather. 
Hule's Hiſt. Com. Law 240. I. 
Obſervation. 


But none of the Line of the Mother or Grandmother, viz. the Grandfather's Wife, ſhall 
inherit; for they are not of the Blood of the firſt Purchaſer, Hale's Hiſt. Com. Law 240. 


Note 1. 
The ſame Rule 2 converſo holds in Purchaſes in the Line of the Mother or Grandmother, 
they ſhall always keep in the ſame Line that the firſt Purchaſer ſettled them in, Hale's Hiſt. 
Com. Law 240. Vide Example 2. of this Rule. . ff fo | 


Note 2. 

But it is not neceſſary, that he who inherits be always Heic to the Purchaſer ; it is ſufficient 
if he be of his Blood, and Heir to him that was laſt ſeiſed; for if the Father purchaſes Lands 
which deſcended to the Son, who dies without Iſſue, they ſhall never deſcend to the Heir of 
the Part of the Son's Mother; but if the Son's Grandmother has a Brother, and the Son's 
Great Grandmother has a Brother, and there are no other Kindred, they ſhall deſcend to the 
Grandmother's Brother; and yet if the Father had died without Iſſue, his Grandmother's 
Brother ſhould have been preferred before his Mother's Brother, becauſe the former was Heir 
of the Part of his Father, though a Female, and the latter was only Heir of the Part of his 
Mother. But where the Son is once ſeiſed, and dies without Iſſue, his Grand mother's Bro- 
ther is to him Heir of the Part of his Father, and being nearer than his Great Grandmother's 
Brother is preferred in the Deſcent. '/ But. this is always intended fo long as the Line of De- 
ſcent is not broken; for if the Son alien theſe Lands, and then repurchaſe them again in Fee, 
now the Rules of Deſcents are to be obſerved, as if he were the original Purchaſer, and as if it 
had been in the Line of the Father or Mother. Hale's Hiſt. Com. Law 240, 241. 


| I-26 | Rule 9. | | 
In all Succeſſons, in the Line deſcending, transverſal oꝛ areniiog. he Line 
that is firſt derived from the Male Root has always the Pzeference, Hale's Hiſt. 


Com. Law 241. 
PATE Example in the deſcending Line. N | 
A. has Iſſue two Sons, B. and C. B. has Iſſue a Son and a Daughter, D. and E. D. the Son 
has Iſſue a Daughter, F. And E. the Daughter has Iſſue a Son, G. Neither C. nor any of 
his Deſcendants ſhall inherit ſo Jong as there are any Deſcendants from D. and E. and nei- 
ther E. the Daughter, nor any of her Deſcendants ſhall inherit ſo long as there are any De- 
ſcendants from D. the Son, whether they be Male or Female. Hale's Hiſt. Com. Law 241, 


242. | 
 2dly, In the collateral Line. 

So in Deſcents collateral, a8 Brothers and Siſters, the ſame Inſtances as before applied there- 

to, evidence the ſame Concluſions. Hale's Hiſt. Com, Law 24%. {64 


Particular Rules of tranft verſal aſcending Succeſſions. . 


+7 | | | p Rule 1. — 0 

1 a Son purchaſes Lands in Fee-fimple, and dies without Iſſue, thoſe of the 
Male Line aſcending uſque infinitum ſhall be pꝛeferred in the Deſcent, acco 

ing to their Pꝛorimity of Degree to the Son. Hale's Hiſt. Com. Law 242. , 


Example 1. | SURE Hats 457 
The Father's Brothers and Siſters, and their Deſcendants, ſhall be preferred before the Bro- 
thers of the Grandfather and their Deſcendants. Hale's Hiſt. Com. Law 242, 


CAS. ee "SP Fc hp? 
If the Father has no Brothers nor Siſters, the Grandfather's Brothers and their Deſcendants 
ſhall he preferred. Hale's Hiſt. Com, Law 243. | 
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For want of Grandfather's Brothers, his Siſters and their Deſcendants ſhall be preferred 
before the Brothers of the Great Grandfather. Hales Hiſt. Com, Law 242. 


Obſervation, 

For although the Father or Grandfather cannot immediately inherit to the Son, yet the 
Direction of the Deſcent to the collateral aſcending Line, is as much as if the Father or 
Grandfather had been by Law inheritable; and therefore, as in caſe the Father had been in- 
heritable, and ſhould have inherited to the Son before the Grandfather, and the Grandfather 
before the Great Grandfather; and conſequently, if the Father had inherited, and died with- 
out Iſſue, his eldeſt Brother and his Deſcendants ſhould have inherited before the younger 
Brother and his Deſcendants; and if he had no Brothers, but Siſters, the Siſters and their 
Deſcendants ſhould have inherited before his Uncles, or the Grandfather's Brother and their 
Deſcendants. . So though the Father is excluded from inheriting, yet the Deſcent is directed 
as it ſhould have been, had the Father inherited, viz. it lets in thoſe firſt that are in the 
next Degree to him. Hale's Hiſt, Com. Law 242, 243. 

| Rule 2, i 

The Line of the Part of the Bother ſhall never inherit as long as there are Paternal Line 
any, though never ſo remote, of the Line of the Part of the Father, Hale's preferable to 
Hiſt. Com. Law, 243. . | the Maternal 
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Example. 

If the Mother has a Brother, yet if the Aavus or Atavia patris, (i. e. Great Great Great 
Grandfather, or Great Great Great Grandmother of the Father) has a Brother or Siſter, he or 
ſhe ſhall be preferred, and exclude the Mother's Brother, though he is much nearer. Hale's 
Hiſt. Com. Law 243. 8 

Rule 3. 


The Male Line of the Part of the Father aſcending, ſhall in æternum exclude Paternal Male 
the Female Line of the Part of the Father aſcending. Hale's Hiſt. Com, Law Fs, before 


243. 
Example. 
If a Son purchaſes Lands, and dies without Iſſue, the Siſter of the Father's Grandfather, Vide Rule 1. 
or of his Great Grandfather, and ſo in infinitum, ſhall be preferred before the Father's Mo- 
ther's Brother, though the Father's Mother's Brother be a Male, and the Father's Grand- 
father or Great Grandfather's Siſter be a Female, and more remote, Hale's Hiſt. Com. Law 


244. | 
| Reaſon. | | 
Becauſe ſhe is of the Male Line, which is more worthy than the Female Line, though the 
Female Line be alſo of the Blood of the Father. Hale's Hiſt. Com. Law 244. 


1 | Rule 4. 
As in the Male Line alcending, the near is p2eferred bekoze the moze Female Ling 
remote; ſo in the Female Line deſcending, if it be of the Blood of the Father, deſcending. 
the mo2ze near is alſo pzeferred befoze the moze remote, Hale's Hiſt. Com. Law 


244, LE 
| Example 1. EF 

If a Son purchaſes Lands, and dies without Iſſue, and the Father, Grandfather, and Great 
Grandfather, and ſo upward, all the Male Line being dead, without any Brother or Siſter, 
or any deſcending from them ; but the Father's Mother has a Siſter or Brother, and the Fa- 
ther's Grandmother-has a Brother, and the Father's Great Grandmother has a Brother, though 
all theſe are of the Blood of the Father; and though the remoteſt of them ſhall exclude the 
Son's Mother's Brother; and though the Great Grand mother's Blood has paſſed through 
more Males of the Father's Blood, than the Blood of the Grandmother or Mother of the 
Father; yet the Father's Mother's Siſter ſhall. be preferred before the Father's Grandmother's 
Brother, or the Great Grandmother's Brother. Hales Hiſt. Com. Law 244, 245. 


e .20 31655 103 30 30 nas] $17} 5h 
For they are all in the Female Line, viz. Ca 


„(and not Agnati), and the Father's 
Mother's Siſter is the neareſt; ſo ſhe” ſhall' have the Preference as well as in the Male Line 
aſcending ; the Father's Brother, or his Siſter, ſnall be: preferred "before the Grandfather's 

Brother. Hale's Hiſt, Com. Law 245. 2h EE | 
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But yet in the laſt Caſe, where the Son purchaſes Lands, and dies without Iſſue, and with- 

out any Heir on the Part of the Grandfather, the Lands deſcend to the Grandmother's Bro- 


ther or Siſter, as Heir on the Part of his Father. Hale's Hiſt. Com. Law 245. 


Example 3. | 

Let if the Father had purchaſed this Land, and died, and it deſcended to his Son, who 

died without Iſſue, the Lands ſhould not have deſcended to the Father's Mother's Brother 
or Siſter, | $ ; ; 


| Reaſon. 
For the Reaſons before given upon the third Rule. 


| Example 4. | 

But for want of Brothers or Siſters of the Grandfather's Great Grandfather, and ſo up- 

wards in the Male aſcending Line, it ſhould deſcend to the Father's Grandmother's Brother 

or Siſter, which is his Heir of the Part of his Father, who ſhould be preferred before the 

Father's Mother's Brother, who is the Heir of the Part of the Mother of the Purchaſer, 

though the next Heir of the Part of the Father of him that laſt died ſeiſed. Hales Hip. 

Com. Law 245. | „ 
| | | Example 5. | | 

And therefore, as if the Father that was the Purchaſer had died without Iſſue, the Heirs 

of the Part of the Father, whether of the Male or Female Line, ſhould have been preferred 
before the Heirs of the Part of the Mother ; ſo the Son, who ſtands now in the Place of 
the Father, and inherits to him primarily in his Father's Line, dying without Iſſue, the ſame 
Devolution and hereditary Succeſſion ſhould have been as if his Father had immediately died 
without Iſſue, which ſhould have been to his Grandmother's Brother, as Heir of the Part 
of the Father, though by the Female Line, and not to his Mother's. Brother Who was only 
Heir of the Part of his Mother, and who is not to take till the Father's Line, both Male 
and Female, be ſpent. Hale's Hiſt. Com. Law 243, 246. | 8 5 


yy | | Rule 53. 1 

Tf the Son purchales Lands, and dies without Iſlue, and ft deſcends to any 
Heir of the Part of the Father, and then ik the Line of the Father (after Entry 
and Poſſeſſion) fail; it ſhall never return to the Line of the Mother, though in 
the firſt Inſtance, oz firſt Deſcent from the Son, it might have deſcended to 
the Deir of the Part of the Mother. Hale's Hiſt. Com. Law 246. 1 


Reaſon. EI Cs | , 
For now by this Deſcent and Seiſin it is lodged in the Father's Line, to whom the Heir 
of the Part of the Mother can never derive a Title as Heir, but it ſhall rather eſcheat. 


| | | Food] Ob ſervation. r 5 
| | But if the Heir of the Part of the Father had not entered, then that Line had failed, and 
] it might have deſcended to the Heir of the Part of the Mother, as Heir to the Son, to whom 
Al immediately, for want of Heirs of the Part of the Father, it might have deſcended. Hale“ 
. Hiſt. Com. Law 246, 247. | | 
k | Rule 6. : | 4 
4 And ff it had once deſceuded to the Peir of the Part of the Father of the 
4 Szandkather's Line, and the Deir had entred; ft ſhould never deſcend to the 
Heir oe the Part of the Father of the Gzandmother's Line. Hale's Hiſt. Com. 
* aw 246. 2510 | | 
3 | $1542 . Reaſon. ; 
Becauſe the Line of the Grandmother was not of the Blood or Conſanguinity of the Line 
of the Grandmother's Side. Hale's Hiſt. Com. Law 247. LOO FHY | 
2 Rule 7. | 
Ik fo2 Default of Heirs of the Purchaſer of the Part of the Father, the 
Lands deſcend to the Line ok the Bother, the Peirs of the Mother of the Part 
ok her Father's Side, ſhall be pzefcrred in the Succeſſion befo2e her Þeirs ok the 
Part of her Mother's Side. Hale's Hiſt. Com. Law 24777777. 


Reaſon. 


Becauſe they are the more worthy. Hale's Hiſt. Com, Law 247. 
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Thus Lands in Fee-ſimple will deſcend by the Common Law, if there is no Settlement to 
the contrary by Deed. or Will, Sc. 


Eſcents of Eſtates in Fee-ſimple by Cuſtom are in Gavelkind or Boreugh-Engliſh. 

D Gavelkind, i. e. Gave all kind; for by this Cuſtom every Male of equal Degree of 
Childhood, Brotherhood or Kindred ſhall inherit equally in like Manner as Daughters (by the 
Common Law) ſhall, being Parceners. Co. Lit. 140. a. Bac. L. Tra#s 129. 
This Signification of the Word Gavelkind is founded on the Nature of the Lands in Point 
of Deſcent ; but its Derivation and Signification drawn from the Nature of the Services yielded 
by the Land is beſt ſupported by Reaſon and Authority, i. e. it is derived from the Saxon 
Word Gafol, or as it is otherwiſe written Gavel, which ſignifies Rent, or a cuſtomary Per- 
formance of huſbandry Works ; therefore they called the Land which yields this Kind of Ser- 
vice Gavelkind, = is, Land of the Kind that yields Rent, Vide Robinſon's Common Law of 
Kent, p. I, 2, 3, Sc. : | 

All he Lands in England were in Nature of Gavelkind before the Norman Conqueſt ; but 
as the Normans did not conquer Kent this Cuſtom is ſtill preſerved in ſome Places there, 
(Wood's Inſt. B. 2. c. 3.) And in divers other Parts of England, within divers Manors and 
Seigniories the like Cuſtom is in Force. Co. Lit. 140. a. (Lit. F. 265.) And alſo ſuch 
Cuſtom is in North Wales, Sc. (Lit. 265.) And agreeing with Lit. in this Point ſee 
Stat. Walliæ, An. 12 E. 1. Aliter uſitatum eſt in Wallia, quam in Anglia, quoad ſucceſſionem 
hereditatis, eo quod hereditas partibilis eſt inter heredes maſculos, d tempore cujus non extitit 
memoria partibilis extitit; Dominus Rex non vult quod conſuetudo illa abrogetur, ſed quod here- 
ditates remancant partibiles inter conſimiles hæredes ficut ſieri conſuevit, & fat partitio illius ficut 
fieri conſuevit, Co. Lit. 176. a, And the like Cuſtom is in Ireland; for there the Lands 
alſo were in the Nature of Gavelkind ; but where by their Brebon Law the Baſtards inherited 
with their legitimate Sons, as to the Baſtard that Cuſtom was aboliſhed, Co. Lit. 175. b. 
176. a. But this Cuſtom of Gavellind is in ſome Places taken away by Statute. 

Bozough (or Burgh) Engltſh is a Cuſtom in many Borough-Towns of England, where 
the youngeſt Son, eldeſt Daughter or youngeſt, Sc. ſhall inherit, Bac. L. Trabis 129. Wed's 
Inſt; BIS $i x 

If the King purchaſes Gavelkind Lands, and dies ſeiſed, leaving ſeveral Sons, the eldeſt 
only ſhall inherit; for the Crown, and the Lands whereof the King is ſeiſed Jure Coronæ, 
are concomitantia. Co. Lit. 15. b. T. Raym. 77. the Opinion in Pl. Com. to the contrary is 
denied by Twiſden z Sid. 138. the Cuſtom is ſuſpended. 

A ſpecial Cuſtom that Lands in Fee ſhould deſcend to the younger Son, but Lands in 
Tail to the elder, is good; per Cur. March 54, 55. So that it ſhall deſcend to the young- 
eſt Son, if not of the half Blood, and if he be, then to the eldeſt. Co. Lit. 140. 5. 

If the Cuſtom of a Copyhold be, That the eldeſt Daughter ſhall have the Land, the eldeſt 
Aunt ſhall not have it by the Cuſtom, for ſhe is not within the Cuſtom, Per Cur. Paſch. 
8 Fac, C. B. Ratcliffe and Chapman, Godb. 166. 4 Leon. 242. 2 Danv. Abr. 548. 

The youngeſt Brother ſhall not have Borough-Engliſh Land, for he is not within the Cu- 
ſtom, Paſch. 8 Fac. C. B. 2 Danv. Abr. 548. and Godb. 166. Same Caſe ; & per Cur. if the 
Ciſtom be that the youngeſt Son ſhall inherit, the youngeſt Brother ſhall not inherit by the 
Cuſtom ; and ſo adjudged in Denton's Caſe. 4 Leon. 242. 

Yet by ſome Cuſtoms the youngeſt Brother ſhall inherit, but Conſuetudo loci eſt obſervanda. 
Co. Lit, 100. b, ... * 3 5 | 

And ſo the general Cuſtom of Gaveltind Lands extends to Sons only; but by ſpecial Cu- 
ſtom, when one Brother dies without Iſſue, all his Brothers may inherit. Co. Lit. 140. a. b. 

If a Cuſtom be, that if a Man dies without Heir Male, that his eldeſt Daughter ſhall have 
the Land, and if he has no Daughter, that the eldeſt Siſter ſhall have the Land, and if he 


has not a Siſter, the eldeſt Couſin ; but if he has an Heir Male, that he ſhall have it before 


any of them; and the Tenant of the Land hath ſeveral Daughters, but no Heir Male, and 
the eldeſt Daughter dies in the Life of the Tenant of the Land, having Iſſue a Daughter; 
this Grandchild is within the Cuſtom, and ſhall have the Land by Deſcent upon the Death 
of the Grandfather. Per Cur. Mich. 10 Fac. between Godfrey and Bullock. 2 Danv. Abr. 549. 

If Borough-Engliſh Lands be let to a Man and his Heirs during the Life of 7. S. and the 
Leſſee dies, the youngeſt Son ſhall enjoy it; Co. Lit. 110. b. for the Heir taking it as a 
deſcendable Freehold, the Cuſtom that runs with the Land guides the Deſcent to the younger 
Son. Adjudged in Baxter and Dowdſwell, upon a ſpecial Verdict; though it was objected, 
the Heir took only by ſpecial Limitation to prevent an Occupancy. 2 Lev. 138. 

If the Rent is granted out of Gavelkind Lands, it is of the Nature thereof, and ſhall de- 
ſcend to all equally. Adjudged Trin. 24 Car. Randall and Writtle, 2 Lev. 87. becauſe the 


Rent 
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Rent is Part of the Profits of the Land, and iſſues out thereof. Mod. 96. But adjudged 
con. in Randal and Roberts, Ney 15. A Truſt ſhall deſcend accordingly. 2 Roll. Abr. 780. 
J. 6. | | | | 
N If A. be ſeiſed of Copyhold Lands in Fee of the Nature of Borough-Engliſh Land, and 
ſurrenders it into the Hands of the Lord, ea Intentione that he ſhould re- grant it to him 
and his Wife, and to the Heirs of himſelf, and the Lord re-grants it accordingly, and there 
is a Cuſtom, that if any Perſon be ſeiſed in Fee of any ſuch cuſtomary Land, and dies ſo 
ſeiſed, that the Land ſhall deſcend after his Death Filio juniori hujuſmodi Tenentis cuſtomar 


fic obeuntis ſeiſiti ſecundum naturam of Borougb-Engliſb Land; and after A. having Iflue three 


Sons, dies ſo ſeiſed, and after ten Vears after his Death, the youngeſt Son dies in the Life of 
his Wife without Iſſue, it ſeems the eldeſt Son ſhall have this Land as Heir to the youngeſt, 
and not the middle Son; for the Cuſtom cannot extend to a collateral Deſcent, ſcilicet, to 
direct the Deſcent between two Brothers; for this is out of the Cuſtom, and the Cuſtom was 
once ſatisfied by the Deſcent to the youngeſt, and the Cuſtom fixed the Land in the young- 
eſt, and there is an End of the Cuſtom; and when the Cuſtom fails, the Common Law ſhall 
guide the Deſcent ; and by this ſpecial Cuſtom, this Son, which was the youngelt at the 
Time of the Death of his Father, ought to have the Land, and not any other who ſhould 
come to be the younger after. Trin. 11 Car. B. R. between Reeve and Maſſter, it was argued by 
the Court, and Brampſton and Barkley inclined, that the middle Son ſhould have the Land; 


and Jones and Croke econtra : But they all agreed, if this had not been cuſtomary Land, that 


Stat. De Do- 
nis Conditio- 
nalibus. 


the eldeſt would have it as Heir to the Father, inaſmuch as this was a Reverſion expectant upon 
an Eſtate for Life, and no actual Seiſin in the youngeſt : And they differed only in this, whe- 
ther the Cuſtom ſhould guide in the Deſcent in the ſame Manner as in the Courſe of a De- 
ſcent at Common Law. And Croke and Jones held, that upon this ſpecial Cuſtom, if the 
Copyholder died ſeiſed, having a Son, and his Wife enſeint of another Son, who is born 
after, that he ſhould not have the Land; but Brampſion and Barkley econtra. Intratur Hil. 
9 Car. Rot. 583. 2 Danv. Abr. 549. Cro. Car. 411. V. Jon. 361, &c, 

If the Cuſtom be, that the youngeſt Son ſhall inherit, and a Man has Iflue two Sons, and 
the eldeſt has Iſſue two Sons, and dies, and after the Lands deſcend to the youngeſt Son, 
who dies without Iflue, the eldeſt Son of the eldeſt Brother ſhall have the Land, becauſe the 
Cuſtom holds not in the tranſverſal Line, but only in the lineal Deſcent. M. 24 & 25 El. 
at Hertford Term, reſolved per Curiam. Cited, M. 10 Jac. 2 Danv, Abr. 550. 

If there be a Cuſtom within the Manor of 7. That if the Father dies, leaving no Son, but 
two or more Daughters, that the eldeſt Daughter ſhall have his Land for her Life only, and 
after her Death it ſhall deſcend to the next Heir Male that can derive by Males ; and for 
want of ſuch, that it ſhall eſcheat to the Lord ; and there is another Cuſtom, that if the 
Tenant dies, and leaves a Wife, that ſhe ſhall have it for Life; and a Copyholder of the Ma-. 
nor dies, leaving a Wife and two Daughters, and no Son, and his Wife enters, and the eldeſt 
Daughter dies, and after the Wife dies, the ſecond Daughter ſhall have the Land for Life 
within the Cuſtom ; for though ſhe was not the eldeſt at the Death of her Father, yet ſhe was 
ſo at the Death of her Mother, whoſe Eſtate was a Continuance of the Father's Eſtate, as in 
caſe of Free Bench adjudged; and that the Cuſtom was good. Trin. 15 Car. 2. Newton 
and Shaftoe, Lev. 172. & vide Keb. 925. 2 Keb. 111, Sc. 2 Sid. 167, 268. Lev. 293. 
Co. Lit. 140. b. 


(D) By Statute. 


T SE Deſcents are of Eſtates in Tail, by Force of the Stat. of Weſtm. 2. De Donis 
Conditionalibus made in the thirteenth Year of the Reign of King Edward the Firſt. 
In the Preamble of the firſt Chapter of the ſaid Stat. it is obſerved, as follows, Con- 
« cerning Lands given upon Condition,“ that “where any gives his Land to a Man and his 
«© Wife, and the Heirs begotten of the Body of the ſame Man and his Wife, with ſuch Con- 
c dition expreſſed, that if the ſame Man and his Wife die without Heirs of their Bodies be- 
e tween them begotten, the Land ſo given ſhould revert to the Giver or his Heirs. In caſe alſo 
* where one gives Lands in free Marriage, which Gift has a Condition annexed, tho? it be not 
« expreſſed in the Deed of Gift; which is this, that if the Huſband and Wife die without 
« Heirs of their Bodies begotten, the Land ſo given ſhall revert to the Giver or his Heirs. 
e Incaſe alſo where one gives Land to another, and the Heirs of his Body iſſuing, it ſeems 
© very hard, and yet ſeems to the Givers and their Heirs, that their Will being expreſſed in 
te the Gift, was heretofore nor yet is obſerved. In all the Caſes aforeſaid, after Iſſue begot- 
ten and born between them (to whom the Lands were given under ſuch Condition) here- 
e tofore ſuch Feoffees had Power to alien the Land ſo given, and to diſinherit their Iſſue of 
the Land, contrary to the Minds of the Givers, and contrary to the Form expreſſed jo the 
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« Gift. And further, when the Iſſue of ſuch Feoffee is faillng, the Land fo gloen ought to 


ti return to the Giver or his Heir, by Form of the Gift expreſſed in the Deed; though the Iſſue 
& (if any were) had died, yet by the, Deed and Feoffment of them; to whom the Land was 
« ſo given upon Condition, the Donors have heretofore been barred of their Reverſion; which 
«. was directly repugnant: to the Form of the Gift.“ 

And by the ſame Chapter thus enated, 

« Wherefore our Lord the King perceiving how neteſfary and expedient it ſhould be to 
s provide Remedy in the aforeſaid Caſes, has ordained, that the Will of the Giver accord- 
ing to the Form in the Deed of Gift, manifeſtly expreſſed, ſhall be from henceforth ob- 
« ſeryed. So that they to whom the Land was given under ſuch Condition ſhall have no 


« Power to alien the Land ſo given, but that jt ſhall-remain unto the Iſſue of them to whom 


« it was given after their Death, or ſhall revert to the Giver or his Heits, if Iſſue fail; (whereas 
« there is no Iſſue at all) or if any Iſſue be, and fail by Death, or Heir of the Body of ſuch Iſſue 
« failing ; Neither ſhall the ſecond Huſband of any ſuch Woman from hencefoxth have 
« any Thing in the Land ſo given upon Condition after the Death of his Wife, by the Law 
« of England, nor the, Iſſue of the ſecond Huſband and Wife ſhall ſucceed in the Inheritance 
« but immediately after the Death, of the Huſband and Wife to whom the Land was ſo 
« given, it ſhall come to their Iſſue, ox return to the Giver or his Heir, as before is ſaid.” 
* And if a Fine be levied hereafter upon ſuch Lands, it ſhall be void in Law: Neither 
« ſhall the Heirs, or ſuch as the Reverſion belongs unto, though they be of full Age within 
England, and out of Priſon, need to make their Claim.” | 


_ Littleton (5. 13.) ſays, that before. this Statute all Ioheritances were Fee-fimple ,. for all the The Natuts 


Gifts which are pecified in the Statute were Fee-fimple conditional at the Common Law. oo e the Stk. 


And Coke (on Lit. p. 19. 4.) ſays, that Fee-ſimple here is taken in a large Senſe, including 
as well conditional or qualified as abſolute, to diſtinguiſh them from Eſtates-Tail ſince the 
ſaid Statute. WI» ef NNN cre 5 

Before which, if Land had been given to a Man, arid to the Heirs Male of his Body, the 
having of an Iſſue Female had been no Performance of the Condition. Co. Lit. 19. a. 

But if he had Iſſue Male and died, and the Iſſue Male had inherited, yet he had not a 


Fee-ſimple abſolute, for if he had died without Iſſue Male, the Donor ſhould have entred 


as in his Reverter. Co. Lit. 19. a. 


By having Iſſue, the Condition was performed for three Purpoſes, (i.) To alien. (2.) To 


forfeit, (3.) To NR with Rent, Common, or the like. Co. Lit. 19. a. a 

But the Courſe of Deſcent was not altered by having Iſſue, for if the Donee had Iſſue and 
died, and the Land had deſcended to his Iſſue, yet if that Iſſue had died (without any Aliena- 
mation made) without Iſſur, his collateral Heir ſhould not have inherited, becauſe he was 
not within the Form of the Gift, viz. Heir of the Body of the Donee. Co. Lit. 19, a. 

Lands were given before the Statute in Frank-marriage, and the Donees had Iſſue and 
died; and after the Iſſue died without Iſſue; it was adjudged that his collateral Iſſue ſhall 
not inherit, but tile Donor ſhall re-enter. So Note, That the Heir in Tail had no Fee-ſimple 
abſolute, at the Common Law, though there were divers Deſcents. Co. Lit. 19. 4. N. 
If Lands had been given to a Man, and to his Heirs Male of his Body, and he had 


[Tue two Sons, and the eldeſt. had Iſſue a Daughter, the Daughter was not inheritable to 


the Fee- ſimple, but the younger Son per formam Doni. And ſo if Land had been given at 
the Common Law to a Man, and the Heirs Female of his Body, and he had Iſſue a Son and 
a Daughter, and died, the Daughter ſhould have inherited this Fee · ſimple at the Common 
Law; for the ſaid Statute creates no Eſtate- tail, but of ſuch an Eſtate as was Fee · ſimple at 
the Common Law, and is deſcendible in ſuch Form as it was at the Common Law. If the 
Donee in Tail had Iſſue before the Statute, and the Iſſue had died without Iſſue, the Aliena- 
tion of the Donee at the Common Law, having no Iſſue at the Time, had not barred the 
Donor. Co. Lit. 19. Kr eee n $3113 „ on | 

If Donee in Tail at the Common Law had aliened before any Iſſue had, and after had Iſſue, 
this Alienation had barred the Iſſue; becauſe, he claimed a Fee · ſimple; yet if that Iſſue died 


without Iſſue, the Donor might re: enter, for that he aliened before any Iſſue, at which Time 


he had no Power to alien to bar the Poſſibility of the Donor. But if Feme Tenant in Tail 
had taken Huſband, and had Iſſue; and the Huſband and Wife had aliened in Fee by Deed 
before the Statute, yet the Iſſue might have had a Formeden in Deſcender, for the Alienation 
was not lawful; but otherwiſe it is, if; it had been by Fine. And theſe Things, though 
they ſeem ancient, are neceffary to be knows, as well for the Knowledge of the Common 
Law, as for, Annuities, and ſuch like Inheritances as cannot be intailed: within the ſaid Sta- 
tute, and therefore remain at the Common, Law. Co, Lt. 19:8.) 1 ro x 
If the King before the ſaid Statute had made a Gift to a Man, and to the Heirs. of his 
Body begotten, the Donee, poſt prolem ſuſcitatgm, might have aliened as well as in the Caſe 
of a common Perſon. Co. Lit. 19. 424. | 


I But 


Lands be- 
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| But if the Done bad. no Kite, mic before the Starch had aliened wich | Wires, 250 
died, and the Warranty had deſcended. upon the King, this ſhould not Have bound the Ki 
of his Ręverſion without: Aſſets j but otherwiſe it was in the Cafe of à common Petſbn. 

the other Side, if Lands bad been gi een to the King, and and to the Heirs of his Body, he could 
not before Iſſue have aliened in Fee, but-oply to have baired his Iſfue às a common Perſon 
might have done, but not have barred the Reverſion ; for that ſhould have been wrong in the 
Caſe of a Subject, and the King's Prerogative cannot alter his Caſe, nor make it greater than 


the Donor gave unto him: And it 4 a Maxim in oy That the” Ring ca can 9 no . 
Go, Tit ne Nn e „enge te l 
Cauſe of ma- The Cauſe of making the ſaid y< BE was to prese whe Inheritance in the Blood 
woo, bore them to whom the Gift was made, notwithſtanding Attainders of Treaſon or bee 
Lit. 19, 4. 392. b1 But ſce,| Of Arqaefts By Means of Forfeitires, f. 7. of this Chapter, 
And this AQ; in Hiſtory is called tilitium municipale ; becauſe thereby the Families of 
22 Noblemen and Gentlemen were deinen and preſerved to their Foſterities. Co. 
t. 393. 5 
Inconveni But again Coke nen (Co. Lit, 19 3 ) "ou wie all Bügel wide! Veg) PROS thep 
ences of it. were Purchaſers ſure of their Purchaſes, D Fai of their Leafes, Creditors of their 
the King and Lords had their Efcheats, Forfeitures, Wardſhips and other Profits of hi 
Seigniories: And for theſe and other like Caſes, by the Wiſdom of the Common Law, all 
Eſtates of Inheritance were Fee-ſimple; and what Contentions and Miſchiefs have 8 bb 
the Quiet of the Law by theſe fettered Inheritances, daily Experience teaches us. 
But ſome of theſe Inconveniences fince the Stat: De Don have been remedied. ' 
Leaſes by Tenants in Fee, by Stat. 32 N. 8. e. 25. fee concerning Leaſes poſt: 109 pl 
to the King's Debrs, Sc. by Stat. 33 H. g. e. 39. and 13 El. c. 4. See more hereafter con- 
cerning Fines and Recoveries. 
But notwithſtanding the many Miſchiefs as . of intailed Eſtates, and the 
Statutes before mentioned, and Fines and Recoveries to dock Intails; there, are. Methods 
found out to limit Eſtates by Settlements; that no Law nor op can Teach or alter 1 
except a particular Act of Parliament is made fbr that Wood's Toft. B. 3. c 
What Aliena-  Texements,' is the only Word which the ſaid Statute of 27 2. tha created bites 
tions are re. tail, uſes; and it includes not only all corporate Inheritances, but alſo all Iäheritances! 
mer by the out of any. of thoſe Inheritances, or concerning or annexed to, or exercifeable within — 
e though they lie not in Tenure; therefore all theſe may be Intailed, as Rents, 9 85 
Commons, or other Profits whatſvever- granted et of Land; or Uſes, Offices, Dipnities 
which concern Lands or certain Places, may be mute within the wy Staruxe, becauſe all 
Reales. theſe ſavour of the Nealty. Cu. Dit. 19.5. 26: U. * * 8 
But Examples will illuſtrate and makè this Learning. cheat. n 
The Writ of Aſſiſe was De libero tenemento, and made his Plaint of the Office of the Won 
Part of the Serjeant of the Common Place, and the Writ adjudged good. And ſeeing that 
a Man has a F rexhiold, Libenum yo gener Agee in it, by conſequence it may be intailed. Co. 
Lit. 20. &, _. 
The Office of whe Keeping of the Church of | our Lady of Lincoln was intalledl. and a K 
medon there brought upon that Gift of the Ofßee by the Iſſue in Fail. Co. * 20. ar" 
The Office of the Marſhal of England: intailed. 05 Zit. 20. 2. 
The Office. of one of the Chamber lains of e Ce. Li.. 20. 4 
The Office of a Foſterſhip intaited; Co. . 20 6 
Charters iotajled. Co. LI. 20 ii. 
An Uſe intailed. Co. Lit. 20.0, i 990; bete, dl ho 2205 
A Nomination to a Benefice intailed. „% A 20 go e ol uti ka 
Alſo a Name or Dignity may be. intailed within the Statute; as Dukes, Fact Fare, 
Viſcounts and Barons, becauſe . are named of ſome County, Manor, Fown or Place, Co, 
Lit. 20. a. 
If Lands be given in Tail, Condition | chat the Tenant in Tail, nor his Heirs, ſhall 
not alien in, Fee, nor in Tail, nor-for Term 6 another s Life, but's 15 for their oton Lives, 
&cc. ſuch Condition is good. And the Reaſon is, for that When he makes. fuch Alienation 
and Diſcontinuance of the Intail;/he-does” 1. to the Intent of the Donor, for which. the 
Stat. of Mum. 2. c. 1. was made.” Hit. F. 362. +1 
And therefore; if a Gift in Tail be 5 upon Condition, that che Donee, &c, ſhall not 
alien, this Condition is good to ſome! Ihtents, 250 void to ſomę: For as go all thoſe Aliend- 
tions Which amount to any Diſcontinuance of the Eſtate- tail, (as tir. here ſpeaks) or is againſt 
the Stat. of Meſim. 2. the Oondition is good without | Queſtion, But as to a Common Rec9- 
very the Condition is void, becauſethis is no Mae eye bot a Har, and this Common 
Recovery is. not reſtrained by the! ſaid Statute 5 and * ſuch a Condition i is Kernen 


— m— = ho 


es Le. — 1122 — 5 — 
* * n 4 * 


t. 


Ch. 2. F. 2. 


If a Man before the ſaid Statute had made a Gift to a Man and the Heirs of his Body, upon 
Condition, that after Iſſue he ſhould not have Power to ſell, that Condition would have been 
repugnant and void. Pari ratione, after the Statute a Man makes a Gift in Tail; the Law 
zacite gives him Power to fuffer a Common Recovery z therefore to add a Condition that he 
ſhall have no Power to ſuffer a Common Recovery, is repugnant and void, Co. Lit. 224. 2. 
If a Man makes a Feoffment to a Baron and Feme in Fee, upon Condition that they ſhall 
not alien; to ſome Intent this is good, and to fome Intent it is vord : For to reftrain an Aliena- 
tion by Feoffment, or Alienation by Deed, it is good, becauſe ſuch an Alenation is tortious 
and voidable: But to reſtrain their Alienation by Fine is repugnant and void, becauſe it is 
lawful and unavoidable. Co. Lit. 224. a. | n | 
It is ſaid, that if a Man infeoff an Infant in Fee, upon Condition that he ſhall not alien, 
this is good to reſtrain Alienations-during his Minority, but not after his full Age. Co. Lis. 


224. 4. | | | , == | 

It is likewiſe ſaid, that a Man by Licence may give Land to a Biſhop and his Succeſ- 
ſors, or to an Abbot and his Succeflors ; and add a Condition to it, that they ſhall not 
alien without the Conſent of their Chapter or Convent, becauſe it was intended a Mortmain, 
that is, that it ſhould ſor ever continue in that See or Houſe, for that they had it en auter droit, 
for religious and good Uſes. Co. Fit. 224. a. Bip; : 

Littkton in the before-mentioned Section (362) ſays, (inter alia) that if Lands be given in 
Tail, upon Condition, that neither the Tenant in Tail, nor his Heirs; ſhall alien for Tetm of 
another's Life, but only for their own Lives, c. ſuch Condition is good. wy 

Upon which Coke remarks, (p. 223. b.) That yet if a Man makes a Gift in Tall upon Con- 
dition that he ſhalt not make a Leaf: for his own Life, although the Eftate be lawful, yet 
the Condition is good, becauſe the Reverſion is in the Donor, 

As if a Man makes a Leaſe for Life or Years, upon Condition that they ſhall not grant 
over their Eſtate, or let the Land to others, this is good; and yet the Grant or Leaſe ſhould 
be lawful. © Co. Lit. 223. 6. 
If a Man makes a Gift in Tail, upon Condition that he fhall not make a Leafe for three 
Lives or twenty-one Years, according to the Statute of 32 H. 8. the Condition is good, fot 
the Statute gives him Power to make ſuch Leaſes which may be teſtrained by Condition, 
and by his own. Agreement; for this Power is not incident to the Eſtate, but given to him 
collaterally by the Act, according to that Rule of Law, Quilibet poteſt renunciare juri pro ſe 
introducto. Co. Lit. 223. b. 5 & | | 

As to what Remedy the Iſſue in Tail has, if the Tenant in Tail aliens, vid. Co. Lit. 
327% „ : | | | „ 


But if the Grant of the Inheritance be merely Perſonal, or to be exerciſed with Chattels, perſonalilet. 


it cannot be intailed. Mauad' s Inſt. B. 4. c. 1. | | 

So a Grant of an Annuity to a Man, and the Heirs of his Body, is void as to the Limi- 
tation only. Hood's Inft. B. 2. c. 1. 

And fo is a Leaſe for Years to a, Man, and the Heirs of his Body. Wood's ft. B. 2. 
c. 1. cites 10 Rep. 87. 4 Inft. 87. 1 . | 5 

For the Chattel cannot be turned into an Inheritance; yet it is commonly affigned in 
Truſt, that the Truſtees ſhould permit the Iſſue in Tail, Ge. and to receive the Profits, 
which is an Intail in Effect. Wood's Inft. B. 2. c. 1. — But if a Leafe for Years comes 
then to be limited in Tail, the Law allows not a preſens Remainder to be limited thereon: 
Ic will allow a future Eſtate atiſing upon a Contingeney, and to wear out in a ſhort Time. 
Duke of Norfolk's Caſe, 3 Chan. C p. WW 7 | | | 


Copybolds cannot be intailed by the Statutez yet Cuſtom co-operating with the Statute, will Copyholds, 


make an Eſtate. tail, if not Cuſtom only; for Con have' been before the Sta- 
tute. Wood's Inft. B. 2. c. 1. cites Tf. 60 4. . Cole ompi. Cop. $ 47448; 33. 3 Rep. 8: 

contra, Croi Car. 42. 2 Saund 422. 3 Lev. 327. 9 25 
It is not ſufficient Proof of fuck Cuſtom; that Lands have been granted to many and 
the Heirs of their Bodies; for that may be a Fee condidonal, as it was at Common 8 * 
| * 


Deſcent. Part I. 
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But if a Remainder has been limited and enjoyed, or if the Iſſues in Tail have avoided the 
Alienation of the Anceſtor, c. ſuch are good Proofs of an Eſtate- tail. Wood's Inft. B. 2. 
C. 1. P. 122. | N | : | : i 

As Copyholds by Cuſtom may be intailed, they may by like Cuſtom be cut off by Sur. 
render. Mood ' Inſt. B. 2. c. 1. p. 122. ; | 7 


(E) By the Jus Coronæ. 


TY TNDERSTAND, that concerning Deſcents there is a Law, Patcel of the Laws of 
; England, called Jus Coronæ, which differs in many Things from the general Law con- 
cerning the Subject: As for Example, The King in any Suit for any Thing that pertains to 
the Crown ſhall not ſhew in certain his Coſinage as a Subject ſhall do, or as he himſelf ſhall 
do for Things touching his Duchy. Co. Lit. 15. 5, | Wag (1 

And in the Caſe of the King, if he has Iſſue a Son and a Daughter by one Venter, and 
a Son by another Venter, and purchaſes Lands, and dies; and the Eldeſt Son enters and 
dies without Iſſue, the Daughter ſhall not inherit theſe Lands, nor any other Fee-ſimple 
Lands of the Crown, but the Younger Brother ſhall have them. Co. Lit. 13. 5. 

Note, That neither poſſeſſio fratris does hold of Lands of the Poſſeſſions of the Crown, 
nor half Blood is no Impediment to the Deſcent of the Lands of the Crown, as it fell out 
in Experience after the Deceaſe of King Edward the Sixth to Queen Mam, and from Queen 
Mary to Queen Elizabeth, both which were of the half Blood, and yet inherited not only 
the Lands which King Edward or Queen Mary purchaſed, but the ancient Lands, Parcel 
of the Crown alſo. Co. Lit. 15.6. Lee Solas „ CM AID ES, 

If a Man who is King by Deſcent of the Part of his Mother, purchaſes Lands to him 
and his Heirs, and dies without Iſſue, this Land ſhall deſcend to the Heir of the Part of 
the Mother; but in the Cafe of a Subject, the Heir of the Part of the Father ſhall have 
them, Co, Lt. 13. . Ez. es fond {pong 120% he Mitt tos IB 

So King Henry the Eighth purchaſed Lands to him and his Heirs, and died, having 
Iſſue two Daughters, the Lady Mary and the Lady Elizabeth; after the Deceaſe of King 
Edward, the Eldeſt Daughter Queen Mary did inherit only, all his Lands in Fee- ſimple; 
for the Eldeſt Daughter or Siſter of a King ſhall inherit all his Fee-ſimple Lands. Co. 
Lit. 15. b. | | 

So 7 is if the King purchaſes Lands of the Cuſtom of. Gavelkind, and dies, having Iſſue 
divers Sons, the Eldeſt Son only ſhall inherit thoſe Lands. Co. Lit. 18. 6. 

And the Reaſon of all theſe Caſes is, for that the Quality of the Perſon does in theſe and 
many other like Caſes alter the Deſcent, ſo as all the Lands and Poſſeſſions whereof the King 
is ſeiſed in Jure Corone, ſhall ſecundum jus Coronæ attend upon and follow the Crown; and 
therefore to whomſoever the Crown deſcends, . thoſe Lands and Poſſeſſions deſcend alſo ; for 


the Crown and the Lands whereof the King is ſeiſed in jure Corone, are concomitantia, 


Co. Lit. 15. b. | 

If the he Heir of the Crown be attainted of Treaſon, yet ſhall the Crown deſcend to 
him, and eo inſtante (without any other Reverſal) the Attainder is utterly avoided, as it fell 
out in the Caſe of Henry the Seventh. Co. Lit. 16. a. 3 $$ 

And if the King purchaſes Lands to him and his Heirs, he is ſeiſed thereof in Jure Coro- 
#2; d fortiori, when he purchaſes Land to him, his Heirs and Succeſſors. Co. Lit. 16. 4. 


C) By what Seiſin Deſcents to the half Blood ſhall be defeated. 


N Eſtate· tail may deſcend to the half Blood, notwithſtanding an actual Seifin in the 
half Blood before, for there he comes in by the Statute De Donis, and ſo as Heir to 
the Donee. 37 Af. 15. adjudged. 32 E. 3. Diſcent 8. adjudged. | 19 E. 2. Quare Im- 
pedit 177. 2 Danv. Abr. 560. 8 | ff, 11 
But an Eſtate in Fee ſhall not deſcend from him that is actually ſeiſed in Demeſne of 
the Eſtate to his Brother, Siſter, or Couſin of the half Blood. 37 Aff. 15. admitted. 40 
6. adjudged. 2 Danv. Abr. 560. | 2 . 8 0 it 
If J. hath Iflue two Sons by. ſeveral Venters, and dies ſeiſed of Socage Land, and the 
Lord ſeiſes the Land to know who ſhall be his Tenant, and for the Safety of his Rent, 
and leaſes it for ſeven Years for the Suſtenance of the Daughters of J. ſaving his Rent; 
this ſhall not make ſuch a Seiſin in the Eldeſt, but that after his Death the ſecond Son ſhall 


have the Land. 34 Af. 10. adjudged. 2 Danv. Abr. 558, 559 


So if the Eldeſt Son, being an Infant, releaſes to the Abator after the Death of his Father, 
this does not make ſuch a Seiſin in him, but that it ſhall deſcend to the Youngeſt Son. 34 


io. adjudged. 2 Danv. Ar. 559. : b 
ut 
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But if the Eldeſt Son, being an Infant, enters upon the Abator, and makes a Feoffment, 
this ſhall bar 125 oungeſt of the half Blood ; for the Entry made a Seiſin in him. 34 Ap. 
10. 2 Danv. Abr. 559. 

If a Man leaſes for Life, rendring Rent, and dies; having Iſſue two Sons by ſeveral Vent- 


ers, and the Eldeſt Son dies before the Rent-Day, the ſecond Son ſhall have it as Heir to 


his Father, becauſe the Eldeſt had not the actual Poſſeſſion. 35 46. 2 2. | 2 Danv Abr. 559. 
But otherways it would have been if the Rent-Day had incurred in the Life of the Eld 
and if he had received the Rent z for this would have made an actual Seiſin | in him. 35 A. 
2. 2 Danv. Ar. 359. 


If che Father makes a Leaſe for Years, and the Leſſee enters and dies, the Eldeſt Son dies 


during the Term before Entry or Receipt of Rent, the Younger Son of the half Blood ſhall 


not inherit, but the Siſter of the whole Blood, becauſe the Poſſeſſion of the Leſſee for Years, 
is the Poſſeſſion of the Eldeſt Son, ſo as he is actually ſeiſed of the pr . e and conſe- 


quently the Siſter of the whole Blood is to be Heir. Co. Lit. 18. 4. 

If there be a Gift to the Baron and Feme in ſpecial Tail, the Remainder to the right 
Heirs of the Baron, and they have Iſſue, and the Feme dies, and the Baron takes another 
Feme, and hath Iſſue and dies, and the Eldeſt Son enters, and dies without Iſſue; the 
ſecond Son of the half Blood ſhall have the Remainder, becauſe the Eldeſt was not ſeiſed 
thereof in his Demeſne. 35 . 14. adjudged; but there the Reaſon is given becauſe the 
Remainder did not commeènce till after the Gift. 24 Ed. 3. 30. 5. 31. 2 Danu. Abr. 559. 

If Land be given to J. for Life, the Remainder to R. his Son in Tail, the Remainder to 
the right Heirs of J. and J. dies, and R. enters as Tenant in Tail, and dies without Iſſue, 
7. the Son and Heir of 7. of the halt Blood to R. ſhall have the Land by Deſcent, and not 
the Heirs of R. p was never 23 of the Fee in "Denvelhes" 39 5 3 Deſcents. 
2 Danv. Abr. 559. 2009 STA; i 2: 

So if a Gift be 4 cher | in Tail, che 8 to his own right Heirs, and after the 
Donee dies, having Iſſus a Son by one Venter, and à Son by another, and the Eldeſt Son 
enters, and dies without Iſſue, his Brother of the half Blood ſhall have the Land by Force 
of the Remainder as Heir to his 7 1 becauſe his Brother was not ſeiſed of this Eſtate 
in Demeſne. a Danv. Abr. 559. 

So if the Eldeſt Son be ſeiſed in Tail, with a Reminder or Reverſion by Deſcent to him 
from his Father in Fee, and dies without Iſſue, his Brother of the half Blood ſhall have this 
Remainder or Reverſion by Defcent, becauſe his Brother was never ſeiſed thereof in De- 
meſne. 32 K. 72 Deſcent 9. adjudged. ' gj E. 3. Deſcent 14. adjudged. 2 Danv. Abr. 559. 

If a Man ſeiſed of an Ad vowſon in Groſs hath Iſſue a Son and a Daughter by one Venter, 
and a Son by another, and dies, and the Eldeſt Son dies before any Preſentation, the 


Youngeſt Brother ſhall have the Advowſon, becauſe the Elder hever had any Seiſin thereof, 


3 H. 7. 3. 2 Da Abr. 55g. O, Lit. i g. b. S. P). 

But if the Eldeſt had — and died without Iſſue, the Younger Brother ſhould not. 
have had the Advowſon, T ns this Preſentation put the _— in him. F. N. B. 36. 
econtra 19 E 2. Quare Impedit 177. adjudged. 2 Danv. Abr. 5 

If two Daughters by ſeveral Venters made Partition of an Aas e in Groſs, to preſent 
by Turns, and after one dies without Iſſue, before any Preſentation, the other ſhall have the 
Advowſon, becauſe there was no Seiſin therebf. F. NiB. 24. E. 2 Danv. Abr. 560. 

But other wiſe it would have been if ſhe' that had died Joh preſented after the Partition. 
F. N. B. 34 E. 2. 2 Danu. Abr. 360. ral 2% 0 
If Lands deſcend to two Coparceners, — ns 5 Partition, being of the half Blood, 

and after one dies without Iſſue, the other ſhall'not have it, becauſe: ſhe ought to have it as 
"uo to her, and not as Heir to the Anceſtor. | Contra 19 E. 2. Ruare Impedis 177. 2 Danv, 
Abr. 560. 

If aber the Entry of the Eldeſt Son, theWife:of the Father is endowed of a third Part, 
and then the Eldeſt dies, the Vounger of the half Blood ſhall have the Reverſion of the third 
Part; becauſe che actual Seiſin which pony Elder Brother got, was by the Khdowment de- 


featedl. Co. Lit. 15. 4. As Ti 1%) 74 obs 7 „ 
Otherwiſe if tlie Bideſt Son, had. * 1. Leaſe for Life, and the Leſſee had endowed the 
Wife of the Fatkferi Cor Liti i . s S113 e ine eee 
If the Eldeſt Son has a Reverſion ex J opon'a Freehold, and-he "Grants ic for way 
it ſhall . Co, Li 191. b. ee FP 
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(a) This muſt 
be intended 
without Iflue. 
Dyer 48. 

pl. 16. 

Hob. 334. 
Cro. Car. 435+ 
W. Jon. 34- 
Vide 1 Sid. 
200. and 

1 Vent. 415, 
416, &c. 
Hale's Argu- 
ment. 


a) Nor as 
eir of his 

Father's 

Brother. 


8 274. pl. 


— — * 


() What ſhall be an Impedi ment of a Deſcent. 

F a Man hath Iſſue two Sons, and the Elder is attainted of Felony, and dies (@) i in the 

Life of the Father, and after the Father dies ſeiſed of Lands, this ſhall deſcend to the 
ſecond Son, or to the Daughters of the Father, if he hath no Son, for the Attainder of the 
Elder Son did not corrupt the Blood between the Younger Son and the Father. Co. Lit. 8. 
dubitatur. 27 E. 3. 77.6. 2 Danv. Abr. 554. 

But if the Ended Son being attainted of Felony, ſurvives the Father, * ſhall be an Im- 
pediment to his Brother or next Heir to have the Land by Deſcent from the Father. 26 
Aſſ. 2. adjudged. 2 Danv. Abr. 555. And the Land ſhall eſcheat. Co. Lit. 13. 4 

1 H. 4. Rotulo — Numero 132. a Petition was preferred, that where the Eldeſt 
Son during the Life of his Father is attainted, the next Brother might notwithſtanding ſuc- 
ceed as Heir to his Father; and to which it was anſwered by the King, Let the Common Law 
run. 2 Danv. Abr. 3 

If a Man dies ſeiſed | in Fee leaving Ifſue only two Daughters, one beef was attainted 
of Felony in his Life-time, one Moiety ſhall deſcend to the one Fr vn _ the m 
Moiety ſhall eſcheat. Co. Lit. 163. 6. 


If a Man hath Iſſue an Eldeſt Son, born out of the Allegiance of the King, wer after 
hath Iſſue a Younger.Son born in the Realm, the Youngeſt Son ſhall be Heir to the Father, 


and the Eldeſt ſhall not be any Impediment to him, becauſe the. Faden never had any in- 


heritable Blood in him. Co. Lit. 8. a. 


If a Man has Iſſue a Son, and is after attainted of Treaſon or Felony} and then obtains 
his Pardon, and has Ifſue another Son, if the Elder Son die, leaving the Father, the Younger 
ſhall _— for the Pardon reſtored the Blood as to all _— dep ef aiterward, Co. Lit. 
8. a. 92424 

Bor it wh the Eldeſt Son ſurvives the Father, the Vounger nt be Heir, becauſe he hath 
an Elder Brother, which by Poſſibility might have inherited. Co. Lit. 8. a. 

If the Heir of the Crown be attainted of Treaſon, yet ſhall the Crown beads to him, 
and eo inftante, without other Reverſal, the Attainder is ny avoided, as it an out in the 
Caſe of Hen. 7. Co. Lit. 16. 4. 5 Co. 12. 2. 

But if there be Grandfather, Father and Son, and the Father-i is ; axrdineed of Treaſon or 


Felony, and after is pardoned, and dies, the Son ſhall not demand the Land as Heir of the 


Grandfather, (a) for the Bridge is broke, and as the Father himſelf was. barred, 01 Is the 
Son. Per Bromley and Portman, 2 Danv. Abr. 5 


And ſo if the Father had been an Alien, hon the Son could only inherir my Repreſu 
tationis. Sid. 195, 413. Vent. 416, 417, 418, 423. 
But if the Grandfather be Tenant in Tail, the Land! in fach Caſe will deſtend to che ts. 


for the Attainder is no Corruption of Blood as to mo Lands ini ;} 3 *. 10. 9. ny Co. 
166. 4. Per Formam Doni. 


(H) In what Caſes a Man ſhall be faid to be in by Deſeent, or by Purchaſe. 


F a Man deviſes Lands to one that is his Heir, this is void, and i it ſhall operate by De- 

ſcent ; Hob. Rep. 29. Counden's Caſe, for where there is not any Alteration of the Eſtate, 

by the Deviſe of the Eſtate which the Law gives to him, he ſhall be in by Deſcent, which 

by Intendment is more for his Advantage, as to take away an Entry, ind for a r 
and is the more antient Title. 2 Danv. Abr. 556. 

The Heir takes by Deſcent Lands deviſed: to him charged without (Alteration: of the 
Eſtate. Ld. Raym. 728. 

If a Man deviſes Lands to his Wife for Life, (/ for Tears. 2 Leon. 101. 3 Lean. 118. 
Hob. 30.) the Remainder to J. S. who is his next Heir, in Fee; this is a void Devise to J. S. 
and he ſhall be in after the Death of the Deviſor by Deſcent; for the Alteration of the Eſtate 
in Reverſion, which the Law gives him to a Remainder, which is given by\the Deviſe, is 
not any Alteration of the Eſtate in Point of Eſtate, and therefore he ſhall be ſaid to be in 
by Deſcent, which is the more antient and better Eſtate, and not by Purchaſe by way of 


Remainder. Mich. 24 Car. B. R. between Preſton and Holmes, adjudged upon u e Ver- 


dict. Intratur Trin. 23 Car. Rot. 252. 2 Danv. Abr. 556. Styl. 148, 149. 
If a Man deviſes Lands held by Knights-Service to his Wife till J. S. who is his next 


Heir, comes to the Age of twenty-four Years, and at that Age he deviſes all to the faid 


J. S. in Fee, and when he comes to the ſaid Age of twenty-four Years, that his Wife ſhall 
have the third Part for her Life, and if 7. S. dies before the Age of twenty-four Years, 


then the Land ſhall remain to the Wife during her Life, and after her W (if | 
I . 
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J S. have no Iſſue) the Remainder to his Daughter in Tail, the Remainder to the right Heirs 
of the Deviſor; the Wife dies after the Heir comes to the Age of twenty-four Years. In 
this Caſe no Intail is made by the Will, but J. S. ſhall have it by Deſcent in Fee. 2 Danv. 


If 7 be ſeiſed of a Copyhold in Fee, and ſurrenders it to the Uſe of his Will, and after 
by his Will deviſes it to B. his Couſin for his Life, and after his Deceaſe to the Heir of his 
Body begotten, for ever: In this Caſe the Word Heir being limited to the Body of B. eſt 
nomen collectivum, and all one with the Word Heirs; and the Words for ever, in Caſe of a 


Deviſe, make a Fee, and are only put to ſhew his Intention, as is uſual, when Land is 


given to another and his Heirs for ever; and therefore in this Caſe this is a Fee executed in 
B. and his Heir is in by Deſcent, and not by Purchaſe; and it is not like to Archer's Caſe, 
Co. 1. where the Deviſe is to one for Life, and after to his Heir Male and to the Heirs Male of 
ſuch Heir Male; for there the Inheritance is limited to the Heir of the Body of the Heir Male. 
Paſ. 1651. adjudged in a Writ, of Error upon a Judgment in Banco, upon a ſpecial Verdict 
between Pawſey and Laudal, and the Judgment given in Banco econtra reverſed for this Error. 
Intratur Paſ. 1650. Rot. 279. This reverſed by the Opinion of the Court, præter Juſtice 
Fermyn, who was of the contrary Opinion. 2 Danv. Abr. 557. Styl. 2493 273. 1 

Lands are deviſed to one of the Coheirs, ſhe takes the whole by the Deviſe, and no Part 
by Deſcent. | 2 Lord Raymond 829. 1 | | Tt 

If a Man leaſes to one for Life, the Remainder to the right Heirs of 7. S.; J. S. 
being dead at the Time, his right Heir hath the Remainder by Purchaſe. 27 Ed. 3. 87. 
2 Danv. Ar. 557. SR 1 

So the right Heir ſhall have the Remainder by Purchaſe, though 7. S. was living at the 
Time of the Grant. 27 B. g. 87. 2 Danv. Ar. 557. 


* 


When the Anceſtor, by any Gift or Senveyance takes an Eſtate of Freehold, and in the 


ſame Gift or Conyeyance an Eſtate. is lingted immediately to his Heirs in Fee or in Tail, 
there the Words, bis Heirs, are Words of Limitation, and not of Purchaſe, for his Heir 
ſhall be in by Deſcent. Co. Shelly, 104. 40 E. 3.9.b. 45 E. 3.19. 17 E. g. 43. b. 64. 
Contra, 7 H. 4. 23. 5. 2 Danv. Ar. 557: _ | | | 

So it will be if an Eſtate in Fee or in Tail to his right Heirs, be limited immediately. 
Co. Shelley, 104. 40 E. 3. 10. Adjudged 11 H. 4. 74. 24 E. 3. 36. 27 E. 3. 87. 6. 
2 Danv. Abr. 557. 8% 27 WE | 


But if a Leaſe is made to A. and B. wad if A. dies before B. the Remainder to the Heirs 


— 


of A. the Heirs of A. can take only by Purchaſe, for there was no Poſſibility that the Free- 


hold and Fee could be conjoined in 4. Lit. Rep. 258. ; 24] 
If a Copyholder of Inheritance ſurrenders it to the Uſe of another and his Heirs, and he 
to whom the Surrender is made dies before Admittancez and after the Lord admits his 


Heir, he ſhall be ſaid in by Purchaſe, and not by Deſcent; - for he is in by the Lord, for 


nothing was in his Father by the Surrender before Admittance. Trin. 40 El. b. Moore's 
Caſe. 2 Danv. Abr. 557. 


If A. bargalns and fells Land to B. in Fee for Money, and after dies before Inrolment of 
the Deed, and after the Deed is inrolled, his Heir ſhall be in by Deſcent; and if it be held in 


Capite, ſhall ſue Livery if he be of full Age, and ſhall be in Ward if within Age; for upon 


the Inrolment it ſettles in the Bargainee, between the Bargainor and him, 40 initio by the 
Statute of Uſes; and the Statute df Inrolments ſays, that nothing ſhall paſs except it be in- 
rolled; ſo that if it is inrolled, it veſts not by the Statute of Inrolments, but by the Statute of 
Uſes. Hop. Rep. 136. Dimmockł's Caſe. Cro. Fac. 408. Ow. 149, 150. | 

If A. being Tenant in Tail, has Iſſue two Sons, and the eldeſt having Iſſue a Daughter, 
dies, leaving his Wife priviment enſeint of a Son; and after A. covenants to ſuffer a Recovery 
to the Uſe, of himſelf for Life, the Remainder to C. and D. for twenty-four Years, the Re- 
mainder to the Heirs Male of the Body of A. and dies at five in the Morning, and the Re- 
covery paſſes the ſame Day, and an Habere facias ſeiſinam is immediately awarded, and in a 
few Days after executed, and the youngeſt Son enters, and after the Wife of the eldeſt is de- 
livered of a Son; he may enter upon the youngeſt; for the youngeſt taking what his Anceſtor 
would bave done if he had lived, he ſhall take it by Deſcent, and not by Purchaſe. Trin. 
23 Elix. Sbelh's Caſey: Col gg. 9, Sc. adjudged 98. Several Caſes put upon the fame 
Reaſon. And Moor 196. pl. a8 1. the ſame Cafe: adjudged ; for when the Heir takes that 
which his Anceſtor would have taken if living, he ſhall take it by Deſcent, and not by Pur- 
chaſe. And. 69. S. C. adjudged. A toned ooowat 2: St 


If a Nan having only. twd Daughtets his Heirs, deviſes his Lands to them and theit Heirs ; 


they take as Jointenants, and not as Coparceners for the Deviſe giveth it them in another De- 


gree than the Common Law would have given it them, and for the Benefit of the Suryivor- 


ſhip between them. Micb. 37 Eliz. 43 1. per tot. Cur. 2 Danv. Ar. 558. 3 Lev. 127, 128. 
Owen 65. | , But 
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But if the Deviſe had been to one of them, and het Heirs, ſhe ſhould have taken the whole 
by Deviſe, and nothing by Deſcent, for her Title was intire. Per Dodderidge, Palm. 5-7, 
2 Roll. Rep. 352. and Vide 2 Sid. 79. „ eee eee 

If the Deviſe be to them and their Heirs, equally to be divided between them, Share and 
Share alike, they are Tenants in Common. 2 Sid. 53, 78, 79. Et vide Godb. 362, 363. 
3 Leon. 25, 26. Gouldſ. 88. 8 Lee ee e 

And if a Man deviſes Land to his Son and Heir apparent, and a Stranger, they are Jointe- 
nants for the Benefit of the Stranger. Per Cur. Godb. 94. Owen 6. 

If a Man deviſes Lands to his eldeſt Son, and his Heirs, paying 201. a- piece to his younger 
Children, at their Ages of twenty-one Years, and upon Non-payment of the Legacies, de- 
viſes the Lands co his younger Children, and their Heirs; the eldeſt Son is in by Deſcent, and 
there is no Limitation or Condition annexed to his Eſtate. Adjudged Hill. 41 Eliz. Hamſworth 
and Pretty, Moor 644. pl. 891. The firſt Deviſe to the eldeſt Son and his Heirs in Fee 
being no more than the Law gave him, was void; but the Deviſe to 'the younger upor 
his Non- payment was good by way of future or executory Deviſe, Same Caſe Cro. El. 833, 

19, 920. i | | 
: if 6 bin deviſes Lands to his eldeſt Son and Heir, and his Heirs, upon Condition that he 
ſhall pay his Debts within a Year, and if he fails, that his Executors ſhall ſell the Lands, 
and pay his Debts, and dies; the Son hath it as a Purchaſer, being tied with a Condition. 
Adjudged Mich. 5 Car. Gilpin's Caſe, Cro. Car. 16. 

If a Man being ſeiſed of Lands on the Part of his Mother, deviſes them to his Executors 
for ſixteen Years, and after to one who is his Heir à parte materna, he ſhall take by Deſcent, 
for the Deſcent to the Heir @ parte paterna or materna is but a Conſequent dependant upon the 
Nature of the Eſtate. Trin. 35 Car. 2. between Hedger and Row, 3 Lev. 127. adjudged, 
though it was objected it was better for him to tt” by Purchaſe, for then the Heirs of the 
Part of the Father might inherit before the Heirs of the -Part of the Mother, and fo both 
Heirs would be inheritable. Arie! e n eee 18 e e 


(I) Of Deſeents which take away Entries. 


| ESCENTS. which toll Entries are in two Manners,. to wit, where the Deſcent is in 

Fee, or in Fee-Tail. Lit. F. 385. e MPS wer] + 
(a) That is of Deſcento in Fee which toll Entries are, as if a Man ſeiſed of certain Lands or (a) Tene- 
fach Tene- ments is by (6) another diſſeiſed, and the Diſſeiſor has Iſſue, and (c) dies ſeiſed of ſuch 
ments as be Eſtate; now the Lands deſcend to the Iſſue of the Diſſeiſor by Courſe of Law. And becauſe 
corporeal, and the Law caſts the Lands or Tenements upon the Iſſue by Force of the Deſcent, ſo as the Iſſue 
lie in Liver): comes to the Lands by Courſe of Law, and not by his own Act, the Entry of the Diſſeiſee is 


MERE taken away, and he is put to ſue a Writ of Entry ſur Diſſeiſin againſt the Heir of the Diſſeiſor, 
which lie in to recover the Land. Lit. F. 385: But vide the. Stat. 32 H. 8. c. 33. pft. 
Grant, for L | 
Deſcents of them do not put him who has Right, to an AQtion: And the Reaſon of this Diverſity is, for that Houſes ſerve for the 
Habitation of Men, and Lands to be manured for their Suſtenance, and therefore the Heir after a Deſcent ſhall not be moleſted or 
diſturbed in them by Entry. Co. Lit. 237. 6. (5) The like Law is of an Abatement or Intruſion, and of their Feoffees or Do- 
nees, &c. Co. Lit. 237. b. (c) A dying ſeiſed is neceſſary, Co. Lit. 237. b. £38} i | 


= 


* 
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Deſcents in Tail which take away Entries are, as if a Man be diſſeiſed, and the Diſſeiſor 
gives the ſame Land to another in Tail, and the Tenant in Tail has Iſſue, and dies of ſuch 
Eſtate ſeiſed, and the Iſſue enters, in this Caſe the Entry of the Diſſeiſee is taken away, and 
he is put to ſue againſt the Iſſue of the Tenant in Tail, a Writ of Entry fur Diſſei/in. 
Lit. F. 386. + js ige 9 eee 

4 Time, if the Diſſeiſor had been in long Poſſeſſion, the Diſſeiſee could not have 
entered upon him. Likewiſe the Deiſſee could not have entered upon the Feoffee of the 
Diſſeiſor, if he had continued a Year and a Day in quiet Poſſeſſion. But the Law is changed 
in both theſe Caſes, only the dying ſeiſed being an Act in Law, does hold at this Day; and 
this ſeems to be very ancient, for this was the Law before the Conqueſt. Co. Lit. 237. ö. 
One of the Reaſons of this ancient Law may be, that the Heir cannot ſuddenly, by In- 
tendment of Law, know the true State of his Title; and for that many Advantages follow 
the Poſſeſſion and Tenant, the Law takes away the Entry of him who would not enter upon 
the Anceſtor, who is preſumed to know his Iätle, and drives him to his Action againſt the 
Heir who may be ignorant thereof. Bid. $132 140214 17149 fab; - 1.089) 
At the Common Law, if the Diſſeiſor; Abator or Intrudor, had died' ſeiſed ſoon after the 
Wrong done, the Diſſeiſee and his Heirs had been barred of his and their Entry without 
any Time limited by Law. Co. Lit. 238. 4 {A #2F 2010 mot ods and 9 
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But now 2 Stat. 32 H. 8, c. 33. Reciting, that whereas divers have entered by Strength, 
and without Title, &c. it is enacted, that except ſuch Diſſeiſor has been in the peaceable Poſ- 
ſeſſion of ſuch Manors, Lands, &c. whereof he ſhall die ſeiſed by the ſpace of five Yeass 
next after ſuch Diſſeiſin, &c. without Entry or continual Claim, . that there ſuch dying 
ſciſed, Sc. ſhall not take away the Entry of ſuch Perſon or Perſons, Cc. ö X : 

But after the five Years the Diſſeiſee muſt make continual Claim. Co. Lit. 2 38. a. 

And it is ſaid, that Abators and Intrudors are out of this Statute, becauſe the Statute is 
Penal, and extends only to a Diſſeiſor, and that was the moſt common Miſchief, Et ad ea 
que frequentius accidunt jura adapantur. Co. Lit. 238. a. . | 

The Feoffee of a Diſſeiſor is out of the ſaid Statute, and remains as at the Common Law. 

Co. Lit. 238. 8. | Nad 

But to : Diſſeiſor the Statute is taken favourably for Advancement of ancient Right; for 
whether the Diſſeiſin be without Force or with Force, it is within the Statute. Co. Lit. 238. a. 

And although the Statute ſpeaks of him that at the Time of ſuch Deſcent had Title of 
Entry, &c. or his Heirs, yet the Succeſſors of Bodies Politick or Corporate, ſo you hold 
yourſelf to a Diſſeiſin, are within the Remedy of this Statute; for the Statute extends clearly 
to the Predeceſſor, being diſſeiſed, and conſequently, without naming of his Succeſſor, 
extends to him, for he is the Perſon at the Time of ſuch Deſcent had Title of Entry. 

Co. Lit. 2 8. D 99 G 3 | ; | | 

If a [effec for Life is diſſeiſed, and the Diſſeiſor dies ſeiſed within five Years, the Leſſee 
for Life may enter; but if he dies before he enters, it is ſaid, that the Entry of him in Re- 
verſion is not lawful, becauſe his Entry was not lawful upon the Diſſeiſor at the Time of the 
Deſcent, as the Statute ſpeaks. But if the Leſſee for Life had died firſt, and then the Diſ- 
ſeiſor had died ſeiſed, he in the Reverſion had been within the Remedy of the Statute, be- 
cauſe he had Title of Entry at the Time of the Deſcent, as the Statute ſpeaks, and ſo within 
the expreſs Letter of the Statute, although the Diſleiſin was not immediate to him; and the 
like is to be ſaid of a Remainder, &c. Co. Lit. 238. 9. 

If a Diſſeiſor make a Gift in Tail, and the Donee diſcontinues, and diſſeiſes the Diſcon- In what Caſes. 
tinuee, and dies ſeiſed, the Entry of the Diſſeiſee is not taken away, for the Deſcent of the 
Fee-ſimple is vaniſhed and gone by the Remitter, and the Iſſue is in by Force of the Eſtate- 

Tail, of which the Donee did not die ſciſed. Co. Lit. 238. b. 

If a Man be diſſeiſed in Time of Peace, and a Deſcent caſt in the Time of War, this will 
not take away the Entry of the Diſſeiſee. Co. Lit..249, 6... 2 Ae 

If a Diſſeiſoreſs takes Huſband, has Iſſue, and dies Lited, and after the Huſband dies, and Where the 
the Iſſue enters, &c. the Diſſeiſee may enter, for that the Iſſue came not to the Land im- Deſcent is 
mediately by Deſcent after the Death of his Mother, but by the Death of his Father. immediate. 
Lit. F. 394. And the Eſtate of the Tenant by Curteſy commenced by having Iſſue, and 
was conſummate by the Death of the Wife, ſo as the Fee and Freehold did not after the 
Death of the Wife immediately deſcend to the Heir. Co. Lit. 241. 5. | 

If the Diſſeiſor dies without Heir, his Wife being enſeint, and after the Iſſue is born, and 
and enters into the Land, though he has it by Deſcent, yet. the Entry of the Diſſeiſee is not 
taken away, becauſe the Iſſue came not to the Land immediately by Deſcent. Co. Lit. 241. 

If a Man recovers againſt another that is ſeiſed in Fee, and after the Recoveree dies ſeiſed, where the 
and it deſcends to his Heir, yet this Deſcent ſhall not take away the Entry of the Recoveror, Entry is given 
becauſe he had but a Title of the Entry, and the Entry is to execute the Judgment, and ſo by Record. 
relates to it, being executory againſt the Heir that is privy-to the Judgment, and ſo relates 
to it, being” executory againſt the Heir that is privy to the Judgment, that it binds the 
Blood. 2 Danv. Abr. 560. Co. Lit. 238. a. Contra, Fitz. Entry Cong. 35. 49 E. 3. 23.6. 
7 H. 5. 14. 5. 16 H. 7.8. b. Agreed clearly per Curiam. 3 E. 4. 7. Br. Deſcent, 37. 
Fitz. Mordanc. 3. 6 E. 4. 11. 3. 3 H. 7. 3. per Browne. 5 H. 7. 31. 5. Br. Bar.-26. 
21 H. 8. 6. 17. 5. 4 , | | 

So if the Recovery be againſt Tenant in Tail that dies ſciſed, this Deſcent to the Iſſue ſhall 
not take away the Entry of the Recoveror, for the Cauſe aforeſaid. 33 E. 3. Euim Con- 
geable 51. 2 Danv. Abr. 561. N | | = 

So if I acknowledge the Right to another by Fine, and he grants and renders it ta me 
again, and after dies ſeiſed, this Deſcent ſhall not take away my. Entry, becauſe the Fine 
was executory; (it ſeems 33 E. 3. Entry congeable 51. is intended of a Fine come ceo which is 
executed.) 2 Danv. Abr. 56 n.. * Pos 16401 REC 1 

If a Man recovers againſt 4. who after dies, having Iſſue Baſtard eigne and Mulier puiſne, 
and the Baſtard enters and dies ſeiſed, and this deſcends to his Iſſue, this Deſcent ſhall not 
take away the Entry of the Recoveror, for the Continuance of the Baſtard hath made him as 
Heir, and ſo privy to the Recovery. 5 H. 7. 2. But Quere, the Iſſue himſelf cannot baſ- 
tardize his Father. 2 Danv. Ar. 561, _ ** FFT is 
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If a Man recovers Land, and after a Stranget to the Recovery dies ſeiſed, yet this ſhall not 
take away the Entry of the Recoveror, becauſe it was but a Title, and the Title relates to 
execute the Recovery of the Judgment. 2 Danv. Abr. c61, 1m. 
If a Man recovers againſt another, and enters and ſues Execution, and after the Recoveree 
diſſeiſes him, and dies ſeiſed, this Deſcent ſhall take away the Entry of the Recoverot, for 
the Recovery was executed, and cannot be returned again; and this is a puiſne Title. 
2 Danv. Abr. 561. Co. Lit. 238. 3 E. 4.7. contra. 10H. 7, 5. b. Fitz. Tile 36. Quere 
7 H. 5. 15. 5 H. J. Jr. . ee, ß 
If after Recovery againſt Tenant for Life he dies, and he in Remainder enters before Exe- 
cution, and dies ſeiſed, the Entry of the Recoveror is not taken away, becauſe he is privy 
in Eſtate. Co. Lit. 238. 4. | | R ped. | MP, 
Of what If a Copyholder in Fee in facto upon an Admittance dies ſeiſed of a Copyhold, and it de- 
Things a De- ſcends to his Heir, yet it ſhall not take away the Entry of another that has Right to the Copy- 
_ _ an hold. Mich. 15 Jac. B. R. between Lee and Browne, agreed, per Curiam, upon Evidence at 
Entry. en the Bar, 2 Danv. Abr. 561. Same Point adjudged in Gravenor and Ted, 4 Co. 23. Popb. 35. 
becauſe coming in by Admittance of the Lord, his Occupation can be'no Tort to him ; and 
the Eſtate of which he died ſeiſed, by the Common Law, was only an Occupation at Will. 
Et vide 4 Co. 22. a. Cro. Fac. 36. March 6. a * 5 
A Deſcent of ſuch Things as lie in Grant, as Advowſons, Rents, Commons in Groſs, Cc. 
put not him that has Right, to an Action. Co. Lit. 237. 6. 8 n 
Of what Deſcents which take away Entries, may be of Eſtates in Fee or in Tail. Lit. F. 385, 386, 
*. 388. See before, p. 36. | PF he 5426 | | 3 
A dying ſeiſed for Term of Life, or for Term of another's Life, does never take away 
an Entry. Lit. §. 387. | WM | 63. ** 
If a Diſſeiſor leaſes to A. and his Heirs during the Life of J. S. and A. dies, living J. 8. 
this takes not away the Entry of the Diſſeiſee, becauſe the Dying ſeiſed was of a Freehold 
only, and Heirs were added to prevent an Occupancy. Co. Lit. 239. 4. 
But if the Reverſioner diſſeiſes the Tenant for Life, and dies Cited, this Deſcent ſhall take 
away the Entry of the Tenant for Life. Co. Lit. 239. But not of a Stranger. Hob. 323. 
if the Diſſeiſor of the King's Tenant for Life dies ſeiſed, this takes not away the Entry of 
the Tone for Life, becauſe the Diſſeiſor had but an Eſtate of Freehold during the Life of 
the ee. : 11 
If the Diſſeiſor of an Infant d ies ſeiſed, and after the Infant comes of Age, and the Heir 
of the Diſſeiſor dies before Entry, though he died not ſeiſed of an actual Seiſin, but of a 
Seiſin in Law, and in Pleading the ſecond Heir muſt make himſelf Heir to the Diſſeiſor, yet 
this dying ſeiſed takes away the Entry of the Diſſeiſee. ey 8 
If a Diſſeiſor leaſes for Years, and dies ſeiſed of the Reverſion, the Entry of the Diſſeiſee 
is taken away, becauſe he died ſeiſed of the Fee and Freehold. 
Otherways if he had leaſed for Life, cc. | elne 
If a Diſſeiſor leaſes for his own Life, and dies, the Entry of the Diſſeſee is not taken 
away, for though the Fee and Freehold deſcends to the Heir. of the Diſſeiſor, yet the Diſ- 
ſeiſor died not ſeiſed of the Fee and Freehold. Co. Lit. 239. a. 6. ; 
Who ſhall be A Deſcent ſhall not take away the Entry of an Infant. Lit. $. 402. 


— ther- Nor of a Feme Covert, where the Wrong was done to her during the Coverture. Lit. 


. 403- 

Bor if a Teme Sole is diſſeiſed, and then takes Huſband, and the Diſſeiſor dies ſeiſed, and 
her Huſband dies, ſhe cannot enter, for it ſhall be accounted her Folly to take ſach a Huſ- 
band as would not enter before a Deſcent. 

Othetways if the Woman was under Age when ſhe took Huſband. Co. Lit. 246. 4. 6. 

It ſhall not take away the Entry of one that is Non compos. Lit. F. 405. N 

Nor of him that is diſſeiſed, and a Deſcent caſt while he is in Priſon, Lit. $. 436. 

So if out of the Realm. Lit. $. 440. . | 

But if diſſeiſed while at large, and a Deſcent is caſt during his Impriſonment, it will bind 
him. Co. Lit. 259. a. Lit. Rep. 88. 3 Ries I | 

So if diſſeiſed, bang in the Realm, and a Deſcent is caſt while he is out of the Realm. 
Co. Lit. 261. b. | = 

If being diſſeiſed when out of the Realm, he returns into the Realm, and after goes out of 
tne Rea and then the Diſſeiſor dies, Sc. Vide Dyer 143. pl. 57. Quære. Et vide 

nd. 311. | | | 
If the Lord of a Manor leaſes it to one for Life, and a Tenant of the Manor dies without 
Heir, and a Stranger enters, and dies ſeiſed, and the Tenant for Life dies, Sc. the Deſcent 
binds the Lord ; for, it was his Folly that he would leaſe the Manor to one that would not 
enter. Kelw. 144. per Keble, who ſaid he might have a Writ of Eſcheat. 2 Danv. * 
| ; . en 
1 ; 


* 


* 


Ch. 2. F. 2. Deſcent. 


Where ſuch Leſſor might make continual Claim, and conſequently for want thereof ſhall 
be bound by the Deſcent, vide Co. Lit. 250. ö. Et vide W. Jones 324. and of Continual Claim, 

40. | | 
71 7 enfeoffs B. upon Condition, and B. is diſſeiſed, and the Diſſeiſor dies ſeiſed, and In reſpect of 
the Condition 18 broke either before or after the Deſcent, the Entry of A. is not taken away, his Right or 
for the Eſtate is ſubject to the Condition into whoſe Hands ſoever it comes. Lit. $. 391, ſtate, 
392. The Title | Entry in the Feoffor or Donor, that hath but a Condition (ſo of a Title 
of Entry upon a Limitation. Cre. El. ao. Ney 51. Or Power given by Will to ſell Lands. 

Kelw. 40. 5.) cannot be taken away by any Deſcent, becauſe he has no Remedy by Action 

to recover the Land; and if a Deſcent ſhovld take away his Entry, it ſhould bar him for 

ever. Co. Lit. 240. . And the Condition remains in the ſame Eſſence it was at the Time 

of the Creation, and cannot be deveſted and put out of Poſſeſſion as Lands, c. Co. Lit. 

240. 6. | | 5 
80 he that has Title to enter a Mortmain ſhall not be barred by a Deſcent, becauſe 

then he ſhould be without Remedy. Co. Lit. 240. 5. 1 Leon. 210. N 

And if A. deviſes Lands to B. and dies, and the Heir of A. enters, and dies ſeiſed be- 
fore any Entty made by B. this Deſcent ſhall not take away the Entry of B. for if it ſhould 
take away his Entry, it ſhould bar him of his Right, and leave him utterly without Remedy. 
So of him that has Title to enter for Conſent to a Raviſhment of the Patentee of the King, 

Sc. Co. Lit. 240. b. | | W” 

But where Lands were deviſable by Cuſtom, a Man might have a Writ of Ex gravi quere- 
la, without any particular Uſage, as incident to the Cuſtom z and a Deſcent in ſuch Caſe ſhould 
have bound the Deviſee. Co. Lit. 111.4. 

If a Man dies ſeiſed of Lands, his Wife being privement enſeint of a Son, and a Stranger 
abates, and dies ſeiſed, and after the Son is born, he ſhall not be bound by the Deſcent, be- 
cauſe at that Time he had no Right to enter. Co. Lit. 245. b. 

The Entry of Tenant for Years, Tenant by Statute-Merchant, Ec. that have but Chattel, 
is not taken away by any Deſcent, for by their Entry upon the Heir they take no Freehold 
from him. Co. Lit. 249. a. 

If a Man having Iſſue two Soffs, dies ſeiſed of Lands in Fee-ſimple, and the younger In reſpect of 
Son enters by Abatement, hath Iſſue, and dies ſeiſed, the Entry of the Elder, or his Iſſue, is ſeveral claim- 
not taken away, for it ſhall be preſumed the younger entred claiming by the ſame Title, ing by the 
viz. as Heir to his Father. Lil. $. 396. So though many Deſcents are caſt in his Line, fame NR. 
yet may the eldeſt or his Heirs enter. Co. Lit. 242-6. | * 

And admit that the youngeſt Son be of the half Blood to his Brother, yet he is of the 
whole Blood to his Father, and therefore if he enters by Abatement, and dies ſeiſod, it ſhall 
not bar his elder Brother of his Entry. | | 

But if the youngeſt Son makes a Feoffment in Fee, and the Feoffee dies ſeiſed, that De- 
ſcent ſhall take away the Entry of the Elder, becauſe the Privity of Blood fails. Co. Lit. 

242, b. | | N | | 1 — ö . 

But if the elder Son enters after the Death of his Father, and the younger diſſeiſes him, 
has Iſſue, and dies ſeiſed, the Entry of the Elder is taken away, for entring by Diſſeiſin 
upon his Brother, it cannot be intended he claimed as Heir to his Father, any more than if a 
Stranger had diſſeiſed the elder Brother. Lit. $. 397. | | 

So if a Stranger abates, and the Younger diffeifes him, and dies ſeiſed, &c. 

But if Lands are given to Huſband and Wife, and the Heirs of their two Bodies, and they 
have Iſſue a Daughter, and the Wife dies, and the Huſband has Iſſue a Son by another Wife, 
and dies, and the Son abates, and dies ſeiſed; this Deſcent takes away the Entry of the Daugh- 
ter, becauſe they claimed not by one Title. Co. Lit. 242. 6. 

So if the Father leaſes for Life, and dies, and the Tenant for Life dies, and the younger 
Son intrudes, and dies ſeiſed; the Entry of the Elder is not taken away. 


If for Years, &c. the Poſſeſſion of the Leſſee makes an actual Freehold in the Eldeſt. Co. 
Lit. 243. x : : | 
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(K) Where an Entry taken away by Deſcent ſhall be revived. 


F a Diſſeiſor makes a Gift in Tail, and the Donee hath Iſſue, and dies ſeiſed without 

Iſſue, ſo as the Eſtate-tail which deſcended is ſpent, the Entry of the Diſſeiſee is revived. 
Co. Lit. 238. b. But if. the Diſſeiſor dies ſeiſed, and the Heir of the Diſſeiſor dies without Heir, 
tbe Diſſeiſee cannot enter upon the Land by Eſcheat. Co. Lit. 240. a. 

So if the Son diſſeiſes one, and enfeoffs the Grandfather, who dies ſciſed, and the Lands 
deſcend to the Father, now is the Entry of the Diſciſſce taken away; but if the Father after 
dies ſeiſed, and the Lands deſcend to the Son, the Entry of the Diſſeiſee is revived. Co. Lit. 
2.5 | e br loa: 28 N 
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(a) Comes to So if after ſuch Deſcent caſt, the Diſſeiſor (a) takes back an Eſtate for Life or in Fee, the 


the Land Diſſeiſſee may enter upon him. Co. Lit. 238. b. ; 
78 either | Though he takes back but an Eſtate for Life, yet when the Diſſeiſee enters upon him, he 
Purchase. ſhall deveſt the Reverſion; for the Eſtate of Freehold is that whereupon a Præcipe lies, and 
Co Lit. 242. a. the Entry of the Diſſeiſce is as available in Law as if he had recovered in a Præcipe. Co. 
Lit. 241. a. | 
If a Diſſciſor leaſes to an Infant for Life, and he is diſſeiſed, and a Deſcent caſt, and the 
Infant enters, the Diſſeiſee may enter upon him. Co. Lit. 238. 6. | | 
If after a Deſcent caſt, the Heir of the Diſſeiſor, c. endows the Wife of the Diſſeiſor of 
2 third Part, the Diſſeiſee may enter into this third Part, for the Wife ſhall not be in by 
the Heir, but immediately by her Huſband by Title paramount the Deſcent; and therefore, 
in Judgment of Law, the Freehold and Poſſeſſion which the Heir had by the Deſcent, is 
taken away by the Endowment. Co. Lit. 241. 9. | 
If after the dying ſeiſed of the Diſſeiſor the Diſſeiſee abates, and the Wife of the Diſſeiſor 
recovers Dower againſt him by Confeſſion in a Writ of Dower, though the Deſcent be 
avoided, yet the Diſſciſee cannot enter upon the Tenant in Dower, becauſe the Recovery 
was againſt himſelf. Co. Lit. 241. a. But if he had aſſigned her Dower in pais, ſome ſay 


he ſhould have entered upon her. | 


If an Infant being a Diſſeiſor aliens in Fee, and the Alienee dies ſeiſed, and the Infant 
enters upon the Heir of the Alienee, the Diſſeiſee may enter upon him; for by the Entry 


of the Infant the Deſcent is defeated. Lit. $. 407, 408. | 
If the Diſſeiſor makes a Feoffment upon Condition, and the Feoffee dies ſeiſed, and the 


Feoffor enters upon the Heir for Breach of the Condition, the Diſſeiſee may enter upon 
him, becauſe by the Entry of the Diſſeiſor he is utterly defeated, Lit. F. 409. 


(L) How a Deſcent to take away an Entry may be prevented, viz, By continual 


im, 
Continual ONTINUAL Claim is where a Man has (a) Kight and Title to enter into Lands or 
Claim, what. Tenements whereof another is ſeiſed in Fee, or in Fee-tail, if he who has Title to 


(a) And yetin enter makes continual Claim to the Lands or Tenements, before the dying ſeiſed of him 


3 who holds the Tenements, then although ſuch Tenant dies thereof ſeiſed, and the Lands 


by him who or Tenements deſcend to his Heirs, (5) yet may he who has made ſuch continual Claim, or 
has Right, and ig Heir, enter into the Lands or Tenements ſo deſcended by reaſon of the continual Claim 
Co Lie 2c d. made, notwithſtanding the Deſcent. As in Caſe a Man be diſſeiſed, and the Diſſeiſee makes 
G This Þ to continual Claim to the Tenements in the Life of the Diſſeiſor, although the Diſſeiſor dies 
be underſtood ſeiſed in Fee, and the Land deſcend to his Heir, yet the Diſſeiſee may enter upon the Poſ- 


in this Man ſeſſion of the Heir notwithſtanding the Deſcent. Lit. F. 414. 


ner: That if 8 
the Father makes Claim, and the Diſſeiſor dies, and then the Father dies, that his Heir may enter, becauſe the Deſcent was caſt 


in the Father's Time, and the Right of Entry which the Father gained by his Claim, ſhall deſcend to his Heir. But if the Father 
makes continual Claim, and dies, and the Son makes no continual Claim, and within the Year and Day after the Claim made by 
the Father, the Diſſeiſor dies, this ſhall take away the Entry of the Son, for the Delcent was caſt in his Time, and the Claim 
made by the Father ſhall not avail him, who might have claimed himſelf. Co. Lit. 250. b. | 


Where tobe Where an Entry into Part ſhall be an Entry into the Whole, vide P. 7. 

made. | | 

How. If a Man has Title to enter and dares not, for (a) fear of being beat, maimed, or killed, 
(a) 12 fear then he may go as near as he dares to the Lands, and by Word claim the ſame to be his; 
a eee preſently by ſuch Claim he has a Poſſeſſion and Seiſin in the Lands, as well as if he had 


the Safety of (Y) entred indeed, although he never had Poſſeſſion or Seifin thereof before. Lit. F. 419. 


the Perſon, . | 
and not Houſes or Goods, for he may recover Damages for them ; and it muſt not be a vain Fear, but ſuch as may befall a con- 


ſtant Man ; as if the adverſe Party lie in wait in the Way with Weapons or by Words menace, to beat, mayhem or kill him that 
would enter. Co. Lit. 253, b. (5) This is an Entry in Law, and ſhall veſt the Poſſeſſion and Seiſin in him for his Advantage, 


but, not for his Diſadvantage. Co. Lit. 253. b. | 


When. If he who occupies the Land die ſeiſed in Fee or in Fee-tail within a (a) Year and a Day 

(a) The Day after ſuch Claim, whereby the Lands deſcend to his Son as Heir to him, yet he who made 
8 2 the Claim may enter upon the Poſſeſſion of the Heir, Sc. Lit. F. 422. | | 

1 40 be asc. But if the Father died ſeiſed after the Year and the Day, then he who made the Claim 

counted one. could not enter; therefore if he would be ſure his Entry ſhould not be taken away by ſuch 

Co. Lit. 25 5. a. Deſcent, Sc. he ſhould have made another Claim within a Year and a Day after the making 

the firſt Claim, and in like Manner a third Claim, and ſo on, making a Claim within every 

Year and Day next after every Claim made, during the Life of his Adverſary, and wage 

what 
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what Time ſoever his Ad verſary died ſeiſed, his Entry ſhould not be taken away by Deſcent. 
IL "A TO | | eu nit 
ay. this” Time of a Year and Day is, ſince Littleton wrote, altered by the Statute of 32 
H. 8. cap. 33. before mentioned p. 36. 0 | 
The Leſſor upon a Leaſe for Life or Years may enter to make Claim. Co. Lit. 2 30. 4. Who may 
If the Diſſeiſee made continual Claim, and the Diſſeiſor died ſeiſed within the Year, his * 
Heir being within Age, and the King by Office was intitled to the Wardſhip, though the 
Entry of the Diſſeiſee was not lawful, yet might he make continual Claim to avoid a 
Deſcent. Co. Lit. 290. P. | | | 
If there be Tenant for Life, the Remainder over, and Tenant for Life makes a Claim, In what Caſes 
and after the Diſſeiſor, or he that is ſeiſed, Sc. dies ſeiſed within the Year, and after the the Claim 
Leſſee dies before Entry, yet he in Remainder ſhall have Advantage of this Claim, becauſe xa wg 
he himſelf could not have made a Claim, and the Deſcent ſhall not bind the Leſſee; and 8 25 
therefore ſhall not bind the Remainder. Lit. §. 416. 
So in caſe of a Reverſion. Co. Lit. 252. a. 
But it ſeems in this Caſe, that if the Leſſee for Life makes a Claim, and dies, and after 
the Diſſeiſor dies ſeiſed within the Year, that this Deſcent ſhall bind the Remainder, becauſe 
he might have made a Claim after the Death of the Leſſee, and he is not privy to the 
Claim of the Leſſee not coming under him, and the Claim .ought to be continuing till the 
Death, which is not here; Ergo, . 
If two Joint-tenants are diſſciſed, and one makes Claim, and after the Diſſeiſor dies ſeiſed 
within the Year, it ſeems this ſhall not take away the Entry of the other Joint-tenant, but 
that this Claim by one ſhall ſerve for both, becauſe the Entry of one is the Entry of both, 
and otherwiſe there would be a Severance of the Jointure, which cannot be by ſuch an Act. 
Co. Lit. 252. 4a. 2 Danv. Ar. 562. a 
Hut it ſeems in this Caſe, that if that Joint-tenant that made a Claim dies, and after the 
Diſſeiſor dies ſeiſed within the Year after the Claim made, that this Deſcent ſhall take away 
the Entry of the Survivor for the Whole ; for that though the Claim of one ſhould ſerve 
for both during their Lives, by a Conſequence to avoid the Severance of the Jointure, yet 
this Miſchief is not in this Caſe, and the Survivor comes paramount the Claim, and ſo not 
privy to it, and ſo the Claim is determined before the Death of the Diſſeiſor, and as it 
ſeems the Claim ought to continue till the dying ſeiſcd. But Quære this, for it hath been 
argued for a Point. 2 7 1 Ar. 562. | FH . 
If the Tenant be diſſeiſed, and make continual Claim, and dies without Heir, and after 
the Diſſeiſor dies ſeiſed within the Year, this ſhall bind the Lord by Eſcheat, becauſe he 
comes paramount the Claim, and not in Privity thereof; and he might have made a Claim 
after the Eſcheat. 2 Danv. Abr. 562. | | "i 
If the Baron makes a continual Claim, and dies, and after the Difſeiſor dies ſeiſed within 
the Year after the Claim, yet it ſeems the Wife ſhall be bound, becauſe ſhe is not privy 
to the Claim, nor comes under it, and ſhe herſelf might have made a Claim: But guere 
this. 2 Danv. Abr. 562. HY | | 1 
If the Father be diſſeiſed, and makes continual Claim, and dies, and after the Diſſeiſor 
dies ſeiſed within the Year after the Claim, yet this ſhall not bind the Heir of the Father, 
becauſe he comes in under the Father, and in Privity of Blood and Eſtate, and therefore he 
ſhall have Advantage of the Claim of the Father, without any new Claim by himſelf. 
9 H. 4. 5. Curia. Br. Continual Claim 1. Lit. F. 421. Admit the Claim ſhall ſerve for him 
and his Heirs. Contra 15 Ed. 4. 22. 2 Danv. Abr. 562, 563. A 
f ON Claim made by the Father ſhall never avail him who might have made Claim him- 
elf. 


Where the Deſcent is caſt in the Time of the Father, the Right of Entry which the Fa- 


ther gained by his Claim deſcends to his Son. Co. Lit. 250. 3. 
(M) What Things. ſhall deſcend to the Heir or Executor. 


I* a Nobleman, Knight, Eſquire, &c. be buried in a Church, and have his Coat of Ar- 

mour and Pennons, with his Arms and ſuch other Enſigns of Honour as belong to his De- 
gree or Order, ſet up in the Church, or if a Graveſtone or Tomb be laid or made, Cc. for a, 
Monument of him; in this Caſe although the Freehold of the Church be in the, Parſon, 
and theſe are annexed to the Frechold, yet Parſon or any other cannot take them or deface 
them, but he is ſubject to an Action to the Heir, and his Heirs, in Honour and Memory 
of whoſe Anceſtor they were ſet up. Mich. 10 Fac. B. Pym's Caſe. Per Cur. 2 Danv. Abr. 
552. Co. Lit. 18. 3. (Godb; 1997 200. S. C. and S. P. cited. 12 Co. 104. S. C. and S. P. 
"Ur For being put there for the Honour of his Anceſtor, they are in nature of Heir- 
ooms. ng | 
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1. In General. 


| 
| 


2. By Matter 
ſubſequent. 


And ſome hold, that the Wife or Executor, that firſt ſet them up, may have an Action 
againſt thoſe that deface them in their Time. Co. Lit. 18. 5. In Moor 878. pl. 1282. 4 
Caſe cited by the Chief Juſtice, where the Widow brought ſuch Action againſt the Parſon. 
12 Co. 104, 105. cited. Godb. 200. cited. E 

In ſome Places Chattels, as Heirlooms (as the beſt Bed, Table, Pot, Pan, Cart, and 
other dead Chattels moveable) go to the Heir, and he may have an Action for them at 
Common Law, and ſhall not ſue for them in the Eccleſiaſtical Court, but the Heirloom is 
due by Cuſtom, and not by the Common Law. And the ancient Jewels of the Crown are 
Heirlooms, and ſhall deſcend to the next Succeſſor, and are not deviſable by Teſtament, 
Co. Lit. 18. 6. . | 

An Heirloom is called Principalium or Hereditarium, Co. Lit. 18. b. 

Conſuetudo bundredi de Stretford in Com. Oxon. eſt, quod Hæredes ten torum infra Hundredum 
prediftum exiſten poſt mortem anteceſſorum ſuorum habebunt, Sc. Principalium Anglice an 
Heirloom, viz. De quodam genere catallor', utenfilium, Sc. Optimum plauſtrum, optiman 
carucam, optimum ciphum, Sc. Co. Lit. 18. b. cited in the Margin, Int. adjudicata coram 
Rege, Trin. 41 E. 3. lib. 2. fo. 104. in Tbeſaur. 


(N) What Perſin may or may not be Heir to another; and to whom. 


Baſtard cannot be an Heir, for eft nullius Filius. Co. Lit. 8. a. 123. a. Sid. 200, 
2 Sid. 52. Noy 162. 

Baſtard Brothers cannot be Heir one to another. 43 E. 3. 2. b. 2 Danv. Abr. 552. 

A Monſter which has not the Shape of Mankind, cannot be Heir or inherit any Land, 
though it be brought forth in Marriage, but although he be deformed in any Part, yet if he 
has human Shape, he may be Heir. Hii qui contra formam bumani generis converſo more pro- 
creantur, ut fi mulier monſtroſum, vel prodigioſum enixa, inter liberos non computentur, partus 
tamen cui natura aliquantulum ampliaverit vel diminuerit, non tamen ſuperabundanter (ut | ſex 
digitos, vel niſi quatuor babuerit) bene debet inter liberos connumerari. Si inutilia natura red- 
didit, ut fi membra tortuoſa habuerit, non tamen is parius Monſtroſus. Another ſaith ampliatio 
ſeu diminutio Membrorum non nocet. Co. Lit. 7. b. 8. a. 

A Man ſeiſed of Lands in Fee has Iſſue an Alien born out of the King's Legiance, he 
cannot be Heir, propter defetium ſubjeionis, although he be born within lawful Marriage. 

If made a Denizen by the King's Letters Patent, yet he cannot inherit to his Father or 


any other. Co. Lit. 8. a. | 
But it is otherwiſe if he be naturalized by Act of Parliament, for then he is not accounted 


in Law alienigena, but indigena. Co. Lit. 8. a. 

The Denization of two Brothers cannot make them inheritable the one to the other. 
Sid. 195. Vide Vent. 418, 419. 

If a Man be attainted of Treaſon or Felony, although he be born within Wedlock, he 
can be Heir to no Man, nor any Man Heir to him, propter deliFum; for by the Attainder 
his Blood is corrupted. And this Corruption of Blood is ſo high, as it cannot abſolutely be 
ſalved and reſtored but by Act of Parliament. Co. Lit. 8. a. "I BOY 

If the Iſſue in Tail be attainted of Felony, and after his Father dies, he cannot enter into 
the Lands, in reſpect of the Corruption of Blood upon the Attainder of himſclf. Co. Lit. 

1. 5. 392. a. | | 
* if Tho attainted is pardoned, the Blood is reſtored, as to ſuch Iflue as are born after- 
wards. Co. Lit. 8. a. 392. a. But having ReſpeCt to thoſe whoſe Blood was corrupted at 
the Time of the Attainder, the Pardon removes not the Corruption of Blood either upward 
or downward. Co. Lit. 392. a. | 

Ideots, Lepers, Madman, Outlaws in Debt, Treſpaſs, or the like, Perſons excommuni- 
cated, Men attained in a Pramunire, or convicted of Hereſy, may be Heirs. Co. Lit. 8. a. 

A Baſtard may be Heir againſt a Stranger by Continuance. 43 E. 3. 32. 2 Danv. Ar. 553. 
Otherwiſe where the Continuance of the Poſſeſſion is interrupted by the Mulier. Co. Lit. 245. 4. 

The Iſſue of a Baſtard Eigne may be Heir againſt the Mulier or Stranger, by his Father's 
Continuance of the Poſſeſſion to his Death. Co. Lit. 243. b. 244. 8. 1 

And though the Iſſue of a Baſtard endows the Wife of the Baſtard, yet is not the Entry of 
the Mulier lawful upon Tenant in Dower, for his Right was barred by the Defcent. Co. Lit. 
244. 8 Co. 101. 6b. | os, 

An Hermaphrodite that is as well Male as Female, ſhall be Heir either as Male or Female. 

If an Alien be made a Denizen, the Iſſue which he has after ſhall inherit him, but not the 
Iſſue that he has before. Co. Lit. 8.4. oy 
If an Alien has Iſſue in England two Sons, theſe Sons are Denizens, and yet the one of 
them cannot be Heir to the other of them, becauſe there never was any inheritable Blood 

I berween 


* 


n * _— 


Ch. :2.'$. 2. Defcent. * 


between the Father and them, and where ithe Sons could by no Poſſibility be Heir to the 
Father, 'the' one vf them ſhall not be Heir to the other. Co. Lit. 8. a. Vide Palm. 1 8. 
dame Pont drguendo,>eon; id. 150. Same Point per GH C. J. com. In Colling wosd and 
Pais's Caſe, Lev. 60. ſame Point cited; and the ſame Point was in the Exchequer Cham- 
ber agreed by fevew Judges agaitiſt three to be'otherwiſe, for that in a Mordanceſtor he tight 
make Title as Heir to his Brother, without mentioning his Father. Sid. 198. ſame Point ad- 
judged by 11'the' Judges in the Exchequer Chamber, except three, this being ſaid to be the 
fame as the principal) Point there, r. where rwo Sons of an Alien were naturdlized, 2c. 

If a Man has Iſſue two Sons, und after is attainted of Treaſon or Felony, and one of the 
Sons purchaſes Lands and dies without Iſſue, the other Brother ſhall be his Heir, for the At- 
tainder of the Father corrupts the lineal Blood only, and not the collateral Blood between 
the Brethren, Which Was voſted in chem before the Attainder, and each of them by Poſſi- 
bility might have been Heir to the Father. Adjudged Mich. 40 & 41 Elia. Hobby's Caſe in 
Scaccario. Co. Lit. 8. 4. 4 Leon. 3. Palm. 19. Vide Ney 158, Sc. 2 Roll. Rep. 93. Cre. 
Car. 543. Lit. Rep. 28. 2 Bid. 25, 27. Cro. Fae. 539. Vent. 42% ᷑ w- | 

But ſome have holden, that if a Man be artainted of Treafon or Felony, 'atid after has 
Iſſue two Sons, they cannot be Heir one to the other, becauſe they never could be Heir to 
their Father, nor ever had any inherirable Blood in them. Co. Lit. 8.44. Contra, Sid. 201. 
and in 2 Sid. 248. the ſame Point is cited by Necuuigate J. and denied, and ſaid, that my 
Lord Coke confutes himſelf, fo. 84. where he ſays, that if Feme Tenant in Chivalry marties 
an Alien, by whotn ſhe has Tue, is heritable; and yet ſuch Iſſue cannot have two Bloods 
in him, his Mother being ah Alien. Vide Co. Lit. 8. B. where it is admitted ſuch Iſſue hall 
be in Ward to the Lord; which could not be, if not capable of taking by Deſcent. And in 
Co. Lit. 12. it is ſaid, that ancient Authors have ſaid, that if a Mah be feiſed of Lands in the 
Right of his Wife, and uxtaiated of Felony, and after has Tie, this Iſſue ſhall not inherit. 
But for this vide 3 Co. 4 1. 3. 5. N 1 59, 166, 168. Tit. Rep. 28. Sid 200. Vit. 422. 
He Who is born deaf and dumb, may be Heir to another. ee en 


So may he who is born deaf, dumb and blind. Co. Lit. 8. a. e ene 

If an Alien has Iſſue A. born in Flanders, and comes into England, and is made a Denizen, 
and after has Iſſue B. and dies, and A. is naturalized by Act of Parliament; and it is thereby 
enacted, (a) that A. ſhall be enabled to purchaſe, inherit and enjoy, as Heir to any Anceſtor (a) Vide 
lineal or collateral, and (9 ſhall be adjudged a natural Subject of England in every Reſpect Vent. 420, 
to all Intents und Purpoſes; and A. after purchaſes Copyhold Lancs, and dies without Iſſue, _ 
B. ſhall inherit. Adjudged, thowgh'c d, that it was enadted; that A. Thowld Be Heirs * 
to his Anceſtors lineal and collateral; but that it was not ſaid, that they ſhould be Heirs to 
him; and at the Death of his Father, A. had no inheritable Blood in him. And it was an- 
ſwered, that the Blood was not the Cauſe of the Diſability, but the Place of his Birth, for 
the Law reſpects not the Blood Where there is no Allegiance. Vin. 17 Far. Godfry and 
Dixon, Cro. Fat. 339. and in Palm. 13, & ta, Cc. 2 Roll. Rep. ga, &c. 113. S. C. ad- 
| judged Gods. 275. 8. C. achornutar. : id. 201. Vent. 428. cited. | nean ll 

If an Alien has Iſſue A. B. and C. Aliens, and B. and C. are naturalized, and B. purchaſes 
Lands in Fee and dies without Iſſue, C may inherit theſe Lands, for he may make his Title 
thereto without mentioning his Father. Adjudged per tot. Cur“. Hill. 1657. Faſter and Ram- 
fey, 2 Sid. 23, 51, 148. 3 8 an 

And the ſame Point was adjudged (ſeven Judges agaidſt three) in Collingtvbod and Pais, in 
the Exchequer Chamber, Lev. 55, 59. the Words of the Naturalization. being, That they 
ſhould inherit to any Anceſtor lintal or collateral as fully to all Intents and Purpoſes as if they bad 
been natural-born Subjects; for the Deſcent between them is immediate, and he may make 
his Title in a Mordanceſtor as Heir” to* his Brother without mentioping his Father. And 
the Words of the Act of Parliament, which ſay he all Je inberitable to any Anceſtor, 
lineal or collateral, are vain; if being deſcended from an Alien, he cannot have an 
Anceſtor. Sid. 193, 198, ſame Cafe adjudged" by all the Judges except three; becau 
the Deſcent between the Brothers is an immedfate Deſcent, and in Cafe of an immediate 
Deſcent, there can be no Impediment but what is between the Parties themſelves; though it 
was argued by the three Judges that held the contrary, that the Blood between the Brothers 
is communicated by the Parents, and the Impediment ariſes {rom the Failure of inheritable 
Blood in the Fountain. Vide Vent. 413, Cc. the Lord Chief Juſtice Hale's Argument in 
this Caſe; and 424 be ſays,” that-in a Heben between Brothers the Law. only reſpects the 
mediate Relation of the Brothers, and not in Reſpect of their Father; for if the Law took 
Notice of the Father as a Medium theteof, a Brother by a ſecond Venter might ſucceed the 
other Brother, becauſe he is Heir to his Father. Vent. 424. Hard 224. | 
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Deſcent: Part 1. 


Where the 
Mulier ſhall 
be barred, 


If a Baſtard enters after the Death of the Father, and continues ſeiſed for-4;Ytargand after 
aliens to another, and the Alienee dies ſeiſed without any Interruption yet this 2 ſeiſed 
of the Alienee _ not bind the Right of the Aer for this is: pea ds me Maxim, 
2 Danv. Abr. 5 

If Baſtard Brent dies ſeiſed without Iſſue, and the Land: by Eſcheas ene, «his ſhall not 
bar the Mulier, becauſe there is no Deſcent. . 721 

If the Baſtard enters, and the Mulier dies, his Wife privemes! enſeint with a ops the Ba- 
ſtard has Iſſue, and dies ſeiſed, the Son is born, his Right is bound for ever. But if the Ba- 
ſtard dies ſeiſed, his Wife enſeint with a Son, the Mulier enters, the Son is born, the Iſſue 
of the Baſtard is barred, for there muſt not only be a dying ſeiſed, but alſo A Deſcent to his 
Iſſue. Ca. Lit. 244. 4 

If Baſtard Eigne in the Life of bis Father has; Iſſoe, and dies, and then the Father dies 
ſeiſed, and the Son of the Baſtard enters as Heir to his Grandfather, and dies v. this De- 
ſcent ſhall bind the Muljer. Co. Lit. 244. 5. 8 Co. 101, 6b. 

If a Man has Iſſue ſuch a Baſtard as aforeſaid, and dies, and the Baſtard N and dies 
ſeiſed, and the Land deſcends to his Iſſue, the collateral Heir of the Father i is bound, as, well 
as whate there are two Sons. Co. Lit. 244. 4. 

If Tenant in Tail has Iſſue Baſtard Eigne and Mulier Puiſne and dies, and the Baſtard en- 
ters, and continues peaceably for his Life, and dies, and this ed to his Iſſue, this ſhall bind 
the Mulier, though this be an Eſtate- tail. 

But it ſeems the Iſſue of the Mulier ſhall; not be hed by ſuch Deſcent for 4 this 
ſhould be a Bar of the Tail by the A of his Father, which i is againſt the Statute. 2 Dany; 
Ar. 331. 

If 1 be Tenant in Tail, the cher over to locks. and the Tenant i in Tail dies, 
having Iflue Baſtard Eigne and Mulier Puiſne, and the Baſtard enters, and dies ſeiſed having 
Iſſue, the Deſcent from the Baſtard ſhall not bind the Right of him in Remainder, but he 
ſhall have his Action; for the Continuance of The! Wine by the Baſtard ſhall not. —_— 
judicial to him. 2 Danv. Abr. 536 1. i 
If the Baſtard dies ſeiſed, the Mulier being . within Age, it ſhall bind we . "Dave, 
Ar. 551. Co. Lit. 244. For the Iſſue of the Baſtard, in Judgment of Law, is become 
lawful Heir, and the Law prefers Legitimation before the Privilege of Infancy. Contra, Bro. 


Deſcent 29. & vide 8 Co. 100. b. 101. a. Where it is ſaid, that as to an Infant, Non compos, 


Oc. lg bound by ſuch Deſcent, the Opinions have deen both ways; but concludes i it the 
better Opinion, — they ſhall be bound. Vide Plowd., Com, 372. 

But Cote (on Lit.) ſays, the Reaſon of this Caſe is, for that Juſtum non of aliquem poſt mor- 
tem facere Baſtardum, qui toto tempore vitæ ſue pro legitimo habebatur, And fo it ſeems to 
be, that if a Man has Iſſue a Son being Baffard Eigne, and a Daughter, and the Daughter is 
married. the Father dies, the Son enters and dies ſeiſed, this ſhall bar the Feme Covert : And 
the Deſcent i in this Caſe of Services, Rents, Reverſions, expectant upon Eſtates-tail, or for 
Life, whereupon Rents are reſerved, Sc. ſhall bind the Right of the Mulier, but a Deſcent of 
theſe ſhall not drive them that have Right to an Action. 

So if the Baſtard dies ſeiſed, and his Iſſue endows the Wife of the Baſtard, yet this is not 
the Entry of the Mulier lawful upon the Tenant in Dower, for his Right was barred by the De- 
ſcent. Co. Lit. 244. a. 

If the Father leaſes for Life, or makes a Gift in Tal; rendfing: Rent, and dies, this ſhall 
bar the Mulier. Co. Lit. 15. a. 

If a Man has Iſſue two Daughters, the eldeſt being a Baſtard, and they enter and occupy 
peaceably as Heirsz now the Law in Favour of Legitimation ſhall not adjudge the whole 
Poſſeſſion in the Mulier, (who then had the only Right) but in both, fo as it the Baſtard 
has Iſſue and dies, her Iſſue ſhall inherit. Co. Lit. 244. 8. 

If a Baſtard Eigne enters, and is ouſted by the Mulier, and after he Baſtard diſſeiſes the 
Malier, and dies ſeiſed, and his Iſſue enters, the Right of the Mulier is not bound, but he 
may have a Writ of Entry ſur Diſſeiſin, Ic. againſt the Iſſue of the Baſtard, c. Lit. $; 401. 

But if the Mulier enters upon the Baſtard, and the Baſtard after recovers the Land in an 
Aſſiſe againſt the Mulier, and after the Baſtard dies ſeiſed, this pts bar the Ar, for the 
Interruption was avoided. Co. Lit. 245. 6, 4+ 


(O) Ho far the Heir i 10 chargeable for the Aft of the Anceſtor: 


115'4 119 
His is to be obſerved. i in Fee · mple Inheritance, that every Heir having Fee-fimple 
Land or Inheritance, be it by Common Law or by Cuſtom, of either Gaveltind or 
Borough-Engliſh, is chargeable ſo far forth as the Value thereof extends, with the binding 
Acts of the Anceſtors from whom the Inheritance deſcendeth; and at Acts are collateral 


Incum- 


— 


— of 1 1 "NY 1 


| Ch. 2. §. 2. , Deſcent. 


Incumbrances, and the Reaſon of this Charge is, Qui ſentit commodum, ſentire debet & in- 


commodum ſive onus. As for Example, if a Man bind himſelf and his Heirs in an Obliga- 
tion, or do covenant by Writing for him and his Heirs, or do grant an Annuity for him and 
his Heirs, or do make a Warranty of Land, binding him and his Heirs to Warranty : In 
all theſe Caſes the Law chargeth the Heir after the Death of the Anceſtor with this Obliga- 
tion, Covenant, Annuity and Warranty; yet with theſe three Cautions : Firſt, that the Party 
mult, by Special Name, bind himſelf and his Heirs, or covenant, grant and warrant for 
himſelf and his Heirs; otherwiſe the Heir is not to be touched. Secondly, that ſame Action 
uſt be brought againſt the Heir, whilſt the Land or other Inheritance reſteth in him un- 
aliened away; for if the Anceſtor die, and the Heir, before an Action be brought againſt 
him upon thoſe Bonds, Covenants or Warranties, do alien away the Land, then the Heir is 
clear diſcharged of the Burden ; except the Land was by Fraud conveyed away of Purpoſe 
to prevent the Suit intended againſt him, Thirdly, that no Heir is farther to be charged 
than the Value of the Land deſcended unto him from the ſame Anceſtor that made the In- 
ſtrument of Charge, and that Land alſo not to be ſold outright for the Debt, but to be 
kept in Extent, and at a yearly Valve, until the Debt or Damage be run out. Neverthe- 
leſs, if an Heir that is ſued upon ſuch a Debt of his Anceſtor do not deal clearly with the 
Court when he is ſued, that is, if he come not in immediately, and by way of Confeſſion 
ſet down the true Quantity of his Inheritance deſcended, and ſo ſubmit himſelf therefore, as 
the Law requireth, then that Heir that otherwiſe demeaneth himſelf ſhall be charged of his 
own Lands or Goods, and of his Money, for this Deed of his Anceſtor. As for Example; 
If a Man bind himſelf and his Heirs in an Obligation of one hundred Pounds, and dieth, 
leaving but ten Acres of Land to his Heir ; if his Heir be ſued upon the Bond, and cometh 
in, and denieth that he hath any Lands by Deſcent, and it is found againſt him by the Ver- 
dict that he hath ten Acres, this Heir ſhall be now charged by his falſe Plea, of his own 
Lands, Goods and Body, to pay the hundred Pounds, although the ten Acres be not worth 
ten Pounds. Bac. L. Traits 129. | | 

Reverſion on an Eſtate for Life is Aſſets by Deſcent. Ld. Raym. 53. 

In Riens per deſcent the Heir gives an Extent in Evidence, he muſt prove a Copy of the 
Bond to the King. Ld. Raym. 734. 


er, N.. 
Ok acquiring real Eſtates by Purchaſe. 


(A) Purchaſe, what. 


Urchaſe in Latin is either Acquifitum of the Verb Acquiro, for ſo it is in the Original Re- Parchaſe, 
giſter 243. In Terris vel Tenementis que viri & mulieres conjunctim acquiſiverunt, Fc. Derivation, 


Braten (lib. 2. fo. 65.) calls it Perquifitum, which is from the Verb Perquirere ; and by 
Glanvil. (lib. 9. c. 1.) it is called Quæſtus or Perquiſitum. Co. Lit. 3. b. 18. a. b. 


A Purchaſe is the legal Acquiſition of an Eſtate by Deed or Agreement for a valuable Definition. 
Conſideration, or by Gift. It is when one comes to Lands, &c. by Deed or Agreement of Deſcription, 


the Parties, and cannot be by Deſcent, becauſe a Deſcent is an Act in Law, and ſo is an 
Eſcheat, and it is an Attainment to Lands by Right, for ſuch as attain to Lands by Wrong, 
as Diſſeiſin, Abatement, Intruſion, Uſurpation, &c. which are not in Law Purchaſes, but 
Injury and Oppreſſion. Co. Lit. 3. 6. 18. 6. 

A Purchaſe is always intended by Title either for ſome Conſideration, or by Gift, for a Gift 
is in Law a Purchaſe, Co. Lit. 18. 5. 

All Contracts are comprehended under this Word Purchaſe. Dr. & Stud. Dial. 2. c. 24. 
For it is not much argued in the Laws of England (as in the Civil Law) what Difference 
there is betwixt a Contract, Promiſe, Gift, Loan, or a Pledge, a Bargain, a Covenant, &c. 
ſince the Intent of the Law is to have the Effect of the Matters argued, and not the Terms. 
Wood's Inſt. B. 2. c. 3. | | | 


(B) Who-ore capable or incapable of purchaſmg or corveying Lands, &c. and what are 
| good Names of Purchaſe. ; 


Perſons capable of purchaſing are of two Sorts, (1) Perſons natural created by God, as Vid. Shep. 
J. S. J. N. Sc. (2) And Perſons incorporate or politick created by the Policy of Man, C. A. 5. 8, 9. 
(and therefore they are called Bodies Politick) and theſe are of two Sorts, viz. Either Sole, + con _—_ 
or Aggregate of many : Again Aggregate of many, either of all Perſons capable or of one — 


Perſon capable, and the reſt incapable or dead * Law. Co. Lit. 2. a. Fan 
| e 


% 


Purchaſe. Part I, 


Aliens. 


— 


The King may purchaſe Lands to him and his Heirs, but he is ſeiſed thereof in Jure Coronæ. 
Co. Lit. 15. b. 16. a. 51. a. Vide Of Deſcents by Jus Coronæ in the laſt Section, p. 32. 

Some Men have Capacity to purchaſe, but not Ability to hold. Some Capacity to pur. 
chaſe, and Ability to hold or not to hold, at the Election of them or others. Some Ca- 


pacity to take and to hold. Some neither Capacity to take nor to hold, and ſome ſpecially 
diſabled to take ſome particular Thing. Co. Lit. 2. a. 


If an Alien Chriſtian or Infidel purchaſe Houſes, Lands, Tenements or Hereditaments to 
1 him and his Heirs, although he can have no Heirs, yet he is of a Capacity to take a Fee- 
4 ſimple but not to hold : For upon an Office found, the King ſhall have it by his Preroga- 
tive, of whomſoever the Land is holden. Co. Lit. 2. 4.6. 


And ſo it is if the Alien purchaſes Land and dies, the Law caſts the Freeheld and Inheri- 
| tance upon the King. Co. Lit. 2. b. | 
" If an Alien purchaſes an Eſtate of Freehold in Houſes, Lands, Tenements or Heredita- 
1 ments, the King upon Office found ſhall have them. Co. Lit. 2. b. 
If an Alien be made Denizen, and purchaſes Lands, and dies without Iſſue, the Lord of 
the Fee ſhall have the Eſcheat, and not the King. Co. Lit. 2. b. 
Aliens Mer- But as to a Leaſe for Years, there is a Diverſity between a Leaſe for Years of a Houſe for 
F | chants. the Habitation of a Merchant Stranger being an Alien, whoſe King is in League with ours, 
and a Leaſe for Years of Lands, Meadows, Paſtures, Woods, and the like; for if he takes 
a Leaſe for Years of Lands, Meadows, Sc. upon Office found, the King ſhall have it: But 
of a Houſe for Habitation he may take a Leaſe for Years as incident to Commercery, for 
without Habitation he cannot merchandize or trade ; but if he departs or relinquiſhes the 
Realm, the King ſhall have the Leaſe; ſo it is if he dies poſſeſſed thereof, neither his Exe- 
cutors or Adminiſtrators ſhall have it, but the King, for he had it only for Habitation as ne- 
ceſſary to his Trade or Traffick, and not for the Benefit of his Executors or Adminiſtrators, 
Co. Lit. 2. b. | 
But if the Alien bs no Merchant, then the King ſhall have the Leaſe for Years, although 
it were for his Habitation ; and ſo it is if he be an Alien Enemy. Co. Lit. 2. 5. 
Felons. Alſo if a Man commit Felony, and after purchaſes Lands, and after is attainted, he has 
Capacity to purchaſe but not to hold it, for in that Caſe the Lord of the Fee ſhall have the 
Eſcheat. Co. Lit. 2. 6. 

And if a Man be attainted of Felony, yet he has Capacity to purchaſe to him and his 
Heirs, although he can have no Heir ; but he cannot hold it; for in that Caſe the King 
ſhall have it by his Prerogative, and not the Lord of the'Fee; for a Man attainted has no 
Capacity to purchaſe (being a Man civiliter moriuus) but only for the Benefit of the King, no 
more than an Alienee has. Co. Lit. 2.6. 

If any ſole Corporation or Aggregate of many, eithef Eccleſiaſtical or Temporal, (for the 
Words of the Statute are, Si quis religioſus vel alius) purchaſe Lands or Tenements in Fee, 
they have Capacity to take, but not to retain (unleſs they have a ſufficient Licence in that 
Behalf) for within the Year after the Alienation the next Lord of the Fee may enter, and 
if he does not, then the next immediate Lord, from Time to Time, to have Half a Year ; 
and for Default of all the meſne Lands, then the King to have the Land fo aliened for ever, 
which is to be underſtood of ſuch Inheritance as may be holden : But of ſuch Inheritances 
as are not holden, as Villeins, Rent-charges, Commons, and the like, the King ſhall have 
them preſently by a favourable Interpretation of the Statute. Co. Lit. 2. b. 


An Annuity granted te them is not Meortmain, becauſe it chargeth the Perſon only. Co. 
Li. 8. 8. 
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1 Bodies Corpo- 
Fi rate. 


Infants. An Infant, without Conſent of any other, has Capacity to purchaſe, for it is intended for 
his Benefit, and at his full Age he may either agree thereunto, and perfect it, or without any 
Cauſe to be alledged, waive or diſagree to the Purchaſe, and ſo may his Heirs after him, if 
he agreed not thereunto after his full Age, Co. Lit. 2. 6. 

Ideots and A Man of Non ſaue Memory may purchaſe Lands without the Conſent of any other, but 

Lunatic. he himſelf cannot waive it; but if he dies in his Madneſs, or after his Memory recovered, 
without Agreement thereunto, his Heir may waive and diſagree to the State, without any 
Cauſe ſhewed. And ſo of an Ideot. But if a Man of Non. ſane Memory recovers his Me- 
mory, and agrees to it, it is unavoidable. Co. Lit. 2. 5. 

1 An Hermopbrodite may purchaſe according to the Sex which prevails. Co. Lit. 3. 4. 

ITE. 


r A Feme-Covert cannot take any Thing of the Gift of her Huſband, but is of Capacity to 

eme Covert purchaſe of others without the Conſent of her Huſband, but her Huſband may diſagree there- 
to, and deveſt the whole Eſtate ; but if he neither agrees nor diſagrees, the Purchaſe is good; 
but after his Death, although her Huſband agreed thereto, yet ſhe may, without any Cauſe to 


be alledged, waive the ſame, and ſo may her Heirs alſo, if after the Deceaſe of her Huſband 
ſhe herſelf agreed not thereunto. Co, Lit. 3. a. 


A Wife 
3 


Ch. 2. $ 3. Purchaſe, 77 


A Wife (Uxor) is a good Name of Purchaſe, without a Chriſtian Name; and ſo it is, if 
a Chriſtian _ be added and miſtaken, as Em for Emeyln, &c, for utile per inutile non 
itialur. Co. Lit. 3. a. | 
1 But the Queen, the Conſort of the King, is an exempt Perſon from the King by the Queen Con- 
Common Law, and is of Ability and Capacity to purchaſe and grant without the King. fort. 
Co. Lit. 3. 4. 133. 4. And is capable of taking Lands or Tenements of the Gift of the King. 
9. Lit. 133. à. | | | 
, The Parifhioners or Inbabitants, or probi Homines of Dale, or the Churchwardens, are not Pariſhioners, 
capable to purchaſe Lands, but Goods they are, unleſs it were in ancient Time when ſuch [nbabitants, 
Grants were allowed. Co. Lit. 3. a. | | brobi Homi- 
An antient Grant by the Lord to the Commoners in ſuch a Waſte, that a Way leading to _— CO 
their Common ſhould not be ſtreightened, was good; but it is otherwiſe of ſuch a Grant at Lord and 
this Day. Co Lit. 3.9 | ' Commoners, 
And ſo in ancient Time a Grant made to a Lord, & hominibus ſuis tam liberis quam mati- &c. 
vis, or the like, was good, but they are not of Capacity to purchaſe by ſuch a Name at 
this Day. Co. Lit. 3. a. | ; 
But yet at this Day, if the King grant to a Man to have the Goods and Chattels de homi- King, &c. 
nibus ſuis, or de tenentibus ſuis or de reſidentibus infra feodum, Sc. it is good, for there they 
are not Names as Purchaſors or Takers but for another Man's Benefit, who has Capacity to 
purchaſe or take. Co. Lit. 3. a. | 2 
And regularly it is requiſite, that the Purchaſor be named by the Name of Baptiſm and Name and 
his Surname, and that ſpecial heed be taken to the Name of Baptiſm, for that a Man Surname. 
cannot have two Names of Baptiſm as he may have divers Surnames. And yet in ſome 
Caſes, though the Name of Baptiſm be miſtaken (as in the Caſe before put of the Wife) 
the Grant is good. Co. Lit. 3. a. 
So it is if Lands be given to Robert Earl of Pembroke where his Name is John, and fo of Titles, 
an Abbot, Sc. for in theſe and the like Caſes there can be but one of that Dignity or Earl, &. 
Name; and therefore ſuch a Grant is good, although the Name of Baptiſm be miſtaken. 
Co. Lit. 3. a. . 
If by 8 Lands are given to the Dean and Chapter of the Holy and individed Dean and 
Trinity of Norwich, this is good, although the Dean be not named by his proper Name, Chapter. 
if there were a Dean at the Time of the Grant, but in pleading he muſt ſhew his propet 
Name. Co. Lit. 3. 6. $7 
And ſo on the other Side, if the Dean and Chapter make a Leaſe without naming the 
Dean by his proper Name, the Leaſe is good, if there were a Dean at the Time of the, 
Leaſe; but in pleading the proper Name of the Dean muſt be ſhewed ; and a Grant to a 
Mayor, Aldermen and Commonalty is good, although the Mayor be not named by his 
proper Name, but in pleading it muſt be ſhewed. Co. Lit. 3. a. 
It a Man be baptized by the Name of Thomas, and after at his Confirmation by the Bi- Name 
ſhop he is named Jobn, he may purchaſe by the Name of his Confirmation; and this was changed. 
the Caſe of Sir Francis Gawadye, C. J. of the Common Pleas, whoſe Name of Baptiſm was 
Thomas, and his Name of Confirmation Francis, and that Name of Francis, by the Advice 
of all the Judges Anno 36 H. 8. he did bear, and after uſed in all his Purchaſes and Grants. 
And this agrees with our ancient Books, where it is holden that a Man may have divers 
Names at divers Times, but not divers Chriſtian Names. And the Court ſaid, that it may 
be that a Woman was baptized by the Name of Anable; and forty Years after ſhe was con- 
firmed by the Name of Douce; and then her Name was changed, and afterwards ſhe was to 
be named Dauce, and that all Purchaſes, &c. made by her by the Name of Baptiſm before 
her Confirmation remain good, a Matter not much in Uſe, nor requiſite to be put in Uſe, 
but yet neceſſary to be known. Co. Lit. 3. a. L . | 
But Purchaſes are good in many Cafes by a known Name, or by a certain Deſcription of Known Name 
the Perſon without either Surname, or Name of Baptiſm, as Uxori I. S. as has been ſaid, or or Deſcription 
primogenito filio, or ſecundo genito filio, &c. or Natu minimo I. S. or ſeniori puero, or omnibus el the Perſor. 
filiis, or filiabus I. S. or omnibus liberis ſeu exitibus of J. S. or the right Heirs of J. S. Co. 
Lit. 3. a. nt, | | 
A Baſtard having gotten a Name by Reputation may purchaſe, by his reputed or known 
Name, to him and his Heirs, although he can have no Heir but of his Body. Co. Lit. 3. b. 
A Man makes a Leaſe to B. for Life, Remainder to the Eldeſt Iſſue Male of B. and the 
Heirs Male of his Body, B. has Iſſue a Baftard Son, he ſhall not take the Remainder, 
becauſe in Law he is not his Iſſue, for qui ex damnato coitu naſeuntur inter liberos non compu- 
tentur. And as Littleton ſays, a Baſtard is quafi nullius filius, and can have no Name of 
Reputation as ſoon as he is born. Co, Lit. 3. 5. wn UL Sn C3 10035 |» 
So it is if a Man makes a Leaſe for Life to B. the Remainder to the Eldeſt Iſſue Male 
of B. to be begotten of the Body of Jane S. whether the ſame Iſſue be legitimate or ille- 


gitimate. 
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Perſons de- 


farmed, Ide Minors, and all other reaſonable Creatures, have Power to purchaſe and retain Lands or Tene. 
ots, &c. Mi- ments. Co. Lit. 3. b. 17 | 
nors and other gut the Common Law diſables ſome Men to take any Eſtate in ſome particultr Things; 


reaſonable 
Creatures. 
Perſons diſ- 


abled in ſome wealth, or the Intereſt, Benefit, or Safety of the Subject, or the like, if theſe, or any of 


particular 
Things. 
Othices. 


ſaid Statute, and that Sir A. was diſabled to have or take the ſaid Office, and that no Non 


gitimate. B. has Iſſue a Baſtard on the Body of Jane S. this Son or Iſſue ſhall not take the 
Remainder, for (as it has been ſaid) by the Name of Iſſue, if there had been no other Wordg 
he could not take, and (as it has been alſo ſaid) a Baſtard cannot take but after he has gained 
a Name by Reputation, that he is the Son of B. Sc. And therefore he can take no Re. 
mainder limited before he is born; but after he is born, and that he has gained by Time 
and Reputation to be known by the Name of a Son, then a Remainder limited to him by 
the Name of the Son of his reputed Father is good. But if he cannot take the Remainder 
by the Name ot Iſſue at the Time when he is born, he ſhall never take it. And ſo it ſeems, 
and for the ſame Cauſe, if after the Birth of the Iſſue, B. had married Jane S. fo as he he. 
came Baſtard eigne, and had a Poſſibility to inherit, yet he ſhall not take the Remainder, 
Co. Lit. 3. b. | | 

Perſons deformed, having human Shape, Ideots, Madmen, Lepers, Deaf, Dumb, and Blind, 


As if an Office either of the Grant of the King or Subje*t, which concerns the Admini. 
ſtration, Proceeding, or Execution of Juſtice, or the King's Revenue, or the Common— 


them be granted to a Man that is unexpert, and has no Skill and Science to exerciſe or 
execute the Tame, the Grant is merely void, and the Party diſabled by Law, and incapa- 
ble to take the ſame, pro commodo regis & populi; for only Men of Skill, Knowledge, 
and Ability to exerciſe the ſame are capable of the ſame to ſerve the King and his People, 
Co. Lit. 3. b. | 

An Infant or Minor is not capable of an Office of Stewardſhip of the Court of a Manor 
either in Poſſeſſion or Reverſion. Co. Lit. 3. 6. ; 

No Man, though never ſo ſkilful and expert, is capable of a judicial Office in Reverſion, 
but muſt expect until it falls in Poſſeſſion. Co. Lit. 3. 5. 

By Statute 3 H. 7. c. 12. 7 E. 6. c. 1. 5 E. 6. c. 16. If any Officers touching the 
Adminiſtration or Execution of Juſtice, or Clerkſhip in any Court of Record, or concern- 
ing the King's Treaſure, Revenue, Account, Cuſtoms, Alnage, Auditorſhip, King's Sur- 
veyor, or Keeper of any of his Majeſty's Caſtles, Forts, &c. bargain or ſell their Offices 
or any Deputation of the ſame, or take any Money or Profit, or any Promiſe, Covenant, 
Bond or Aſſurance, to have any Money or Reward for the fame, the Perſon ſo bargaining 
or ſclling, or who ſhall take any ſuch Promiſe, Covenant, Bond or Affurance, ſhall not 
only forfeit his Eſtate, but alſo every Perſon ſo buying, giving or aſſuring, be adjudged a 
diſabled Perſon to have or enjoy the ſame Office or Offices, Deputation or Deputations, 
Ec. and that all ſuch Bargains, Sales, Promiſes, Covenants and Aſſurances, as be before 
ſpecified, ſhall be void, except as in the ſaid Acts is excepted. | 5 | 

Sir Robert Vernon Knight, Peing Cofferer of the King's Houſe of the King's Gift, and 
having the Receipt of a great Sum of Money yearly of the King's Revenue, for a certain 
Sum of Money bargained and fold the ſaid Office to Sir A. J. and agreed to ſurrender the 
ſame to the King, to the Intent a Grant might be made to Sir 4. who ſurrendered it ac- 
cordingly; and thereupon Sir A. was by the King's Appointment admitted and ſworn 
Cofferer; and it was reſolved by Sir Thomas Egerton Lord Chancellor, the Chief Juſtice, 
and others to whom the King referred the ſame, that the ſaid Office was void by the 


Obſtante could diſpenſe with this Ad to enable the ſaid Sir A. for the Reaſon and Cauſe 
beforementioned z and thereupon Sir A. was removed, and Sir Marmaduke Dorrell ſworn 
(by the King's Commandment) in his Place. And Note, that all Promiſes, Bonds and Aſ- 
ſurances, as well on the Part of the Bargainor, as of the Bargainee, are void by the ſame 
Act. (Co. Lit 234. a.) Nulla alia re magis Romana reſpublica interiit, quam quod Magi- 
flratus officia venalia erant. rod. fo. 353. | 
Fugurtha going from Rome, ſaid to the City, Vade venalis Civitas mox peritura fi emptorem 
invenias. Saluſt. Co. Lit. 234. a. © „ 
Therefore by the Law of England it is further provided, that no Officer or Miniſter of 
the King ſhall be ordained or made for any Gift or Brokage, Favour or Affection, nor 
that any which purſueth by him or any other, privily or openly to be in any Manner of 
Office, ſhall be put in the ſame Office or in any other, but that all ſuch Officers ſhall be 
made of the beſt and moſt lawful Men, and ſufficient. A Law worthy to be written in 
Letters of Gold, but more worthy to be put in due Execution. For certainly never ſhall 
Juſtice be duly adminiſtred, but when the Officers and Miniſters of Juſtice be of ſuch 
Quality, and come to their Places in ſuch Manner as by this Law is required, Co. Lit. 234- 4. 
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H. 2. 5. 3. 
Some are capable of certain Things for ſome ſpecial Purpoſe, but not to uſe or exerciſc Perſons capa. 
ſuch Things themſelves ; as the King is capable of an Office, not to uſe but to grant, c. = botany 
Co. Lit. 3. 4. | : p , gl ii 
A Monſter born within lawful Matrimony, who has not human Shape cannot purchaſe, rh : A f 
much leſs retain any Thing. Co. Lit. 3. 5. Sandes pon 
There are ſeveral Statutes relating to Eſtates conveyed by or to Papiſts, and the Diſabili- retain any 
ties they are under to take by Purchaſe, &c. which follow. Thing. 

By the 110 12 W. g. c. 4. it is enacted, That from and after the 29th Day of Septem- How far Pa- 
« ber, which ſhall be in the Year of our Lord 1700. if any Perſon educated in the Popiſh piſt: are dif. 
« Religion, or profeſſing the ſame, ſhall not, within Six Months after he or ſhe ſhall attain àbled _ : 
« the Age of eighteen Years, take the Oaths of Allegiance and Supremacy, and alſo ſubſcribe — 5 
« the Declaration ſet down and expreſſed in an Act of Parliament made 30 Car. 2. intitled, Ellaies 
* An Alt for the more effettual preſerving the King's Perſon and Government, by diſabling Papiſis , i 
« from fitting in either Houſe of Parliament, to be by him or her made, repeated or ſub- . 4. | 
« ſcribed in the Courts of Chancery or King's Bench, or Quarter-Sefſions in the County 
e where ſuch, Perſon ſhall reſide ; every ſuch Perſon ſhall, in reſpe& of him or herſelf only, 
« and not to or in reſpect of any of his or her Heirs or Poſterity, be diſabled or made in- 
* capable to inherit or take by Deſcent, Deviſe or Limitation in Poſſeſſion, Reverſion or 
“ Remainder, any Lands, Tenemenis or Hereditaments within the Kingdom of England, 
% Dominion of Wales, or Town of Berwick upon Tweed; and that during the Life of ſuch 
* Perſon, or until he or ſhe do take the ſaid Oaths, and make, repeat and ſubſcribe the faid 
te Declaration in Manner as aforeſaid, the next of his or her Kindred, which ſhall be a Pro- 
t teſtant, ſhall have and enjoy the ſaid Lands, Tenements and Hereditaments, without be- 
* ing accountable for the Profits by him or her received during ſuch Enjoyment thereof as 
e aforeſaid z but in caſe of any wilful Waſte committed on the ſaid I.ands, Tenements or 
* Hereditaments, by the Perſon ſo having or enjoying the ſame, or any other, by his or her 
Licence or Authority, the Party diſabled, his or her Executors and Adminiſtrators, ſhall 
* and may recover treble Damages for the ſame againſt the Perſon committing ſuch Waſte, 
e his or her Executors or Adminiſtrators, by Action of Debt in any of his Majeſty's Courts 
of Record at Weſtminſter; and that from and after the roth Day of April 17500. every Pa- 
* piſt, or Perſon making Profeſſion of the Popiſh Religion, ſhall be diſabled, and is here- 
* by made incapable to purchaſe, either in his or her own Name, or in the Name of any 
* other Perſon or Perſons to his or her Uſe, or in Truſt for him or her, any Manors, Lands, 
Profits out of Lands, Tenements, Rents, Terms or Hereditaments, within the Kingdom 
* of England, Dominion of Hales, and Town of Berwick upon Tweed; and that all and ſingu- 
* lar Eſtates, Terms, and any other Intereſts or Profits whatſoever out of Lands, from and 
< after the ſaid 10th Day of April, to be made, ſuffered or done, to or for the Uſe or Behoot 
* of any ſuch Perſon or Perſons, or upon any Truſt or Confidence mediately or immediately, 
* to or for the Benefit or Relief of any ſuch Perſon or Perſons, ſhall be utterly void and of 
none Effect, to all Intents, Conſtructions and Purpoſes whatſoever.” 

By the 3 Geo, 1. cap. 18. Reciting, that ſome Doubts have ariſen upon the Act therein Geo. f. 
recited, (to wit, An Act paſſed the Seſſions before, intitled, An AF to oblige Papiſts to regi- © 18. 
fter their Names and Real Eſtates) as alſo upon one other Act made and paſſed in the Par- 
liament held in the 11 & 12 TJ. 3. intitled, An All for the further preventing the Growth of 
Popery, and upon another Act made in the 1 Fac. 1. for the due Execution of the Statutes 
againſt Jeſuits, Seminary Prieſts, Recuſants, and other Acts made againſt Papiſts and Popiſh 
Recuſants touching the Sale of the Real Eſtates of Perſons profeſſing the Popiſh Religion, 
or incurring the Diſabilities and Incapacities in the ſaid Acts mentioned, it is enacted, 

That no Sale for a full and valuable Conſideration of any Manors, Meſſuages, Lands, Tene- 
** ments or Hereditaments, or of any Intereſt therein by any Perſon or Perſons, being re- 
© puted Owner or Owners, or in the Poſſeſſion or Receipt of the Rents or Profits thereof 
© heretofore made, or hereafter to be made, to or for any Proteſtant Purchaſer and Pur- 
* chaſers, and meerly and only for the Benefit of Proteſtants, ſhall be avoided or impeached 
* for or by Reaſon or upon Pretence of any the Diſabilities or Incapacities in the faid Acts, 
* or any of them contained, incurred, or ſuppoſed to be incurred, by any of the Perſons 
making or joining in ſuch Sale, or by any other Perſon or Perſons, from or through 
* whom the Title to ſuch Manors, Sc. is or ſhall be derived, or ſuppoſed to be derived, 
* unleſs before ſuch Sale the Perſon intitled to take Advantage of ſuch Diſability or Inca- 
* pacity ſhall have recovered ſuch Manors, Meſſuages, Lands, Tenements and Heredita- 
ments, by Reaſon of fuch Diſability or Incapacity, and have entered ſuch Claim in open 
Court at the General Seſſions of the Peace for the County, City, Riding or Diviſion, wherein 


* ſuch Manors, Meſſuages, Lands, Tenements or Hereditaments lie or ariſe, and bona 15 
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and diſcharged of and from the Diſabilities and Incapacities in the ſaid Acts or any of 


te and with due Diligence, purſued his Remedy in a proper Courſe of Juſtice for the Reco. 
< very thereof. 4 

& Provided nevertheleſs, That whereas it was amongſt other Things enacted by the ſais 
« 11 & 12 VF. 3. that from and after the tenth Day of April, which ſhould be in the Year 
„ 1700. every Papiſt, or Perſon making Profeſſion of the Popiſh Religion, ſhould be diſ- 
« abled, and was thereby made incapable to purchaſe, either in his or her own Name, or in 
te the Name of any other Perſon or Perſons to his or her Uſe, or in Truſt for him or her, 
* any Manors, Lands, Profits out of Lands, Tenements, Rents, Terms or Hereditaments, 
* within the Kingdom of England, Dominion of Wales, and Town of Berwick upon Tweed; 
* and that all and ſingular Eſtates, Terms, and other Intereſts or Profits whatſoever out of 
© Lands, from and after the ſaid 10th Day of April to be made, ſuffered or done, to or for 
de the Uſe or Behoof of any ſuch Perſon or Perſons, or upon any Truſt or Confidence me- 
e diately or immediately, to or for the Benefit or Relief of any ſuch Perſon or Perſons, ſhould 
* be utterly void and of no Effect, to all Intents, Conſtructions and Purpoſes whatſoever : 
„It is hereby declared and enacted, That the faid recited Part of the ſaid Act of Parlia- 
* ment ſhall not be hereby alter or repealed, but the ſame ſhall be and remain in full Force 
« as if this Act had never been made. | 

© And it is further enacted by the Authority aforeſaid, That from and after the 29th of 
« September 1717. no Manner of Lands, Tenements, Hereditaments, or any Intereſt therein, 
« or Rent or Profit thercout, ſhall paſs, alter or change from any Papiſt, or Perſon profeſſ- 
« ing the Popiſh Religion, by any Deed or Will, except ſuch Deed within fix Months after 
ce the Date, and ſuch Will within ſix Months after the Death of the Teſtator, be inrolled in 
* one of the King's Courts of Record at Meſtminſter, or elſe within the ſame County or 
« Counties wherein the Manors, Lands and Tenements lie, by the Cu/ſtos Rotulorum and two 
« Juſtices of the Peace, and the Clerk of the Peace of the ſame County or Counties, or 
© two of them at the leaſt, whereof the Clerk of the Peace to be one. 

By the 11 Geo. 2. after reciting, * That whereas Perſons profeſſing or educated in the 
<« Popilh Religion are by divers Acts of Parliament ſubjected to ſeveral Diſabilities and In- 
ce capacities, which may effect Perſons conforming from the Popiſh to the Proteſtant Re- 
e ligion ; and whereas many Perſons have already conformed to the Proteſtant Religion, and 
are willing to ſubmit to his Majeſty's Government, in as full and ample Manner as any 
<* other of his Majeſty's Subjects, and others are likewiſe ſo to do,“ it is enacted, That all 
and every Perſon or Perſons, being reputed Owner or Owners, or in Poſſeſſion or Receipt 
* of the Rents and Profits of any Manors, Meſſuages, Lands, Tenements or Hereditaments, 
© or of any Intereſt therein, who having been or reputed to be a Papiſt or Papiſts, or edu- 
* cated in the Popiſh Religion, hath or have conformed to, or hereafter ſhall conform to 
* and profeſs the Proteſtant Religion, and hath or have taken or, ſhall take the Oaths of Al- 
* Jegiance, Supremacy and Abjuration; and alſo ſubſcribed or ſhall ſubſcribe the Declaration 
„ ſet down and expreſſed in an Act of Parliament made the 30 Car. 2. intitled, An Ad for 
&« the more effeftual preſerving the King's Perſon and Government, by diſabling Papiſts from ſit- 
© ting in either Houſe of Parliament, to be by him, her or them repeated and ſubſcribed in the 
“Courts of Chancery or King's Bench, or Quarter-Seſſions of the County where ſuch Perſon 
* or Perſons ſhall reſide, (all which ſhall be recorded in one of his Majeſty*s Courts of Re- 
* cord at Weſtminſter, or ſuch Quarter-Seſſions as aforeſaid,) and all and every Perſon and 
% Perſons, being Proteſtants claiming under ſuch Perſon or Perſons conforming, and per- 
forming the Requiſites as aforeſaid, for their own Benefit, or for the Benefit of any other 
«© Proteſtant or Proteſtants, and not for the Benefit of any Papiſt or Papiſts, ſhall hold, poſ- 
* ſeſs and enjoy all ſuch Manors, Meſſuages, Lands, Tenements and Hereditaments, freed 


them contained, incurred or ſuppoſed to be incurred by ſuch Perſon or Perſons ſo reputed 
** Owner or Owners, or in Poſſeſſion or Receipt of the Rents and Profits as aforeſaid, or 
by any other Perſon or Perſons by, from or through whom the Title to ſuch Manors, 
* Mefſuages, Lands, Tenements or Hereditaments, or any Intereſt therein, was or ſhall be 
derived or ſuppoſed to be derived for ſuch Eſtate, Right, Title or Intereſt, as he, ſhe or 
they had or would have, if no ſuch Diſability or . F had been incurred; unleſs the 
* Perſon or Perſons intitled to take Advantage of ſuch Diſability, Incapacity or Defe& of 
Title, hath or have actually and bena fide recovered, or ſhall hereafter recover ſuch Ma- 
* nors, Meſſuages, Lands, Tenements and Hereditaments, by Judgment or Decree in 
* ſame Action or Suit already commenced, or hereafter to be commenced, ſix Kalendar 
% Months at leaſt before the making of ſuch Record, and to be proſecuted with due 
{© Diligence,” | 


* 


« Provided | 
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« Provided nevertheleſs, that this Act, or any Thing herein contained, ſhall not take 

« away or prejudice the Right of any Perſon or Perſons intitled to take Advantage of ſuch 

« Diſability or Incapacity, who now wis or are in the actual Poſſeſſion of, or ſhall have, Prece- 

gent to the making of ſuch Record, been in quitt Poſſeſſion of any ſuch Manors, Meſſuages, | | 

„Lands, Tenements or Hereditaments, by the Space of two Kalendar Months.“ | 
« Provided always, and it is further enafted, that if any Perſon or Perſons, fo con- 

forming, as aforeſaid, ſhall after ſuch Conformity return to or again profeſs the Popiſh 

Religion, every ſuch Perſon or Perſons ſhall for ever afterwards be diſabled from, and be | 

« incapable of having or enjoying any Benefit, Privilege or Advantage of this Act, and ſhall 

« from thenceforth be liable to the ſame Diſabilities, Incapacities and Forfcitures, as if he, ſhe 

« or they had not taken the ſaid Oaths and ſubſcribed the Declaration as aforeſaid. ” 

« Provided always, that nothing in this Act contained, ſhall extend to take away or pre- 

« judice the Right of any Perſon intitled to any Remainder or Reverſion in any ſuch 

« Manors, Meſſuages, Lands, Tenements or Hereditaments, in Caſe ſuch Perſon ſhall | 

« purſue his or her ſaid Right by ſome Action or Suit, to be commenced within the Space 

« of twelve Kalendar Months next after the precedent Eſtate or Eftates, on which ſuch Re- 

« mainder or Reverſion depends and is expectant, ſhall be determined; or within twelve Ka- 

« lendar Months from and after the 29th of September 1738. if ſuch precedent Eſtate or Eſtates 

« be already determined by the Death or Deaths of any Perſon or Perſons whoſe Deaths have 

« been concealed from or not known to the Perſon intitled to ſuch Remainder or Reverſion, 

« by Reaſon of their having been buried beyond the Seas, or in a private and clandeſtine 

« Manner at Home, and ſhall proſecute ſuch Action or Suit with due Diligence.“ 

On the firſt of theſe Statutes there have been the following Caſes and Reſolutions. 

Roper v. Radcliffe, Hill. 1713. in Canc. John Roper, Eſq; being ſeiſed in Fee of ſeveral g Mod. 167; 

Manors, Lands, Sc. by the Indentures of Leaſe or Releaſe, . bearing Date reſpectively the 2 Will. Rep. 

17th and 18th of January 1708. granted and conveyed the fame to William Conſtable, * Ma 

Richard Snow and Daniel Hickman, and their Heirs, in Truſt to ſell the ſame, and out of 30 

the Purchaſe Money and Rents *till Sale to pay a Debt of 4000/7. due to E. and H. V. by 

Mortgage of the Premiſſes, with Intereſt, and after Satisfaction thereof, then in Truſt for 

Payment of the Debts mentioned in a Schedule annexed to the Indenture of Releaſe, and 

the Overplus of the Money ſo to be raiſed, to be paid as the ſaid Jobn Roper by any atteſted 

Writing or by his Will ſhould appoint; and for want of ſuch Appointment, in Truſt for the 

Benefit of the faid John Roper and his Heirs. The fifth of March 1708. the ſaid John Roper 

made his Will, and after reciting the ſaid Leaſe and Releaſe, and the Power reſerved to him 

over the Surplus of the ſaid Eſtate, he bequeathed ſeveral pecuniary Legacies to his Relations, 

and the Reſidue of all his Real and Perſonal Eſtate he gave to William Conſtable and Thomas 

Radcliffe, and to Robert Hewet and Daniel Hickman, and to their Heirs and Aſſigns for ever, 

and appointed them joint Executors; the firſt of April 1709. he added a Codicil to his Will, 

and thereby he gave the further ſeveral Legacies therein mentioned, and all the Remainder, 

whether in Lands or Perſonal Eſtate, he gave to his Executors Mr. Radcliffe and Mr. 

Conſtable. The ſaid Jobn Roper died ſoon after; and Mr. Radcliffe and Mr. Conſtable brought 

their Bill in Chancery againſt Edward Roper, Eſq; the Heir at Law of the ſaid John Roper, 

and alfo againſt Hickman, Hewett, Snow and others, to have the Truſt-Eſtate fold, and for 

an Account of the Profits, and after the Debts and Legacies paid, to have the Surplus Money 

ariſing by Sale equally divided between the Plaintiffs, according to the ſaid Codicil. The 

ſaid Edward Roper by his Anſwer inſiſted, that as Heir at Law to the Teſtator he was 

intitled to all ſuch Real Eſtate as was undiſpoſed of by him, and that Mr. Radcliffe and 

Mr. Conſtable were then, and at the Teſtator's Deceaſe, Papiſts, and as ſuch, by 11 & 12 

H 3. were incapable of purchaſing any Manors, Lands, Profits out of Lands, &c. The 

laid Hewett and Hickman by their anſwer inſiſted, that the Real Eſtate deviſed by the ſaid 

Will ought to be conſidered as the remaining Part of the Teſtator's Lands, (after a ſufficient 

Part ſold for Payment of Debts and Legacies,) and not as a Perſonal Eſtate, and that as ſo 

much only ovght to be ſold as would be ſufficient to pay the Debts; and that in Caſe Mr. 

Redcliffe and Mr. Conſtable were incapable of taking them, they as Proteſtants claimed the 

laid Real Eſtate, as being the only Deviſees capable to take the ſame they alſo inſiſted, that 

the Codicil, with Reference to the Deviſe of the Remainder to the Teſtator's Lands, did not 

controul the Deviſe thereof mentioned in the Will; for that if the Plaintiffs were incapable to 

take the Lands as Purchaſers by the Deviſe, they were to be eſteemed as Perſons not in eſſe, | 

and that the Codicil as to the Lands was void; but if the Plaintiffs were capable, yet ſuch f 

Deviſe did not give the Remainder of the Premiſſes to them but for their Lives, and that | 

the Reverſion in Fee belonged to them the ſaid Hewett and Hickman and they brought a 

Croſs Bill, inſiſting thereby on the ſame Matters; and the Legatees brought a Bill for Pay- 

ment of the Legacies. The 27th of June 1712. the ſaid Cauſes came on to be heard 

before the Lord Chancellor Harcourt, who deſired to have the Aſſiſtance of the Judges 
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and a Caſe was made and argued before my Lord Chancellor Parker, Trevor Chief Juſtice 
of C. B. Juſtice Powel and the Maſter of the Rolls, and after Lime taken to conſider of the 
Caſe, my Lord Chancellor, Trevor Chief Juſtice, the Maſter of the Rolls and Juſtice Poros! 
were of Opinion, that the Deviſe of the Surplus of the Purchaſe Money (after Debts and Le. 
gacies paid) to Mr. Radcliffe and Mr. Conſtable was good, notwithſtanding the ſaid diſabling 
Act; the Surplus Money being a Perſonal Intereſt in them, and not made void either by the 
Words or Intention of that Statute; and as to Hewett and Hickman, my Lord Chancellor was gf 
Opinion, that the firſt Codicil was a Revocation of the Will, as to the Reſidue of the Reg] 
and Perſonal Eſtate. Mr. Roper appealed to the Houſe of Lords, and it was there ordered, 
before the Appeal was determined, that the Eſtate ſhould be fold, and all Debts and Legacies 
paid, which was accordingly done; where afterwards the Lords reverſed the Decree, princi. 
(a) But it pally for this Reaſon; that (4) if the Neviſe of the Reſidue to the Plaintiffs was good, they 
ſeems, that would in Equity be intitled to pay off the antecedent Debts and Legacies, and when that was 
3 done, keep the Eſtate; which would be a Means of evading the Statute, and enabling a 
or veſted in Papiſt to take an Eſtate contrary to the Intention of it. It was alſo reſolved in this Caſe, that 


Truſtees, to à Deviſe is a Purchaſe within the Meaning of this Act. 3 Bac. Abr. 795, 796. 
be fold for 

Payment of particular Sums to ſeveral People, ſome of whom happen to be Papiſts, that this Act does not prevent ſuch Papiſts from 
taking the particular Sums or Legacies intended for them; becauſe they cannot inſiſt upon paying of the other Incumbrances and 
holding the Eſtate, as a Perſon can do to whom the Reſidue of the Purchaſe Money is deviſed, 3 Bac. Abr. 796. 


Lord Derwentwater*s Coſe, upon an Appeal to the Lords Delegates from the Judgment of the 
' Commiſſioners for forfeited Eſtates, 6 G. 1. 


Sec Mod. 190. The Earl of Derwentwater was Tenant in Tail, with Remainder in Fee to himſelf, and 
| intending to marry Sir John Webb's Daughter, he by Advice of Counſel ſuffered a common 
Recovery without declaring any Uſes, it being intended, that he ſhould thereby become 
Tenant in Fee, and be enabled to make a proper Settlement; accordingly by Indentures of 
Leaſe and Releaſe he ſettled his Eſtate to the Uſe of himſelf for Life, Remainder to Truſtees 
for preſerving contingent Uſes, Remainder in Tail ſucceſſively to the firſt and other Sons of 
the intended Marriage, with Remainders over: The Marriage took Effect, and there was 
Iſſue a Son and Daughter. The ſaid Earl was attainted of High Treaſon on Account of 
the Preſton Rebellion, and was executed; and by an Act made thereupon, all the forfeiting 
Perſons Lands were veſtcd in the Commiſſioners for the Uſe of the Publick; and it was ex- 
preſly provided, that where the forfeiting Perſon was ſeiſed of an Eſtate Tail at the Time of 
the Forfeitures, the ſame ſhould be veſted in the Commiſſioners as an abſolute Fee, diſcharged 
of all Remainders and Reverſions. The Commiſſioners of Forfeitures, on a Claim exhibited 
before them in the Name of the ſaid Earl's Son, determined, that the whole Eſtate was in 
them on this Foundation, that the Ear] continued Tenant in Tail notwithſtanding the Re- 
covery, and conſequently nothing more than Eſtate for his own Life paſt by the Leaſe and 
Releaſe; and the Reaſon they went upon was, that if by ſuffering a common Recovery he 
could turn his Eſtate-tail into.a Fee, then he would gain a new Eſtate by Purchaſe, which 
the apprehended he, being a Papiſt, was diſabled to do by the Statute 11 C 12 V. 3. But 
the Majority of the Judges, upon an Appeal from the Decree of the Commiſſioners, were 
of a contrary Opinion, and held, that this was only a new modelling of the Eſtate, and not 
a Purchaſe or Acquiſition within the Act; and that the Earl was capable of taking a new Fee 
at leaſt for the Benefit of his Heirs and Poſterity, and that he was capable of ſettling the 

ſame by Leaſe and Releaſe, and therefore allowed of the Son's Claim. | | 
It was likewiſe reſolved by the Delegates appointed to hear Appeals from the Determi- 
nations of the Commiſſioners for the Eſtates forfeited in the Year 1716. that a Papiſt may be 
a Truſtee for a Proteſtant, notwithſtanding the Statute 11 & 12 V. 3. 3 Bac. Abr. 797. 

2 Mod. Ca. in. L. and Eq. 172 ; | 

Will. Rep. 8. Hill. v. Filkins, Trin. 11 G. 1. Anne Stephenſon had two Grandchildren, one the Plaintiff 
Hil, the other Frances, the Wife of the Defendant Filkins, who was educated by her in the 
Popiſh Religion. The Grandmother by her Will made in the Year 1716. deviſed the Lands 
in Queſtion to Truſtees, in Truſt to be ſold for the Payment of her Debts and Legacies, and 
the Reſidue of the Money ariſing by ſuch Sale ſhe deviſed to her ſaid Grandaughter Frances, 
when ſhe ſhould attain her Age of twenty-one Years, or be married with the Conſent of the 
{aid Truſtees, and ſoon after died. The faid Frances, at the Age of fifteen was married to 
Filkins according to the Ceremonies and Uſage of the Church of Rome, and a Week after- 
wards by a Miniſter of the Church of England; at the Age of eighteen ſhe conformed ac- 
cording to the Directions of the Statute; it was held, that ſhe was within the firſt Claule, 
and. that a Deviſe to a Papiſt under the Age of eighteen is good, if he conforms within fix 
Months after he comes to that Age; and rhe Age of eighteen was a proper Period for them 
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to make their Election, whether they would conform or not; and the Bill exhibited by the 
Proteſtant Heir was diſmiſſed with Coſts. 3 Bac. Abr. 797. S. C. 2 Med. Ca. 1 54. Lucas 
8 1, 36. | | 
? Currick v. Errington, Trin. 9 Geo. 1. in Canc'. J. S. a Papiſt made a Settlement of his Moſeley 8. 
Eſtate to Truſtees, to the Uſe of the Truſtees and their Heirs, in Truſt for A. for Life, Re- 2 Will. Per. 
mainders to the ſaid Truſtees to preſerve contingent Remainders, Remainder to the firſt and 361. 
every other Son of A. and for Default of ſuch Iſſue then in Truſt for B. and his Iſſue. A. 254: . 
was a Papiſt and B. a Proteſtant; B. exhibited his Bill in Chancery, ſuggeſting that 4. was +44 51 2 
a Papiſt, and had no Son, and that therefore the Truſtees might account to him for the 625. pl. 
Rents and Profits; he alſo made the Heir at Law Defendant; and on hearing this Cauſe be- 22, 23. 
fore the Lord Macclesfield, and afterwards by the Lord King, they both held, that though 
the Truſt to A. was void, he being a Papiſt, yet that notwithſtanding the legal Eſtate was 
ſtill in the Truſtees becauſe they were Truſtees not only for the Papiſt, but alſo for B. the 
Proteſtant, and for the Sons of A who were yet unborn; and as they were Truſtees to preſerve 
contingent Remainders for ſuch Sons who might be Proteſtants, they thought that the 
Eſtate ſhould remain in the Truſtees for that Purpoſe ; and they held, that the Heir at Law 
was intitled to receive the Profits during the Life of A. as a Truſt undiſpoſed, but that B. 
the Remainder-man could have no Right till the Death of A. without a Son capable of 
taking; and this Decree was affirmed in the Houſe of Lords. Bid. S. C. 2 Med. Ca. 33. 
Marwood v. Dorrel, Hil. 8 Geo. 2. B. R. The Caſe upon a ſpecial Verdict in Ejectment 
was, Thomas Dorrel had one Brother and four Siſters, and being ſeiſed in Fee, by Will 4th 
December 1703. deviſed the Lands in Queſtion to Truſtees to the Uſe of them and their 
Heirs, in Truſt for his firſt and every other Son in Tail Male; and for want of ſuch Iſſue 
Remainder to his Brother Arthur for Life, Remainder to his firſt and every other Son in Tail 
Male; and for want of ſuch Ifſue that then the Truſtees ſhall ſtand and be ſeiſed for the ſole 
proper Uſe and Benefit of ſuch eldeſt and firſt Son lawfully begotten or to be begotten of John 
Dorrel, and ſhall not be Heir at Law and Inheritor to the ſaid Fobn Dorrel, and the Heirs of his 
Body; and for Default of ſuch Iſſue by him, Remainder to the third, fourth, and fifth, and 
every other Son of the ſaid John Dorrel, and the Heirs of their reſpective Bodies. The Truſtees 
by a Clauſe in the Will, were impowered by the Rents and Profits of the Eſtate, or by Mort- 
gage and Sale, to raiſe ſo much Money as would fatisfy the Teſtator's Debts : Thomas and 
Arthur both died without Iſſue, John Dorrel is living and has ſeven Sons; George the Defendant 
is the ſecond Son; all the Sons of Jobs are Papiſts, and educated in the Popiſb Religion, ex- 
cept his younger Son, who is! too Young to be ſaid, as yet, to be of any Religion; George 
Dorrel was under eighteen Years of Age when the Limitation by the Deviſe fell upon 
him, but is now above eighteen Years, and hath not taken the Oaths directed by 11 & 12 
IV. 3. and is married and has now two Sons very young, for whom as well as for his 
Wit: he has made a Settlement of theſe Lands; the four Siſters of Thomas Dorrel are Leſſors 
of the Plaintiff, as Heirs at Law; and the Queſtion is, Whether George the Son of Arthur, 
or the Heirs at Law, be intitled to the Lands ? For the Plaintiffs, the Heirs at Law, it was 
urged, Firſt, That George is a Papiſt, and that Papiſts who ſhall refuſe, above ſix Months 
after they arrive at the Age of Eighteen, to take the Oaths of Allegiance, &c. are by the 
ſaid Statute expreſly diſabled from purchaſing ; and therefore as a Deviſe is a Purchaſe, and 
ſo held Co. Lit. 18. and by the Far in the Caſe of Roper and Radcliffe, conſequently 
George Dorrel takes nothing by it. Secondly, That the Deviſe was void for Uncertainty, 
being to ſuch eldeſt and firſt Son of J. D. as ſhall not be Heir at Law to him; but as no 
one can ſay who will be Heir to J. D. ſo it is impoſſible to ſay who will not, for nemo eſt 
Heres viventis; and he who is to be Heir is not to take, ſo that none but a Son who will 
not be Heir can take, for both Deſcriptions muſt coincide. Hob. 29. Hardres Chief Ju- 
ſtice, in breaking the Caſe ſaid, Two Gbjections have been made to the Defendant's Title; 
Firſt, That the Limitation, under which he claims, is void for the Uncertainty of the De- 
ſcription. Secondly, That, ſuppoſing the Deſcription to be certain enough, yet by the 
11&12W. 3. the Defendant is diſabled from taking the Eſtate, as being a Papiſt. There 
ſeems at preſent to be a good deal of Weight in the firſt Objection, and yet it may poſſibly 
be reduced to a Certainty, and if ſo, may be made good; and it ſeems natural to imagine, that 
by the Words of the Will the Teſtator intended the ſecond Son of Jobn Dorrel ſhould take, 
and the rather, as the Teſtator has made the next Limitation to the third, fourth, and fifth : 
Sons, Fc. of the ſaid John Dorrel; but if the ſecond Son cannot take, yet if the third, &c. | 
Sons are well deſcribed, the Daughters of Thomas cannot recover, and at preſent they ſeem | 
to be certainly deſcribed. As to the fecond Objection, I think myſelf bound by the Deter- x 
mination of the Houſe of Lords in the Caſe of Roper and Radcliffe, that the Word Purchaſe | 
extends to a Deviſe, and therefore that a Papiſt is incapable- of taking an Eſtate by Will ; | 
but yet be the Defendant's Title as it will, the Plaintiff muſt recover, on his own Strength, 


and not on the Weakneſs of the Defendant's Title; and my gteateſt Doubt is 21 5 
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Deviſe here is to Truſtees to the Uſe of them and their Heirs, &c. I think this would clearly 
be a Deviſe to the Uſe of the Truſtees, though the Clauſe of raiſing Money by Rents and 
Profits was omitted; ſo here is a Deviſe to Truſtees, in Truſt not only for the ſecond Son 
of John Dorrel, but for all other his Sons now living, one of which is not found to be a 
Papiſt ; it has been ſaid indeed, that this Deviſe being for the Benefit of Papiſts, the Truſt 
itſelf is void; but the Queſtion is, if the intire Truſt ſhould not be for the Benefit of Papiſts, 
in the preſent Caſe, the youngeſt Son of Jobn Dorrel may be able to take for ought appears 
to the contrary ; and therefore I think that this latter Part of the Truſt being lawful wi!! 
ſupport the legal Eſtate in the Truſtees; and here he pu the Caſe ſupra of Carrick v. Er. 
rington, and ſaid, that according to the Reſolution in this Caſe, the Lands in Queſtion can- 
not be in the Heirs at Law, but in the Truſtees; becauſe here is a Truſt for a Son of John 
Dorrel, who was not a Papiſt, as well as for other Children yet unborn, ſo that the Plain- 
tiffs have no Title to recover in this Action, but have miſtaken their Remedy; for if the 
have any, it ſeems to be by a Bill in Equity againſt the Truſtees for an Account of the 
Profits; and it is certain, in the above-mentioned Caſe, that the Eſtate could not veſt in 
the Remainder-man, becauſe he being then in by Purchaſe, it could never be afterwards 
deveſted for the Benefit of ſuch Child as A. ſhould happen to have; but he ſaid, that he did 
not give this as his abſolute Opinion, but only to point out the Difficulties which ſtuck 
with the Court. It was adjourned, and no farther Proceedings was had therein, 3 Bac. 
Apr. 798, 799- | 

Pelbam v. Fletcher, Mich. 1729. A Mortgage was made to a Papiſt, who aſſigned to a 
Proteſtant for a full Conſideration ; an Ejectment was brought againſt the Aſſignee by a 
ſubſequent Mortgagee, who recovered by reaſon of the Diſability of the firſt Mortgagee 
all this appeared upon a Bill brought in Chancery ; and my Lord Chancellor was of Opinion, 
that a Mortgage to a Papiſt is void; but in this Caſe the Aſſignment to the Proteſtant, and 
the Trial in Ejectment, were both before the 3 Geo. 1. which, were it otherwiſe, would it 
ſeems have made an Alteration. 3 Bac. Ar. 799. 

On Lord Dover's Will. In a Caſe which came on before my Lord King in the Court of 
Chancery, it appeared, that my Lord Dover was poſſeſſed of a long Term for Years, and 
made his Will, and his Lady, who was a Papiſt, Executrix thereof. It was reſolved by 
my Lord Ceancellor, that notwithſtanding the diſabling Act 11 & 12. 3. the Term veſted 
abſolutely in her, and that this was not a Purchaſe within that Act; and he ſaid, that a 
Papiſt may be a Tenant in Dower or by the Curteſy ; becauſe in all theſe Caſes it is by 
Operation of Law, and not by an Act of the Party, that the Eſtate comes to him. 3 Bac. 
Abr. 799. | 

Milton v. Bringloe, Paſ. 1738, in C. B. it hath been adjudged that a Papiſt may deviſe 
to a Proteſtant; in which Caſe it was agreed, that where an Anceſtor dies ſeiſed of an 
Eſtate of Inheritance, it deſcends upon and veſts in his Heir (though a Papiſt) for the Bene- 
fit of his Heirs, and that the next Proteſtant a-kin has only a Right to the Perception of 
the Profits during the Non conformity of the Heir. 3 Bac. Abr. 799. 2M 

Smith v. Read, Trin. 12G. 2. Upon the Marriage of Mr. Paine with one Mrs, Gage, 
Lands in the County of Surry were ſettled and conveyed to the Uſe of the Huſband and 
Wife for their Lives, and the Life of the Survivor of them; then to the Uſe of the firſt 
and every other Son in Tail, Remainder to the Right Heirs of the Huſband : The Mar- 
riage took Effect, but Mr. Paine the Huſband died in the Life-time of Mrs. Paine, without 
leaving Iſſue; having firſt deviſed all his Lands to his Wife and her Heirs. In 1730, 
Mrs. Paine the Wife deviſed all her real Eſtate to the Defendant, ſubject to a few Lega- 
cies mentioned in her Will, but lived and died a Papiſt ; but that being difficult to prove 
at Law, the Plaintiff Mr. Smith, who had married Elizabeth Paine, Heir at Law to Mr, 
Paine, he and his Wife filed their Bill againſt the Defendant to ſet aſide the Marriage 
Settlement and Will of Mr. Paine the Huſband, under which Mrs. Paine claimed; and in 
particular prayed, that the Defendant might diſcover whether Mrs. Paine the Wife, under 
whoſe Will he claimed, was a Papiſt or not. To which the Defendant pleaded the Statute 
of 11& 12. W. 3. Upon arguing this Plea it was inſiſted upon for the Defendant, that it 
was a ſtanding Rule in this Court, That no Perſon was bound to diſcover what might ſubje# 
him to the Penalty of an A of Parliament; that the Statute of 11 & 12 V. 3. was a penal 
Law, and the Party who would take Advantage of ſuch Law, would never be aſſiſted in a 
Court of Equity, which never aſſiſts a Forfeiture; he who would claim any Thing forfeited, 


muſt make out the Forfeiture himſelf; for no Perſon ſhall be ebliged to diſcover a Fact 


that would be a Forfeiture of his own Eſtate. If a Copyholder commits Waſte, it is a For- 
feiture of his Eſtate to the Lord of the Manor; but if the Lord of the Manor comes into 
this Court for a Diſcovery, whether the Copyholder has been guilty of Waſte or not, the 
Copyholder is not bound to anſwer ; for no Law in the World obliges a Man to accuſe 


himſelf ; 


_—_ — 


Ch. 2. + 3. a „ Purchaſe, Fe | 55 


himſelf; if an Eſtate is given to a Woman durante viduitate, ſhe is not bound to diſcover 
whether ſhe is married or not, becauſe the Diſcovery of that Fact might be the Loſs of her 
Eſtate. That Diſabilities and Forfeitures were of the ſame Nature; that a total Incapacity 
or Diſability to hold at all (which is the Caſe of Papiſts) was certainly as much a Penalty; 
as a Forfeiture of an Eſtate which the 41 before was capable of holding; that as Mrs. 
Paine would not have been obliged in her Life- time to diſcover whether ſhe was a Papiſt or 
not, the Defendant who claims under her ought not to be obliged to diſcover it. On the 
other Hand it was inſiſted by the Counſel for the Plaintiff, that it was not theit Buſineſs 
to examine, whether the Acts of Parliament made againſt Papiſts were hard Laws or not; 
they were Laws, and that was ſufficient for their Purpoſe ; that this was not the Caſe of 
a Forfeiture, but it was to diſcover a Fact, which if true, the Eſtate was never in Mrs. 
Paine, becauſe the Act of Parliament makes all Papiſts abſolutely incapable of being Pur- 
chaſers ; if ſhe was a Papiſt, the Eſtate never veſted in her; and as was not capable 
of holding it, ſhe could not give it away to the Defendant, therefore could never for- 
feit the Eſtate; for no Perfon can be ſaid to forfeit an Eſtate he never had. An 
Alien is incapable of holding Lands at Common Law, yet he is obliged to diſcover whe- 
ther he is an Alien or not; and his Diſcovery of that Fact, whether he is ſo or not, can never 
be a Forfeiture of his Eſtate, becauſe he never had a Right to it. So in caſe of a Baſtard 
who is nullius filius, and incapable of claiming Lands by Deſcent, he ſhall diſcover whether 
he is ſo or not, for the ſame Reaſon. So a Perſon claiming under a Bankrupt, whoſe Goods 
are veſted in the Aſſignees of the Commiſſion of Bankruptcy for the Benefit of Creditors, 
muſt diſcover whether the Perſon under whom he claims, was a Bankrupt or not, at the 
Time of the Conveyance : That all theſe Caſes depend upon the ſame Reaſon, and were 
no Forfeitures, becauſe the Eſtates were never in them; ſo if Mrs. Paine was a Papiſt, ſhe 
was incapable of having the Eſtate herſelf, and could not give it away; and therefore the 
Defendant could never forfeit it, becauſe the Eſtate was never in him. But my Lord Hard- 
wicke was of. Opinion, that the Defendant was not obliged to diſcover whether Mrs. Paine was 
a Papiſt or not; that there is no Rule better eſtabliſhed in this Court, than that a Man ſhould 
not be obliged to anſwer what may ſubject him to the Penalty of an Act of Parliament; 
no Perſon can doubt whether this Act is not a penal Law, and whether the Clauſes relating 
to Papiſts are not Diſabilities or Incapacities, impoſed by way of Penalty upon all Perſons 
exerciſing that Religion. It is objected, that this is not the Caſe of a Forfeiture, becauſe the 
Eſtate was never veſted, and therefore can never be deveſted ; yet it all falls under the ſame 
Reaſon, and an Incapacity or Diſability to hold at all by Act of Parliament, is certainly as 
much a Penalty as the Forfeiture of an Eſtate by a Perſon who had a Right to enjoy it be- 
fore the Forfeiture, That if a Bill is brought againſt the Perſon for a Diſcovery whether he 
is a Papiſt or not, he is not bound to diſcover ; and where is the Difference between him and 
the Perſon claiming under him. Here is a Diſability impoſed by Parliament, by way of Pe- 
nalty, upon a particular Set of Men upon the Account of their Religion ; the Diſcovery of 
that Fact ſubjects them to a Penalty; and this is not like the Caſe of an Alien or Baſtard, 
who are incapable by the general Laws of the Land to inherit; beſides, what ſways with me 
much is the great Inconvenience that would follow, ſhould this Plea be diſallowed ; we 
ſhould have nothing in this Court but Bills of Diſcovery, whether ſuch and ſuch Perſons were 
Papiſts or not; and no Body knows what Confuſion would follow; therefore the Plea muſt 
be allowed. 3 Bac. Abr. 799, 800, 801. | : 3 
There are many Statutes concerning the Inrolment of Deeds and Wills made by Papiſts, Indemnity of 
and for the Indemnity and Relief of Proteftant Purchafers, Deviſees and Leſſees. But the er r 7 
laſt made 16 Geo. 2. C. 32. enacts, that every Deed and Will made ſince the 29th September pitta row 
. ** piſts Eſtates. 
1717, in order. to paſs, alter or change any Manors, Lands, Tenements or Hereditaments, 
or any Intereſt therein, or any Rent or Profit thereout, from any Papiſt, though not in- 
rolled, or not inrolled in due Time, ſhall be as good in Law as if inrolled in the Times 
limited by former Acts, provided they be inrolled on or before the 28th November 1743. 
nothing herein ſhall exrend to make good any ſuch Deed, Sc. made and not inrolled, of g 
which Advantage has been taken on or before the 2d of February 1742. & | | 
And that no Purchaſe made for valuable Conſiderations of any Manors, Meſſuages, Lands, 
Tenements or Hereditaments, or of any Intereſt therein, by any Proteſtant meerly and only 
for the Benefit of Proteſtants, ſhall be impeached or avoided, for or by Reaſon that any Deed 
or Will through which the Title thereto is derived, has not been inrolled as required by 
former Acts, ff no Advantage was taken of the want of Inrolment thereof, before ſuch 
Purchaſe was made, and ſo as ſuch Purchaſor had not Notice before ſuch Purchaſe, that the 
Perſon who made ſuch Deed or Will was a + 75 and ſo as no Decree or Judgment has 
been obtained for want of the Inrolment of ſuch Deeds or Wills. 1 
2 : ; | * 
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Perſons natu - By Statute 12 C13 I. 3. c. 2. no Perſon born out of England, Scotland or Ireland, or the 
ralized or Dominions thereto belonging, although he be naturalized or made a Denizen (except ſuch a8 


made Deni- 
are born of Engliſh Parents) ſhall be capable to have any Grants of Lands, Tenements or 
> + eee Boo: the Crown to himſelf, or to any other in Truſt for him. 


take Grants. But by Statute 1 Geo. I. c. 4. the ſaid Statute of V. 3. ſhall not extend to diſable any Per. 
ſon, who before his Majeſty's Acceſſion to the Crown was naturalized . 5 

Where Arti- By Statute 5 Geo. I. c. 27. if any of the King's Subjects, being Artificers in Wool, Iron, 

cers going be Steel, Braſs or other Metal, Clockmaker, Watchmaker, or other Artificer of Great Britain, 

yond Sea are ſhall go into any Country out of his Majeſty's Dominions, to exerciſe or teach the ſaid Trades 

incapable of to F oreigners, and if any of the King's Subjects in any ſuch foreign Country, exerciſing any 

— I} &c. of the ſaid Trades, ſhall not return into this Realm within fix Months after Warning given 

by the Ambaſſador, Miniſter or Conſul of Great Britain, in the Country where ſuch Artificers 

ſhall be, or by any Perſon authorized by ſuch Ambaſſador, &c, or by one of the Secretaries 

of State, and from thenceforth inhabit within this Realm, ſuch Perſon ſhall be incapable of 

taking any Legacy, or of being an Executor or Adminiſtrator z and of taking any Lands, 

Sc. within this Kingdom by Deſcent, Deviſe or Purchaſe, and ſhall forfeit all Lands, Goods, 

Sc. within this Kingdom to his Majeſty's Uſe, and ſhall be deemed an Alien, and out of his 


Majeſty*s Protection. 


(C) Who are deemed Purchaſers, or not. 


At Law. HOSE are deemed Purchaſers at Law who come to the Poſſeſſion of Lands or Te- 
nements by Deed or Agreement, and not by Deſcent, (Lit. F. 12.) nor by Eſcheat, 
nor by Wrong. Co. Lit. 3. 5. 18.6. 

In Equity. And in Equity a Purchaſer is conſidered as a Perſon, who innocently without Fraud or 
Surprize, for a valuable Conſideration acquires a Right or Intereſt, and is therefore fo far 
favoured and protected, that his Title ſhall not be impeached in Equity; no Planks that he 
can lay hold on, and by which he can ſecure himſelf at Law, ſhall be taken from him, nei- 
ther ſhall he be compelled to diſcover any Thing that will weaken his Title, Sc. Ar. Ca. 
Eq. 353. | 

Leſſee. 3 * Leſſee is a Purchaſer. 2 Med Ca. 59. ; 

Leſſee at Rack-Rent, though he paid no Fine, is a Purchaſer, and ſhall avoid a voluntary 
Conveyance, 2 Vern. 327. | hs: 

Partnerſhip A. enters into Partnerſhip in Fifths, with three others, for twenty-one Years, in digging for 

in digging Mines in A.'s Lands, A. to have two Fifths, and in Conſideration of his Ownerſhip ot the 

Miner, Land, to have a Tenth more out of the Share of the other Partners. Purſuant to the Ar- 
ticles, they ſearched for the Mines, and after two Years Time, and the Expence of about 
1207. they diſcovered a valuable Mine, and worked for about three Months; and then 4. 
dies, and his Widow ſets up a voluntary Settlement, made after Marriage. The Court of 
Chancery inclined that the Partners were as Purchaſers, and that the voluntary Settlement 
ſhould not ſtand againſt them. 2 Vern. 326. Ca. = Abr. 253. pl. 2. 

Marriage- It a Man in Conſideration of a Marriage-Portion ſettles a Jointure on his Wife, and makes 

Settlement. a Proviſion for the Iſſue of that Marriage, the Wife and Children are to be conſidered as 
Purchaſers for valuable Conſideration z and though the Settlement was made after Marriage, 
yet if it was made purſuant to Articles entered into for that Purpoſe previous to the Marriage, 
it is the ſame Thing, and the Jointreſs in ſuch Caſe ſhall avoid a prior voluntary Convey- 
ance, and ſhall not be obliged to diſcover Writings, nor any Thing elſe that may pre- 
judice her, unleſs ſhe has her Jointure confirmed to her. Chan. Ca. 99. Vern, 440, 479. 
2 Vern, 701. Abr. Ca. Eg. 354. ; 

But if the Settlement was made after Marriage, and not purſuant to Marriage-Articles, it 
will be fraudulent againſt Creditors, but it will be good againſt a ſubſequent Purchaſer with 
Notice, though not againſt one without, for the Wife and Children are to be conſidered more 
than mere Voluntaries; but if the Matter reſts barely in Covenant or Agreement, it will never 
be carried into Execution againſt a ſubſequent Purchaſer, without Notice, who has got a legal 
Title, nor againſt a ſecond Jointreſs, without Notice, who brought in a Marriage-Portion. 

Baron and Abr. Ca. Eq. 354. 

Feme join in If a Wife joins with the Huſband in letting in an Incumbrance on her Jointure Lands, and 

de Fand barring the Eſtate- tail, and then limits the Uſes to the Huſband for Life, Remainder to the 

Jointure. Wife for Life, Remainder to their Daughters. This does not make the Daughters Purchaſers, 
ſo as to ſhut out a Judgmeat-Creditor of the Huſband's antecedent to the barring of the 

Eſtate-tail ; it might have been a good Conſideration for both, but it was not expreſſed in 
the Deed, to be any Conſideration for ſettling the Eſtate upon the Daughters, but it was a 
voluntary Gift of the Wife to her Huſband, and therefore the Daughter's Eſtate muſt be 

| taken 
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taken to be voluntary; and ſo a Judgment-Creditor ought to have the Afliſtance of this 
Court before them. Prec. in Chanc. 114. Abr. Ca. Eq. 354. 

4, ſeiſed in Fee, ſettled his Eſtate in 1712. to the Uſe of himſelf for Life; Remainder to Settlement en 
B. in Tail, but with Power of Revocation, by any Writing ſigned, Sc. and atteſted by B. revecavle, 
three, Sc. credible Witneſſes. In 1715. A. by Deed, atteſted by two Witneſſes only, re- and afierwards 

* „an 5 . : a Settlement 
citing that he was indebted, as in a Schedule annexed, conveyed his Eſtate to V. R. and te 6s ad 
V. F. and their Heirs, in Truſt to pay his ſaid Debts by Profits, Mortgage, or Sale, and Devis, * 4 
| after Payment thereof, to pay the Overplus, and reconvey ſuch Part as ſhould be unſold; to Remainder te 
A. or ſuch other Perſon, Cc. and for ſuch Uſes, Cc. as he, by any Writing ſigned and ſeal- be as direct 
ed by him, and atteſted by two, c. Witneſſes, ſhould direct. A, died without Iſſue, but loans 
left the ſaid B. and C. the Daughters of two Siſters, his Heirs at Law; The Deed of 1715. 
was kept private till after the Death of . S. the ſurviving Truſtee in 1724. and was then 
Jaid before Mr. Pigget, who directed that the Heir of V. S. ſhould aſſign the legal Eſtates to 
the Truſtees in the Deed 1712. which was done. Afterwards in 1726. upon a Tieaty of 
Marriage between Lord Fauconbridge and B. a Marriage-Settlement was prepared by the 
ſame Counſel, as Counſel for the Lord Fauconbridge, who made a Settlement on B. in Con- 
ſideration of the great Eſtate in Land which he was to have with her. The ſurviving Truſtee 
in the Deed of 1712. joined in this Marriage-Settlement. C. brought a Bill claiming a Moi- 
ety of the Eſtate of 4. as Co-heireſs with B. for that the Deed in 1715. was a Revocation 
of the Deed in 1712. Lord Fauconbridge pleaded, that he was a Purchaſer under the Deed 
of 1712, without Notice of that in 1715. and that the Settlement made by him on B. was 
in Contemplation of that Settlement in 1712. and that the ſurviving Truſtee in that Settle- 
ment was Party to the Marriage-Settlement z and that though the Purchaſe was not of the 
legal Eſtate, but the Truſt only, that will make no Difference, according to Milter and Bo- 
4.47tou's Caſe, 2 Vern, 399. and that neither will it differ the Caſe, though there was no 
actual Conveyance ; for as the Truſtees in the Deed of 1712. always acted under that Deed 
for B. that Truſt ſhall ſubſiſt as to himſelf, who is a fair Purchaſer ; and that he ſhall not 
be affected by conſtructive Notice to his Counſel, as having been adviſed with on theſe two 
Deeds in 1724 for that it muſt be intended, that at the Time of the Counſel's being con- 
cerned for him, which was in 1726. he had forgot that he had ever ſeen this Deed of 1715. 
there being an Interval of two Years between his firſt ſeeing it, and his being Counſel for 
this Defendant. And for theſe Reaſons, the Court held, that this could not be Notice to 
his Lordſhip. Lord Chief Baron Reynolds, who aſſiſted the Lord Chancellor, held, that the 
Lord F. could be a Purchaſer of no more than B. had, as no actual Conveyance was made 
to him. The Maſter of the Rolls ſaid, that to be a Purchaſer in the Notion of Equity, there 
muſt be an actual Contract, and a Conſideration paid; and therefore, if at any Time of the 
Marriage the Deed of 1712. ſtood revoked, the Truſtees could be ſeiſed only of a Moiety 
for the Uſe of B. and conſequently Lord Fauconbridge can be a Purchaſer of no more. Lord 
Chancellor decreed a Moiety of the Eſtate, and an Account of the Rents and Profits taken 
ſince the Death of A. Fitzgerald v. Lord Fauconbridge, 12 June 1730. Fitz. Gibb. 207, 
and Lilly's Prac. Conv. 446 10 459. 


(D) In what Caſes a Purchaſer is favoured, or not. 


QUITY will never aſſiſt againſt a Purchaſer. Vinor, Tit. Purchaſer, (B) pl. 1. In Equity. 
The Plaintiff bought Land of one who had no Power to ſell, and moved, that if the No Aid to 
Defendant ſhould be compelled to bring in the Leaſes, which might incumber the Plaintiff's overthrow 
Purchaſe, then the Plaintiff might bring in the ancient Evidences, which might diſcover that 223 
he who ſold to the Plaintiff had no Power to ſell. The Court of Chancery - anfwered, that a 
no Aid ſhould be given to overthrow Purchaſes made bona fide. Toth. 223. | 
If Execution be againſt the Heir, he ſhall not have Contribution againſt a Purchaſer, Execution, 
though in rei Veritate the Purchaſer came to the Land without any valuable Conſideration 
for the Conſideration of the Purchaſe is not material in fach Cafe. © Herbert's Caſe; 3 Rep. 

12. 6. Gawdie's Caſe, Moor 169. | | . 1 
The Plaintiff preferred a Bill in this Court againſt the Defendant, ſuppoſing that more More Land 
Lands paſſed than was intended: But becauſe the Defendant was a Purchaſer upon valuable 8 
Conſideration, no Relief was given. Toth. 83. 5 : 
The Statute of 21 Fac, 1. c. 19. enacts that no Purchaſer ſhall be impeached, unleſs the Bankrupt. 
Commiſſion be ſued out within five Years after he becomes a Bapkrupr. | 5 

Bill to diſcover, Sc. The Defendant pleaded he was a Purchaſer for a valuable Conſidera- Ccnſideration. 
tion, and that he had paid the Purchaſe-Money : But becauſe he did not ſet forth how much 


the Purchaſe-Money was, nor to whom he paid the ſame, this Plea was ares > oy 
| Defen- 
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Defendant was ordered to anſwer thoſe Particulars without Coſts ; but the Purchaſe not to 
be impeached. Fin. Rep. 219. £ 
Purchaſe pen- A Purchaſer of a Reverſion under a Decree in Chancery, ſhall not be drawn to take his 
dente lite. Money again with Intereſt, if of the Life dying, notwithſtanding the Pretence of the Pur 
chaſe being made pendente lite. Chanc. Rep. 76. 
But a Purchaſe made pendente lite, and after full Notice of a Truſt, will be ſet aſide in 
Equity. Fin. Rep. 322. 1 
Buying in In- A Purchaſer bona fide, without Notice of any Defect in his Title, at the Time of making 
cumbrances. the Purchaſe, may lawfully buy in a Statute or Mortgage, or any other Incumbrances; and it 
he can defend himſelf at Law by any ſuch Incumbrances bought in, his Adverſary ſhall never 
be aided in a Court of Equity, by ſetting aſide ſuch Incumbrances ; for Equity will not dif. 
arm a Purchaſer, but aſſiſt him, and Precedents of this Nature are very ancient and numerous, 
viz. where the Court has refuſed to give any Aſſiſtance againſt a Purchaſer, either to an 
Heir, or to a Widow, or to the Fatherleſs, or to Creditors, or even to one Purchaſer againſt 
another. Fin, Rep. 103. Comb. go, 209. 3 Mod. Rep. 203. Salk. 592. Show. 511, 
Prec. in Chan. 249. Lg 
Maxims of And this Rule is agreeable to the Wiſdom of the Common Law, where the Maxims which 
Law in a Fefer to Deſcents, Diſcontinuances, Non-Claims and Collateral Warranties, are only the wiſe 
Court of E. Arts and Inventions of the Law, to protect the Poſſeſſion and ſtrengthen the Rights of Pur- 
quity. ; 
chaſers. Per Finch Keeper. Fin. Rep. 104. Prec. in Chan. 249. 
A Purchaſer, H. B. ſeiſed in Fee of a Manor, convenanted with L. D. for the Advancement of ſuch 
but not K Heirs Male, as were of the Body of M. then his Wife, to levy a Fine thereof to the Uſe 
hog =n—ringg of himſelf for Life, and afterwards to the Uſe of the eldeſt Iſſue Male of the Bodies of him 
and his ſaid Wife begotten, in Tail, Sc. and ſo to three Iſſues of their Bodies, &c. with the 
Remainder to his right Heirs. Afterwards H. B. by Fraud and Covin, to defeat the ſaid 
Covenant, made a Leaſe of the ſaid Manor for a long Term to R. H. and afterwards levied 
the Fine accordingly : Reſolved, that though the Iſſue was a Purchaſer, yet he was not a 


Purchaſer in vulgar and common Intendment. 3 Co. 83. 5. And. 233. 

Statute. A Purchaſer relieved againſt a Statute ſought to be extended by a ond Agreement after 
the Purchaſe. Toth. 257. 

Leaſe. A Purchaſer of a Leaſe, out of which a Rent is iſſuing, ſhall not be liable, but the Exe- 


cutor of the Will; this Rent was without a Clauſe of Diſtreſs, and the Executrix and her 
Truſtee ſold away the Leaſe. Toth. 2 59. | 
Suit to have Upon a Purchaſe made by M. of J. S. the Agreement was, that a Recovery ſhould be 
Conſideration ſuffered within three Years. M. paid his Money before the Recovery ſuffered, and took a 
_— bay 1 Bond of J. S. that if the Recovery was not ſuffered in three Years, then M. re-conveying 
chaſe, the the Lands, ſhould be repaid his Money; J. S. tenders a Recovery, but before it was ſut- 
Land not fered, a third Perſon makes a Title to the Lands, and thereupon M. exhibited his Bill to 
being the have his Money repaid ; but the Lord Chancellor ſaid, he could give no Relief; for M. has 
Vendors. parted with his Money, and taken a Bond for Re-payment, if the Recovery were not ſuffered 
in three Years, M. re-conveying his Eſtate; and here the Recovery being ſuffered, he has 
no Pretence by his own Agreement to have it re-paid; and the Court cannot help him, un- 
leſs it ſhould take upon it ſelf, where any Man had a bad Bargain, and was cheated in his Title, 
to help him to his Money again; and here being no Manner of Fraud or Surprize in the 
Caſe, if he be not helped by his Covenants, he will not be helped in Equity ; but for the 
Matter of Re-conveying, if M. ſhould re-convey ſuch Title as he had from them, be it more 
or leſs, or none at all, yet being a Relative to convey, it would have been well enough; but 
here the Recovery being ſuffered according to the Agreement, though nothing paſſed by it, 
the Party had well pertormed his Agreement, and ſo no Reconveying nor Re-payment of 
the Money to be made. Serjeant Maynard's Cafe, Paſ. 1676. 2 Freem. Rep. 1. | 
Purchaſer re- Plaintiff bought ſeveral Manors of B. deceaſed, who, (before the Plaintiff's Purchaſe) had 
lieved againſt conveyed the ſame by Fine and Recovery to the Defendant and his Heirs Male, which being 


— of In. Jone without Conſideration, was adjudged and decreed to the Plaintiff. Toth. 2 57. 
"IIS If one ſells another*s Land, and covenants to diſcharge it of ſuch particular Iacumbrances, 


and before the Payment of the Money other Incumbrances are diſcovered, this will prevent 
any Suit for the Money, till all the Incumbrances are diſcharged. Arg. and ſeems to be ad- 
mitted in Serjeant Maynard's Caſe, Paſ. 1676. 2 Freem. Rep. 2. 


And if in a Conveyance of Lands there be no Covenants againſt any Incumbrances, yet if 
before Payment of the Money any are diſcovered, the Party may retain his Money till they 
are cleared. (Said by Mr. Keck, and agreed by Lard Chancellor.) But (it was faid by Sir 
P. King, and not denied per Cur. that) thoſe muſt be Incumbrances made by the Vendor 
himſelf, or otherwiſe the Party eannot detain the Money unleſs they be covenanted againſt, 
Serjeant Maynard's Caſe, 2 Freem. Rep. 2. 
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A Judgment was antedated on Purpoſe to over- reach a fair Purchaſer, who had paid all 
the Purchaſe Money except 7ol. which he was to keep till an Incumbrance, of which Notice 
was given, ſhould be diſcharged, Decreed, that on Payment of the 701. to the Judgment- 
Creditor, with Intereſt from the Time it ought to have been paid to the Vendor, a perpe- 
tual Injunction be awarded, and that he either acknowledge Satisfaction, or aſſign it to the 
Purchaſer. Fin. Rep. 394. | | 

A Purchaſer for a valuable Conſideration reſtrained from bringing an Audita Querela upon Audita que. 
Pretence, that a Purchaſer had levied Monies upon other Securities. Toth. 259. | rela. 

A. purchaſed Land in Boraugh Englifh of an elder Brother, ſuppoſing the younger to be Where the 
dead, and took a Bond to indemnify ; but the younger Brother afterwards appearing, he Heir of a Pur- 
and the elder Brother came to an Agreement, by which the younger was to have an An- hater of 
nuity paid him by the Vendor, and ſo the Purchaſer was permitted to enjoy whilſt the elder _—_ En — 
Brother lived, but he being dead, and A. the Purchaſer alſo, the younger Brother brought had bis Title 
an Ejectment againſt the Plaintiff the Heir of 4 Bur other Compenſations alſo being proved made good by 
to be made by the elder Brother to the younger, it was decreed, that the Defendant, the the Yourger. 
younger Brother, ſhould make good the Plaintiff's Title, and ſurrender and releaſe the Lands 
to the Plaintiff and his Heirs. Vern. 325. 

A Contract for the Purchaſe of an Eſtate on Payment of a certain Sum was made by an Heir of a 
Agent of the Purchaſer, and Part of the Money by him paid, which Agent died before the Vendor com- 
the Purchaſe was compleated ; and the Vendor likewiſe died; but his Heir was decreed to belled 8 * 
3 br Conveyance on paying the Remainder of the Purchaſe-Money, &c. Fin. Rep. 9 
201, 202. 

Purchaſers who have got an Advantage at Law, though by undue Means, have been per- Where a Put- 
mitted to profit by it; per Lord Rawhnſon, and for that Purpoſe cited Bucknell and Ellis's chaſer may 
Caſe, where Ellis had got the Deed of Rent-Charge into his own Hands; and Sir John Fagg's _ = 
Caſe, who got the Deed of Intail into his Hands by a Trick; (which Caſe was cited by the by a 
Lord Chancellor in Lord Huntingdon and Greenville), and Harcourt and Knowel where a Releaſe Means, 
was obtained from a Grantee of a Rent-Charge, without any Condition and by Fraud; and 
Lord Rawlinſon alſo cited the Caſe of Lord Huntingdon and Greenville, 2 Vern. 49. firſt decreed 
to protect a Purchaſer, and after that, a Releaſe gained from an Adminiſtrator de bonis non. 

So where a Releaſe was obtained from a Grantee of a Rent-Charge without any Conſideration, 
and by Fraud, and yet a Purchaſer was admitted to take Advantage of it. 2 Yern. 159. 

A Purchaſer came into a Man's Study, and there laid Hands on a Statute that would 
have fallen on his Eſtate, and put it up in his Pocket; and he having thereby obtained an 
Advantage in Law, though ſo unfairly, and by ſo ill a Practice, yet the Court woul-, not 
take that Advantage from him. Abr. Ca. Eg. 354. | 

A Purchaſer brought a Bill for Writings and a Partition; Defendant inſiſted, that there Pariicion, 
was an Intail, and the Plaintiffs Purchaſe not good. The Court on the firſt Hearing gave 
Plaintiff Time to try his Title. Ejectment was brought, and a Copy of a Deed of Intail 
produced in Evidence, but the Original was loft, and not prove] to be executed; a Verdict 
was againſt the Intail: On the Cauſe coming on upon the Equity reſerved, Defendant in- 
ſiſted he ought not to be bound by one Trial in a Matter of Right of Inheritance. Sed non 
allocatur, being a Decree only for Partiizon. Tamen Q. 2 Vern. 232. | 

A. buys a Reverſion expectant on an Eſtate for Life granted by Copy of Court-Roll to B. ReyerGon. 
where in truth B. had no ſuch Copy nor Grant of ſuch Eſtate, yet deereed, that B. ſhall enjoy 
it for Life againſt A. the Purchaſer. 2 Vern. 279. 

A. deviſed to B. for Life, Remainder to C. B.'s Son an Infant in Fee, and deviſed 4001. Mortgage: | 
to the Son to be paid at twenty-one, and made the Father Executor, and left 20007. Perſonal 
Aſſets, and B. having ſpent the Perſonal Aﬀets, mortgaged the Lands to F. S. and made 
Affidavit, that they were free from Incumbrances, and that he was ſeiſed in Fee, and levied 
a Fine for corroborating the Mortgage, and alſo declared the Uſe thereof to hin and his 
Heirs; the Son having entered for a Forfeiture, the Mortgagee brought his Bill to be re- 
lieved; and the Court decreed, that the Mottgagee, notwithſtanding the Forfeiture, ſhould 
hold and enjoy the Lands againſt the Son during the Life of the Father. Abr. Ca. Ig. 257. 
pl. 2. Prec. in Chan. 108. | 

Where there is a Clauſe or Proviſion in a Conveyance for the Vendor to Re-purchaſe, the Time to Re- 
Time limited for that Purpoſe ought to be preciſely obſerved. Vern. 269. paurchaſe. 

A Purchaſer of S. S. Stock of an Agent that kept the Proprietor's Minutes, and who pre- 8. 8. Stock, 
tended a Power to ſell, and got another to perſonate the Proptietor, and ſign the Transfer, 
procured the ſame transferred, made Affidavit of the Sale, and had it entered into the Books, 
and then ran away, but before was a Man in good Credit for Subſtance, Fe. The Purchaſer 
fold the Stock again, though forbid by the Proprietor. In Trover at Niff Prius, before Sit 
P. King, he directed the Jury to find for the Proprietor, which they did, but gave her no 
more Damages than the Value of the Stock at the Lime of her buying. Mod. Ca. 9 8 

— entere 
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Judgment. A. entred into a Judgment to B, and C. which is defeaſanced to the Uſe of D. and in the 
Defeazance A. covenants for himſelf, and his Heirs, to pay to D. the Ceſtui que Truſt, and 
her Heirs; afterwards A. ſells Part, and the other Part deſcended to the Heir, who married 
and had Children; B. one of the Truſtees dies; C. the ſurviving Truſtee makes A. the Conu- 
ſor of the Judgment, Executor; D. the Ceftui que Truſt, brings a Bill againſt the Executors 
of A. the Heir at Law and the Purchaſer, for Relief, not being able to recover at Law, the 
Conuſor being made Executor; but no Relief. The Lord Chancellor ſaid, though it be a 
meer Accident and Slip by the Conuſor's being made Executor, yet Equity will not inter- 
poſe or give any Aſſiſtance to affect a Purchaſer; and bid them recover at Law, if they 
could. Sel. Ch. Caſes in Lord King's Time 80. | 

Of a Pur- The Court of Chancery would not ſtay a Purchaſer from felling of Woods, though the 

chaſer's felling Vendor had an Eſtate for Life; and the Court would not bar him Remedy at Law upon any 

Woods. Evidence he could produce. Toth. 223. 

Purchaſer of The Father makes a voluntary Conveyance in Tail of Lands, referving an Eſtate for 

Woods after a Life, after ſells the Woods upon the Lands to a Stranger. Decreed in Chancery, that the 

N Vendees of the Woods ſhall have them notwithſtanding the Conveyance of the Lands. 

f Toth. 237, 238. 

Nos of Is: A N for a valuable Confideration without Notice ſhall not be impeached, eſpecially 

cumbrances. where a Settlement has ſince been made in his Favour. Yin. Tit. Purchaſer (C) pl. 1. 

A Purchaſer that comes in without Notice of a Rent Charge ſhall not be chargeable there- 
with, although given to a Charitable Uſe. Toth. 258. 

Notice of an Incumbrance before the Conveyance is executed, ſhall bind the Purchaſer, 
The Court ſaid it had always been ſo ruled. More v. Maybow, Mich. 15 Car. Chan. 
Caſes 34. 2 Freem. Rep. 175. and it was ſo decreed by the Lord Chancellor in Sir William 
Wheeler and Yarraway and Nicholas. 

A Purchaſer ſhall not be affected by a Judgment in Equity, without expreſs Notice of it 
before the Purchaſe ; it is otherwiſe at Law. Chan. Ca. 37. Nel. Chan. Rep. g. 

A Purchaſer for a valuable Confideration without Notice, was decreed to pay Arrears of an 
Annuity charged on the Lands purchaſed, though the ſame was due thirty Years before, and 
no Demand in all that Time. Fin. Rep. 252. 

A voluntary Conveyance decreed againſt a (Fointreſs) Purchaſer for a valuable Conſidera- 
tion; (but it ſeems, that the not having Notice was the Laches of the Jointreſs, Sc.) Chan. 
Ca. 291, 292. 

A Purchaſer from J. S. who has a Decree againſt him in Chancery for Land, ſhall be 
bound by the Decree, though he had no Notice of it. 2 Chan. Ca. 48. 

J. C. mortgaged Land to H. and (having two Sons J. and E.) deviſed the Equity of Re- 
demption to E. H. and J. join in an Aſſignment of the Mortgage to E. Though E. 
pleaded want of Notice of the Will, and that J. was the viſible Heir, yet decreed, that E. 
ſhould have the Equity of Redemption, on the Foot of the firſt Mortgage. Nel. Chan. 
Rep. 153. | | „ 

A. peck, having Notice of a Settlement, whereby B. the Vendor was but Tenant for 
Life, Remainder to his firſt, Sc. Son in Tail. Afterwards A. ſells to C. who had no Notice; 
B. dies leaving a Son ; the Bill was diſmiſſed as to C. but decreed A. to account for the 
Conſideration Money, which he fold the Eſtate for, with Intereſt from the Deccaſe of B. 
thercout diſcounting what was due on a Mortgage prior to the Settlement which he had bought 
in. 2 Vern, 384. 

A. ſells to B. who has Notice of an Incumbrance; B. ſells to C. who has 20 Notice. And 
he to D. who has Notice; the Maſter of the Rolls thought this revived the firſt Notice to 
B. Bur the Lord Keeper held the contrary, Pre. in Chan. 51. | 

Lord Chancellor faid, he took it to be a Rule in Equity, that where a Man is a Purchaſer 
without Notice he ſhall not be annoyed in Equity ; not only where he has prior a legal Eſtate, 
but where he has a better Title or Right to call for the legal Eſtate than the other. A. pur- 
chaſcs of B. who had done an Act of Bankruptcy, but without Notice of it; afterwards a 
Commiſſion is taken out, and there being a Term ſtanding out in Truſtees, the Aſſignee 
brings a Bill againſt /hem and the Purchaſer, to have the Term aſſigned to him. Bill dif- 
miſſed. 2 Vern, 599. It makes no Difference whether the Party be a Purchaſer of the 
legal [tate, or only of an equitable Intereſt, Lilly's Prac. Conv. 393. ch 8 

A. mortgaged an Eſtate for Years to D. who aſſigned the ſame to H. who made his 
Wife V. Executrix, and died. A. ſuggeſts that D. agreed to execute a Reconveyance. V. 
pleads that ſhe was a Purchaſer and Legatee, without any Notice of ſuch Agreement, and 
that in Conſideration of a Marriage between her and J. Sc. ſhe aſſigned the original Leaſe 
in Truſt that the Marriage took Effect, therefore J. and V. claim an abſolute Eſtate, having 
no Notice of ſuch Agreement. Decreed, that it appearing the Plea was true, J. and V. 
; | were 


— 


4 by his Father's Will, contracted with A. to fell him this Annuity z A. goes to B. the charged on 
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were in Nature of Purchaſcrs without Notice, and therefore the Plea was allowed, but 
that chey ſhould give A. at his Charge, a Copy of the Deed of Truſt, if required. Fiz. 
ep. 9 | | 
7 * his Marriage with B. ſettles Lands for her Jointure, which were ſubject to an A jointore 
Intail. C. Brother of 4. was privy to the Intail, ingroſſed the Jointure Deed, had the made, the In- | 
Deed of Intail in his Cuſtody, and concealed it. A. deviſed the Lands to J. S. and after- 2 rte | 
wards died without Iſſue, and J. S. married the Widow; C. ſets up the Intail, brought an 2 22 
Ejectment, and recovered. J. S. and his Wife brought a Bill to be relieved. C. confeſſed | 
that he was privy to the Marriage Treaty, ingroſſed the Jointure Deed, and had the Deed | 
of Intail in his Cuſtody, but did not mention his Title, nor diſcover the Deed of Intail, 
becauſe he apprehended his Brother would dock the Intail. Decreed the Wife to hold her 
Tointure, and a perpetual Injunction againſt the Judgment in Ejectment; but the Bill was 
diſmiſt as to the Huſband's Claim of the Reverſion and Inheritance by a voluntary Devile. 
And this Decree was afterwards affirmed in the Houſe of Lords. 2 Vern. 239. 3 
So where a Mother, who was abſolute Owner of a Term, was preſent at a Treaty for her Settlement of 
Son's Marriage, and heard her Son declare, that the Term was to come to him at his the Reverlioo 
Mother's Death, and was a Witneſs to the Deed by which the Reverſion of the Term was N 
ſettled on the Iſſue of that Marriage; and on a Bill brought by the Iſſue of that Marriage Lan de- 
ſhe was compelled in Equity to make good the Settlement, and to ſettle the Reverſion of cieed to be 
the Term accordingly. 2 ern. 150. made good. 


So where a younger Brother, having an Annuity of 100. per Ann. charged on Lands An Annuity 


clder Brother, -and tells him he was about to buy this Annuity of his younger Brother, * 2 
and defired to know if his younger Brother had a good Title to it, and whether his to be paid 
Father was ſeiſed in Fee at the Time of making the Will, and whether the Will was ever notwichſtand- 
revoked. B. told him he-believed his Brother had a good Title to it, and that he had paid ing a prior 
him his Annuity theſe twenty Years ; but withal, told him, that he heard there was a Set- Settlement. 
tlement made of his Father's Lands before the Will, and that the ſaid Settlement was in 
the Hands of F. $ and that he had never ſeen it, and therefore could not tell him what the 
Contents of it were, but encouraged him to proceed in his Purchaſe, telling him, he had 
not only paid his Brother his Annuity to that Time, but had paid his Siſters 3000 J. under 
the ſame Will; afterwards B. gets the Settlement in his Hands, by which the Land out of 
which the Annuity iſſued was intailed, and would thereby avoid this Annuity : But on a 
Bill by A. to have the Annuity paid, or the Purchaſe Money back again, the Court decreed 
Payment - the Annuity, purely on the Incouragement given by the eldet Brother. Abr. 
Ca. Eg. 356. | 

A Purchaſer for a valuable Conſideration, without Notice; having as good Title to Equity 
as any other Perſon, the Court of Chancery will never take any Advantage from him, 
and conſequently will not grant a Diſcovery againſt him of the only Equity he has to 
defend himſelf by, which if he ſhould be obliged to diſcover, the other Party would 
immediately take Advantage of; and there certainly may be Caſes where a Purchaſer for 
a valuable Conſideration, without Notice of an Act of Bankruptcy, ſhall not be obliged in Bankruptcy.” 
the ſaid Court to diſcover any Thing (whether Incumbrances that he has got in, or any 
other Thing) but all Advantages ſhall be left him to defend himſelf by. Suppoſe two 
Purchaſers without Notice, and the ſecond by Chance gets holds of an old Term, he ſhall 
defend himſelf thereby againſt the firſt, who till is as much a Purchaſer for a valuable 
Conſideration as himſelf; therefore a Purcbaſer for a valuable Conſideration, without Notice 
of the Bankruptcy, is to be relieved againſt it in Chancery, within 21 Fac: 1. Caſes in Lord 
Talbot's Time 69. 

A Debtor by Bond deviſed it ſhould be paid out of his perſonal Eſtate; and if that 
was not ſufficient; then to ſell his real Eſtate and pay it, which accordingly was fold, and 
by ſeveral Conveyances came to the Defendant, who was ſued for the Money as charged 
on the Lands which he bought. But it was decreed, that the Money which was received 
for the Sale of the Lands ſhall go in Aid of this Purchaſe, which was for a valuable 
Conſideration without any Notice, Sc. Fin. Rep. 137. | 

A. purchaſed the Manor of D. in which were Lands called B. and P. The Manor, at the Purchaſer af- 
Time of the Purchaſe, was in Mortgage for a Term of Years, and the Mortgage was paid fiſted as to 

. a | 70 Lands ex · 

off, and the Term aſſigned in Truſt to attend the Inheritance; afterwards A. upon the Mar- 


; epted i | 
rlage of his Son, ſettles Part of theſe Lands, and amongſt them the Lands called B. and P. but a | 
no Care was taken of the Mortgage Term that ſtood out; afterwards A. being in Poſſeſſion Manner. | | 


contracts with Brockett to fell him all the ſaid Manor, except the Lands of B. and P. but rt 
—— | * \ 2h the 


as 


a pO. - mm 


"> Ia, 2 <_— 


2. A 


1 _—Y M.A nn —_ 


k Purchaſe. Part 7, 


8 
. . 


— 


the Lands B. and P. as Part that he would ſell; for Brockett did not know that any Part of 
the Lands were called by that Name; and in the Conveyance to him there is an Exception 
of Lands called B. and P. After the Purchaſe-Money paid, Brockett was evicted of the ſaid 
Lands by Oxwick, who claimed under A.s Son; upon which Brockett having found the old 
Term that was on Foot at the Time of A.'s Purchaſe, and got an Aſſignment of it; Oxwick 
brought his Bill againſt Broctett to be relieved, and to have an Aſſignment of the Term; 
and that as to the Lands called B. and P. he was no Purchaſer of them, for they were ex- 
preſly excepted in his Conveyance, But Lord Chancellor was of Opinion, that theſe Lands 
being ſhewn to the Defendant as Part of his Purchaſe, he (not knowing them to be excepted 
by the Name of B. and P.) was in Equity a Purchaſer of them; and che Court ought not 
to aſſiſt in defeating of him, and therefore diſmiſſed the Bill as to all the Lands purchaſed by 
him. Abr. Ca. Eq. 355. 
Diſcovery of A Purchaſer of Lands from A. which B. makes Title to, getting the Deeds that make 
Deeds. out B.'s Title, is not bound to diſcover them. Chan. Ca. 69. 
An Heir exhibited a Bill for the Diſcovery of Evidences concerning Lands that were his 
Anceſtors; the Defendant ſwore that he was a Purchaſer of the Lands, and the Heir de- 
manded a Sight of his Deeds and Writings. But per Lord Chancellor, he ſhall not ſee them; 
for although the Heir prima facie has a legal Title, he may go into a Court of Law if he 
\ pleaſes ; but this Court will not compel the ſhewing the Writings to any Perſon unleſs he 
has an equitable Title, as a Mortgagee, &c. And this is the Difference between a legal and 
an equitable Title. 2 Freem. Rep. 24. | 
Supplying A. employed by B. to purchaſe Lands, contrary to Agreement purchaſed them in his own 
Defeats in Name, but by Perſuaſion let A. into the Purchaſe by Deed, wherein were ſeveral Omiſſions of 
n Things comprized in the Purchaſe-Deed. On a Bill for Relief the Omiſſions were decreed to 
| be ſupplied. Nel. Chan. Rep. 7. 

Favouredby The Huſband made a Leaſe of the Wife's Land to one who was ignorant of the defeaſible 
Allowance. Title. The Leſſee built upon the Land, and was at great Charge theiein. The Huſband 
Leaſe by Ba- died, and the Wife avoided the Leaſe at Law, but was compelled in Equity to yield a Re- 
ron of the compence for the building and bettering of the Land; for it was ſo much the better worth 

Feme's Land. unto her. Rep. Chan. 5. | 
Purchaſerof a But where a Purchaſer of a Term of ſixty-one Years, which he aſſigned to Truſtees, and 
Term. alſo of the Reverſion and Inheritance, being in Poſſeſſion, had laid out 1000 J. in Building, 
and enjoyed the ſame till the Death of the Vendor, and then the Land was recovered by 
virtue of an old dormant Eutail; the Court would not relieve the Purchaſer who was Plain- 

tiff, nor give Defendant any Coffs. Nel. Chan. Rep. 57, 58. | 
But Allowances for Inprovements and neceſſary Reparations were made to a Purchaſer of a 
Term, upon decreeing it to be delivered up to Deviſees in Remainder. Fin. Rep. 379. 

So where it was after a long Time, (the Perſon claiming having been beyond Sea twenty 
Years, and ignorant of his Title till after his Return) and divers Purchaſes made, and the 
laſt Purchaſer had laid out Money in Building, it was decreed in Chancery that he hold till 
ſatisfied, diſcounting for the Profits received after the Purchaſe. 2 Lev. 152. Ca. Eq. Abr. 


356. P. 9. 
prior Setile- A Purchaſer, who before his Purchaſe- Money paid, or Deeds executed, (though not be- 
ment. fore his Contract made) had Notice of a prior Setilement, was ordered to be allowed what he 


had laid out in laſting Improvements upon the Premiſſes, though they were made pending 
the Suit. Vern. 487. 
Articles of And where it appears that Articles of a Purchaſe were unfairly obtained, though not to 
Purchaſe. ſuch a Degree as to ſet them aſide, yet if upon the Proſpect of their being performed he 
has improved the Eſtate, it is reaſonable he ſhould have Allowance for laſting Improvements, 
provided he deliver up the Articles, and account for the Profits ; but if he goes to Law he 
mult not expect it. Ca. Eg. in Lord Talbots Time 234, 236. 
Bill for Pur. P.'s Wife, before her Marriage with P. being poſſeſſed of a Term of Years as Executrix 
chaſe-Money to her firſt Huſband, and which was liable as Aſſets to the Payment of his Debts; in order 
_—_— , thereto, and to raiſe Money for that Purpoſe, P. and his Wife, after their Marriage, entered 
prior 3957 into an Agreement with D. for Sale of the Houſe in Queſtion, for the Reſidue of the Term, 
ment z anda for 4501. whereof 2101, was to be applied in Diſcharge of a Mortgage thereon to one J. S. 
Note given and the remaining 2401. was to be paid to P. and his Wife; accordingly P. and his Wife 
= — exccuted an Aſſignment of the Houſe to D. with a Receipt indorfed thereon for the whole 
why 8 deliver. Purchaſe- Money; but D. did not then pay the Purchaſe-Money, but gave a Note for the 
ed up, and” Payment of 2104. Part thereof, to J. S. the Mortgagee, and of the remaining 2401. to P. 
the Premiſſes and his Wife; and for the Non-payment thereof P. and his Wife brought their Bill in Chan- 


re conveyed. cery to have a fpecifick Performance and Pay ment of the Money accordingly. D. by bis 
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Anſwer admitted the whole Caſe to be as above, but inſiſted that he ought not to be bound 
thereby, for that P. and his Wife could not make him a good Title, they having, by Arti- 
cles before Marriage, agreed to ſettle this Houſe for the Benefit of themſelves and their Iſſue, 
of which he had no Notice at the Time of his Purchaſe z and for the Diſcovery of theſe Ar- 
ticles, and to have up his Note on a Re- aſſignment of the Hoviſe, D. brought his Croſs-Bill. 
p, and his Wife, by their Anſwer, admitted there were ſuch Articles, but inſiſted, that the 

Houſe lying in Middleſex, thoſe Articles were never regiſtered in the Middleſex Office, and 

therefore void as againſt D. Bur it was decreed, that the original Bill ſhould be diſmiſſed 

with Coſts, and on the Croſs-Bill it was decreed, that the Note given for the Purchaſe-Money 

ſhould be delivered up on a Re- aſſignment of the Houſe, and D. likewiſe to have his Coſts 

by Reaſon of P.'s Fraud and concealing the Articles. Abr. Ca. Eg. 357, 338. 

So where the ſecond Purchaſer having Notice of the firſt Purchaſe, but that it was not 
regiſtered, went and purchaſed the ſame Eſtate, and got his Purchaſe regiſtered ; yet it was 
decreed, that having Notice of the firſt Purchaſe, though it was not regiſtered, bound him; 
and that his getting his own Purchaſe firſt regiſtered was a Fraud; the Deſign of thoſe Acts 
being only to give Parties Notice, who might otherwiſe without ſuch Regiſtry be in Danger 
of being impoſed on by a prior Purchaſe or Mortgage, which they are in no Danger of 
when they have Notice thereof in any Manner, though not by the Regiſtry. Abr. Ca. 

Eg. 358. | | 
an axe Statnte being againſt a Purchaſer, though no direct Proof on either Side, was Fabourev 
decreed to be cancelled. Toth, 258, 277. af: 1 | 

Purchaſers relieved of a ſleeping Mortgage. Toth. 258. eee 

A Purchaſer, and thoſe under whom he claimed, had been in quiet Poſſeſſion for ſixteen \, 4 
* ; . gage an 
Years, and then the Defendant ſet up a Mortgage and a Recognizance to incumber the Pre- Recognizance , 
miſſes, againſt whom the Purchaſer exhibited his Bill to be relieved ; but there being no 
Proof to confirm, but that the Mortgage and Recognizance might both be ſatisfied, the 
Mortgage was decreed to be delivered up and cancelled, and the Recognizance to be vacated, 

Fin. Rep. 250. | | 

A Man poſſeſſed of a Leaſe for fifty Years, he died inteſtate, the Wife adminiſtered, and Uſe. 

made a Feoffment to her own Uſe; a little before her Marriage with a ſecond Huſband, 

the Feoffees ſold the Land for a valuable Conſideration, which was enjoyed many Years ac- 

cordingly ; after the Wife's Death the ſecond Huſband would avoid this Purchaſe by Rea- 

ſon of the Uſe; but the Court decreed that the Purchaſers ſhould enjoy it, notwithſtanding 

a Verdict at Law. Toth. 223, 224. . 3 nail. ie | 

Lands deviſed to be ſold for Payment of Legacies, the Sale was made by V. who poſſcſſed Legacies, 
them ſix Years, and then fold them to A. A. and his Heir enjoyed the ſame twenty-two 
Years more, without any Demand of the Legacies. This quiet Poſſeſſion tor twenty-eight 
Years was held a good Title, and the Bill brought againſt the Purchaler for the Payment of 
the Legacies was diſmiſſed, V. the Vendor having received by the Sale Money ſufficient to 
diſcharge the Legacies, Fin. Rep. 316. | 

A. Tenant in Tail of a Copybold, Remainder to himſelf in Fee, purchaſed the Freebo!d of Copy hold. 
the Lord, and then ſells to J. S. and dies; and after thirty Years Poſſeſſion the Son of A. 
ſets up a Title as Iſſue in Tail. The Lord Chancellor declared, that the Purchaſer of the 
Freehold ſhall attract the other Eſtate, which was but at Will; and decreed the Purchaſer 
to enjoy againſt the Iſſue in Tail. Vern. 393. For the Copyhold being ſevered from the 
Manor, there is no Means to bar it. 2 Chan. Ca. 174. and vide Vern. 458. 

P. having a Leaſe of certain Mills for twelve Years, which were near expired; Leſſor Leſſee decreed 
on his Marriage made a Settlement of theſe Mills to the Uſe of himſelf for Life, then to to hold his 
the firſt and other Sons of that Marriage in Tail Male, Remainder to his own right Heirs, 22 uy 
Afterwards P. took a new Leaſe of theſe Mills from the ſaid Leſſor for thirty Years, and _ 72 
laid out 28004. in Building and Improvements; D. was the eldeſt Iſſue Male of the Leſſor, prior Sertle- 
and during the Time P. was making Improvements, went to his Father, and told him, he ment. 
had no Power to make any ſuch Leaſe; that after his Death the Eſtate would be bis, but 
never acquainted P. with this, or of the Settlement made on his Father's Marriage; but 
on the contrary, wrote to P. to take care to keep one of the Mills in particular in Repair; 
then the Father died, and the Son recovered in an Ejectment againſt the Leſſee, who 
thereupon brought his Bill to be quieted in the: Poſſeſſion of the Mills during the Reſidue 
of his Leaſe, becauſe 'D. was fully acquainted with the Circumſtances of this Leaſe, 
knew his Father had no Power to make it, and yet never forbad nor cautioned P. from 
going on with his Repairs, but on the contrary ſtood by and ſaw them, and encouraged 
him in the Proceeding therein; and therefore it was decreed that P. ſnould hold during the 
Reſidue of his Term z for though D. was not privy to the making of this Leaſe, as Hein 
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only the Fraud of the Father, yet he being to have the Eſtate after his Father's Death, and 
taking Notice thereof to his Father, that he had no Power to make any ſuch Leaſe, and 
yet ſuffering P. to go on in his RO with a Deſign to reap the whole Beneiit bimſelf 
when his Father was dead, was ſuch a Fraud and Practice in him as ought to be diſcour. 
tenanced in Equity; for Qui tacet aſſentire videtur. Abr. Ca. Eq. 356, 357. | 


(E) In what Caſes Purchaſes are affected. 


1. By Incum- V Articles ſhall never be ſet up againſt an abſolute Purchaſer, although ſuch Pyr. 

brances. chaſer had Notice by being a Party to the Articles; but Quære; for there was another 

Aniclis. Point in the Caſe, which might be the Foundation of the Judgment. Yin. Abr. Tit. Pur. 
chaſer, (D) pl. 5. | 

Marriage- A Cburch Leaſe was agreed by Marriage Articles to be ſettled upon the Huſband and Wife, 

Articles. and the Iſſue of the Marriage. They had Iſſue; the Huſband mortgaged the Leaſe to A. and 
then the Huſband and Wife ſurrendered the Leaſe, and a new one was granted to J. S. af. 
terwards B. purchaſed this laſt Leaſe, without Notice of the Articles. B. died, and his Exe- 
cutors fold the Leaſe to C. who had Notice of the Articles, and gave him a collateral Se- 
curity for the better aſſuring his Title. The Plaintiff claimed under the Articles, and prayed, 
that C. by Reaſon of the Notice he had of the Articles, might be conſidered as a Truftee for 
him: C. pleaded his Purchaſe, and confeſſed the Notice, but inſiſted principally upon B.'s 
Purchaſe without Notice, and that he had now B.'s Title. And becauſe C. claimed under 
B. who was a Purchaſer without Notice, and who had barred the Plaintiff*s Right, and that 
all B's Right was now devolved upon C. Lord Chancellor Talbot decreed for C. and ſaid, 
it would be the ſame, though C. had been only a Voluntier, as B.*s Executors were, and that 
C.*s taking collateral Security would not make his Caſe the worſe; but if B. had had Notice, 
all would be overturned. Ca. Lord Talbot's Time 187. : 


Concealed Purchaſer is not to be affected with a concealed Conveyance, Butler v. Burk, 6 Febr. 1719. 

Conveyance. Vin. Abr. Tit. Purchaſer, (D) pl. 7. | | 

Decree. Ordered, That a Decree for a Leaſe and other Perſonal Eſtate by Conſent ſhall bind Pur- 
chaſers for valuable Conſideration. 3 Chan. Rep. 22. 

Award, An Eſtate was awarded to A. who had Poſſeſſion purſuant to the Award, and deviſed it to 


a Charity. B. having Notice of the Award, and the Deviſe, purchaſed it. Decreed againſt 
the Purchaſer, and in Favour of the Charity. Fin. Rep. 726. 

Jointure. A general Power to make a Jointure, and not ſaid of what Lands in particular, is not ſuch 
a Lien upon the Lands as will affect a Purchaſer, though the Power had been afterwards exc- 
cuted, much leſs where it is not executed at all. Vern. 407. | 

Will. A Deviſee of Lands got a Decree to hold againſt the Heir, who was 1 to have 
ſuppreſſed the Will; the Teſtator had mortgaged the Land, and a third Perſon, pending 
the Suit, got Aſſignment of the Mortgage, and purchaſed the Equity of Redemption of the 
Heir, with Notice of the Will. The Court would not admit the Purchaſer to diſpute the 
Juſtice of the Decree, nor to try at Law if the Will was cancelled by the Teſtator or not. 
2 Vern. 216, 217. | ak 

Judgment, Lord Cowper ſeemed to be of Opinion, that in Cafe of a Covenant to convey Land, the 
Money being paid, and afterwards the Vendor confeſſed a Judgment to a Creditor between 
the Time of the Conveyance and the Covenant, it ſhould not affect the Purchaſer, becauſe 
in Equity the Land is eſteemed to be ſold from the Time of the Covenant. Lucas's Rep. 468. 

And the ſame Point is admitted and affirmed by Lord Chancellor Cowper, though the 
Judgment-Creditor had no Notice of the Covenant, becauſe from the Time of the Articles 
and Payment, the Seller would be only a Truſtee for the Purchaſer. Will. Rep. 278, 279. 
But if the Conſideration paid is not ſomewhat adequate to the Thing Fr as if the 
Money paid is but a ſmall Sum in Reſpect of the Value of the Land, this ſhall not prevail 
over a meſne Judgment-Creditor. Per Lord Chancellor Cœwper, Will. Rep. 282. 

But a Mortgagee, for a valuable Conſideration, without Notice of ſuch Covenant, ſhall 
hold Place againſt ſuch Covenantee; for there the Money is lent upon the Credit of 
the Land, and attaches upon the Land, which a Judgment does not; which was granted. 
Will. Rep. 279. ge 1 Ho 80 

By the Stat. of 29 Car. 2. c. 3. F. 2. any Judge, or Officer of any of the Coutts at f- 
minſter, that ſhall ſign any Judgments, ſhall (without Fee) fet down the Day of the Month 
and Year of his ſo doing, upon the Paper or Record; &c. which he ſhall ſign, which ſhall 
be entered upon the Margin of the Roll of the Record of the faid Judgment; and ſuch 
Judgments, as againſt Purchaſers bona fide, for valuable Confideration, ſhall be Judgments 
only from ſuch Signing. | | dat | 
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Upn this Statute a Judgment ſhall have no Relation but from the Time of the Signing, 
not only as againſt Purchaſers of the Lands themſelves, but alſo as againſt prior Judgments 
entered in the Grand Seſſions of Males, to which that Statute does not extend; and ſaid, 
That a Man, who truſted his Money on a Judgment, was in ſome Part a Purchaſer of the 
Land, as he might take out Execution, and extend the Land itſelf; that the Rule laid down 
by the Statute for the Safety of Purchaſers of the Lands themſelves, was a good Rule to 
follow in the other Caſe, and the Relations were not to be favoured in a Court of Equity. 
Prec. in Chan. 4.78. ; | 

If a Judgment be ſigned in the Vacation, yet it is entered as of the Term before, and | 
none but a Purchaſer ſhall be admitted to ſay it was ſigned as of any other Time, and it is 
the Courſe of the Court to let all Thing be done in the Vacation as of the Term before. 

Salk. 401. Fareſley 39. 

The Stat. 4 &' 5 W. & M. c. 20. 5. 2, 3. enatts, That the Clerk of the Eſſoigns of the Court 
of C. B. Clerks of the Dockets in B. K. and the Maſter of the Office of Pleas in the Ex- 
chequer, ſhall, before the End of every Eaſter Term, alphabetically enter a Particular of all 
the Judgments of Debt by Confeſſion, Non ſum Informatus, Cc. of the Hilary Term pre- 
ceding, and within ten Days deliver Notes in Writing to the Clerks, Sc. The like before 
the End of Michaelmas Term, of the Terms of Eaſter and Trinity, and before the End of 
Hilary Term, of Michaelmas Term, under the Penalty of 100]. And that no Judgment 
ſhall affect Purchaſers of Lands or Mortgages, till docketed and entered as aforeſaid. 

Lands in Mortgage were purchaſed in another Man's Name in Truſt for the Purchaſer. Porchaſer in 
He, in whoſe Name they were bought, was a Debtor by Judgment; now if all the Lands, another's 
which were purchaſed in his Name, were in Truſt for the Purchaſer, they could not be af- Name. 
fected with the Judgment; but it appearing, that a Moiety was only in Truſt, the Judgment- 

Creditor had Relief. Fin. Rep. 63. | 

K. contracted with M. to ſell him Lands; afterwards A. the Father knowing 'of the ſaid Purchaſe for 
Contract purchaſed them of X. in Behalf of A. his Son, and had a Conveyance from X. to A. another. 
the Son and his Heirs. M. brought a Bill in Chancery to be relieved upon his ſaid Contract, 
and againſt the Conveyance to A. and charged Notice of this Contract to both A.'s. A. the 
Son pleaded, that he was a Purchaſer bona fide for a valuable Conſideration, without any 
Notice of K.'s Contract with M. and without any Truſt for his Father. Per Cur*, Notice to 
the Father was Notice to the Son, and ſhould affect him, though a Purchaſer; for Notice of 
a dormant Incumbrance to a Party who purchaſes for another, ſhall affect the Purchaſer him- 
ſelf; and decreed, that H. ſhopld convey the Lands to M. Nel. Chan. Rep. 59. 

A Purchaſer with Notice aliened to one who had no Notice. In this Caſe, though the Court Fraud. 
would not affect the Purchaſer without Notice, yet it being a Fraud, the Vendor, who was 
the Purchaſer with Notice, was decreed to make Satisfaction to his Vendee, who had ſued 
for Relief. Cited by Lord Chancellot Talbot, as a Cafe which he ſaid he remembered. Ca. 
in Lord Talbot's Time 188. | | 

If an Eftate ſubject to a Truſt is purchaſed from the Truſtees, for a valuable Conſideration Truſt. 
without Notice, a Court of Equity cannot affect the Purchaſer, though they can the Truſtees; 
but if ſuch Purchaſer had Notice, then the Truſt goes along with the Eſtate, and the Land 
continues ſubject to it. Ca. Eg. Talbot's Time 260. 20 

A. deviſed Lands to his Wife far Life, and after to his eldeſt Son, upon Condition, that if E 
his Wife ſhould be with Child, 80/7. ſhould be paid by the Heir at Law to the Child after | 
the Mother's Death. The Wife had a Child, and after the Mother and eldeſt Son conveyed | 
away the Land to a Purchaſer. Upon Notice proved of the Will, the Money, deviſed was 
decreed.to the Daughter, and the Court declared, it was a Truſt deviſed to go with the 
Land; and yet this Mill was void in Law as to the Legacy, ſeeing he who was to have the 
Benefit of the Breach of the Condition was Heir, and alſo the Party that ſhould pay the 
Legacy. 3 Ch. Rep. 93. Fea! 1 

A. deviſed Lands to B. charged with Payment of 6001. to C. and D. at a certain Time, Truſt and 
and in Default A. deviſed the Lands to E. B. and E. joined in a Mortgage of theſe Lands Mortgage. 
to F. and F. ſuffered B. to continue in Poſſeſſion, and to fell Timber; 10 that there was not 
lufficient to ſatisfy the 600 J. and the Mortgage; and by B. and E. joining it muſt be in- 
tended, that F. had Notice of the Truſt. Decreed, that the 600“. be paid before the Mort- 
gage. Fin. Rep. 225. | | a 

A Statute which was for Performance of Covenants, ought not to take away the Poſſeſſion Statute. 
of a Purchaſer. Toth. 258. | 52 

A Term in Truſt for Payment of Debts generally, is good againſt an Heir, though no Debts and e. 
Creditor be Party to the Need, nor Debt expreſſed in particular, nor Covenaot in the Leaſe gacics. 
6% but the Lord Keeper ſaid, he would not maintain it againſt 'a Purchaſer, Chan. 

2. 249. | | | | 7 Fu 
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Debt; yet it was decreed at the Rolls for the Plaintiff, and affirmed on Appeal to the Lord 


| Eſtate, and nothing came into the Executor's Hands as an equivalent for it, to make up the 


W. deviſed Lands to A. and B. his Wife for Life, upon Condition, that A. his Executors, 
Adminiſtrators or Aſſigns, ſhould pay all his Debts and Legacies, and after the Deceaſe of 
the Survivor of them, then he deviſed the Inheritance to C. their Son, and the Heirs Male 
of his Body, c. and made A. his Executor, and died; A. B. and C. joined in a Conveyance 
to D. A. died, leaving no Perſonal Eſtate. Per Cur', The Lands were liable in the Hands 
of the Purchaſer to pay the Debts and Legacies; and D. was decreed to pay the ſame with 
Damages and Coſts, and then he was to take his Remedy againſt B. for the Profits received, 
which the Court declared was likewiſe liable to pay this Legacy; and ſhe was decreed to pay 
the ſame to the Purchaſer, for which Purpoſe he was to have the Benefit of this Decree, 
Nel. Chan. Rep. 38, 39, 40. 

A. purchaſes a Leaſchold Eſtate of an Executor, having Notice of Teſtator's owing C. 
100 J. on bond; A. the Purchaſer was alſo a Creditor of the Teſtator for 200/. and of his 
Executor for 5501. and diſcounted both Debts, and then paid the Surplus, being 1g0l. in 
Money. C. exhibited a Bill againſt A. to have Satisfaction for his Debt out of the ſaid 
Eſtate, being Part of the Teſtator's Aſſets. A. inſiſted, that an Executor may ſell, and with 
the Money, when he has it, may pay his own Debts; and for the ſame Reaſon, he ma 
upon Sale diſcount, and allow the Debt the Purchaſer owes him, and the rather in this Caſe, 
becauſe he paid 1301. in Money, with which the Executor might have paid the Plaintiff's 


Chancellor, he ſaying, the Defendant was a Party, and conſenting to, and contriving a 
Devaſtavit. 2 Vern. 616. The ſame Caſe is ſaid to be cited and agreed by the Lord Chan- 
cellor, 13 November 1738. in Nugent v. Giffard; who ſaid, that he had examined the Re- 
giſter-Book, and the Decree was there founded upon particular Proof of Fraud, which Mr. 
Vernon's Report docs not plainly and fully ſet forth. 

An Executor being poſſeſſed of a Term for Years in Right of his Teſtator, and being in- 
debted to one on his own Account, agreed with his Creditor for Sale of this Term, and that 
the Debt ſhould be diſcounted out of the Purchaſe-Money. Upon a Bill brought againſt 
him by the Teſtator's Creditors, he was not allowed to ſink his own Debt, but was decreed 
to pay the Money, he having purchaſed with full Notice; that this was a Teſtamentary 


Quantum of the Teſtator's Aſſets. Prec. in Chan. 434. 
A. was indebted by three Bonds, in which B. was Surety for him, and alſo in another Bond 
alone to one to whom B. afterwards gave his own Bond alone. A. being ſo indebted, made 
his Will, and in the Beginning ſays, My Will is, that all my Debts be paid, and I do charge 
all my Lands with Payment thereof. Item, I give all my Real and Perſonal Eſtate to B. bis 
Heirs, Executors, Adminiſtrators and Afigns, chargeable nevertheleſs with Payment of all Debts 
and Legacies. And made B. his Executor. A. died in 1724. B. proved the Will, and in 
the ſame Year ſold a Freehold Eſtate of 4.'s to E. In 1725. B. fold a Leaſehold Eſtate of 
A.*s to F. and in 1727. he ſold another Eſtate of A.'s, conſiſting of both Freehold and Leaſe- 
hold, to G. In every Conveyance A.'s Will was recited. To one of the Deeds J. S. a Cre- 
ditor of A. was a,ſubſcribing Witneſs. . Theſe Lands were ſold in the Neighbourhood by 
Outcry. At the. Time of the Sales, all the Creditors either lived in the Town where B. lived, 
or within four Miles thereof. All along, till 1730, the Creditors received the Intereſt at 30 
per Cent. regularly from B. who was a ſolvent Perſon, till 1732, when he became Bankrupr. 
In 1734. the Creditors of A. brought a Bill againſt B. and the Aſſignees of the Bankrupt's 
Eſtate, for Satisfaction of their Debts out of the Lands fold by B. to E. F. and G. The 
Maſter of the Rolls ſaid, that with Regard to the Leaſchold Eſtate ſold to F. the Creditors 
cannot have Satisfaction out of that, and this was ſo plain, that it would be morſtrovs to call 
it in Queſtion; that the Executors are the proper Perſons at Law to diſpoſe of a Teftator's 
Perſonal Eſtate, which indeed in fome Caſes might be cloathed with ſuch particular Truſt, 
that poſſibly the Court in ſuch Caſes may require a Purchaſer thereof to ſee the Money 
rightly applied; but unleſs there is ſome ſuch particular Truſt, or a Fraud in the Caſe, it is 
impoſlible to ſay but that the Sale thereof by an Executor muſt ſtand, and the Creditois 
cannot afterwards break in upon it; and as to the Sale to E. he obſerved, that the general 
Rule is, That a Truſt, directing Land to be ſold for Payment of Debts generally, does not bind the 
Purchaſer to ſee the Money rightly applied; but if it be for Payment of certain Debts, ſpecific 
in a Particular, the Purchaſer mult ſee a right Application. This Caſe does not fall within 
either of theſe Rules, becauſe here the Lands are only charged with Payment of Debts, and 
not ordered to be fold for Payment; however that Circumſtance does not make any Piffe- 
rence; for if ſuch Diſtinction was to be made, the Conſequence would be, that when Lands 
are charged generally, they can never be diſcharged without a Suit in Chancery, which 
would be very inconvenient; beſides the Circumſtances of Acquieſcence ſo long as till 1734. 
without inſiſting on any Charge upon theſe Eſtates, and the Solvency of B. till 1732, er. the 
2 Creditors 
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Creditors receiving, their Intereſt regularly of B. till 1730, who could not be ſuppoſed ignorant 
of the Purchaſes made by: Outcry, and they living within three or four Miles of B. and 7. . 
a Creditor, being a ſubſcribing Witneſs to one of the Purchaſe-Deeds; nor does it appear; 
that the Purchaſers knew to whom the Debts were owing. Beſides B.'s being a Co-obligor 
in three Bonds, and having given to another Obligee his ſingle Bond, may be well deemed 
a Satisfaction for that Bond; by all which it appears, that the Creditors relied upon B. and 
therefore it is not-reaſonable, that they ſhould reſort now to A.'s Eſtate. His Honour dit- 
miſled the Bill with Coſts, as to F. the Purchaſer of the Leaſchold only, and as to the 
other Defendants, without Coſts, and ſo he was pleaſed to decree accordingly. He obſerved, 
that the only Objection that ſeemed of any Weight in this Matter is, that where Lands are 
appointed to be fold for Payment of Debts generally, the Truſt may be ſaid to be performed 
as ſoon as the Lands are fold; but that where they are only charged with the Payment of 
Dcbts, that the Truſt is not performed till theſe Debis are diſcharged; and ſaid, that fo far it 
is true, that where Lands are charged with Payment of Annuities, thoſe Lands will be 
charged in the Hands of a Purchaſer ; becauſe it was the very Purpoſe of making the Lands 
a Fund for that Payment, that it ſhould be a conſtant and ſubſiſting Fund; but where Lands 
are not burthened with ſuch a ſubſiſting Charge, the Purchaſer ought not to be bound to look 
to the Application of the Money; and that ſeems to be a true Diſtinction. Barn. Rep. Chan, 
78 {0 8 . 1. Is | ' . | 
* ods be given to a charitable Uſe, and to diſpoſe of an Overplus, if the Purchaſer had Rents. 
no Notice, it cannot bind him; but if Rent iſſue out of Land, the Purchaſer muſt pay it, 
but will not charge him to pay Arrears before Purchaſe, nor lay it upon one, nor excuſe the 
other. Toth. 95, 96. 1 ü | 
A. being ſeiſed of ſeveral Eſtates, granted an Annuity out of one of the Eſtates for a valuable Annuity and 
Conſideration, and gave -a_Recogn;zance for ſecuring the Payment of the Annuity; afterwards Recogni- 
A. ſold other Lands to B. who had no Notice of this Recognizance; and after that A. fold Lance. 
the Land, charged with the Annuity, to C. The Annuity was greatly in Arrear. Decreed, 
that the Annuity was a juſt and clear Duty, and ought to be paid out of the Lands purchaſed 
by. C. they being originally. charged; and this in Eaſe of B. whoſe Lands are bound only by 
the Recognizance, and that the ſame ought to be paid out of the Aſſets of C.'s Eſtate in the 
Hands, of his Executors, and if there be a Deficiency, then D. (to whom C. had ſold the 
Lands) to pay out of the Profits received; but on B.'s offering to pay the Annuity and Arrears, 
it was decreed, he ſhould have the Benefit of the Deed by which the Annuity was granted, 
and of the Recognizance, to reimburſe him. Fin. Rep. 1 30. 
A. ſeiſed of Lands, conveys them to B. in Truſt, for Payment of all his Debts in general. 
C. the Plaintiff, being one of the Creditors of A. exhibits his Bill againſt D. as being a 
Purchaſer under that Truſt, to pay the Debts, &c. It was inſiſted for D. that the Con- 
veyance to B. being general, to wit, for the Payment of all his Debts, and none of the Cre- 
ditors Parties to it, it was therefore revocable at Pleaſure, and merely voluntary; and that 
it had been ſo adjudged by Lord Keeper Coventry, and that ſuch Conveyances are ambula- 
| tory, and that if a Man makes a Conveyance to B. in Truſt to pay all his Debts mentioned 
in a Schedule, and all other his Debts, that as to all the Debts, beſides thoſe mentioned 
in the Schedule, ſuch Conveyance is fraudulent againſt a Purchaſer, But it was inſiſted for D. 
that if the Deed to B. was, revocable by A. yet D. purchaſing under that Conveyance, had 
confirmed it. Nel. Chan. Rep: 126, 127. 1 Ns 
A. drawed in B. a young Gentlemen, to fell his Eſtate at a great Under-value, with Purchaſer re- 
Covenants from B. for A.*s quiet Enjoyment; and it happened the Title was defective. A. fored his 
was evicted, and brought an Action on the Covenants. B. came into Chancery to be re- 2 "”_ 
lieved againſt the ſaid Action. A. inſiſted, , that he ought to have the Value of the Eſtate % 255 
evicted. Per Lord Keeper, A. who was a Lawyer, and ought to have underſtood a Title, 
purchaſed this Eſtate at a great Under value; and the Title now proving defective, and the 
Land evicted, it is unreaſonable he ſhould make an Advantage of this catching Bargain; 
=- therefore decreed. him his Purchaſe- Money, with Intereſt only, diſcounting meſne Profits. 
ern. 320. | | 
Where a Purchaſer has A llowance in Reſpect of an Incumbrance, this ſhall make the In- Ineum- 
cumbrance good, though it was before defective. Fern. 358. = brance. 
Where, a Deed of Truft is for the Payment of Debts in general, a Purchaſer is not affected 2. By Mirp- 
with any Miſapplication of the Money; otherwiſe where it is far Payment of Debts particu- plication of 
larly ſpecified. Vern. 260, 261. | | | Money. 
Where no. Creditors are Parties, ſuch Conveyances are ambulatory, revocable at Pleaſure, 
and merely voluntary; aad if a Man makes a Conveyance to another in Truſt to pay all his 
Debts mentioned in a Schedule, and all.gthet his Debts. as to all the Debts, beſides thoſe men- 
tioned, ſuch Conveyance is fraudulent againſt a Purchaſer. Net. Ch, Rep. 127. mM . 
| here 
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Where Lands are to be ſold for Payment of particular Debts mentioned in a Schedule, 
the Purchaſer muſt ſee his Money rightly applied; and if the Debts be not paid, that js 
ſuch a Breach of Truſt as ſhall affect the Purchaſer. But if more be fold than is ſufficient 
to pay the Debts, that ſhall not turn to the Prejudice of the Purchaſer, for he is not 
obliged to enter into the Account, and the Truſtees cannot ſell juſt fo much as is ſufficient 
to pay the Debts. 1 Vern. 303. Abr. Ca. Eq. 358. But if the Truſt be general, to pay 
Debts, though he has Notice of them, yet the Purchaſer is not obliged to fee the Money 
applied. Abr. Ca. Eq. 358. | , 

If the Words of a Wilk are thus, I give my Lands to A. and B. in Truſt, to fell to pay m 
Debts; the Purchaſer is ſafe; and it does not concern him to ſee if the Debts are ſatisfied, 
eſpecially if there is no Schedule. 2 Chan. Caſes 223. 

A Purchaſer of Lands deviſed to be ſold by Executors for Payment of Debts in Cafe of 
Deficiency of Perſonal Eſtate, is not concerned whether there be Sufficiency or not; for if 
he buys and pays, though there were ſufficient to pay the Debts out of the Perfonal Eſtate, 
yet he ſhall hold the Lands againſt the Heir, and the Heir ſhall take his Remedy againſt 
the Truſtee ; and fo if the Matter reſts in Account between the Heir and the Truftee, his 
Purchaſe is ſaſe, though the Money be Miſ-ſpent by the Truſtee. 2 Chan. Ca. 115. 

But Lis pendens between the Heir and Truſtee to have an Account, is ſufficient Notice in 
Law, without actual Notice of the Suit; ſo that if he purchaſe, tis at his Peril: So that 
if in the Event of that Suit ic falls out that the Debts were paid when he purchaſed, or fuf- 
ficient of the Perſonal Eſtate to pay his Debt without Sale, the Heir will recover againſt the 
Purchaſer ; but if it falls out that there was a Neceſſity to ſell them, then the Purchaſer is 
ſafe ; but ſuch Dependance of Suit muſt be real, and not colluſive. 2 Chan Ca. 116. 

And in 2 Chan. Ca. 223. it was agreed and reſolved, that by the Truſt in the Will to 
ſell, the Purchaſer purchaſes at his own Peril, if the Perſonal Eſtate and Profits of the Land 
ſhould prove ſufficient, and afterwards ſhould prove inſufficient. | 

Lands (whereof Part were in Jointure) were veſted in Truftees by A# of Parliament, to 
ſell and to raiſe Money for building, and ſtocking a Printing Houfe (burnt down in the 
Fire of London) and the Surplus to purchaſe Lands to be ſettled to the Uſes of the Marti- 
age Settlement, Money was borrowed accordingly upon a Mortgage, and the Queſtion was 
between the Remainder-man in Tail under the Settlement, and the Mortgagees, whether 
any more Money ought to be charged on the Mortgage, than what was taken up arid em- 
ployed according to the Truſt of the Act of Parliament. It was decreed by Lord Chan- 
cellor Fefferies, that there ought not, and that an Account be taken of how much had been 
employed, and the Defendant, on paying ſo much, with Intereſt and Coſts, diſcounting 
the Profits received by the Mortgagees, ſhould be let in to redeem ; though for the Mort- 
gagees it Was inſiſted, that it could not be reaſonably intended they could be privy to, 
and prove the laying out of the Money according to the Act of Parliament, and that no 
one would lend Money upon the Trufts of an Act of Parliament, if it was incumbent on 
him to ſee the Money laid out according to the Act, and that ſuch Conſtruction could not 
conſiſt with the Intention of the Act, but utterly prevent the ſame. 2 Yern. 5. Abr. Ca. 


Eg. 358. p. 3. 

e Tithe in a Term of Years in a Printing Office, and made his Will, and de- 
viſcd his Term in the Printing Office to his Executors, in Truſt, by Profits, Sc. to raiſe 
20001. for the Portion of his Daughter, and then for other Truſts, and died: The Execu- 
tors mortgaged the Term for 1000/7. to J. S. on Pretence of want of Aſſets to pay Teſta- 
tor's Debts; and the Plaintiff, the AMgnee of the Mortgagee, brought a Bill to Forecloſe 
the Equity of Redemption. The Daughter oppoſed it, and inſiſted this Mortgage ought 
not to take Place till her Portion was raifed, for that the ſaid Term was deviſed to the Exe- 
cutors in Truſt for that Purpoſe in the firſt Place, and the Mortgagee could not but have 
Notice of it; and that there were no Debrs of the Teſtator ; or if any, the Mortgagee at his 
Peril ought to ſee the Money applied to diſcharge them, and to be allowed no more than he 
could make out to be fo applied. Lord Keeper: Where a Truſt is to fell for Payment of 
Debts in a Schedule, the Purchaſer at his Peril is to fee the Money applied to the Payment 
of thoſe Debts; but here the Queſtion is, how far an Executor's Power extends over a 
Chattel which has a Truſt annexed to it; the Law has intruſted the Executor with the per- 
ſonal Eſtate to pay Debts, and unleſs he has a general Power, he has none at all; for if he 
cannot ſell, none can buy, and the general Truſt muſt take Place; and a Purchaſer is not 
bound to prove the Debts, or the Number of them, or the Application of the Purchaſe 
Money, therefore the Sale is good; but after, on Appeal to the Houſe of Lords, they al- 
tered the Decree, and preferred the Portion. Quære cauſam inde. Abr. Ca. Eq. 358, 359. 
and by 2 Vern. Rep. 445. The Court was of Opinion in this Cafe, that the Executor of a 
Teſtamentary Eſtate had the Power over it fo as to alien or ſell, as he ſhould judge nece ſſary ; 

and 
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and that if he ſold in Prejudice of a Reſiduaty or Specifick Legatee, they might have their 
Remedy againſt the Executor, but not follow the Eſtate into the Hands of a Purchaſer , tor 
ſhould that be allowed, no one would venture to buy of an Executor; four it would be un- 
reaſonable that a Purchaſer ſhould take upon him to make out the Account, as to the 
Oxantum of the Debts or Aſſets; nor is he intitled to have the Vouchers to make out ſuch 
an Account; and if ſuch Difficulties be put upon Purchaſers of Chattels, Sc. from Execcu- 
tors, it will follow, that Executors will be under an Incapacity, and diſabled to fell, though 
there be never ſo much Occaſion tor it, for Payment of Debts; and therefore the Court de- 
creed an Account to the Plaintiff of the Rents and Profits, and to hold and enjoy the Print- | 
177 Office, and Defendants to redeem, or be forecloſed. But the Decree was reverſed as 

atoreſaid. 

Purchaſers coming in Pendente lite, are bound. Toth. 259. 

In the Caſe of Hitchcock & al? v. Sedgwick & al', Lord Rawlinſon ſaid that the Chancery 3- Þ tre 

has been always very careful not to impeach Purchaſers by preſumptive Notice, and cited the π p 

Caſe of Brompton and Barker, where Tenant for Life, Remainder to his firſt Son, mort- e 

gaged for 1 00. the Dæed of Settlement was then produced, and ſeen by the Mortgage, who « Seth moat; 

notwithſtanding lent the Money, being adviſed that Tenant for Life, not having then any 

Son born, could deſtroy the contingent Remainder, whereas there was a Son born five Days 

before the Money lent; but the Mortgagee having no Natice thereof, and having got the 

Deed of Settlement, the Court would not relieve againſt him, but diſmiſſed the Bill. Ard 

the Caſe of Philips and Redbill, where Tenant for Life ſold as Tenant in Fee, and the very 

Deed of Settlement, at the Time of the Purchaſe, was produced and delivered to the Pur- 

chaſer himſelf, yet the Court would not affect the Purchaſer with preſumptive Notice, but 

diſmiſſed the Bill. 2 Yern. 159, 160. : 

A. and M. his Wife, being Tenants for Life, Remainder to Truſtees to raiſe 60007. 

Portions, Remainder in Fee, A. and M. by Deed created a Term for raiſing another 6000 /. 

for ſuch Perſons as M. ſhould appoint; with Power for A. and M. jointly to revoke the 

Uſes, They mortgaged Part thereof for 200 J. having before by Deed revoked pro tanto 

the former Uſes; the Mortgage recited both the Power of Revocation, and the Execution 

of it. M. by Will appointed the 6000 7. to the Plaintiffs, and died; afterwards A. married 

Defendant, and jointured the Premiſſes upon her; in the Settlement was an Exception of 

the Truſt for the 6000 J. Portions, and of the Mortgage, but no Mention made of the 

other 6001. Upon a Bill brought for the 60007. appointed by M. it was inſiſted that the 

ſecond Wife was a Purchaſcr without Notice of this Incumbrance; but per Cur. There 

was ſuficient Notice in Law, or an implied Notice; for the Mortgage was excepted in the 

Jointure, ſo that they could not be ignorant of the Mortgage, and therefore ought to 

have ſeen that, which would have led them to the other Deeds, in which, if purſued 

from one to another, the whole Caſe muſt have been diſcovered to them. Chan. Caſes 

287 to 291. | 

A Purchaſer having Notice of a Settlement made after Marriage, ought to have inquired 

of the Wife's Relations, who were Parties to the Deed, whether it was voluntary, or made 

purſuant to an Agreement before Marriage, and having Notice of the Deed, mult at his 

Peril purchaſe, and be bound to the Effect and Conſequence of the Deed. 2 Vern. 384. 


(F) Of Diſputes between Purchaſers, 


A PAROL Agreement for a Purchaſe and Poſſeſſion delivered, was decreed to be per- 
£ formed againſt a ſubſequent Purchaſer with Notice, who had a Conveyance, and paid 
nis Money. Vern. 363. OE 

Where a Writ of Dower was brought againſt ſeveral Purchaſers, the Court directed that 
the Sheriff ſhould charge them all proportionably, though otherwiſe the Sheriff might have 
charged them all out of one Party, and the Party ſhould have no Remedy at Law ; but in 
| Equity 122 ought all to be equally charged; and therefore the Court gave this Direction. 
deem. ep. 227. | 
Plaintiff and Defendant ſeverally purchaſed the ſame Reverſion expectant on the Death of 
Tenant for Life. Plaintiff brought a Bill to examine Witneſſes to preſerve their Teſtimony, 
anc to be admitted to try his Title in the Life of Tenant for Life. But as the Purchaſer was 
2 Defendant, the Court would do nothing in it, but diſmiſſed the Plaintiff's Bill, and he 
loft "is Land for want of examining his Witneſſes. Cited by Lord Commiſſioner Rawlinſon 
the Caſe of Hitchcock v. Sedgwick, as the Caſe of Seybourne v. Clifton. 2 Vern. 159. 
% Ca. Eq. 354. p. 3. Nelſon (in his Reports in Chancery, p. 125.) has the ſame Caſe by 
tne Name of Seabourn v. Cbilſton thus: The Plaintifi*'s Father and Mother in * 
| T' | ighe 
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Right were ſeiſed in Fee of the Lands in Queſtion, in which one P. had an Eſtate for Life 
and in 1643. they covenanted to levy a Fine thereof to the Uſe of the Father and Mother 
tor Life, and the Survivor of them, Remainder to their firſt Son (the Plaintiff) in Tail Male 
with ſeveral Remainders over. The Father ſurvived, and then forged another Deed, Fg 
claring the Uſes of the Fine to be to the Father and Mother, and to the Survivor of ther; 
and to his or her Heir. Under which Deed Defendant purchaſed the Lands of the Father 
who is ſince dead, and P. the Tenant for Life being ſtill living, the Plaintiff exhibited his 
Bill to perpetuate the Teſtimony of Witneſſes, to prove the true and diſprove the forgeq 
Deed. The Defendant demurred as being a real Purchaſer under the pretended Deed, be. 
lieving it was a true and real Deed, therefore it being to draw under Examination a Matter gf 
Forgery againſt a dead Perſon, who could not anſwer for himſelf, and to get Aid to impeach 
a real Purchaſer, he inſiſted he ought not to anſwer. And upon Debate it appearing that 
the Tenant for Life was {till living, ſo that the Plaintiff could not try his Title at Law, and 
that the Chancery is obliged to preſerve a Title at Law, which by ſuch Impediment coulg 
not at preſent be tried, the Demurrer was over-ruled. 

V. on Marriage with M. (in Conſideration of 6000 J. Portion, mentioned as received by 
him with M. an Infant) covenanted with B. and C. Truſtees, that if he and his Wife lived 
ſeven Years, then in three Months afterwards to lay out 10,0007. in a Purchaſe, and ſettle 
it on himſelf for Life, and on M. for her Jointure, &c. and if he died before a Settlement 
made, to leave her 10,0001. and confeſſed a Judgment to B. and C. for Performance of 
Covenants; 1500/7. of the Wife's Portion was laid out in purchaſing an Annuity of 1001, 
per Annum in the Exchequer, in the Name of C. and he gave a Declaration of Truſt to /. 
that his Name was uſed in Truſt for him, his Executors and Adminiſtrators, H. lent Y 
1000 J. on his aſſigning the Annuity, and depoſiting the Tallies and Orders with him, H. 
brought a Bill to compel C. to aſſign the Truſt for ſecuring his 10004. But on a Croſs Bill 
M. inſiſted that the Annuity purchaſed in C.”s Name was to be as a Pledge till the Marriage 
Agreement performed, and that the Tallies, Fc. were depoſited in C.*'s Hands for that Pur- 
poſe z but that her Huſband perſwaded her to take them out of his Hands, on Pretence 
they were not ſafe there; and ſhe having ſo done, he afterwards took them out of her Ca- 
binet, and delivered them to H. The Counſel for H. inſiſted, that whatever private Agree- 
ment might be between J. and his Wife, as he had not heard of it, it could not bind him, 
being only by Parol, and void by the Statute of Frauds, and that a Parol Agreement could 
not be tacked to a written one. But Cooper C. diſmiſſed the Bill of H. and decreed 1001, 
a Yeer to M. her Huſband being broke, and ſaid that though Parol Agreements are bound 
by the Statute, and that Agreements are not to be part Parol, and part in Writing, yet a 
Depoſit or collateral Security is not within the Purview of the Statute; and faid that M. 
who was married in her Infancy, and her Truſtees, who had made an improvident Agree- 
ment in Writing, did well afterwards, upon Recollection, to get that Depoſit for Perfor- 
mance of the Agreements. Hales v. Vanderchem, Mic. 1708. 2 Vern. 617. 

F. in Conſideration of the Marriage, and 4000. Portion, covenanted with X. that within 
ſix Months after K.'s Requeſt he would ſettle all his Lands in B. to the Uſe of himſelf for 
Lite, Kemainder to Truſtees to preſerve contingent Remainders, Remainder to E. his intended 
Wife for her Jointure, Remainder to the firſt, Sc. Son of the Marriage in Tail Male, Re- 
mainder to Trnſtees for five hundred Years, to raiſe 50001. for Daughters Portions. The 
Wite died, leaving no other Iſſue than one Daughter; F. married a 3 Wife, and ſet- 
tled the greateſt Part of the Lands in the Articles, without giving Notice of the Articles, 
and had }flue a Son and a Daughter by her, and died Inteſtate. It was held by the Maſter 
of the Rolls, that this 50007. ought to be made good out of the real Eſtate contracted to 
be ſettled, ſuppoſing that ſuch Part thereof as is left unſettled be ſufficient ; but that it muſt 
be agreed that the Land actually ſettled by F. on his ſecond Marriage without Notice, is 
a ,,ood Settlement, (though it be a Breach of Truſt) and muſt take Place againſt the Ar- 
t cles, no more Lands being liable to the Articles than are omitted out of the Settlement 
or. ſuch ſecond Marriage. And Lord Chancellor King ſignified the Opinion of Mr. Juſtice 
Price to be (as to this Point) that the Lands not included in the Settlement made on the ſe- 
cmd Marriage, muſt ſtand liable for raiſing the ſaid Daughters Portions. 2 Will. Rep. 430, 
447- | 

; ee ſeveral Chapters hereafter concerning the different Deeds or Inſtruments whereby Eſtatts 
are conveyed to Purchaſers, 
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Of claiming Title to Eflates by Preſcription. 


ARESCRIPTION is a Title by Uſe and Time allowed by Law, If. 113. 4: preſer iption, 
P It ſuppoles a Deſcent or Purchaſe originally. Wood's Toft B. 1. r. 3. what, 

To make tuch a Title to an Inheritance, the Time by Common Law is, Time whereof there 
i; no Memory of Man to the contrary , which is no limited Time, Wood's Inſt. B. 1. c. 3. citcs 
Lit. 170. Juſt. 115. 4 & b, 2 Injt. 95, 96, 238, 653. 

By Statutes Preſcription may be within Memory. Wood's Inſt. B. 2. c. 3. 

A Preſcription properly ſo called, (as it relates to an Inheritance) is to be Time out of In what 
Mind, and is for the moſt part Perſonal, being made in the Name of a certain Perſon and Names made, 
his Anceſtors, or thoſe whoſe Eſtate he has, or of a Body Politick and their Predeceſſors Fa bara may 
as when J. 8. ſeiſed of the Manor of D. in Fee, ſhews that he and his Anceſtors, and all cription, 
thoſe whoſe Eſtate he has in the ſaid Manor, have, Time out of Mind of Man, had, and 
uſed to have Common of Palture, &c. in ſuch a Place (being the Land of another) as ap- 
pertaining to the ſaid Manor. Wood's Inſt. B. 2. c. 3. cites Lit. 170, 183. It. 213. 5. 115 a, 

121. 42. Vent. 386, 387, &c. 

Tenant in Fee-ſimple ought to preſcribe in his own Name: Tenant for Life, Years, or at 
Will, in the Name of him who has the Fee. 101d. 

A Park-keeper for Life cannot preſcribe in himſelf and Predeceſſors to have ſuch Profits 
as incident to his Office, becauſe he has not any Intereſt in the Office in Perpetuity, neitker 
is there is any Inheritance in it; and a Man cannot prelcribe to the Incidents, unleſs he can 
preſcribe to the 2 Thing. Dyer 70. * , 

Leſſee for Life cannot preſcribe alone, but he and him in Remainder may preſcribe to- 
gcther, both being but one Eſtate. Q; Leon. 177. | 

Natural Perſons cannot gain or be charged by a general Preſcription from their Anceſtors ; 
though Bodies Politick may gain or be bound by Preſcription only. Wood's Inft. B. 2. c. 3. 

A Corporation may preſcribe by a Que Eſate in their Borough, Ld. Raym. 386. 

Occupiers cannot preſcribe for an Intereſt, as Common, Sc. Id. Raym. 406. 

Tenants in Common may be by Preſcription, but not Fointenants, becauſe there is a Survivor- 
ſhip betwixt them; nor Tenants at Will. In that Caſe of Tenancy in Common, one may 
make Title to Lands by Preſcription. Lit. 310. Iiſt. 114. b. 195, 6. 

A Corporation cannot preſcribe in themſclves without ſhewing that they are a Corporation 
by Preſcription. Ld. Raym. 558. 

Preſcription may be laid in a great many, where it tends but to claim an Eaſement of 
Diſcharge, not Matter of Intereſt and Profit. Wood's Inſt. B. 2. c. 3. 

Preſcriptions for Intereſt and Profits are extinguiſhed by Unity of Poſſcſſion, but not 
Preſcriptions for Eaſements. 2 Ld. Raym. 1400. | 

A Man may preſcribe that all the Inhabitants of the Pariſh have uſed to be buried in the 
Church-yard, Sc. though they are not a Corporation, id. 

inhabitants, unleſs they are incorporated, cannot preſcribe to Matters of Profit in alieno 
ſclo, but they may for Matters of Eaſement, as for a Way to a Church, &7. or for Matters 
of Diſcharge, as for a Modus Decimandi, or to be diſcharged of Tithes or Toll. 6 Rep, 
50s Ve. | ' | 

He that would have a Thing that lies in Grant by Preſcription, muſt preſcribe in himſelf in Grant. 
and his Anceſtors, whoſe Heir he is by Deſcent ; not in himſelf and thoſe whoſe Eſtate he 
nas, (unleſs the Que Eſtate is but a Conveyance to the Thing claimed by Preſcription, as in 
the former Caſe); for he cannot have their Eſtate that lies in Grant without Deed; which 
ought to be ſhewed to the Court. But of Things that are appendant to a Manor, Lands or 
1 it is otherwiſe, becauſe the Manor, Sc. might paſs without Deed: Wood's Inſt. 

„ 

Nothing can be preſcribed for, which cannot be raiſed by Grant at this Day. Wood's Of what 
inſt. B. 2. c. 3. Cites Finch 132. Vent. 387. 2 Roll. Abr. 264. Things. 
1 * cannot make Title to Land by Preſcription, but only to Rent or Profit out of Land. 

id. | | 

It relates to a Fee- ſimple, and is always applied to incorporeal Inheritance, Woed's Int. 
B.2, c. 3, Cites 4 Rep. 31, 32. Juſt. 115. b. 2 Inſt. 720. 6 Rep. 60. 

o one can preſcribe againſt the Xing, where he has an Eſtate permanent, and a certain 
Intereſt, nor againſt an A of Parliament, Wood's Inſt. B. 2. c. 3. cites 7 Rep. 28. Inſt. 
41. b. 113. a. 114. a. & b. 
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Though regularly a Man cannot preſcribe or alledge a Cuſtom againſt a Statute, because 
it is Matter of Record, and is the higheſt Proof and Matter of Record in Law; yet a Man 
may preſcribe or alledge a Cuſtom againſt an Act of Parliament, when his Preſcription or 
Cuſtom is ſaved or preſerved by another Act of Parliament. Co. Lit. 115. 4. 

None can preſcribe directly to Goods and Chattels of Traitors, Felons, Felons of them. 
ſelves, Fugitives, of thoſe that are put in the Exigent, Deodands, Conulance of Pleas, to 
make a Corporation, to make a Coroner, Sc. But one may make Title by Uſage or Pre. 
ſcription only to Treaſure-Trove, Waifs, Eſtrays, Wreck of Sea, to hold Pleas, Courts. Leet, 
Hundreds, to have a Park, Warren, Royal Fiſhes, Fairs, Markets, Frank-Foldage, the 
Keeping of a Gaol, Toll, to have a Corporation by Preſcription, Sc. Woed's Inft. B. 2. c. 3. 

B. being ſeiſed of the Manor of D. he and all thoſe whoſe Eſtate he has in the ſaid Manor, 
Time out of Mind have had Liberty of Foldage in the Town of D. Et pro meliori paſty. 
ration? omnium ſuorum, the Inhabitants of the ſaid Town having any Lands therein might 
erect Herdals in their Lands, with the Leave of the Lord of the Manor, and not otherwiſe. 
B. had let the ſaid Manor to P. and L. had erected Heralds without Licence, ſo as the Profits 
of his Foldage is impaired by it. It was objected that the Preſcription is not good, for it is 
againſt Law and common Right to abridge the Subject of the Profits of his Lands: But Per 
Cur”, the Preſcription is good, tor it only reſtrains the Tenant from erecting Herdals. Leon. 11, 

Preſeripiion, A Preſcription muſt not be laid in an Uncertarnty, or in the Diguntive, nor againſt the pub. 

how laid. lick Good; as, to do a Thing which is a Nuſance, Fc. nor againſt Reaſon or Religion, nor 
as to a mere Negative. Wood's Inſt. B. 2. c. 3. cites 2 Roll. Abr. 265, 270. 

When a Title The Title being once gained by Preſcription or Cuſtom, it cannot be loſt by Interruption 

by Preſcription of the Poſſe/ion for ten or twenty Years ; but it may be loſt by Interruption in the Right ; as 

may be loſt. if one has had a Rent or Common by Preſcription, Unity of Poſſeſſion (or a Poſſeflion of 
the Land with the Rent or Common) of as high and durable Eſtate, is an Interruption in the 
Right. Wood's Inſt. B. 2. c. 3. cites Injt. 114 6. 2 Diſt. 653, 654. 2 Roll, Abr. 271. 

A Modus Decimandi being alledged by Preſcription for Tithes of Lambs; the Payment of 
the Tithe- Lamb in Serie for twenty Years laſt paſt did not deſtroy the Preſcription. 1bid, 

If one that has Title to a Common by Preſcription takes a Leaſe of the Land, after the 
Expiration of the Leaſe he may ſtill claim by Preſcription, for the Suſpenſion was only of 
the Poſſeſſion. J[bid. 

Though a Houſe or Mill falls by Default of the Owner, or otherwiſe, he may rebuild it 
upon the ſame Foundation; and all thoſe Things that were appendant or appurtenant to it 
ſhall centinue. Vocd's Inſt. B. 2. c. 3. cites 4 Rep. 87. 

A Corporation that has Privileges by Grant or Preſcription, though they are incorporated 
by another Name, yet the new Body ſhall have all the Privileges that the old one had. 
MWocd's Inſt. B. 2. c. 3. 

If a Court held by Preſcription is granted and confirmed by the King's Letters Patent, 
this does not deſtroy the Preſcription; but the Court may be held by Preſcription as before. 
Qu. Ibid. cites 2 Roll. Abr. 271. | 

And if one claims any Thing by Preſcription, and alſo by Charter, if the Charter is not 
contrary to the Preſcription, it ſhall be good by way of Confirmation, as ſome affirm, Mood's 
Inſt. B. 2. c. 3. 

The Differ- There is a between a Preſcription, Cuſtom and Uſage ; Preſcription has reſpect to 

de. between a certain Perſon, who by Intendment may have a Continuance for ever; as for Inſtance, he, and 

Cudom ang all thoſe whoſe Eſtate he has in ſuch a Thing, this is a Preſcription, Nel. Abr. 1277. 

Ulage. But a Cuſtom is local, and is alledged in no Perſon, but is within ſome Manor or other Place: 
As, that there is ſuch a Cuſtom Time our of Mind within the Manor of A. that all the Copy- 
holders of the ſaid Manor have had and uſed to have Common of Paſture, Sc. in ſuch a Waſte 
of the Lord, Parcel of the ſaid Manor, Sc. Hoed's Inſt. B.2.c.3. Inſt. 113.6. Nel. Abr. 1277. 

Copyhalds. Thus it muſt be, when a Copyholder alledges a Cuſtom againſt his Lord; for a Copyholder 
cannot Jay a Preſcription in himſelf and his Anceſtors, by reaſon of the Baſeneſs of his Tenure; 
therefore this is allowed for Neceſſity; but when he claims Common or other Profit in the Soil 
of a Stranger, he muſt preſcribe in the Name of the Lord of the Manor, (viz.) That the Lord 
of the Manor and all his Anceftors, and all thoſe whoſe Eſtate he has, have had Common in 
ſuch a Place for themſelves and Tenants at Will, Sc. Woed's Inſt. B. 2. c. 3. 

Seal, andin Cuſtom is local, and alledged in no Perſon ; and this ſerves for them who cannot preſcribe 

% Pe:ton, in their own Name, nor in the Name of any certain Perſon, as Inhabitants of a Town, Es. 
Wood's Inſt B. 2. c. 3. n | 

Alſo a Cuſtom may be alledged, when it is referred to inſenſeble Things; as, that all ſuch 
Lands are deviſable, Sc. Weed's Inſt. B. 2. c. 3. | 

Linge. Uſage differs both from Preſcription and Cuſtom ; for Uſage may be either to Perſons or 
Places, as to Inhabitants of a Town to have a Way, or to ſuch a Hundred in ſuch a 9 i 

Thus 
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Thus Tenant for Life cannot preſcribe, but he ſhall have the Benefit of an Uſage, Nel. 

1277. 
m—_— 18 peak in general of Cuſtoms and Preſcriptions without Diſtinction. 
To Cuſtoms and Preſcriptions, Poſſeſſion and Time are inſeparably incident. Mod's Inſt. The Incidents 
B. 2. c. 3- cites I Inſt. 113. b. 114-8115. 8: inſeparable * 
Poſſeſfon muſt be long, continual and peaceable. Vood's Inſt. B. 2. c. 3; 228 
Time (as has been ſaid) by Common Law muſt be beyond the Memory of Man. id. ue. 
But if there is a ſufficient Proof by Record or Writing to the contrary, then it is within 
the Memory of Man. id. 

From what has been ſaid, it may be obſerved, that a Preſcription is properly a Title or 
Claim of a real Intereſt of Profit in the Land of another; which in Actions at Law muſt be 
ſtrictly pleaded according, to certain Rules; and are not like Cuſtoms, or improper Preſcrip- 
tions, that are by way of Diſcharge, or for Eaſements, or for Matters of perſonal Exemption 

Privilege. 
8 As to Title by Preſcription in Lands by Fine and Nou-Claim, ſee concerning Fines, poſtea. 


. 
Of acquiring real Eſiates by Eſcheat, 


"\SCHEAT, Eſchaeta, is a Word of Art, and derived from the French Word Eſchear, Eſcbeat. 

(id eft) Cadere, Excidere or Accidere, and ſignifies properly when the Lands fall to the The Deriva- 
Lord of whom they are holden, by Accident, and unlooked for; in which Caſe we ſay, the tion and Sig- 
Fee is eſcheated. Co. Lit. 13. 4. 92. 6. | * 

And of this Word Eſchaeta comes Eſchaetor, an Eſcheator, ſo called becauſe his Office is to : 
inquire of all caſual Profits, and to ſeiſe them into the King's Hands. Co. Lit. 13. 4. 92. 5. Eſcheator. 
Property of Lands by Eſcheat, is where the Owner died ſeiſed of the Lands in Poſſeſſion property of 
without Child or other Heir; thereby the Land, for want of other Heir, is ſaid to eſcheat Lands by 
to the Lord of whom it is holden. Bac. L. Tradts 130. Shaw's Bac. Vol. 2. p. 246. Eſcheat. 
This want of Heir happens principally in two Caſes: Firſt, where the Land's Owner is a Cauges of 
Baſtard. Secondly, where he is attainted of Felony or Treaſon. For neither can a Baſtard Eſcheat. 
have any Heir, except it be his own Child; nor a Man attainted of Treaſon, although it be (1) Baſlardy. 
his own Child. Bac. L. Tratts 131. Shaw's Bac. Vol. 2. p. 246. Benn | 
Upon Attainder of Treaſon the King is to have the Land, although he be not the Lord of (2) Attainder 
whom it is held, becauſe it is a Royal Eſchear. But for Felony it is not ſo, for there the King of Treaſon, 
is not to have the Eſcheat, except the Land be holden of him: And yet where the Land is Felor , &e. 
not holden of him, the King is to have the Land for a Year and a Day next enſuing the 
Judgment of the Attainder, with a Liberty to commit all Manner of Waſte all that Year in 
Houſes, Gardens, Ponds, Lands and Woods. 1bid. | | 
An Eſcheat may be either per defefum ſanguinis, or per deliftum Tenentis. Co. Lit. 13. a. 
92. b. Godb. 211. S. P. per Coke. 
But in Caſe of an Attainder of Felony, the Eſcheat to the Lord is per defectum Tenentis, 
and not Deſcending the Conſequence of the Corruption of Blood ; but in Caſe of Treaſon, 
the Lands come to the Crown as an immediate Forfeiture, and not as an Eſcheat. Salk. 8 f. 
Lands held of the King, as of an Honour, come to him by common Eſcheat, as the 
Tenant's dying without Heir, or committing Felony, theſe Lands are Part of the Honour. 
2 Inſt. 64. 4 Inſt. 224. & vide Kelw. 104. b. 2 Roll. Rep. 251. 
Otherways if forfeited for Treaſon, for then it comes to the King by reaſon of his Perſon 
and Crown; and if he grants them over, &c. the Patentee ſhall hold of the King in chief, 
and not of the Honour. 2 [nft. 64. 
If one ſeiſed in Fee of a Fair, Market, Common, Rent-Charge or Seck, Warren, Cor- 
rody, or other Inheritance not holden, is attainted of Felony, the King ſhall have the Profits 
of them during his Life; but after his Death they cannot deſcend; becauſe his Blood is cor- 
rupted, nor eſcheat, becauſe not holden, but periſh and are extinct by Act in Law. 3 Inſt, 21. 
If the Tenant be diſſeiſed, and the Diſſeiſee dies without Heir, during the Continuance of 
the Diſſeiſor, this Right ſhall eſcheat to the Lord. 3 R. 2. Entry Congeable 38. 3 Danv. 
136. 3 Co. 35. J. S. P. 1 Roll. Abr. 8 16. 
It the Tenant be diſſciſed, and the Diſſeiſor by Fine grants and renders the Land to one in 
Tail, the Remainder to another in Fee, and after the Tenant in Tail dies without Iſſue, and 
he in Remainder enters, and after the Diſſeiſee dies without Heir, this Right ſhall not efcheat 
to the Lord, becauſe he had another Tenant by Title in the Life of the Diſſeiſee. 2 K. 2. 
£#'ry Congeable 38. 2 Danv. 136. 1 Roll. Abr. 8 16. 
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If a Diſſeiſor makes a Feoffment, or dies ſeiſed, and after the Diſſeiſee dies without Heir, there 
ſhall be no Eſcheat, becauſe the Lord hath a Tenant by Title. Co. Lit. 268. 6. Hob. 142. 

Though a Lord hath not been ſeiſed of his Services within the Time of Limitation, yet if 
the-Tenant dies without Heir, the Land ſhall eſcheat; for at the Time of the Eſcheat, the 
Seigniory remained, the Seiſin of the Services was wanting. 4 Co. 125, 0. 

If an Infant, or Non Compos, in Perſon makes a Feoffment, and after dies without Heir, 
the Land ſhall not eſcheat. 4 Co. 11. 8. 

Otherwiſe if made by Letter of Attorney, for then the Feoffment is void. 4 Co. 125, f. 

Things to be In theſe Eſcheats two Things are eſpecially to be obſerved; (1) the Tenure of the Lang, 
obleived in becauſe it directs the Perſon to whom the Eſcheat belongs, viz. the Lord of the Manor of 
Eicheass. whom the Land is holden. (2) The Manner of ſuch Attainder which draweth with it the 
Eſcheat. Bac. L. Trafs 131. Shaw's Bac. Vol. 2. p. 246. 
(1) The Te. Concerning the Tenures of Lands, it is to be underftood, that all Lands are holden of the 
nure. Crown either mediately or immediately, and that the Eſcheat appertaineth to the 7mmmediate Lord, 
and not to the mediate. Ibid. 
The Conque- The Reaſon why all Land is holden of the Crown immediately, or by Meſne-Lords, is 
ror got all the this: The Conqueror got by Right of Conqueſt all the Lands of the Realm into his owa 
ee of 1 Hands in Demeſne, taking from every Man all Eſtate, Tenure, Property and Liberty of the 
hi Hangs fame, (except Religious and Church Land, and the Land in Kent) and ſtill as he gave any 
and reſerved Of it out of his Hand, he reſerved ſome Reſtitution of Rents, or Services, or both, to him 
Rents and and to his Heirs; which Reſervation is that which is called the Tenure of Land. Bid. 
Services. In which Reſervation he had four Inſtitutions, exceeding politick, and ſuitable to the State 
of a Conqueror. Bac. L. Tradts 132. Shaw's Bac. 246. 
Knights-Ser- The firſt was, that ſeeing his People to be Part Normans, and Part Saxons, the Normans 
vice. he brought with him, the Saxons he found here; he bent himſelf to conjoin them by Mar- 
1. Marriage riages in Amity; and for that Purpoſe ordains, that if theſe of his Nobles, Knights and 
of the Wards. Gentlemen, to whom he gave great Rewards of Lands ſhould die, leaving their Heir within 
Age, a Male within twenty-one, and a Female within fourteen Years, and unmarried, then 
the King ſhould have the beſtowing of ſuch Heirs in Marriage in ſuch a Family, and to ſuch 
Perſons as he ſhould think meet; which Intereſt of Marriage went ftill implied in every 
Tenure called Knight-Service. 
2. Horſefox The ſecond was, to the End that his People ſhould ſtill be continued in Warlike Exerciſes 
Service. and abie for his Defence. When therefore he gave any Portion of Lands, that might make 
the Party of Abilities or Strength, he withal reſerved this Service, that that Party and his 
Heirs having ſuch Lands, ſhould keep a Horſe of Service continually, and ſerve upon him- 
ſelf when the King went to Warsz or clſe having Impediment to excuſe his own Perſon, 
ſhould find another to ſerve in his Place; which Service of Horſe and Man is a Part of that 
Tenure called Knight-Service. Shaw's Bac, Vol. 2. p. 247. Bac. L. Tradis 232. | 

But if the Tenant himſelf was an Infant, the King was to hold this Land himſelf until he 
came to full Age, finding him Meat, Drink, Apparel, and other Neceſſaries, and finding a 
Horſe and Man with the Overplus, to ſerve in the Wars as the Tenant himſelf ſhould have 
done if he was of full Age. Did. 

But if this Inheritance deſcended upon a Woman that could not ſerve by her Sex, then 
the King was not to have the Lands, ſhe being of fourteen Years of Age, becauſe ſhe was 
then able to have an Huſband that might do the Service in Perſon. Mid. | 

z. Homage The third Inſtitution was, that upon every. Giit of Land the King reſerved a Vo and an 
and Fealty. Oath to bind the Party to his Faith and Loyalty; that Vow was called Homage, the Oath 
Fealty. Bac. L. Tracts 133, Shaw's Bac. Hel. 2. p. 247. | 

Homage was to be done kneeling, holding his Hands between the Knees of the Lord, ſaying 
in the French Tongue, I become your Man of Life and Limb. and of earthly Honcur. Ibid. 

Fealty was to take an Oath upon a Book, that he would be a faithful Tenant to the 
King, and do his Service, and pay his Rents according to his Tenure. Bid. 

4. Primier The fourth Inſtitution was, that for Recognition of the King's Bounty by every Heir ſuc- 
Seiſin. ceeding his Anceſtor in thoſe Knight- Service Lands, the King ſhould have Primier Seiſin of 
the Lands, which was one Year's Profits of the Lands; and until that was paid, the King 
was to have Poſſeſſion of the Land, and then to reſtore it to the Heirz which was the very 
Cauſe of ſuing Livery, and that as well where the Heir had been in Ward as otherwiſe. Mid. 

Theſe before mentioned be the Rights of the Tenure, called Knight-Service in Capite, 
which is as much as to ſay, Tenura de perſona regis, and Caput being the chiefeſt Part of the 
Perſon, it is called a Tenure in Capite, or in chief. Mid. 

Aid-Money. Aid-Money to make the King's eldeſt Son a Knight, or to marry his eldeſt Daughter, was 
likewiſe due to his Majeſty from every one of his Tenants in Knight-Service, who hold by 
a whole Fee 20s. and from every Tenant in Socage, it his Land be worth 207. per Ann, 
205, Notg at the bottom of the ſame Page. 
Eſcuage 
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Eſcuage was alſo due from his Tenants by Knight-Service, when his Majeſty made 2 Fr vage. 
Voyage Royal to War againſt another Nation, thoſe of his Tenants who did not attend him 
there for forty Days with Horſe and Furniture fit for Service, were to be aſſeſſed in a cer— 

tain _ Act of Parliament, to be paid to his Majeſty, which Afefiment is called Ef 

cuage. Did. 

And it is alſo to be noted, that as this Tenure iz Capite by Knight-Service generally was Grand Ser- 
a great Safety to the Crown, ſo alſo the Conqueror inſtituted other Tenures in Capite ne- Jcanty. 
cefſary to his Eſtate; as namely, he gave divers Lands to be holden of him by ſome ſpe- Petty Ser 
cial Service about his Perſon, or by bearing ſome ſpecial Office in his Houſe, or in the jeanty. 
Field, which had Knight-Service and more in them, and theſe he called Tenures by Grand 
Serjeanty. Allo he provided upon the firſt Gift of Lands, to have Revenues by continual 
Service of ploughing his Land, repairing his Houſes, Parks, Pales, Caſtles, and the like; 
and ſometimes to have a yearly Proviſion of Gloves, Spurs, Hawks, Horſes, Hounds and 
the like; which Kind of Reſervations are alſo called Tenures in Chief, or in Capite of the 
King; but they are not by Knight-Service, becauſe they required no perſonal Service, but 
ſuch Things as the Tenants may hire another to do, or provide for by Money. And this 
Tenure is called a Tenure by Socage in Capite, the Word Socagium ſignifying the Plough; 
howbeit in this latter Time, the Service of ploughing the Land is turned into Money Rent; 
and ſo of harveſt Works, for that the Kings do not keep their Demeſne in their own Hands, 
as they were wont to do; yet what Lands were de Antiquo dominio coronæ, it well appear- 
eth in the Records of the Exchequer, called the Book of Domeſday. And the Tenants by 
Antient Demeſne have many Immunities and Privileges at this Day, that in ancient Times 
were granted unto thoſe Tenants by the Crown; the Particulars whereof are too long to ſet 
down. Bac. L. Tratts 134. Shaw's Bac. Vol. 2. p. 247, 248. | 

The Tenures in Capite, as well that by Socage, as the others by Knight-Service, . have 
this Property; that the Tenants cannot Alien their Lands without Leave of the King: If 
they do, the King 1s to have a Fine for the Contempt, and may ſeize the Land, and retain 
it until the Fine be paid ; and the Reaſon is, becauſe the King would have a Liberty in the 
Choice of his Tenant, ſo that no Man ſhould preſume to enter into theſe Lands, and hold 
them (for which the King was to have theſe ſpecial Services done him) without the King's 
Leave; this Licence and Fine, as it is now digeſted, is eaſy and of Courſe. Bac. L. Tracts 
134, 135. Shaw's Bac. 248. 

There is an Office called the Office of Alienation, where any Man may have a Licence at Office of 
a reaſonable Rate, that is, at the third Part of one Year's Value of the Land moderately Alienation. 
rated, A Tenant in Capite by Knight Service or Grand Serjeanty, was reſtrained by ancient 
Statute, that he ſhould not give nor Alien away more of his Lands, than that with the 
reſt he might by able to do the Service due to the King; and this is now out of Uſe. 

Bac. L. Trafts 135. Shaw's Bac. 248. 

And it is to be noted, that all thoſe that held Lands by the Tenure of Socage in Capile Tenants by 
(although not by Knight-Service) could not alien without Licence, and they were to ſue 2 m 
Livery and pay primier Seiſin, but not to be in Ward for Body or Land. Mid. yy 

But now by Statute 12 Car. 2. c. 24. All Tenures by Knight-Service and Socage in Capite What Tenures 
are turned into Common Socage, and diſcharged of Homage, Livery, Primier Seiſin, Ward- and 38 
ſhip, Fc. which were at Law incident to Rich Tenures, and Aids pur file Marrier, & pur ny x5 
faire fitz Chivalier. And any Father (though under twenty-one) may by Act executed, gtatates. 
or by Will in Writing, diſpoſe of the Tuition of his Children, as long as they ſhall be under 
twenty-one Years of Age, to ſuch Perſons (except Popiſh Recuſants) and in ſuch Manner as 
he thinks fit. | 

In imitation of the King's Policy in theſe Inſtitutions of Tenures, the great Men and How Manor: 
Gentlemen of this Realm did the like as near as they could : Thus, when the King had given to 28 irn 
any of them two thouſand Acres of Land, the Party purpoſing in this Place to make his ; 
Dwelling, or (as the old'Word is) his Manſion-houſe, or his Manor-houſe, deviſed how he 
might make his Land a complete Habitation to ſupply him with all Manner of Neceſla- 
ries; and for that Purpoſe, he would give of the uttermoſt Parts of theſe two thouſand 
Acres, one hundred or two hundred Acres, or more or leſs, as he ſhould think meet, to Knight. 
one of his moſt truſty Servants, with ſome Reſervation of Rent to find a Horſe for the Service 
Wars, and go with him when he went with the King to the Wars, adding Vow of Ho- 
mage, and the Oath of Fealty, Wardſhip, Marriage, and Relief. This Relief was to pay Relief. 
five Pounds for every Knight's Fee, or after the Rate for more or leſs at the Entrance of 
every Heir; which Tenant ſo created and placed, was called a Tenant by Knight- Ser vice, 
and not by his own Perſon, -but of his Manors; of theſe he might make as many as he 
would. Then this Lord would provide that the Land which he was to keep for his own gocage. 
Ule, ſhould be. ploughed, and his Harveſt brought Home, his Houſe repaired, his 88 
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paled, and the like: And for that End he would give ſome leſſer Parcels to ſundry others, 
of twenty, thirty, forty, or fifty Acres; reſerving the Service of ploughing a certain Quan. 
tity, or ſo many Days, of his Land, and certain Harveſt Works or Days in the Harveſt to 

Labour, or to repair the Houſe, Park Pale, or otherwiſe, or to give him for his Proviſion 
Capons, Hens, Pepper, Cumin, Roſes, Gilliflowers, Spurs, Gloves, or the like; or to pay 
him a certain Rent, and to be ſworn to be his faithful Tenant, which Tenure was called a 
Socage "Tenure, and is fo to this Day, though molt of the Ploughing and Harveſt Services 
are turned into Money Rents. Shaw's Bac. Vol. 2. p. 248, 249. Bac. L. Trafts 136. 

The Tenants in Socage at the Death of every Tenant were to pay Relief, which was not as 
Knight-Service was, five Pounds a Knight's Fee: But it was, one Year's Rent of the 
Land; and no Wardſhip or other Profit to the Lord. The Remainder of the two thouſand 
Acres he kept to himſelf, which he uſed to Manure by his Bond-men, and appointed them 
at the Courts of his Manor how they ſhould hold it, making an Entry of it on the Roll of 
the Remembrances of the Acts of his Court, yet ſtill in the Lord's Power to take it away; 

Viilenage, or and therefore they were called Tenants at Will by Copy of Court-Roll ; being in Truth 

Oo b Bond- men at the Beginning: But having obtained Freedom of their Perſons, and gained a 

Cone Rell. Cuſtom by Uſe of occupying their Lands, they now are called Copyholders, and are ſo 

privileged, that the Lord cannot put them out, and all through Cuſtom. Some Copy- 
holds are for Lives, one, two, or three ſucceſſively; and ſome Inheritances from Heir to 
Heir by Cuſtom ; and Cuſtom ruleth theſe Eſtates wholly, both for Widows Eſtates, Fines, 
Hcriots, Forfeitures, and all other Things. Shaw's Bac. Vol. 2. p. 249. Bac. L. Tracks 
126, 127. | 

Court Baron E nd: being thus made at the firſt, it was reaſonable that the Lord of the Manor ſhould 

with the Ole hold a Court, which is no more than to aſſemble his Tenants together at a Time by him to 

ade be appointed ; in which Court he was to be informed by Oath of his Tenants, of all ſuch 
Duties, Rents, Reliefs, Wardſhips, Copyholds, or the like, that had happened to him; 
which Information is called a Preſentment, and then his Bailiff to ſeize and diſtrain for thoſe 
Duties, if they were denied or with-holden, which is called a Court-Baron: Wherein a Man 
* Shillings. may ſue for any Debt or Treſpaſs under forty * Pounds Value, and the Freeholders are to 
Suit to the judge of the Cauſe upon Proof produced upon both Sides. And therefore the Freeholders 


Relief, 


Court of the of theſe Manors as incident to their Tenures, do hold by Suit of Court, which is, to come 


Lord incident to the Court, and there to judge between Party and Party in theſe petty Actions; and alſo 

to the Tenure to inform the Lord of Duties, Rents, and Services unpaid to him from his Tenants. By 

W this Courſe it is diſcerned who be the Lords of Lands, ſuch as, if the Tenants die without 
us Heir, or be attainted of Felony or Treaſon, ſhall have the Land by Eſcheat. Shaw's Bac. 

Val. 2. p. 249, 250. Bac. L. Tratts 137, 138. | 

What Attain- Now concerning what Attainders ſhall give the Eſcheat to the Lord; it muſt either be by 

_— — Judgment of Death given in ſome Court of Record againſt the Felon found guilty, by Yerdi#, 

the Eiche 


he Lo. A of the Felony, or elſe by Outlawry of him. Bac. L. Trafs 138. Shaw's Bac. 
ol. 2. p. 250. 

Oatiawry. The 8 proceeds thus: A Man is indicted for Felony, being not in hold, ſo as he 
cannot be brought in Perſon to appear and to be tried, inſomuch that Proceſs of a Capias 
is therefore awarded to the Sheriff, who not finding him, returns, Non eſt inventus in balliva 
mea; and thereupon another Capias is awarded to the Sheriff, who likewiſe not finding him 
makes the ſame Return; then an Exigent is directed to the Sheriff, commanding him to pro- 
claim him in his County-Ceourt five ſeveral Court-Days, to yield his Body; which if the She- 
riff do, and the Party yield not his Body, he is ſaid by the Default, to be outlawed, the 
Coroners there adjudging him outlawed, and the Sheriff making the Return of the Procla- 
mations, and of the Judgment of the Coroners upon the Back-ſide of the Writ, This is an 
Attainder of Felony, whereupon the Offender forfeits bis Lands by an Eſcheat to the Lord of 
whom they are held. Bid. | 


Prayer of the But a Man found guilty of Felony by Verdict or Confeſſion, and praying his Clergy, and 

88 dot dhereupon reading as a Clerk, and ſo * burnt in the Hand and diſcharged, is not attainted ; 

OT becauſe by his Clergy he preventeth the Judgment of Death, and is called a Clerk-convict, 

Pra nſported ? Who loſeth not his Lands, but all his Goods, Chattels, Leaſes and Debts. Bid. 

Standeih So a Man indicted, that will not anſwer and put himſelf upon Trial, although he be by this 

Mute, to have Judgment of preſſing to Death, yet he forfeits no Lands, but Goods, Chattele, 
[cafes and Debts, except his Offence be Ticafon; and then he forfeits his Lands to the 


5 Crown, Shaw's Bac. Vol. 2. p. 230. Bac. L. Fracht 138, 139. 
ela de ie, 


So a Man that kills himſelf ſhall not loſe his Lands, but his Goods, Chattels, Leaſes and 
Se Deftenden- 7 , 


8 Debts. So of thoſe that kill others in their own Defence, or by Misfortune, Shaw's Bac. 
—_ Mol. 2. p. 250. Bac. L.Traf#ts 139 | 
Foe for A Man that being purſued for Felony, and fiycth for it, loſeth his Goods for his Flying, 


although he return and is tried, and found not guilty of the Fact. Did. b 
S0 
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So a Man indicted of Felony, if he yield not his Body to the Sheriff until after the Exigent Yielding the 
of Proclamation is awarded againſt him, the Man doth forteit all his Goods for his long Body. 
Stay, although he be not found guilty of the Felony ; but none is attainted to loſe his Lands, 
except ſuch as have Judgment of Death by Trial upon Verdict, or their own Confeſſion, or 
that they be by Judgment of the Coroners outlawed, as before. id. 

Beſides the Eſcheats of Lands to the Lords of whom they are held, for want of Heits, and Lands in Fee. 
by Attainder of Felony (which only hold Place in Fee-fmple Lands) there are alſo Forfeitures N — n 
of Lands to the Crown by Attainder of Treaſon; as namely, if one who has entailed Lands 2 Hi. 8 
commit Treaſon, he forfeits the Profits of the Lands for his Life to the Crown, but not to the ; 
Lord. Shaw's Bac. Vol. 2. p.251. Bac. L. Trafs 139. 

And if a Man having an Eſtate for Life of himſelf, or of another, commit Treaſon or Tenant for 
Felony, the whole Eſtate is forfeited to the Crown, but no Eſcheat to the Lord. Bid. 

But a Copybold, for Fee-Jimple, or for Life, is forfeited to the Lord, and not to the Crown; Copyhold in 
and if it be entailed, the Lord is to have it during the Life of the Offender only, and then Fee ſimple for 
his Heir is to have it. Bid. | mw = 

The Cuſtom of Kent is, that Gavelkind Land it not forfeitable nor eſcheatable for Felony : Garelkind. 
For they have an old Saying ; The Father to the Bough, and the Son to the Plough, Ibid. See 
more concerning Forfeitures in the two next Sections. 

If the Huſband was attainted, the Wife was to loſe her Thirds in Caſes of Felony and Dower, 
Treaſon, but yet ſhe is no Offender ; but at this Day by the Statute Law, ſhe ſhall not loſe 
them for the Huſband's Felony. Shaw's Bac. Vol. 2. p. 252. Bac. L. Trafs 140. 

If two hundred Fagots are granted to a Maſter and his Co-brethren and their Succeſſors, In _ Caſes 
to perceive from all the Lands of the Grantor, and after the Maſter and Co-brethren grant 2 1 
them over, and after their Corporation is diſſolved; yet the Thing granted to them ſhall not Grantor or 
eſcheat to the Grantor, although it ought to have eſcheated if they had not granted it over. not. 

3 Danv. Abr. 135. Poph. 91, 92. | | 

The Law is the ſame where Land, Rent, or other Thing is granted to a Corporation and 
their Succeſſors, and after the Corporation grants it over, and after is diſſolved ; for this is 
all one as when it is granted to a Man and his Heirs, and he grants it over, and after dies 
without Heirs, there it ſhall not eſcheat. 3 Danv. Abr. 135. Co. Lit. 13.6. 

But if Land, Rent, or other Thing be granted to a Corporation Aggregate in Fee, and 
after the Corporation is diſſolved, the Thing granted to them ſhall eſcheat to the Donor, 
3 Danv, Abr. 135. Co. Lit. 13. 5. S. P. Vinch 38. Godb. 211. 

The Law is the ſame of a Sole Corporation. 3 Danv. Ar. 135, 

If a Man grants a Rent to another and his Heirs, and he dies without Heirs, it ſhall eſcheat 
to the Grantor, and ſhall be extinct in the Land. 3 Danv. Abr. 135. | 
If a Man grants an Advowſon in Groſs to another in Fee, and the Grantee dies without 
Heirs, it ſeems this ſhall revert to the Grantor, not being held of any Body ; for this is a 
groſs Thing, which cannot vaniſh, but ought to be in ſome Perſon; and it ſeems if the 
Grantor ſhall not have it, the King ſhall have it as ſupreme Patron. Contra Sta. Efcheat, it 
ſhall be extinct. 3 Danv. Abr. 135. 

If one Leaſe a Manor for Life or Years, and a Tenancy eſcheats, this belongs to the Ma- Who {hall 
nor held in Farm, and for which the Leſſor ſhall have a General Writ ; and ſuppoſe a Leaſe — ”_ 
by him made of the Lands eſcheated, and maintain it by the ſpecial Matter. 2 Int. 146. Re hear. 
The Tenancy comes in lieu of the Seigniory. Co. 122. | 
After the Death of the Tenants for Life the Leſſor may have a Writ of Eſcheat. Kelw, 

114. 4. = 
If he that hath Title to a Writ of Eſcheat accepts Homage or Fealty of the Tenant, this 
will bar him. Co. Lit. 268. 4. | F * 85 _ 2h 2. 

8 if he accepts Rent of the Tenant, for that may be done by a Bailiff. Co. Lit. vented. 
208. a. | ATE | | 
By ſome, if there be Lord and Tenant, and the Tenant is diffeiſed, and the Diſſeiſſee dies 
54 #7 and after the Lord accepts the Rent from the Diſſeiſor, this is no Bar to him, 

9. Lit. 268. a. 4 
Otherwiſe if he avows upon the Diſſeiſor for the Rent. Co. Lit. 268. a 
But if after a Title of Eſcheat accrued, the Diſſeiſor makes a Feoffment, or dies ſeiſed, the 
Acceptance of the Rent from the Feoffee, or Heir, will be a Bar. Co. Lit. 268. 4. 

If one attainted of Felony commits Treaſon afterwards, and is thereof attainted, as he 
may be, becauſe the Offence is of an higher Nature than the Felony ; yet this ſhall not de- 
velt the Right of Eſcheat which by the Felony was lawfully yeſted in the Lord, contrary to 
* 3 Brier wr for the Act of the Party ſhall not deveſt the lawful Eſcheat of the 

* * 3 1 213. 2731 "IF 1511 g 4 N. 1 E Ati nn 
If A. as Principal, is attainted of Felony by Outlawry, and B. is after attainted as Ac - 
ceſlory by Verdict, and the Lord enters into the Lands of B. by Eſcheat, and _ = 

| , Haar udg- 
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Judgment againſt A. is reverſed, by which the Attainder of B. 1s alſo reverſed, the Eſchext 
is avoided, and B. may enter, or have an Action for Recovery of the Lands againſt the Lor. 
3 Inſt. 232. 2 Brownl. 220. S. P. cited 9 Co. 119. 6. 
At what Time The Relation of theſe Forfeits are theſe; That Men attainted of Felony or Treaſon, by 
Forfeitures Verdict or Confeſſion, do forfeit all the Lands they had at the Time of their Offence com. 
commence. mitted; and the King or the Lord, whoſoever of them has the Eſcheat or Forfeiture, ſhall 
come in and avoid all Leaſes, Statutes or Conveyances made by the Offender, at any Time 
ſince the Offence committed. Bac. L. Tradis 140. Shaw's Bac. Vol. 2. c. 251, 
But where a Man commits Felony, and before Conviction the King pardons him, by thi 
Pardon the Lord ſhall loſe his Eſcheat, for the Lord can have no Eſcheat before there be an 
Attainder, but that is prevented before by the Pardon. Owen 87. 
And the Law is clear, that if a Man be attainted for Treaſon by Outlawry ; but upon At. 
tainder of Felony by Outlawry, it hath been much doubted by the Law-Books, whether the 
Lord's Title by Eſcheat ſhall relate back to the Time of the Offence done, or only to the 
Date or Teſt of the Writ of Exigent for Proclamation, whereupon he is outlawed ; though 
at this Day it is ruled, that it ſhall reach back to the Time of his Fact; but for Goods, 
Chattels and Debts, the King's Title ſhall look no further back than to thoſe Goods, which 
the Party attainted by Verdict or Confeſſion had at the Time of the Verdict and Confeſſion, 
given or made, and in Outlawries at the Time of the Exigent, as well in Treaſons as Fe. 
lonies: Wherein it is to be obſerved, that upon the Party's firſt Apprehenſion, the King's Of. 
Of ſeifing Fe- ficers are to ſeiſe all the Goods and Chattels, and preſerve them together, diſpending only ſo 
tons ear much out of them, as is fit for the Suſtentation of the Perſon in Priſon, without any waſting, 
— diſpoſing them until Conviction z and then the Property of them is in the Crown, and 
not before. Bac. L. Tradis 140. Shaw's Bac. Vol. 2. p.251. 
Of a Purchaſe Note alſo, That Perſons attainted for Felony or Treaſon, have no Capacity in them to 
222 - ws take, obtain or purchaſe, ſave only to the Uſe of the King, until the Party be pardoned, yet 
wan the Party giveth not back his Lands or Goods without a ſpecial Patent of Reſtitution, which 
candot reſtore the Blood without an Act of Parliament. id. 
— in So if a Man have a Son, and then is attainted of Felony or Treaſon, and pardoned, and 
pena purchaſeth Lands, and hath Iſſue another Son, and dieth; the Son he had before he had his 
Pardon, although he be his eldeſt Son, and the Patent have the Words of Reſtitution to his 
Lands, ſhall not inherit, but his ſecond Son ſhall inherit them, and not the firſt ; becauſe 
the Blood is corrupted by the Attainder, and not to be reſtored by Patent alone, but by Ad 
of Parliament. Bac. L. Tracts 141. 
And if a Man have two Sons, and the eldeſt is attainted in the Life of his Father, and 
dieth without Iſſue, the Father living, the ſecond Son ſhall inherit the Father's Land; but if 
the eldeſt Son have any Iſſue, though he die in the Life of the Father, then neither the ſecond 
Son, nor the Iſſue of the eldeſt, ſhall inherit the Father's Lands, but the Father ſhall there 
be accounted to die without Heir; and the Land ſhall eſcheat, whether the eldeſt Son have 
Iſſue or not, afterward or before, though he be pardoned after the Death of his Father, Bid. 


SE Cr. VI. 
Of acquiring real Eſtates by Means of Forfeitures and Loſſes in Civil Caſes. 


| (A) Of Forfeitures and Laſſes of real Eſtates in general. 
Forfeiture, F= foregoing Sections of this ſecond Chapter ſhow the different Ways of acquiring 
What. and claiming Titles to Lands, Sc. This and the following Section will ſhow how they 
may be forfeited and loſt, which, with reſpect to the Perſons that gain, may be alſo called 
the Means of acquiring Eſtates. * . . + . | bn ley} ir 
; To do any Thing againſt or without Law or Cuſtom, is legally called a Forfeiture. Co. 
it. 59. à. a 


(B) Of Ferfertures by the Altenation of a particular Tenant, by claiming a greater 
Estate than one ought; or by affirming a Reverſion' or Remainder to be in a 


Stranger. | Wer Es | 
Firſt, Of the Nature of the Things forfeited, whether in pais er by Record, 
OME Alienations are forbidden, viz. an Alienation of a particular Tenant, and. an 


kJ Alienation in Mortmain. The Alienation of a particylar Tenant, as Tenant for Life, &c. 
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incurs a Forfeiture of the Eſtate. This Forfeiture by the Alienation of a particular Tenant, 
may be either in Pais, or by Matter of Record. 

1. In Pais, of Lands which lie in Livery, as where Tenant for Life (not being an Infant 1. In Pais, 
or Feme Covert). maketh over a greater Eſtate than he may lawfully, whereby the Re- 
mainder or Reverſion is deveſted, This mult be underſtood of a Feoffment, Fine or Re- 
covery by Conſent. | ; 

But in Caſe of the King it is a Forfeiture, though the Remainder or Reverſion is not de- 
veſted out of him. rh | | 

If Leſſee for Life makes a Leaſe for the Life of another, or a Gift in Tail, it is a For- 
feiture of his Eſtate. And if Tenant for Life and he in Remainder for Life join in a Feoff- 
ment in Fee, this is a Forfeiture of both their Eſtates, becauſe he in the Remainder is Par- 
ticeps injurie- And if he in the Remainder for Life enters, and diſſeiſes Tenant for Life, 
and makes a Feoffment in Fee, this is a Forfeiture of the Right of his Remainder. 

Thus it is if Tenant in Tail after Poſſibility of Iſſue extinct, Tenant by the Curteſy, Te- 
nant in Dower, Tenant for another's Life, Tenant for Years, by Statute Merchant, Staple or 
Elegit, make a greater Eſtate than they lawfully may make. Lit. $.416. Co. Lit. 233. 6, 

251. 4. & 3. 252. a. 8 Co. 44. 

But if a Copyholder for Life ſurrenders to the Uſe of another in Fee, this is no For- 
feiture, for the Eſtate paſſes by Surrender to the Lord, and not by Livery. 4 Co. 23, 

A particular Eſtate of any Thing that lies in Grant cannot be forfeited by Grant in Fee 
by Deed. As if Tenant for Life or Years of an Advowſon, Rent, Common, or of a Re- 
verſion or Remainder of Land, by Deed grant the ſame in Fee, it is no Forfeiture of their 
Eſtates ; for nothing can paſs thereby but what may lawfully paſs. Co. Lit. 251. b. 

2. Forfeitures by Matter of Record, may be by Alienation, by claiming a greater Eſtate 2. By Matter 
than one ought, or by affirming the Reverſion or Remainder to be in a Stranger. of Record. 

Firſt, By Alienation, which is of two Kinds, viz. By Alienation deveſting, or not deveſt- The different 
ing the Reverſion or Remainder. (1) Deveſting, as by levying a Fine, or ſuffering a com- Ways. 
mon Recovery of Lands whereby the Reverſion or Remainder is deveſted, (2) Not deveſt- 
ing, as by levying a Fine in Fee, of an Advowſon, Rent, Common, or other Thing that 
lies in Grant, Upon which Note two Diverſities; Firſt, Between a Grant by Fine (which is 
of Record) and a Grant by Deed in Pais; and yet in this they both agree, that the Reverſion 
or Remainder in neither Caſe is deveſted. Secondly, Between a Matter of Record, as a Fine, 

Sc. and a Deed recorded, as a Deed inrolled, for that incurs no Forfeiture, becauſe the Deed 
is the Original. Co. Lit. 251. b. 

Secondly, By Claim, expreſs or implied. (1) Expreſs, as if Tenant for Life claims a Fee 
in a Court of Record; or if Leſſee for Years be ouſted, and brings an Aſſiſe, U de libero 
tenemento. (2) Implied, as if in a Writ of Right brought againſt him, he takes upon kim 
to join the Miſe upon the mere Right, which none but Tenant in Fee- ſimple ought to do. 

So if Leſſee for Years loſes in a Præcipe, and brings a Writ of Error for Error in Proceſs, 
this is a Forfeiture. Co. Lit. 251. 6. | 

Thirdly, By affirming the Reverſion or Remainder to be in a Stranger, actively or paſſively. 

(1) AFively, may be five different Ways: 1. If Tenant for Life prays in Aid of a Stranger, 
whereby he affirms the Reverſion to be in him. 2. If he attorns to the Grant of a Stranger, 
this is intended of an Attornment of Record to a Stranger, for an. Attornment in Pais, in- 
cuts no Forfeiture. 3. If a Stranger brings a Writ of Entry in caſu proviſo, and ſuppoſe 
the Reverſion to be in him, if Tenant for Life confeſſes the Action, it is a Forfeiture, 4. If 
Tenant for Life plead covinouſly to the Diſinheriſon of him in the Reverſion, it is a For- 
feiture. 5. If a Stranger brings an Action of Waſte againſt Leſſee for Life, and he pleads 
Nul waſt fait, it is a Forfeiture, or the like. (2) Paſſtvely, as if Tenant for Life accepts a 
Fine Sur conuſans de drait come ceo, &c. of a Stranger, it is a Forfeiture, for thereby he af- 
firms of Record, the Reverſion to be in a Stranger. Co. Lit. 252. a. 

If a Man leaſes at Will, and afterwards. grants a Rent-Charge in Fee to another, it is not What is a 
any Determination of the Will; admitted 11 H. 6. 28, 33. But Quære, for what Remedy Forfeiture by 
ſhall the Grantee have for the Rent? for he ſhall not diſtrain the Cattle of the Leſſee, if the Matter of Re- 
2 continues, becauſe he comes Paramount to the Charge. 3 Danv. Abr. 219. Roll. d. 

r. 852. | 

If a Leſſe for Life in a Quid juris clamat attorn to a Grant by Fine of one who had nothing 
in the Reverſion, it is a Forfeiture, for he thereby acknowledgeth the Reverſion in a 
range 27 E. 3:77. Fitz. Quid juris clamat 34. S. C. Co. Lit. 252, a. 2 And. 30. 


If there be a Leſſee for Life, the Reverſion- over jointly to Huſband and Wife, and the 


Huſband alone aliens the Reverſion by Fine, and the Conuſee brings a Quid juris clamat, and 
4 |; | n +. the 
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the Leſſee attorns to the Grant, it is a' Forfeiture to the Wife, and ſhe ſhall have Advantage 
of it after the Death of her Huſband, becauſe the Leſſee by the Attornment hath acknoy. 
| ledged the Reverſion in a Stranger. 27 E. 3. 77. Fitz. Quid juris clamat, S. C. | 
(a) Soifofa If Tenant for Life of an (a) Advowſon in Groſs (5) levies a Fine Come ceo, Cc. of it, it is 
Rent, Com a Forfeiture, although it doth not deveſt the Reverſion. Trin. 13 Car. B. R. Springe and 
mon, or other hir Julius Ceſar, Maſter of the Rolls, adjudged per Curiam without Doubt; and they would 


1 t | | | 
2 not ſuffer it to be argued in a Writ of Error upon a Judgment in Banco, in a Quare Inpedit. 


Co. Lit. 251. 3 Danv. 219. W. Jon. 389, 391. S. C. adjudged. Co. Lit. 251.6. Style 192. S. P. 


b. Ow. 147. | | 
(5) But a Grant by Deed recorded, as a Deed inrolled, works no Forfeiture, becauſe the Deed is the Original, Co. Lit. 251, b. 


& vide Owen 147. 2 Leon. 60, 65. 4 Leon. 124, 129. But whether it be otherwiſe where Bargain and Sale inrolled in London 
before the Recorder, according to Cuſtom, vide Moor 211. pl. 352. Godb. 105. 3 Leon. 169. Goulsb. 40, 41. 


What ſhall be For moſt of the old Caſes where a Tenant for Life or Years may in a real Action by 
ſaid 5 yan” Pleading forfeit his Eſtate, vide Sir William Pelbam's Caſe, Co. 14. Moor 271. 2 Leon. 60. 
by Saws of 4 Leon. 123. And. 227. & vide Godb. 105. Goulſ. 40, 41. | 

If Tenant for Life affirms the Land in a Stranger in a Court of Record, it is a Forfeiture, 
13 H. 4. 13.b. 3 Danv. 220. Roll. Abr. 852. 

If Leſſee for Life accepts a Fine Sur conuſans de droit come ceo que ad, Sc. it is a Forfei- 
ture, for he hath acknowledged by Eſtoppel, that he hath the Fee from him. 1 H. 7. 12.6, 
2 Co. 56. 9 Co. 106. b. Vide Dy. 3, 4. Ma. 148, 149. 3 Danv. 220. Co. Lit. 252. a, 
S. P. & vide Mod. 117. Roll. Abr. 852. 

But it is otherwiſe if he accepts a Fine Sur conuſans de droit tantum with Releaſe, for that 
enures for the Benefit of the 3 and is no Eſtoppel. 1 H. 7. 12. 5. 3 Dand. Abr. 
220. Roll. Abr. 853. | | 

If Tenant for Life has Aid granted of him in Reverſion, and J. S. comes without Proceſs, 
and ſays, that he is the ſame Perſon of whom Aid is prayed, and is ready to join; to which 
the Leſſee ſays, that he is not the ſame Perſon; whereupon he is adjudged to anſwer alone: 
(c) By praying It is a (c) Forfeiture if he be the ſame Perſon who hath the Reverſion, becauſe by this Plea 
Aid of a he ſuppoſcth the Reverſion in another. 21 E. 3. 14. 3 Danv. Abr. 220. Roll. Abr. $53. 


Stranger. Co. | 
Lit. 252. a. 2 Co. 55. b. at the Bottom. 2 Leon. 62. Cro. El. 758. 


Record. 


(% Forſeiture In Quid juris clamat if Leſſee for Life or Years (d) claims Fee, it is a Forfeiture: 11 H. 4. 
for claiming 57: B. Br. Quid juris clamat 10. & Fitz. Quid juris clamat 15.S.C. 2 Co. 68. . 30 E. 3. 
Fee in a 29. 3 Danv. Abr. 220. Roll. Abr. $53. es 


Court of Re- | 
cord, Co. Lit. 251. b. If he takes the Tenancy upon him and pleads. 2 And. 30. 


So it ſhall be, although he hath Colour 'to claim it by a void Condition' to have Fee. 
6 R. 2. (Fitz, Quid juris clamat 20. S. C. And. 3o. S. C. cited. Goulſ. 41. S. C. cited) 
Plefington Quid juris clamat 20. adjudged. 19 H. 6. 62. 3 Danv. Ar. 220. Roll. Abr. 8 53. 

In Quid juris clamat brought againſt one as Tenant for Life of 101. Rent, if the Defendant 
ſays, that it is but 40s. Rent, if it be found againſt him, yet it is not any Forfeiture. 
46 E. 3.27. Br. Quid juris clamat 7. S. C. 3 Danv. Abr. 220. Roll. Abr. 8 5. | 

In 2d juris clamat, if the Defendant pleads ſpecial Matter of Attainder and Forfeiture of 
him of whom the Plaintiff claims, arid a Grant over by the King, and the Plaintiff ſhews a 
ſpecial Reverſal of the Attainder, on which the Parties demur, and it is adjudged againſt the 
Detendant, yet it is not any Forfeiture. 29 E. 3. 25. 3 Danv. Abr. 220. Godb. 105. 
Roll. Abr. $53. 825 5 — 

In Quid juris clamat, if the Defendant be erroneouſly adjudged to attorn to à Stranger, 
who hath nothing in Reverſion, and he doth it accordingly, it is not a Forfeiture, becauſe it 
is the Act of the Court. 29 E. 3. 25. 5. 3 Danv. Abr. 220. Holt and Lifter, S. P. Cro. 
Eliz. 757. adjudged. Owen 146. Roll. Abr. 8 5 3. 7 A 

If Tenant for Life attorns to a Grant by Fine of the Reverſion in Mortmain, it is not a 
Forfeiture. 17 E. 3. 7. Fitz. Quid juris clamat 25. S. C. 3 Danv. Abr. 220. Kall. 
Ar. 833. 3 J 

If a Stranger who hath nothing in the Reverſion brings an Action of Waſte againſt the 
Leſſee, if he pleads in Bar Nul waſt fait, it is a Forfeiture, becauſe thereby he affirms the 
Reverſion in an 18 E. 3. 54. Roll. Abr. $53. 3 Danv. Abr. 22 1. S. P. Cro. Elix. 451, 
711756 3 | : : 5 „ 
If a Man brings a Pretipe in tapite againſt the Leſſee for Life, and him in Remainder in 
Tail as Jointenants, by the Aſfent and Covin of the Leſſee with the Demandant, and they 
procure another to anſwer for him in Remainder as Jointenant, and after the Miſe Jager 

en 
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they make Default, whereby Judgment is given againſt them; if he in Remainder reverſe 


the Judgment by Writ of Deceit, he ſhall have the Land, for the Leſſee hath forfeited his 
Eſtate. 17 E. 3. 60 5. 3 Danv. Abr. 221. Roll. Abr. 853. 
and where ſuch Recovery is had by Agreement and Covin between the Demandant ard 
Tenant for Life, it is a Forfeiture. Co. Lit. 362. a. & vide Co. Lit. 356. a. Co. 16. 4. 2 And. 30. 
So if Tenant for Life ſuffers a common Recovery, it is a Forfeiture, for that is an Affu— 
-1nce of which the Law takes Notice. Co. Lit. 362. a. Sir William Pelbam's Caſe, Ce: 
15. B. adjudged. Moor 271. pl. 423. adjudged. 2 Leon. 60. 4 Leon. 123. Aud. 227. 
& vide 3 Co. 4. b. 10 Co. 44. 4. Co. Lit. 356.8. | 
If a Stranger brings a Writ of Entry againſt the Leſſee for Life, ſuppoſing, that he holds 
of his Leaſe, and the Leſſee confeſſeth his Action, whereby the Stranger recovers, it is a 
Forfeiture to the Leſſor. 5 A 3. adjudged. Fitz. Entry Congeable 42. S. C. Br. Entry 
Comgeable 49. Br. Forfeiture de Terres 29. Co. 15. 5. 2 Leon. 60. 4 Leon. 120. 3 Dany. 
r. 221. Roll. Abr. $53. 
In a real Action againlt the Leſſee for Life, if he loſes by Miſpleading, it is not any For- 
feiture. 18 E. 3. 28. 5. 3 Danv. Abr. 221. Roll. Abr. 853. | 
But if the Plaintiff recovers by Render of the Leſſee, it is a Forfeiture. 18 E. 3. 28. b: 
Danv. Abr. 221. Roll. Abr. $53. | 
80 if he recovers by Nient dedire of the Leſſee. 18 E. 3. 28. b. 3 Danv. Abr. 221. 
Roll. Abr. 853: | | 
$o if he recovers by Default of the Leſſee. 18 E. 3. 28.5. 3 Danv. Abr. 22 1. Roll. Abr. 853. 
So if he recovers by Miſpleading of the Leſſce, if he (a) pleads faintly. Contra 18 E. 3: (a) Where hs 
28. b, 3 Danv. Abr. 221. Roll. Abr. 8 5 3. pleads cove- 
As if he pleads to an Inqueſt faintly in a Scire facias, and loſes where he might have oully to the 
barred the Demandant by a Plea of Nient compriſe, it is a Forfeiture. 22 E. 3. 2. 6. Curia. ny ray 
3 Danv. Abr. 221. Roll. Abr. 853. 2 Leon. 61. S. C. cited, | Poway Oy 
So if Leſſee for Years be ouſted, and brings an Aſſiſe Ut de libero tenemento. Co. Lit. Co. Lit. 25 2. a. 
251. b. Co. 16. a. S. P. Or in a Writ of Right brought againſt Leſſee for Life or Years, 
he joins the Miſe upon the mere Right, which none but Tenant in Fee: ſimple ought to 
do. Co. Lit. 25 1. 5. 3 Leon. 169. S. P. 
So if Leſſee for Years loſe in a Præcipe, and brings a Writ of Error for Error in Proceſs, 
this is a Forfeiture. Co. Lit. 251. 6. | 
If Tenant for Life bargains and ſells to A. and his Heirs, and after levies a Fine Sur cony- 
ſance de droit come ceo, Sc. to A. and his Heirs; this is a Forfeiture by the Bargainee, and 
not by the Bargainor, who at the Time of the Fine had nothing to forfeit, Per Cur. Leon. 64. 
If A. be Tenant for Life, the Remainder to B. for Life, Remainder to A. in Fee, and B. 
being in Poſſeſſion, levies a Fine Sur conuſance de droit come ceo, &c. to a Stranger, though 
the Remainder in Fee is not touched or diſcontinued thereby; yet it is a Forfeiture, for as 
much as B. had done what he could for diſpoſing of the Fee by Fine. Per totam Curiam. 
Leon. 40. | | 7 | 
If in an Action of Debt brought againſt Leſſee for Years for the Rent reſerved, he claims 
a Fee by Bargain and Sale to him and his Heirs, upon which Iſſue is joined; if falſe, this is 
a Forfeiture of his Term, (5) for the very Claim makes it ſo, which cannot be ſaved by the (8) So held 
ſubſequent Matter. Per Cur. 3 Leon. 169. Moor 211. pl. 352.— The Bargain and Sale 4 Leon. 3. 
being by Deed inrolled in London, Godb. 105. ſeems to be the S. C. contra, though the Iſſue 
was found againſt the Defendant in the Action of Debt. Goulſ. 40, 41. The Plea in the 
Action of Debt being entered on Record, and pending that an Aſſiſe of freſh Force brought 
in London, where the Bargain and Sale was inrolled according to Cuſtom. 
It in a Quid juris clamat the Defendant pleads, ha was ſeiſed in Fee Tempore levationis note 
abſque hoc quod ipſe tempore, Sc. held pro termino vite ſue tantum; and Iſſue being there- 
upon joined, it is found, that he held as Tenant after Poſſibility of Iſſue, Sc. this will ex- 
"= mY from attorning, and the Inducement of the Traverſe is no Cauſe of Forfeiture. 
70. El. 71. N 
But where there was Tenant for Life, Remainder for Life, and he in Remainder for Life, 
reciting, that he had an Eſtate in Fee, levied a Fine Sur conuſance de droit come ceo, Sc. 
and whether it was a Forfeiture, becauſe it made no Diſcontinuance, Dubitatur, Cro. El. 757. 
the Court divided. S. C. Court divided, Owen 146. But vide Buckler's Caſe; 2 Co. 55. b. 
2 And. 29. Moor 423. Gro, El. 430, 486. 


* 


f lf Tenant for Life levies a Fine Sur conuſance de droit come reo, Ec. to him in Remainder 
life; this is a Forfeiture of both their Eſtates, the one by the Gift, and the other by the 
bP'tancc. 2 Lev. 202, 2 Jon. 75. The Fine being levied by Tenant for Life and a , 
+37, to him in Remainder for Life, who agreed thereto and accepted thereof; but there | a 
re by the Reporter, wheiber. am Judgment was given. 3 Keb. 687, &c. S. C. | 
R Sc'ccomdly, 
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Eftate for 
Life or Years. 


— . 


Secondly, Of what Eſtates ſuch Forfeitures may be. 


F Tenant for Life of a Copyhold ſurrenders to another in Fee, it is no Forfeiture 
Co. 23. a. 

8 if be be a Recovery to the Uſe of another in Fee. Mod. 199, 200. 

Leſſee for Life, Remainder in Tail, Remainder in Fee to the right Heirs of the Leſſee 
and he makes a Feoffment, it is a Forfeiture of his Eſtate for Life. 42 E. 3. 18. 50 E. 
Roll. Abr. 851. 3 Danv. Ar. 217. Poph. 84. S. P. * 

If Tenant in Tail after Poſſibility alien in Fee, or for another's Life, it is a Forfeiture he. 
cauſe he has in Effect but for Life. 39 E. 3. 16. Br. Forfeiture S. C. 3 H. 6. 52. 10 F. 
1. 5. Fitz. Ade 67. S. C. 45 E. 3. 25. Br. Entry Congeable 12. S. C. 11 U. 4. 14 
Lit. 7. b. 29 Afſ. 64. admitted. Filz. Aſiſe 292. S. C. 32 Af. 9. admitted by In, 
43 Af. 24. adjudged by Admittance. Co. Lit. 28. 4. 252. 4. S. P. Roll. Abr. 851. 3 Dam. 
Abr. 217. ; 

A Right to a particular Eſtate may be forfeited, and he that has but a Right to the Re. 
mainder or Reverſion, may take Advantage of it. Co. Lit. 252. a. 2 Leon. 264. 

As if Tenant for Life be diſſeiſed, and levies a Fine to the Diſſeiſor, he in Reverſion ot 
Remainder may preſently enter upon the Diſſeiſor for the Forfeiture. Co. Lit. 252. a. S. P. 
2 Co. 35 5. 2 And. 29. Moor 423. pl. 591. Cre. El. 450, 586. adjudged. 

So if after a Diſſeiſin he levies a Fine to a Stranger, though to ſome Reſpects Partes fi 
nihil habuerunt, yet it is a Forfeiture of his Right. Co. Lit. 252. a. | 

So a Forfeiture may be by the Alienation of Tenant by the Curteſy, Tenant in Dower, 
Tenant pur auter vie, Tenant for Years, Tenant by Statute-Merchant, Staple or Eli, 
Co. Lit. 252. a. - 

If the Huſband ſeiſed of Land in Right of his Wife, for the Life of his Wife, makes 
a Charter of Feoffment, whereby he grants the Land to another, to have and to hold to 
him, his Heirs and Aſſigns, ad ſolum opus & uſum of his ſaid Wife, during the Life of the ſaid 
Wife, it is not any Forfeiture, for the laſt Words (during the Life of the ſaid Wife) ſhall 
guide all the preceding Sentences, Ut res magis valeat quam pereat. Dubitatur, Roll. Air. 
854. 3 Danv. Abr. 223. Cro. El. 131. S. C. adjudged by all except Gaudy, that it was a 
Forfeiture, and Wray ſaid, he aſked the Opinion of the Juſtices of his Houſe, and they held 
it clearly a Forfeiture. Leon. 125. adjudged, and the Opinion of the other Judges men- 
tioned. Owen 64. S. C. adjudged. Godb. 141. adjudged, becauſe the Habendum was ab- 
ſolute, and the Uſe in another Clauſe; and the Law limits the Remainder of the Uſe to the 
Party who makes the Feoffment. Lane 38. S. C. cited. Roll. Rep. 385. S. C. cited to be 
adjudged. Tenant for Life aliens to B. Habendum ſibi & heredibus ſuis, for the Life of 
Tenant for Life; this is no Forfeiture, for the Whole is but the Limitation of the Eſtate. 
Br. Forfeiture 87. | 

If Leſſee for Life levies a Fine to B. for the Life of the Leſſee, to the Uſe of B. for his 
Life, it is not any Forfeiture, becauſe the Eſtate granted by the Fine is but for the Life 
of the Leſſee, and the Limitation of a greater Uſe cannot be any Forfeiture. Roll. 4br, 
854. 3 Danv. Abr. 224. Cro. Jac. 200. 

It A. Leſſee for Life, leaſes to B. for the Life of B. if A. ſo long lives, it is a For- 
feiture, becauſe B. has an Eſtate for his own Life. Roll. Abr. 854. 3 Danv. Abr. 224. 
2 Roll. Abr. 78 1. pl. 7. | | 

A. deviſed his Lands to R. his youngeſt Son for ever, and after his Deceaſe, the Re- 
mainder to his Heirs Male for ever, and died; the Son made a Leaſe to B. G. for thre 
Lives. Adjudged, that if by this Deviſè the Son took only an Eſtate for Life, then his 
making a Leaſe for three Lives had been a Forfeiture of his Eſtate for Life; but it was 
reſolved to be an Eſtate-tail in him, and fo the Leaſe is good. Bulſt. 219. 

Huſband ſeiſed of Lands in Right of his Wife in Tail, and of the Reverſion of another's 
Life in his own Right, he and his Wife levy a Fine come ceo, &c, and afterwards the Wife 
dies without Iſſue; the Levying of this Fine is not any Forfeiture, for it is ſtronger, or 4 
leaſt all one with Bredon's Caſe; for the Law conſtrues, that each paſſed that which lawfully 
he might paſs. Roll. Abr. 854. 3 Danv. Abr. 224. Hob. 273. S. C. 

If there be Leſſee for Life, Remainder in Tail, Remainder in Fee to the right Heirs of 
the Leſſee, and the Leſſee makes a Feoffment in Fee, it is a Forfeiture of his Eftate for Life. 
42 E. 3.18. 50E. 3. 4. 3 Danv. Abr. 224. Roll. Ar. 851. 2 Roll. Abr. 854. 

If Leſſee for Life makes a Leaſe for Years, and Leſſee for Years afterwards makes 1 
Feoffment in Fee, and afterwards Leſſee for Life releaſes all his Right to the Feoffee, it“ 
not any Forfeiture of the Eſtate for Life, ſo that he in Reverſion may enter for a Forfeiture, 
becauſe the Leſſee: for Life has not done any Act to take the Reverſion out of him in Re- 


verſion in Fee. Roll. Abr. 855. 3 Danv. Mr. 224. | i 
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If A. be Tenant for Life, the Remainder to B. in Tail, the Remainder to C. in Tail, 
the Remainder to the right Heirs of A. in Fee, and A. makes a Feoffment in Fee to B. and 
his Wife, and afterwards B. dies without Iſſue, and his Wife enters, it is a Forfeiture to C. 
ſo that he may enter; for this Feoffment by the Entry of the Wife after her Huſband's 
Death, is all one as if A. and B. had aliened to a Stranger, whereby the Remainder to C. 
would be deveſted, 41 E. 3. 21. 41 Af. 2. adjudged, Co. 76. b. 3 Danv. Abr. 224. 
Roll. Abr. 855. 

If Tenant for Life, Remainder for Life, Remainder in Tail, Remainder to the right Heirs 

of Tenant for Life in Remainder for Life, and afterwards the two Tenants for Life Join in a 
Feoffment in Fee by Deed, it is a Forfeiture of both Remainders for Life; ſo that he in Re- 
mainder in Tail may enter for a Forfeiture in the Life of him in Remainder for Life. ; 
17 El. 339, 44. per Cur. Co. 76. b. Roll. Abr. 855. 3 Danv. Abr. 224. And. 45. pl. 116. 
N. Bendl. 222, pl. 253. Co. Lit. 251. 5. 302. 5. S. P. becauſe he in Remainder for Life is 
Particeps Crimints. Leon. 262. S. P. 2 And. 66. Cro. El. 253. 
If there be Tenant for Life, Remainder for Life, Remainder in Tail, Remainder to the 
right Heirs of him in Remainder for Life, and he in Remainder for Life who hath the Fee 
expectant levies a Fine Come ceo, &c. to another, it is a Forfeiture of his Remainder for Life; 
ſo that after the Death of the Tenant for Life in Poſſoeſſion, he in Remainder in Tail may 
enter for the Forfeiture, becauſe he is eſtopped by this Fine Come ceo, to ſay, but that he 
paſſed a Fee in Poſſeſſion, without any Fraction of Eſtates ; for this is not like Bradon's Caſe, 
for there the Eſtate for Life and Remainder in Tail are immediate the one to the other, and 
no Fraction of the Eſtate paſſed ; but this Interpretation cannot be made in this Caſe to paſs 
only an Eſtate in Remainder for Life, and a Remainder in Fee expectant on an Eſtate-tail; 
and ſo a Fraction of Eſtates, and not an intire Eſtate in Poſſeſſion, according to the Purport 
of the Fine. Trin. 1653. Garret and Blizard, adjudged on a ſpecial Verdict. Juitratur Hill. 
24 Car. B. R. Rot. 383. This Caſe was adjudged after ſeveral Arguments at the Bar, and 
after it was argued at the Bench by the Court, and adjudged per totam Curiam præter Jer- 
myn, who argued againſt the Judgment. Roll. Abr. 855, 3 Danv. Abr. 225. Style 193, 
194. S. C. adjudged. | 

Leſſee for Life bargained and ſold the Lands to V. R. and his Heirs ; and afterwards he 
ſuffered a Recovery to the Uſe of the Bargainor ; adjudged that this is a Forfeiture of the 
Eſtate for Life. Moor 271. | 
And if Tenant for Life make a Bargain and Sale in Fee, and afterwards ſuffer a common 
Recovery, though it be afterwards reverſed for Error, yet it is a Forfeiture of the Eſtate 
for Life. Sid. 90. 


Thirdly, What Perſons may commit ſuch Forfeitures, 


F a Huſband and Wife, Tenants for Life, make a Feoffment, it is a Forfeiture during 
the Coverture. 45 E. 3. 21. 3. 18 E. 3. 39. Roll, Abr. 851. 3 Danv. Abr. 218. 

So it ſhall be a Forfeiture during the Coverture where the Huſband is ſciſed in the Right 
of his Wife, and the Huſband and Wife make a Feoffment. Roll. Abr. 851. 3 Danv. Abr. 
218, Co. Lit. 326. a. 

So if Huſband and Wife are Tenants for Life, and the Husband alone makes a Feoff- 
ment, it is a Forfeiture during the Coverture. 29 Af. 43. 43 Af. 17, 45. Roll. Abr. 851. 
3 Danv. Abr. 213. Fitz. Cui in vita 2. 6. Co. Lit. 326. a. For in Subſtance this is a Feoff- 
ment of the Husband only. 

But in theſe Caſes it ſhall not be any Forfeiture againſt the Wife after the Death of the Huſ- 

band. 45 E. 3.21.6. 29 A 43. 43 A. 17. 8 Co. 44. b. Roll. Abr. 851, 3 Danv. 
Abr. 218. Co. Lit. 233.6. 2 Roll. Abr. 796. pl. 11. 
But if the Husband poſſeſſed of a Term in Right of his Wife forfeits the Term, it ſhall 
bind the Wife, becauſe he might diſpoſe of the Term at his Pleaſure. 7 H. 6. 2. 5. Br. 
Forfeiture 69. S. C. Danv. 703. G. 2. S. C. 9 H. 6. 52. Br. Forfeiture 76. S. C. Roll, 
Ar. 851, 852. 3 Danv. Abr. 218. | 

If Husband and Wife, Leſſees for Life, in the Right of the Wife accept a Fine Come ceo, 
Sc. of a Stranger, it ſhall not be any Forfeiture againſt the Wife after the Death of the Huſ- 
band, becauſe ſhe was not examined on that Fine. Dy. 3. 4 Ma. 148, 89. 3 Danv. Abr. 
218. Roll. Abr. 8 52. | 
If an Infant being a Leſſee for Life makes a Feoffment in Fee, and the Leſſor enters for the 
Forfeiture, as he may; this will not bar the Infant but that he may enter. Co. Lit. 44. b. 
If the Husband, after Iſſue, makes a Feoffment in Fee of the Wife's Land of Inheritance, 
and the Wife dies, the Feoffee ſhall hold it during the Life of the Husband againſt the Heir 
of the Wife; for it was no Forfeiture, the Eſtate of the Husband being only a Tenancy by 
the Curteſy initiate, and not conſummate. Co. Lit. 30. 4. 


Fourthly, 
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Fourthly, By what Alienation, &c. ſuch Forfeiture may be. 


(a) By Feoff- F Leſſee for Life (a) aliens in Fee, it is a Forfeiture. 40 E. 3. 5. Fitz. Iſſue 142, S. C. 

ment, Fine or 2 H. 4. 20. 5. 3 Danv. Abr. 32. Roll. Abr. 854. | 

| eto 2 So if he aliens for another's Life, it is a Forfeiture. 40 E. 3. 5. Fitz. Iſſue. Co. Lit. 

; Er. 151. ab. 252. a. S. P. Roll. Ar. 854. 3 Danv. Abr. 222. 

} If Leſſee for Life of a Rent grants it in Fee, it is not a Forfeiture ; for nothing but his 
own Eſtate paſſeth. 48 E. 3. 23.b. 3 Danv. Abr. 222. Roll. Abr. 854. Becauſe it being 
only a Thing which lies in Grant, it cannot be forfeited by any Grant or Deed. Co. Lit. 
541. 6. 2 Leon. 60. Otherwiſe if ſuch Grant be by Fine, though the Eſtate be not thereby 
de veſted. Co. Lit. 252. 5. Style 192. | 

So if Reverſioner for Life of Land grants it in Fee, it is not a Forfeiture, Lit. 137. 48 E. 
3. 23. 5. 3 Danv. Abr. 222. Roll. Abr. 854. 

If Leſſee for Life of an Advowſon aliens in Fee, it is not a Forfeiture, becauſe this Thing 
lies only in Grant, and the Eſtate determines by the Death of the Leſſee. 17 E. 3. 19.6. 
admitted. Contra 43 E. 3.25.6. 18 E. 3. 16. 3 Danv. Abr. 223. Roll. Abr. 8 54. 

If Leſſee for Life of a Manor to which an Advowſon is appendant, aliens an Acre with 
the Advowſon in Fee, it is a Forfeiture of the Advowſon, for the Leſſor may enter, and pre- 
ſent to it after Entry into the Acre, if not before. 18 E. 3. 44. admitted by Iſſue. 3 Danv. 
Abr. 223. Roll. Abr. 854. 

So if he had aliened the whole Manor with the Ad vowſon, the Leſſor might enter fer a For- 
feiture, and ſhould have the Advowlon. 19 H. 6. 33. b. 3 Danv. Abr. 223. Roll. 
Abr. 854. 

It Lefior diſſeiſes his Leſſee for Life, and leaſes to another for Life, who leaſes to the firſt 
Leſſee for Life, it is not any Forfeiture, for nothing paſſed by his Leaſe, for the firſt Leſſee is 
remitted, and ſo the Livery void; and fo the ſecond Leſſee hath a Reverſion for Life. 
18 E. 3. 48. admitted. 3 Danv, Abr. 223. Roll. Abr. 854. | 

If he in Remainder for Life enters and diſſeiſes Tenant for Life, and makes a Feoffment 
in Fee; this is a Forfeiture of his Right of Remainder. Co. Lit. 255. b. £ 

If Tenant for Life or Years, the Reverſion or Remainder being in the King, makes a 
Feoffment in Fee; this is a Forfeiture, though the Reverſion or Remainder be not deveſted 
out of the King; and the Reaſon is in reſpect of the Solemnity of the Feoffment by Livery 
tending to the King's Diſinheriſon. Co. Lit. 252. 3. So where there was Tenant for Life, 
Remainder for Life, Remainder to the King, and the firſt Tenant for Life made a Feoff- 
ment. Co. 76. 6. 

If there be Tenant for Life, Remainder in Tail, Remainder in Tail, and Tenant for Life 
and he in the firſt Remainder in Tail join in a Fine; this is no Forfeiture, for the Law (which 
abhors Wrong) ſhall conſtrue this firſt to be the Grant of him in Remainder in Tail, and 
after of the Tenant for Life. Co. 76, 2 And. 66, pl. 48. Hob. 277. and vide Owen 1 30. 
T. Raym. 142, 147. 5 

In reſpect of If Leſſee for Life makes a Feoffment in Fee to Husband and Wife in Reverſion ſeiſed 

the Perſon to in Right of the Wife, it is a Forfeiture to the Wife. 39 E. 3. 29. 6b. per Tborpe; and ſo the 

2 is Wife remitted. Contra 39 Af. pl. 7. 3 Danv. Abr. 225, Roll. Abr. $55. 

_ If Husband and Wife, ſeiſed in Right of the Wife, for the Life of the Wife, leaſe by 
be Indenture to him in Reverſion, who is within Age, for the Life of the Husband, it is a For- 
feiture ; for the Acceptance of the Eſtate by the Infant ſhall not prejudice him. 29 Af. 64. 

Fitz. AJ. 292. S. C. 3 Danv. Abr. 225, Roll. Abr. 855. 

But if Tenant for Life and he in Reverſion join in a Fine, and it is after reverſed for the 
Nonage of the Reverſioner, yet he ſhall not enter for the Forfeiture ; becauſe he joined in 
the Fine, and conſented to it. Cro. Eliz. 124. 2 Leon. 108. | 

But where Tenant for Life aliens or makes a Feoffment to him in Reverſion or Remain- 
der, it amounts to a Surrender, and is no Forfeiture. Co. Lit. 252. a. 

If Tenant for Life enfcoffs him in Remainder for Life; this is a Surrender, and no For- 
feiture. Co. Lit. 42. a. Poph. 84. S. P. | 

It Tenant for Life leaſes to him in Reverſion or Remainder, in Tail or Fee, for Life of 
him in Reverſion or Remainder; this is no Forfeiture, becauſe he in Reverſion, Sc. was 
Party, it cannot be a Surrender, becauſe his whole Eſtate was not given. Co. Lit. 42. 4. 
Sed vide 2 Roll. Abr. 497. pl. 6, & 8. 

If Tenant for Life leaſes for his own Life to the Leſſor, the Remainder to the Leſſor 
and a Stranger in Fee; this is a Surrender of one Moiety, and a Forfeiture as to the Re- 
mainder to the Stranger, the Limitation of the Fee working the Wrong, and when the 
Leſſor enters, he ſhall take Benefit of it. Co. Lit. 335. 6. . * 
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If there be Tenant for Life, Remainder in Tail, the Reverſion in Fee, and the Tenant for 
Life enfeoffs him in Reverſion in Fee ; this is a Forfeiture of his Eſtate, and ſhall dcvelt | 
the E tate-tail. Co. 140. | | 

If there be Tenant for Life, Remainder in Tail to an Infant, and they levy a Fine, and 
it is after reverſed as to the Infant; yet he ſhall not enter for the Forteiture, becauſe he 
joined in the Fine, and ſo aſſented to it. 2 Leon. 108. Cro. Eliz. 124. 

Teſtator being ſeiſed in Fee, deviſed his Lands to his youngeſt Daughter in Tail, Re. 
mainder to his eldeſt Daughter in Tail, with divers Remainders over; Proviſo, that it either 
of them willingly agreed to do any Act, whereby the Lands ſhould not come to them it. 
Remainder, that then the Eſtate limited to them ſhould ceaſe, &c. The youngelt Daughter 
married, and then ſhe and her Huſband ſuffered a Recovery to them and their Heirs. Ad- 
judged, that this being incident to an Eſtate-tail, could not be barred by any Limitation or 
Condition, and therefore her ſuffering a Recovery, was no Forfciture of her Eſtate. 10 Co. 35. 


Fifthly, In what Caſes ſuch Forfeitures may be diſpenſed with, 


T ſeems Tenant in Tail in Remainder or Revetſion cannot diſpenſe with a Forfeiture of Who in te- 
the Leſſee by Alienation. 3 Danv. Mr. 226. Roll. Ar. 855. — of tha 
If there be Tenant for Life, the Remainder in Tail, and he in Remainder releaſes in Fee e 
to the Leſſee, and after he aliens in Fee, it ſeems that he in Remainder cannot enter for the therewith, 
Forfeiture againſt his Releaſe ; yer after his Death his Iſſue may enter for the Forfeiture, for 

now the Releaſe is void. 43 Af. 45. adjudged. 3 Danv. Abr. 226, 855, 856. 

If Tenant for Life levies a Fine, by which he forfeits his Eſtate ; yer if the Reverſioner What Ac . 
joins with him in the Declaration of the Uſes, this is a Diſpenſation with a Forfeiture. e : * 
$tyl. 464. per Glynn C. J. but Vide 3 Keb. 307. 4 

If Huſband and Wife, ſriſed in Right of the Wife, for the Life of the Wife, leaſe by In- 
denture to him in Reverſion for the Life of the Huſband, it is not any Forfeiture, for he hath 
diſpenſed with it by the Acceptance of the Eſtate. 29 A. 64. per Curiam; and the Rever- 


fon is not diſcontinued. Fitz. Af. 292. S. C. 3 Denv. Abr. 226. Roll. Abr. 856. 


Sixthly, Nat ſhall excuſe ſuch Forfeitures. 


F Huſband and Wife are ſeiſed for Life, the Remainder to B. their Son and Heir apparent 

in Tail, the Remainder to the right Heirs of B. and the Huſband makes a Feoffment in 
Fee to C. with general Warrar ty, and dies, and afterwards the Wife enters, and ſhe and B. 
(neither of them, by any Thing appearing, having Knowledge of this Warranty deſcended 
on B. or of the Feoffment) join in a Feoffment in Fee to D. it is a Forfeiture of the Wife's 
Eſtate for Life, ſo that C. may enter immediately for this Forfeiture, for the Eſtates in Re- 
mainder in Tail and Fee limited to B. were bound by the collateral Warranty, fo that the 
Feoffment was made by the Leſſee and another who had nothing in the Reverſion; and al- 
though the Eſtate of B. was only bound by a Warranty which doth not deſtroy the Right, 
and although the Wife had not any Notice of it, yet foraſmuch as no Body is obliged to 
give Notice thereof, the Wife ought to take Notice of it at her Peril ; and therefore inaſmuch 
as ſhe Joined with B. in a Conveyance which was voluntary, and did not grant her Eſtate by 
herſelf, the not having Notice of the Bar of the Eſtate of B. ſhall not excuſe the Fortciture. 
Roll. Abr. 856. Cro. Car. 391, 393. 3 Danv. Abr. 226, 227. | 


Seventhly, What A? ſhall purge ſuch Forfeitures. 


IF Leſſee for Life makes a Feoffment on Condition, and enters for it broke; yet the For- 
feirure by the Alienation remains, and the Leſſor, may enter. 39 A/. 15. Fitz. Entry 
Congeable 47. 43 A/. 47. Co. Lit. 202. B. and Vide And. 352. 3 Danv. Abr. '227. 
Roll. Abr. $56. „ x 
If Tenant for Life aliens on Condition, that if he himſelf pays 104. to the Alienee, that 
he may re-enter; and if not, that he ſhall have a Fee; and at the Day he pays the 100. 
and re- enters, yet he in Reverſion may enter for the. Forfeiture, becauſe by the Alienation 
the Reverſion was ogce diſcontinued. 43 E. 3. Entry Congeable 30. Roll. Abr. 856. 
3 Danv. Abr. 227. | 2 K A | 
If a Gift be to two, and to the Heirs of the Body of one by her Huſband begotten, and 
ſhe who hath but for Life aliens her Patt in Fee; and the other enters for a Forfeiture, and 
afterwards the Huſband dies without Iſſue, whereby her Eſtate is determined as to that 
Moicty (admitting it to be Law) Quære, cee ſhe be not Tenant apres Fofſibilitie of that 
| : Moiety ; 
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On whom 
made. 


At what 
Time. 


ſion ſhall not have Advantage of the Forfeiture as to the prefent Preſentation, becauſe be- 


Moiety; yet it ſhall not deveſt the Title executed by the Entry for the Forfeiture. 45 Ap, 4 
3 Danv. Abr. 227. Roll. Abr. 227. | : 

If A. being Tenant for Life, leaſes to B. for his Life, and B. dies, and A re- enters, yet 
the Forteiture remaineth. Co. Lit. 252. a. 

A Deviſe by the Wife of Lands to her Executors to pay 5007. out of them to her Son: 
Provided that if his Father did not give a ſufficient Releaſe to the Executors of all the Goods 
and Chattels remaining in ſuch a Houſe, then the Deviſe of this 500/. ſhould be void, ang 
it ſhould go to the Executors; the Teſtatrix died, a Releaſe was tendred to the Father, why 
refuſed to execute it; then the Son exhibited a Bill againſt the Father and the Executors for 
the 5007. and to compel the Father to releaſe. Decreed that the Money be paid to the Son, 
though the Executors in their Anſwer inſiſted to have it as forfeited to them, upon the 
Refuſal of the Father to execute the Releaſe: And the Lord Chancellor ſaid it was a ſtand. 
ing Rule in Equity, That a Forfeiture ſhould not bind where the Thing might be done aſter- 
wards, or a Compenſation made for it, unleſs where there is a Deviſe over to another Perſon 
upon the Forfeiture of the firſt. 2 Vent. 352. 


—_ 


Eighthly, Of Entry for a Forfeiture. | 


F Leſſee for Life aliens for Life, the Remainder over, and Remainder enters after the 

Death of the Leſſee, the firſt Leſſor may enter on him for the Forfeiture ; for by Agreg- 
ment to the Remainder he agreed to the Whole, and ſo a Party. 50 E. 3. 21. b. (Fitz. 
Entry Congeable 36. Br. Entry Congeable 17.) 43 Af. 17, 45. Roll. Abr. 857, 

The Leſſor may enter on the Alienee of his Leſſee, or any who is Party to the Forfeiture. 
50 E. 3. 21. 5. (Br. Entry Congeable 17.) 43 A 24. 25 A. 11. - Roll. Abr. 857. 

So he may enter on the Alienee of the Alience, or any that hath the Land, ang 

he be not Party to the Forfeiture. Contra 50 E. 3. 22. (Br. Entry Congeable 17.) Duti- 
tatur 25 A. 11. Roll. Abr. $57. 
If Leſſee for Life gives in Tail, the Remainder in Fee to another, and afterwards he in 
Remainder dies, and afterwards the Donee dies without Iſſue, the Leſſor may enter on the 
Heir of him in Remainder , for by his Entry he agrees to the Diſinheritance made by the 
Alienation. Contra 43 Af. 17. per Finchden. Roll. Ar. 857. 

If Tenant for Life gives it in Tail, and the Donee dies, the Leſſor may enter on the 
Donee for the Forfeiture. Contra 43 AJ. 45. per Finchdan. Roll. Ar. $57. | 

Feoffment in Fee, upon Condition that the Feoffees ſhould re-grant the Lands to t 
Feoftor and his Wife in Tail, Remainder to his own right Heirs, which was done accord- 
ingly; the Huſband and Wife had Iſſue a Son, and then the Huſband died; the Son, who 
was the Iſſue in Tail, levied a Fine in the Life-time of his Mother, «who was Tenant in Tail, 
and this was to Sir G. B. and his Heirs; the Mother afterwards made a Leaſe for three 
Lives, without reſerving any Rent, and therefore not warranted by the Statute 32 H. 8. 
Adjudged, that this Leaſe for three Lives was a Diſcontinuance, and within the Statute 
11 H. 7. and ſo a Forfeiture of her Eſtate ; and that Sir G. B. the Conuſee might enter for 
the Forf-iture, becauſe the Eſtate-tail was barred by the Fine levied by the Iſſue in Tail, 
and the Remainder in Fee paſſed by it to the Conuſee, ſo as he had the Remainder in him 
at that very Time when the Diſcontinuance was made by the Tenant in Tail, in making a 
Leaſe for Lives not warranted by the Statute, becauſe no Rent was reſerved, and then he is 
within the very Words and Intent of the Statute to enter for a Forfeiture. 3 Co. 50. Cre. 
El. 513. Moor 455. & vide Dy. 148. 

If Leſſce for Life aliens in Fee and dies, he in Remainder or Reverſion may enter after 
the Death of the Leſſee. Contra 18 E. 3. 35. 17 Af. 27. Curia. Roll. Abr. 857. 

If Tenant for Life of an Advowſon in Groſs levies a Fine Come ceo, Sc. of it, and before 
any Claim made by him in Reverfion, the Church becomes void; afterwards he in Rever- 


fore Election made by him in Reverſton, the Eſt ate of the Leſſee was not defeated nor de- 
ſtroyed, which Election ought to be by Claim; and then it was a Chattel veſted in the 
Leſſee before the Election made by him in Reverſion, which cannot be defeated afterwards 
by the Preſentation of him in Reverſion Roll. Abr. 857. Jon. 389, 391. 2 Roll. Abr. 352. 

If A. being Tenant for Life, leaſes to B. for his Life, and B. dies, and A. re-enters ; yet 
the Forfeiture remains, and the firſt Leſſor may enter. Co. Lit. 252. 4. 

If Tenant for Life ſuffers a common Recovery, and Execution is thereupon had, yet he 
in Remainder may enter; for being a Forfeiture, the ſuing Execution will not prevent him, 
though it appeared the Recovery was ſuffered before the Statute of 14 Eliz. 1 Co. 14, 15: 
2 Leon. Go, C 4 Leon. 123, Sc. Meor 271. pl. 423. S. C. in which ir was adjudged 4 
Fortciture, but nothing ſaid as to the Entry after Execution upon the Recovery. And. 227. 


3 | pl. 243. 
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14 But a Writ of Error was after brought, and the Parties agreed, though* the 
Chief Juſtice of B R. was of Opinion the Judgment was good; but the Reporter ſeems. 
ro be of another Opinion. 

If Tenant for Life bargains and ſells in Fee, and then ſuffers a Recovery, in which he 
comes in as Vouchee, and after reverſ-s this Recovery; yet this is a Forfeiture. Sid. 90. 
But there is a Nota by the Reporter, that Sir R. T. (who was in Remainder) entred before 
the Recovery was reverſed. 
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Ninthly, What Perſen ſhall take Advantage of a Forfeiture. 


ENANT for Life made a Leaſe for Years, and afterwards granted the Lands to J. $, 
F. Habendum after the Determination of the Leaſe for Years to him during the Life of the 
Leſſor; afterwards the Leſſee for Years was turned out, and the Tenant for Life was diſ— 
ſeiſed of his Freehold, and being ſo diſſeiſed levied a Fine, Ec. to the Diſſeifor, and there- 
upon he 1n Reverſion in Fee entered for a Forfeiture; it was inſiſted that this was no For- 
feiture, becauſe at the Time of the Fine levied the Cogniſor had nothing in the Land, and 
by Conſequence he who had nothing could not forfeit : But adjudged, that it was a For- 
feiture, for every particular Tenant ought to maintain his own Eſtate, and in doing that he 
maintains the Eſtate of him in Reverſion, out of which the particular Eſtate is drawn; and 
for that Reaſon he ought not to do any Act by which he in Reverſion may receive any Pre- 
judice: Now by levying this Fine, the Tenant for Life did not maintain but deſtroy his 
own Eſtate; and therefore he in Reverſion may take Advantage of it, and enter upon the 
Diſſeiſor, who was the Cognifee, and had the Land by Tort during the Life of the Tenant 
for Life. 2 And. 29. 

If there be Leſſee for Life, Remainder in Tail, Remainder in Fee to the Leſſee, and the 
Leſſee enfeoffs the firſt Remainder, if he afterwards. dies without Iſſue, the ſecond Re- 
mainder may enter for a Forfeiture; for the Feoffment deveſted his Eſtate, and the other 
could not diſpenſe with the Forfeiture as to him. 41 A. 2. Contra 41 E. 3. 21. in Fitz. 
Congeable 25, 34. Bro. Entry. Congeable, the Remainder in Tail, and his Wife being en- 
feoffed, who ſurvived her Huſband. Roll. Abr. 857. 

If there be Tenant for Life, Remainder in Tail, Reverſion in Fee, and the Leſſee enfeoffs 
the Reverſioner, Remainder in Tail may enter for a Forfeiture. Co. 140. Roll. Abr. 857. 
If Leſſee for Life, Remainder in Tail, Remainder to the right Heirs of the Leſſee makes 
a Feoffment, Remainder in Tail may enter. 42 E. 3. 18. 50 E. 3. 3.b. 45 Af. 7. Roll. 
r. 8 57. | 

If there be Tenant for Life, the Remainder in Tail, and he in Remainder releaſes in Fee 
to the Leſſee, and afterwards the Leſſee aliens in Fee, and afterwards he in Remainder dies, 
his Iſſue may enter for a Forfeiture, for his Eſtate was not amended by the Releaſe, (and 
although his Father could not take Advantage of it for his Releaſe, yet he is now gone). 
43 A/. 45. Roll. Abr. $57, $58. 

A Leſſee for Life aliens, he in Remainder in Fee may enter. 17 Af. 27. 18 E. 3. 35. 

oll. Abr. 8 38. | 
If there 50 Leſſee for Life, the Remainder in Tail, and the Leſſee aliens, the Remainder 
may enter for it. 2 H. 4. 20. 5. 43 A 45. 45 A/. 7. Roll. Abr. 858. 

The ſame Law of a Reverſion in Tail. 3 H. 4. 10. Roll. Abr. 858. 

If there be Tenant for Life, Remainder for Life, Remainder in Fee, and the Leſſee 
_ in Fee, the Remainder for Life may enter for the Forfeiture. 50 E. 3. 4. Koll. 
r. 858, | 

And in that Caſe, if the Remainder for Life does not enter, the Remainder in Fee 
ny enter to the Uſe of Remainder for Life, to defeat the Alienation. 50 E. 3. 4. Roll. 

r. 858. 

If there be Tenant for Life, Remainder in Tail, the Remainder in Fee, and Tenant for 
Life makes a Feoffment, and afterwards he in Remainder in Tail dies, his Iſſue may enter 
for the Forfeiture. 43 Aſſ. 45. Roll. Ar. 858. 

So if after the Alienation he in Remainder in Tail dies without Iſſue, he in Remainder in 
Fee may enter for the Forfeiture, for his Remainder was deveſted by the Alienation. 
43 Af. 45. Rell. Abr. 8 58. 

So if there be Tenant for Years, Remainder for Life, Remainder in Fee, and Tenant for 
Years aliens in Fee, and then Tenant for Life in Remainder dies, he in Remainder in Fee 
may enter. Moor 8. pl. 64. 

If a Gift be to two, and to the Heirs of one, if he who hath but for Life aliens in Fee, 
the other who hath the Fee may enter for the Forfeiture, 45 Af. 7. Koll. Abr. 858. 
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If the Lord of a Copyholder for Life leaſes for Years, to commence at the End, For. 
feiture or Surrender of the Tenant for Life, and afterwards the Tenant for Life commits 2 
Forfeiture by making a Feoffment, if the Lord will not enter for the Forfeiture, yet the 
Leſſee for Years may. Roll Abr. 858. | 

If a Gift be to a Feme Covert and J. S. and to the Heirs of the Body of the Feme by het 
Huſband begotten, and afterwards the Huſband dies without Iſſue, and afterwards J. g 
aliens his Part in Fee, the Wife ſhall not enter into it for a Forfeiture; for by the Death of 
her Huſband without Iſſue, ſhe ought to be Tenant apres Poſſibilitie of the Remainder; but 
becauſe ſhe was ſeiſed of it per mie & per tout for her Life before, that Eſtate vaniſhed, and 
ſhe had not any Eſtate in Remainder at the Time of the Forfeiture. 47 Af. 7. Rell, 
Ar. 888. 5 | 
If Leſſee for Life aliens in Fee, and afterwards he in Reverſion dies, his Heir may enter 
for this Forfeiture. 27 Af. 32. 41 E. 3. 21. 5. (Br. Entry Congeable 8. Fitz. Entry Con- 
geable 34.) 50 E. 3. 21. (Titz. Entry Congeable 36. Br. Entry Congeable 17. Br. Donne 7.) 
Roll. Abr. 858. | 

If Tenant for Life, being diſſeiſed, levies a Fine to the Diſſeiſor, or to a Stranger, he in 
Reverſion or Remainder (though he had but a Right at the Time of the Forfeiture) may 
preſently enter upon the Difſeilor, Co. Lit. 252.4. 2 Co. 55. 2 And. 29. pl. 19. May 
422. pl. 591. Cro. El. 460, 586. 

Tenant for Life in Remainder may enter for the Forfeiture of the firſt Tenant for Life, or 
if he makes continual Claim, though the Alienee dies ſeiſed, he may enter; and if he dies 
before, then he in Remainder in Fee may enter in Reſpect of the Privity of Eſtate. Co, Li. 
252. 4. 2 Leon. 61, 


(C) By Alienation in Mertmain. 


Nortmain. AN DS, Sc. may be forfeited by Alienation in Mortmain. There have been various 
we rere Opinions concerning the Derivation of the Word Morimain. Some have ſaid, that it 
ro ene is called Mortmain Manus mortua, quia peſſeſſio eorum eft immortalis, manus pro poſſeſſione, & 
Word. mortua immortali, and the rather becauſe Eccleſiaſtical Perſons are reſtrained by the Laws and 
Statutes of the Realm from aliening; others ſay, it is called Manus mortua per Antiphrafin, 
becauſe Bodies Politick and Corporate never die; others ſay, that it is called Mortmain by 
Reſemblance to the holding of a Man's Hand who is ready to die, for that he them holdeth 
he letteth not go till he be dead. But Lord Coke (Co. Lit. 2. b.) ſays, that theſe and ſuch 
others are framed out of Wit and Invention; but the true Cauſe of the Name, and the 
Meaning thereof, was taken from the Effects, as it is expreſſed in the Statute (de Religigſſs, 
7 E. 1.) itſelf, Per qued que ſervitia ex hujuſmodi feodis debentur, & que ad defenſionem regni 
ab initio proviſa fuerunt, indebite ſubtrahuntur & capitales domini eſchaetas ſuas amittunt, ſo 
as the Lands were ſaid to come to Dead-Hands as to the Lords, becauſe by Alienation in 
Mortmain they wholly loft their Eſcheats, and in Effect their Knight-Services for the Defence 
of the Realm, Wards, Marriages, Reliefs, and the like; and therefore was called a Dead- 
| Hand, for a Dead-Hand yields no Service. | | 

What is a An Appropriation of an Advowlſon is a Mortmain, or a Grant of an Advowſon in Fee to 
Morimain. a Sole or Aggregate Corporation, and a Rent extinct by a Releaſe to a Corporation. 

But the Grant of an Annuity cannot be a Mortmain, becauſe it charges the Perſon only; 
nor an Appropriation of Tithes, becauſe they are Things merely Spiritual; the Cognizance 
whereof regularly belongs to the Eccleſiaſtical Court. Wood's Inſt. B. 2. c. 4. F. N. B. 223. 
Inſt. 2. b. 304. a. b. 5 Co. 56. 7 Co 26. 9 Co. 96. 2 Inſt. 361, 640. Kitch. 280. 

The Statutes The Foundation of all the Statutes of Mortmain was Magna Charta (q H. 3.) chap. 26. 
of Mortmain, For, by that Charter it ſhall not be lawful to give Lands to any Religious Houſe, and to 
2 their Ex take the ſame again to hold of the ſame Houſe, Sc. upon Pain that the Gift ſhall be void, 
e and that the Land ſhall accrue to the Lord of the Fee. 

ee, e This Chapter of Magna Charta, by Stat. de Religiofis, (7 E. 1.) is expounded to extend to 
made out of a Gift of Lands to a Religious Houſe, though they gave them not back again to hold of 
enem. the ſame Houſe, but kept the Land fo given unto themſelves in their own Hands; and in 

that Caſe the Land ſhould incur to the Lord of the Fee. 2 Inft. 75. 

But Eccleſiaſtical Perſons found many Ways to creep out of this Statute; Religious Men, 
as Abbots, Priors, and other Eccleſiaſtical Perſons Regular, by purchaſing Lands holden of 
themſclves, or by taking Leaſes for a long Term of Years, Sc. And Biſhops, Parſons, 
and other Eccleſiaſtical Perſons Secular, thought that they were out of this Statute. 2 Uf. 75 

But the ſaid Stat. 7 E. 1. was intended to provide againſt theſe Devices, and enacted, That 
no Perſon Religious or other whatſoever (i. e. other whatſoever of like Quality of being ? 
Body Politick, Eccleſiaſtical or Lay, Sole or Aggregate) ſhall buy or ſell any Lands ol 
Fenements, or under the Colour of Gift or Leaſe, and to prevent all other . 
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Eraſions added to this Effect) or by Reaſon of any other Title whatſoever, receive the ſame, 
or by any other Craft or Engine ſhall preſume to appropriate to himſelf, whereby ſuch Lands 
may in any wiſe come into Mortmain, under Pain of Forfeiture of the ſame. And within 
the Year after the Alienation, the next Lord of the Fee may enter; and if he do not, thei 
the next immediate Lord from Time to Time to have half a Year; and for Default of all 
the meſne Lords, the King ſhall have the Lands ſo alienated for ever, and ſhall infeoff others 
by certain Services, Oc. WK 

This Statute is to be underſtood of ſuch Inheritances as may be Holden; but if ſuch In- 
heritances as are not holden, as Rent- Charges, Commons, Advowſons, Sc. the King ſhall 
have them preſently by a favourable Interpretation of the Statute. Wood's Inſt. B. 2. c. 4. 

Lord Coke ſays, (2 Inf. 75.) a Man would have thought, that this Statute of 7 E. 1. would 
have prevented all new Deviſes; but the Eccleſiaſticks alſo found out an Evaſion out of this 
Statute, becauſe it extended only to Gifts, Alienations and Conveyances made between them 
and others, Arte vel ingenio, Sc. and therefore they gave over them; and they pretending 
a Title to the Land (which they meant to get) brought a Præcipe quod reddat againſt the 
Tenant of the Land; and he by Conſent and Colluſion was to make Default, and thereupon 
they recovered the Land, and entered by Judgment of Law, Et fic fieret fraus ſtatute. 
And Lord Coke (2 Inſt. p. 429.) ſays, that though ſuch Recovery by Default was by Conſent 
and Colluſion, yet the Juſtices held, that theſe Religious and Eccleſiaſtical Perſons came not 
to the Land per titulum doni, vel alienationis; nor was within the general Words of the Statute 
of 7 E. 1. aut alio quovis modo, arte, vel ingenio ſibi appropriare præſumat: For that Recoverics 
being proſecuted in Courſe of Law, were by Law preſumed to be juſt and lawful, it 
was holden by the Juſtices, that they were not within the former Statute; and yet theſe Re- 
coveries were done in fraudem Legis, for Remedy whereof the Statute of Yeſtm. 2. or 13 Ed. t. 
ch. 32. was made, whereby it is enacted, That it ſhall be inquired by the Country, whether 
or no the Demandant had a juſt Title to the Land; and if ſo, then he ſhall recover Seiſin; 
but if otherwiſe, the Lord of the Fee ſhall enter, &c. 

All Actions brought for any Lands or Tenements wherein a Freehold Inheritance, or a long 
Term is recovered, are within this Statute; as Præcipe quod reddat, Quare impedit, Droit de 
gard, Ejeftione firme, Quare ejecit infra terminum, Warrantia Cbartæ, Convenuit to levy a 
Fine, Execution per Elegit, Statute- Merchant or Statute-Staple, &c. 2 Inft. 429. 
Recoveries by Default are within this Statute, if they are had by Colluſion. 2 uf. 429. 
Notwithſtanding all theſe Statutes, Eccleſiaſtical Perſons (not being able to get Lands by 
Purchaſe, Gift, Leaſe or Recovery) cauſed the Lands to be conveyed by Feotfment, or in 
other Manner, to divers Perſons and their Heirs, to the Uſe of them and their Succeſſors, 
by Reaſon whereof they took the Profits. 2 Inf. 75. 

But this was barred by Stat. 15 Rich. 2. c. g. whereby it is deemed within the Compaſs of 
Ed. 1. De Religiofis, to convert any Land into a Church-yard without Licence of the chief 
Lords, though done by the Sufferance and Aſſent of the Tenants. And no Feoffment, Sr. 
of Lands and Tenements, Advowſons or other Poſſeſſions, to the Uſe of any Spiritual Per- 
lon, and whereof ſuch Spiritual Perſons take the Profits, ſhall hereafter be made without 
Licence of the King and of the Lords, Cc. upon Pain of Forfeiture, Fe. The ſame Law 
ſhall likewiſe be of Lands, Advowſons, and other Poſſeſſions purchaſed by Guil.'s, Frater- 
nities and Corporations, or to their Uſe. 

And by Stat. 23 H. 8. c. 10. Feoffments, Fines, Recoveries, Deviſes, Sc. of Lands, 
Tenements and Hereditaments, in Truſt to the Uſe of Pariſh Churches, Chapels, Church- 
wardens, Guilds, Companies, fc. erected and made of Devotion, or by common Aſſent of 
the People, without any Corporation, or to the Uſes and Intents to have perpetual O#zts, of 
a Continual Service of a Prieſt for ever, or for threeſcore or fourſcore Years, or to fuch like 
Uſes or Intents, to the Prejudice of the King; and to other Lords and Subjects, as in Caſe 
where Lands are aliened in Mortmain, ſhall be utterly void. Provided that ſuch Uſes and 
8 2 be made and declared to continue twenty Yeats from the Time of limiting them; 
and no longer. 

This AR al not prejudice Corporations, where there is a Cuſtom to devife Lands in 
Mortmain; as in London, a Freeman that is Reſident thete, and pays Scot and Lot, may 
deviſe all his Leaſes and Lands in that City, or Part thereof, in Mortmain, without Licence. 
iVood's Inſt. B. 2. c. 4. Dr. & Stud. Dial. 1. c. 10. Roll. Abr. 556. 55 | 

See Stat. 14 Car. 2. c. 9. concerning the Preſident and Governors for the Poor in London 
d Weſtminſter. | | 5 

The faid Statute of 2 3 H. 8. c. 10. extends only to ſuperſtitious Uſes, and therefore not- 
*1th[tanding that or any of the aforeſaid Statutes, any Man at this Day may give Lands; 
nements or Hereditaments to any Perſon or Perſons, and their Heirs, for the Finding of 
i 'reacher, Maintenance of a School, Relief of maimed Soldiers, and the Poor, 2 
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Walte, M hat. 


Search if 
Wie com- 
mitted. 


Kinds of 
Waſte. 


Voluntary 
and permil- 
five. 


Active and 
Paſſi ve. 


Waſte in 
Houſes. 


In pulling 


them down, 
&c. 


lake them down within the Term, if they ſer up the old Chimney-pieces. 


in Mortmain, or to purchaſe or take in Mortmain (in Perpetuity or otherwiſe) any Lands, 


of Churches, Highways, Bridges, Cauſeways, diſcharging poor Inhabitants of a Town ct 
common Charges, for making a Stock for poor Labourers in Huſbandry and poor Appten- 
tices, and for the Marriage of poor Virgins, or fot any other charitable Uſes. 

And it is good Policy upon every ſuch Eſtate to reſerve a ſmall Rent to the Feoffor and his 
Heirs; for then the Feoffees ſhall be ſeiſed to their own Uſe, and not to the Uſe of the 
Feoffor: Or it may be proper to expreſs ſome Conſideration of a ſmall Sum; and then the 
23 H. 8. cannot by any Pretence make void the ſame, Co. 26. 11 Co. 70, 71. 

No Relief againſt a voluntary Forfeiture of Copyhold. Str. 447. 

By Stat. 17 Car. 2. c. 3. Owners of Impropriations, Tithes, &c. may annex the fame tg 
the Parſonage or Vicarage where they lie, or ſettle them in Truſt for the Curates, where the 
Parſonage is impropriate and no Vicarage endowed, without any Licence of Mortmain. 
And if the ſettled Maintenance of any Benefice with Cure ſhall not amount to 100 J. per Am. 
clear, the Incumbent may purchaſe to him and his Succeſſors Lands, &c. without Licence 
in Mortmain. 

By Stat. 7 & 8 V. 3. c. 37. the King may licence any Perſon or Bodies Politick to alien 


Tenements or Hereditaments whatſoever, of whomſoever the ſame are holden; and ſuch 
Lands, Sc. ſo aliened, or purchaſed and licenſed, ſhall not be ſubject to any Forfeiture by 
Reaſon of ſuch Alienation or Purchaſe. 

By Stat 2 Ann. c. 11. any Perſon may veſt Lands, E&c. in the Corporation for the Bounty 
of Queen Anne, by Deed inrolled, according to the Statute of 27 H. 8. c. 10. or by Will, 
for Augmentation of Churches, which have not a competent Proviſion. 

The ſaid Corporation alſo may take and purchaſe for the ſaid Purpoſes without Licence or 
Writ Ad quod damnum. 


(D) By Non-performance of a Condition. 


ANDS, Sc. may be forfeited or loſt by the Non-performance of a Condition, whether 
it be expreſsd or implied by Law. 
For the Nature of Conditions and Rules, &c. concerning them, fee Chap. 5. poſt, 


(E) By Waſte. 


1 NDS, Sc. may be forfeited by Waſte. 
Waſte (Vaſtum dicitur a Vaſtando, to Waſte) is a Spoil or Deſtruction in Houſes, 
Gardens or Orchards, Dove-houſes, Parks, Warrens, Fiſh-ponds, Trees, Woods, Lands, &. 
to the Prejudice of the Heir, or of him in Remainder or Reverſion. Co. Lit. 52. b. 53. a. 
The Leſſor may enter at ſeaſonable Times, to ſee whether any Waſte is committed; and 

it the Leſſee hinders his entring, the Leſſor may bring an Action on the Caſe. 2 Cro. 478. 

There are two Kinds of Waſte, voluntary or actual, and permiſſive. 

1. Voluntary, by Commiſſion, that is, By cutting down Timber-Trees, proſtrating Houſes, 
or the like; and the ſame Word has the Statute of Glouc. c. 5. Que aver fait Waſte, and yet 
is underſtood as well of paſſive as active Waſte; for he who ſuffers a Houſe to decay, which 
he ought to repair, does the Waſte: And therefore if a Man makes a Leaſe for Years by 
Indenture of a Houſe and Lands, upon Condition, that if it happen, that the Leſſee com- 
mits Waſte, that the Leſſor ſhall re-enter; in this Caſe if the Leſſee fuffers the Houſe to be 
waſted, the Leſſor ſhall re-enter. 2. Permiſſive, i. e. By Omiſſion, or not doing, as in not 
Repairing. 2 1ſt. 145. Both are equally injurious to him that has the Inheritance. 

Waſte may be committed in Houſes, by pulling or proſtrating them down, or by ſuffering 
them to be uncovered, whereby the Spars or Rafters, Planchers or other Timber of the 
Houſe becomes rotten. But if the Houſe be uncovered when the Tenant comes in, it is 80 
Waſte in the Tenant to ſuffer the Houſe to fall down. Co. Lit. 53. a. 

Yet in ſuch Caſe the Leſſor ſhall have the Timber, and ſo he ſhall if a Houſe be pulled 
down or blowed down by Tempeſt. 11 Co. 81. 5. | 

Though a Houſe be ruinous at the Tenant's coming in, yet if he pulls it down, it & 
Waſte, unleſs he builds it up again. Co. Lit. 53. a. | 

If Glaſs Windows (though glazed by the Tenant himſelf) be broken down or carried 
away, it is Waſte; for it is Part of the Houſe. Co. Lit. 53.4. 10 Co. 63, 64. 

The ſame is of new Chimney-pieces; though in ſome Places they pretend a Cuſtom #9 
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And ſo it is of Wainſcot faſtened by Nails, Screws or Irons put through Poſts or Walls, 
Benches, Doors, Furnaces, Sc. fixed to the Houſe, either by him in Remainder or Rever- 
ſion, or by the Tenant himſelf, Co. Lit. 53. a. 4 Co. 64. | | 

[f Wainſcot, Benches, Furnaces, Sc. are not fixed, they may be taken away at any Time. 
And a fixed Furnace may be taken away at any Time within the Term, if it is not fixed to 


the Walls or Poſts of the Houſe. 
If one pulls down a Malt-Mill, and builds a Corn-Mill, it is Waſte, though the Corn- 


Mill is of greater Value. 

It the Tenant builds a new Houſe, it is Waſte, (Roll. Ar. 507. contra) and then if he 
ſuffers that to be waſted, it is a new Waſte. Co. Lit. 53. a. 

If the Houſe falls down by Tempeſt, or is burnt by Lightning, or thrown down by Ene- 
mies, Cc. without the Fault of the Tenant, he ſhall not be charged with Waſte, (Plow. 29. 
. 08. Co. Lit. 283.) unleſs he bound himſelf by Covenant that he would leave it in as 
500d a Condition as he found it. Dr. & Stud. Dial. 2. c. 4. Roll. Abr. 939. h 
” But in this Caſe, or where the Houſe was ruinous at his coming in, and falls down, the 
Tenant may build the ſame again with ſuch Materials as remain, and with other Timbet 
which he may take growing on the Premiſſes. Co. Lit. 53. a. 

Yet he muſt not make the Houſe leſſer or larger than it was before, or ſell the Trees, and 
with the Money build it up, for the Sale is Waſte. Lid. 

If the Houſe is uncovered by Tempeſt, the Tenant muſt repair it in convenient Time, 


Co. Lit. 53. a. | 3 | | | | 
And though there be no Timber growing upon the Ground, yet the Tenant, at his Peril, 


muſt keep the Houſe from waſting. Co. Lit. 53. a. | 
A Lefior has no Remedy againſt a Tenant at Will for permiſſive Waſte ; but a Tenant for 


Years is of Courſe bound to ſuſtain or repair the Houſe. Lit. F. 71. Co. Lit. 57. a. 
If one ſuffers the Houſes to be waſted, and then fells Timber to repair them, this is double 
Waſte. Co. Lit. 53. 6. ES Ws TS 
But in many Caſes a Tenant for Life or Years may fell Timber to repair, though he is 
not forced to it; as if a Houſe is ruinous at the Time of the Leaſe made, he is not bound 
to repair it; but if he cuts down Timber, and doth repair it, he may juſtify it; for the Law 
doth favour the Maintenance of Houſes for the Habitation of Mankind. And therefore if 
two or more Jointenants or Tenants in Common be of a Houſe of Habitatioh, arid one will 
not repair the Houſe, the other ſhall have a Writ De reparatione facienda. And the Writ 
lays, Ad ſuſtentationem ejuſdem domus teneantur. bi ET on | NY 
So it is if the Leſſor covenants to repair the Houſe, the Leſſee (if the Leſſor does not do 
it) may with Timber growing on the Ground repair it, though he cannot be compelled to 
it. Bid. 
A Tenant may dig for Gravel or Clay (though no Pit was open at the Time of the Leaſe) 
for Reparation of the Houſe, by the ſame Reaſon that he may cut down Timber to repair 
it. Co. Lit. 53. 6. | et, 
If the Hoalk is burnt by Negligence or Miſchief, it is Waſte. Pid. See Stat. 6 Ann. 
e. 31. . . 
If the Tenant cuts down or deſtroys any Fruit-Trees growing in the Garden or Orchard, Waſte in 


it is Waſte z but if ſuch Trees grow upon any Part of the Ground out of the Garden or 5 


Orchard, it is no Waſte, Co. Lit. 5g. 


If the Tenant of a Dove-houſe, Park, Warren, Vivary or Fiſh-Pound, Gc. dots take fo wats 2 4 
-houſes, 


many Pigeons, Sc. as that ſuch ſufficient Store is not left as he found there when he firſt Pf ge 
entered, it is Waſte, Co. Lit. 53. a. 2 Inſt. 304 | | Wee? 
And to ſuffer the Park-pales to decay, whereby the Deer are loſt or diſperſed, it is Waſte, 
Waſte in Land. If a Tenant converts Arable Land into Wood, or Wood into Arable Waſte in 
Land, or Meadow into Arable, or Arable into Meadow, or Paſture into Arable, it is Waſte Land. 
for it not only changes the Courſe of the Huſbandry, but the Proof of the Landlord's Evi- 


dence of his Eſtate. Co. Lit. 33.6. | 5249 | 
If ancient Meadow Ground beyond the Memory of Man, or Brook Meadow; is plowed 


up, it is Waſte, 2 Roll. Ar. 8 14. 
But if Meadow Ground hath been at any Time Arable, or ſometimes Meadow and ſome- 


times Paſture, it is no Waſte to plough it up. Did. | 
Therefore ſuch Meadow muſt be defended from being ploughed up by Covenant, (vix.) 
to pay ſo much an Acre (as five Pounds an Acre, Sc.) if the Tenant doth plough it up. 
2 Roll. Abr. 81 5. f | | | 
For an abſolute Reſtraint to plough is void ; L.] becauſe Arable is to be preferred be- 
lore Meadow, id. | DIE: 
if 
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Digging for 
Gravel, 
Mines, &c. 


Trees and 
Woods. 


Lit. 52. 5. 


— 


It is Waſte to ſuffer a Wall of the Sea to be in Decay, ſo as by the flowing and reflowing gf 
the Sea the Meadow or Marſh Ground is ſurrounded, and thereby rendered unprofitahs 
Co. Lit. 53. b. 

But if the Land is ſurrounded ſuddenly by the Violence of the Sea, occaſioned by a Tem. 
peſt, without any Default of the Tenant, it is no Waſte that is puniſhable. Co. Lit. 51. , 

So it is if the Tenant does not repair the Walls or Banks againſt Rivers, or other Waters. 
whereby the Meadows or Marſhes are ſurrounded, and become ruſhy and unprofitable 
Co. Lit. 53. b. 

Digging for Gravel, Lime, Clay, Stone, Brick, Earth, &c, or for Mines of Metal, Coal, &c. 
hidden in the Earth, which were not open when the Tenant came in, is Waſte ; but he ma 
dig for Gravel, Clay, Sc. for the Reparation of the Houſe, as well as he may take conye. 
nient Timber-Trees. Co. Lit. 53. 6. 

If one makes a Leaſe of his Land for Life or Years, in which there is a Mine of Coal, 
&c. not mentioning any Mines in his Leaſe, the Leſſee may dig and take the Profit of ſuch 
Mines as were open at the Time of the Leaſe made. Co. Lit. 54. 5. 5 Co. 12. 

But he cannot dig for any new Mine that was not open, for that would be Waſte. Vid. 

And if there are open Mines, and the Owner makes a Leaſe of the Land with the Mines 
therein, this ſhall extend to the open Mines only, and not to any hidden Mine. Did. 

But if there be no open Mine, and the Leaſe is made of the Land with all Mines, the 
Tenant may dig for Mines, and have the Profits; otherwiſe thoſe Words would be void. 
Ibid. 

Waſte in Trees and Woods, Trees are Parcel of the Inheritance; and though they are ex. 
cepted in a Leaſe, yet they are not Chattels. 

The Leſſor after he has made a Leaſe for Life, may by Deed grant the Trees, or reaſon- 
able Eſtovers out of them, to another and his Heirs, and the ſame ſhall take Effect after 
the Death of the Leſſee. Did. 

But ſuch a Gift to a Stranger is void during the Eſtate for Life, becauſe of the particular 
Prejudice it may be to the Leſſee. Mid. | 

Timber is reſerved by Law to the Leſſor; therefore if it be cut down by a Leſſee, the 
Leſſor may take it away; the Leſſee had only an Intereſt in Trees while ſtanding, as in the 
Fruit, Shrowd, Shadow, Sc. 4 Co. 62, 63. 5 Co. 11, 76. 11 Co. 48, 50, 81. On this 
Account, if he cuts down Timber-Trees, (viz.} Oak, Aſh and Elm, (which are Timber- 
Trees in all Places, except Elms on ſome Copyhold Eſtates) or tops them, or doth any 
other Act whereby the Timber may decay, it is Waſte, Co. Lit. 53. a. 

And if the Leſſee has covenanted to leave the Wood in as good Plight at the End of the 
Term as he found it, the Leſſor ſhall preſently have an Action of Covenant for cutting down 
the Timber, for now it is not poſſible for him to perform the Covenant, or to leave the 
Wood in as good Plight as he found it. Otherwiſe, if during the Term the Leſſee do Waſte 
in Houſes; for theſe may be repaired before the Term expires, F. N. B. 145. 5 Co. 21. 

Co: 15. | 
a Alſo in Counties where Timber is ſcarce, and Beech and the like ſerves to build Houſes 
for the Habitation of Man, or the like, they are to be accounted Timber, and to cut them 
down is Waſte. Co. Lit. 53. a. | 

If Timber-Trees are thrown down by the Wind, the Landlord or Leſſor ſhall have them. 
4 Co. 63. 11 Co. 81. | 

If a Tenant ſuffers the young Germins to be deſtroyed by Beaſts, or does ſtub them vp, 
it is Deſtruction. Co. Lit. 53. a. 

Cutting down Willows, Beach, Birch, Aſp, Maple, Sc. ſtanding in the Defence and Sate- 
guard of the Houſe, is alſo Deſtruction. Co. Lit. 53. 2. | 

If there is a Quick-ſet Fence of white Thorn, and the Tenant or Leſſee ſtubs it up, or ſuſ- 
fers it to be deſtroyed, it is Deſtruction. Co. Lit. 53. a. | 

And for all theſe and the like Deſtructions an Action of Waſte lies. Co. Lit. 53. a. 

For Waſte and Deſtruction in a large Senſe are ſynonymous Terms. I 

Turning Trees into Coals for Fuel, when there is ſufficient dead Wood, is Waſte. Cv. 

The Tenant may take ſufficient Wood to repair Walls, Pales, Fences, Hedges ard 
Ditches, as he found them; but not to make theſe a-new. Co. Lit. 53. 5. 

And he may take ſufficient Plough-bote, Fire- bote, and other Houſe-bote. Co. Lit. 53. b. 

He may alſo cut down Underwood at ſeafonable Times. 2 Roll. Abr. $17. 

A Copyholder without Cuſtom may cut down great Trees to repair his Copyhold Houle; 
though this may be reſtrained by Cuſtom ; or he may be reſtrained to cut them down with 
out Aſſignment of the Lord or his Bailiff, Roll. 508. - 


A Tenant alſo may cut down dead Wood, 4 Co. 63. 5 1 
* 
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Dilapidation or Waſte of Eccleſiaſtical Places, Houſes and Buildings, is a good Cauſe of Dilapidations 
Deprivation. Some ſay an Action of the Caſe will lie for Dilapidations. 3 Iiſt. 204. 7 Walle of 
11 Co. 49. 3 Lev. 116. Lev. 268. — 

If he who has the Inheritance fears Waſte will be committed in any of the foregoing In- gf laying 
ſtances, he may (before any Waſte done) have a Prohibition directed to the Sheriff, that he Walle. 
ſhall not permit Waſte to be done by the Tenant; and then the Sheriff may take the Poſſe 
Comitatus, and withſtand the doing of it. F. N. B. 55. Co. 115. Co. Lit. 53. 6. 2 Inf. 

146, 299- | 
*Or he in Remainder or Reverſion may have an Injunction out of the Chancery to ſtay the 
Waſte. F. N. B. 55. Co. 115. Co. Lit. 53. b. 2 Inft. 146, 299. 

He in Reverſion, either perſonally or by another, may enter into the Houſe or Lands, 

lett for Life or Years, to ſee if Waſte is committed. 2 Inſt. 306. 

A Patron may have a Prohibition to hinder a Perſon from cutting down Trees to his own 

private Uſe. 11 Co. 49. 2 Roll. Abr. 8 19. : 

The Forfeiture and Judgment in Waſte appears in the Statute of Gloucefter, or 5 & 6 Ed. The Forfei- 
I. c. 5. For by it, the Party convicted of Waſte ſhall forfeit the Thing waſted, and Re- © Judg- 
compence thrice ſo much as the Waſte is taxed at. [See Meſt. 2. or the 13 Ed. 1. c. 14. oy ru — 
and the 8 C 9 W. 3 c. 11. for Recovery of Coſts, and alſo 11 12 WJ. 3. c. 4. F. 4. con- Walle. 
cerning wilful Waſte in the Lands of Papiſts diſabled, c.] 

If Waſte be done ſparſim here and there in Woods, the whole Woods ſhall be recovered, 
or ſo much wherein the Waſte ſparſim was done. Co. Lit. 54. a. 2 Int. 303, 304. 

And ſo in Houſes, ſo many Rooms ſhall be recovered wherein there is Waſte done ; but 
if the Waſte is committed here and there throughout, all ſhall be recovered. Bid. 
Regularly, he that enters or recovers by Force of an implied Condition, ſhall not avoid 
precedent Incumbrances ; for if a Tenant for Life grants a Leaſe for Years, and afterwards 
doth Waſte, and the Leſſor recovers in an Action of Waſte againſt the Tenant for Life, he 
ſhall avoid the Leaſe made before the Waſte done; becauſe the Action of Waſte muſt of 
Neceſſity be brought againſt the Leſſee for Life to recover the Place waſted, which muſt 
bind the Leſſee for Years. Co. Lit. 233. b. 234. 4. 

A precedent Rent granted out of the Land ſhall not be avoided. Bid. 

For if Leſſee for Life grants a Rent-Charge, and afterwards doth Waſte, and the Leſſor 
recovers in an Action of Waſte, he ſhall hold the Land charged during the Life of Tenant 
for Life. Did. 

But if the Rent was granted after the Waſte done, the Leſſor ſhall avoid it. Bid. 

None ſhall have Judgment to recover in an Action of Waſte, where the Waſte is of ſmall 
Value, Co. Lit. 54. a. 2 Inft. 306. 

Yet the Law will take Notice of Waſte in Trees to the Value of three Shillings and 
Four-pence, and ſuffer Judgment. Mid. | 
* many Things together may make Waſte to a Value, and amount to a Forfeiture. 

id. 


(F) By Bankruptcy. 


128 S and Tenements may be forfeited or loſt by Bankruptcy ; therefore it will be Who may be. 
proper to ſhew, who may be a Bankrupt, what Acts make a Bankrupt, and how and what Adds 
Lands and Tenements may be forfeited or loſt by Bankruptcy. — a Bank- 


Firſt, bo may be a Bankrupt, and what Ats make a Bankrupt. 


A Bankrupt (derived from Banque, a Table, and Route, the Sign of the Table that was 
fixed in the Earth) is he or ſhe that has gotten other Mens Goods into his or her Hands, 
and hides in order to deceive his or her Creditors; 4 Inſt. 277. but is more particularly 
deſcribed by the following Statutes. | 
By Stat. 13 El. c. 7. If any Perſon who has uſed the Trade of Merchandize, and ſought 
his Living by Buying and Selling in Groſs, or by Retail, or ſhall uſe the Trade of a Scri- 
vener, receiving other Mens Money, and doth depart the Realm, or begins to keep his 
or her Houſe, or otherwiſe abſent himſelf or herſelf, or ſuffers him or herſelf willingly to 
be arreſted, outlawed or impriſoned, without juſt or lawful Cauſe, c. to the Intent to 
defraud Creditors, ſhall be deemed a Bankrupt. | 
In Smith & aÞ againſt Mills, 2 Rep. 25. The Court conſidered the ſeveral Parts and 
Branches of the ſaid Statute thus: 1. The Act deſcribes a Bankrupt, and whom he defrauds, 
diz the Creditors. 2. To whom the Creditors ſhould complain for Relief, viz. to the 
Lord Chancellor. 3. How and by what ng and Remedy is provided, viz. by _—— a 
B om- 


* 


F oꝛfeiture. Part I, 
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Perſon who 
has left off 
Trade, 


Commiſſion under the Great Seal, Fc. 4. The Authority of the Commiſſioners, viz. to 
ſell, Sc. that is to ſay, to every one of the Creditors a Portion, Rate and Rate alike, ac. 
cording to the Quantity of his or their Debt. So that the Intent"of the Makers of the ſaid 
Act expreſſed in plain Words was to relieve the Creditors of the Bankrupt equally, and that 
there ſhould be an equal and rateable Proportion obſerved in the Diſtribution of the Bank. 
rupt's Goods amongſt the Creditors, having Regard to the Quantity of their ſeveral Debts, 
ſo that one ſhould not prevent the other, but all ſhould be in equal: jure. | 

And the Stat. 1 Fac. 1.c. 15. is to the ſame Effect as the 13 El. c. 2. And adds moreover, 
That if any Perſon that has uſed the Trade of Merchandize, &c. ſhall willingly and fraudu— 
lently procure him or herſelf to be arreſted, or his or her Goods to be attached or ſequeſtred, 
or does. depart from his or her Dwelling-houſe,. or makes or cauſes to be made any fraudu- 
lent Grant or Conveyance of his Lands, Tenements, Goods or Chattels, to the Intent to 
defraud his or her Creditors, or being arreſted for Debt, ſhall lie in Priſon fix Months or 
more upon the Arreſt, ſhall be adjudged a Bankrupt. 

And the Stat. 21 Fac. 1. c. 19. adds farther, That if Perſons uſing the Trade of Mer. 
chandize, Sc. (as before) and Scriveners, who ſhall either by themſelves or others obtain any 
Protection (except by Privilege of Parliament) [See 7 Ann. c. 12.] or ſhall by Petition or 
Bill endeavour to compel their Creditors to take leſs than their due Debts, or to gain Time for 
the Payment thereof; or being arreſted for Debt, ſhall after the Arreſt lie in Priſon two 
Months, or more, or being arreſted for a juſt Debt of one hundred Pounds, or more, ſhall 
eſcape out of Priſon, ſhall be adjudged a Bankrupt. [See Stat. 10 Ann. c. 15. whereby the 
Clauſe of being indebted in a hundred Pounds, and not paying or compounding for the ſame within 
fix Months after the ſame ſhall grow due, and the Debtor arreſted, er within fix Months ofter 
an original Writ ſued out and Notice given; or procuring his cr her Enlargement by putting in 
common or hired Bail, fhall be adjudged a Bankrupt from the Time of his or her ſaid firſt Arreſt, 
is repealed ; and the Act of 21 Fac. I. c. 19. and all other Acts, ſo far forth as they relate to 
the ſaid Deſcriptions of a Bankrupt, are made void. ] 

A ſingle Act is enough to make a Bankrupt. 

In ſhort, every Perſon a Subject born, or Stranger, Alien or Denizen, who ſhall uſe the 
Trade of Merchandize by way of Bargaining, Exchange, Bartery, Chevizance, or other- 
wiſe, in Groſs or by Retail, or ſeeking his Living by Buying and Selling, or that ſhall uſe 
the Trade or Profeſſion of a Scrivener, and that ſhall commit an Act of Bankruptcy, ſhall 
be a Bankrupt. 

By Stat. 14 Car. c. 24. it ſeems that Noblemen, Gentlemen and Perſons of Quality, if 
they be not Adventurers in the Eaſt-India or Guinea Company, or the Royal Fiſhery, may 
be Bankrupts. 

A Nobleman having the ſole Importing of Cards or Glaſſes, may be a Bankrupt. Stone's 
Reading on Stat. Bank. 166. | 5 

So may a Member of Parliament. Davis p. 6, 7. 

So may private Gentlemen who inveſt their Money in Trade to make a better Intereſt, 
though they have never been bred up to Trade, nor do not act in Perſon, nor any wiſe 
appear in Trade. | 

So may Lawyers and Phyſicians if they Trade or Merchandize. 

So may Innkeepers or Innholders, Dealers and Chapmen ; ſed vide poſt. 

So may a Scrivener. | 

And a Trader leaving off, or who has left off Trade, may be a Bankrupt for his Debts 
contracted when a Trader, Comb. 463. Palm. 325. Vent. 5. But not thoſe contracted 
afterwards. Comb. 463. f 

A. whilſt a Trader owes 100/. to B. and leaves off his Trade, and after that borrows an- 
other 100/. of B. and afterwards pays one of the 1001. not mentioning which, the 1000. 
ſhall be applied to the firſt Debt, and he ſhall not be a Bankrupt for that which remains. 
Comb. 463. | | | 

A. in Trade gets in Debt, leaves off his Trade and lives in the Country upon his Land, 
he may be a Bankrupt for ſuch Debt. Palm. 325. 

And if a Man for a certain Time deals in Trade, and afterwards leaves his Trade and 
Stock in the Hands of another, and has Part of the Profit, and ſuffers Part of the Loſs ; if 
after ſuch Deſertion he becomes in Debt, he may be a Bankrupt. Palm. 325. 

B. who had been a Merchant and had left off Trade, ſold ſuch Merchandizes as were 
only the Effects of his former Trade, and which he could not immediately put off on ceaſing 
to trade. Per Cur. E 21, C. 2. B. R. this could not make him a Trader ; for the Statute 
extends only to thoſe who live by Buying and Selling. But in M. 23 C. 2. B. R. it came on 
again; when it was proved that B. was a Turkey Merchant, and traded in 1656; but it was not 


proved that he imported or exported any Thing after, but that having the Stock of his = ch 
rade 
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Trade on his Hands to a great Value, on the Loan and Credit whereof he obtained divers 

; lage Sums of Money; and now per Cur. this brings him within the Statute for ſuch Debts 

as he contracted after 1656, otherwiſe the Miſchief would be great; becauſe Men cannot 

take Notice when another withdraws his Trade, or when he commands Factors beyond Sea 

to deal no further with him; but Perſons ſeeing great Quantities of Goods in his Hands are 

apt to truſt him; and therefore it is fit they ſhould be relieved by the Statute. Vent. 29. 

Sed Q vide ante. 

lf a Merchant buys beyond Sea and ſells here, or buys here and ſells beyond Sea, it is 

Trading, and he may be a Bankrupt, T. Jones 141. | 

Even if he be a Subject or Alien Reſident beyond Sea; for by Trading thither and back 

he gains a Credit here. Salt. 109. | 

= Ita Trader be Security for any Perſon, he may be a Bankrupt. Palm. 325. Stone's 

q eadin 183. HSE Br ; 

3 5 . aher and Factors may be Bankrupts. Sat. 5 G. 2. c. 30. 

A Feme Covert ſole Trader, by the Cuſtom of London, may be a Bankrupt. 

But no Adventurer in the Eaſt-India or Guinea Company, or the Royal Fiſhing Trade, to 

be a Bankrupt, -unlefs he trades, trafficks or merchandizes in another Way or Manner. 

S lat. 14 C. 2. c. 24. 

Nor an Innkeeper. Show. 96, 268. Comb. 18 1. 3 Lev. 309. For he doth not properly 

ſell what he buys, but utters it at ſuch reaſonable Rates as he thinks fit, with Reſpect to 

Attendance of Servants, Fr. 3 Cro. 549, 550. Danv. Abr. 686, 687. 

Nor though he has a Share in a Ship. Halt's Rep. 92. 

But if they deal, as in buying Wine, Malt, &c. and ſelling it to Gentlemen in the 

Country, there are frequent Inſtances of their being Bankrupts, under the Titles Iunbolder, 

Dealer and Chapman. | 33 ne 

A Pawnbroker (if he does not otherwiſe deal) may not be a Bankrupt; for he does not 

buy or ſell for himſelf, and is only a common Lender of Money at Intereſt, and the Pledges 

which he ſells are for the Benefit of the Borrower. But if he otherwiſe trades, he may be a 

Bankrupt, in which Caſe he is uſually ſtiled Pawnbroker, Dealer and Chapman. Davis 24. 
A Taylor who only makes Clothes is not liable to be a Bankrupt, becauſe he only works 

for Hire; but where he buys and ſells the Materials, &c, as the Taylors in London, c. do, 

he is liable, by the Name of Taylor and Chapman. | 

By Stat. 7 Ann. c. 7. Members of the Bank of England ſhall not be adjudged liable to the 

Statutes of Bankrupfts. | 

By Stat. 9 Ann. c. 21. & 3G. 1. c. 9. Members of the South-Sea Company ſhall not be 

liable to the Statutes of Bankrupts. | 

By Stat. 5 Geo. 2. c. 30. no Farmer, Graſier, or Drover of Cattle, or Receiver General of 

Taxes granted by Parliament, ſhall be deemed a Bankrupt. 

By Stat. 6 G. 1. c. 4. no Perſon concerned about Circulating Exchequer Bills ſhall be liable 

to the Statutes of Bankruptcy. | | | 

It it not buying or ſelling of Land, but of perſonal Things, that may make a Bankrupt, 

nor is it buying only, or ſelling only, but Buying and Selling. Wood's Inf. B. 2. c. 4. 

Not one ſingle Act of Buying and Selling, but where one gets his Livelihood by it. Hid. 

Such as live on their manual Labour only, as Huſbandmen, Labourers, Handicraftſmen; 

are not Traders within the Statutes: But ſuch as buy Wares and convert them into ſaleable 

Commodities, and to get their Livelihood by Buying and Selling, may be Bankrupts within 

the Statutes; as Shoemaker, Lockſmith, Clothier, Sc. 3 Cro. 31. 1 


Secondly, How Lands, Tenements and Hereditaments may be forfeited and loft by Bankruptcy. How Lands; 


| &c. be 
A Commiſſion of Banktuptcy iſſues under the Great Seal, upon a Petition to the Lord forfeited by 


Chancellor, Sc. by a Creditor whoſe Debt amounts to the Sum of 100 L. at leaſt, or by two Bankruptcy. 
Creditors whoſe Debts amount to 150 l. or upwards, or by three or more Creditors whoſe 

Debts amount to 2001. or upwards, againſt any Perſon or Perſons being Bankrupts, of which 

an Affidavit muſt be made, and a Bond muſt be given. to the Lord Chancellor in the Penalty 

of 200 l. conditioned for the proving his Debt, Sc. After the Perſon is declared a Bank- 

rupt, Sc. and is ſummoned to appear' at the Meeting aſſigned by the Commiſſioners, and 

the Bankrupt's Trade, As of Banknuicn and his Eftate and Debts are diſcovered by the 
Examination of the Bankrupt himſelf,” his“ Wife, and other Witneſſes; and the Creditors 

are Worn to the Value of their Debts, &c. according to the Stat. 13 Eliz. c. 7. 1 Fac. 1. 
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Note, The Wife is only to be examined as to the Eſtate and Effefs, and not as to the Ads of Bankruptcy. 


C. 15. 


— 
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gale of Bank- 
rupt's Lands, 
&c. 


Copyhold 
Eſtates. 


Commiſ- 
ſioners to 


Bankrupt. 
Sale of Goods, 


Chattels, 
Debts, &c. 


as heretofore has been moſt uſual and accuſtomed to be yielded or paid therefore: And that 


account to the ſaid Lands, Tenements, Offices, Fees, Goods, Chattels and Debts ſo paid and ſatisfied to 


c. 15. 21 Fac. 1. c. 29. but more particularly according to the Stat. 5 G. 2. c. 30. by mh 


a Certificate of the Bankrupt's Conformity in all Things is to be made to the Lord Cha 
cellor, Sc. Then by Virtue of one or more of thoſe Statutes, the Commiſſioners may le 
the Bankrupt's Lands, Cc. in his own Poſſeſſion at the Time of his becoming Bankru 
whether in Fee-ſimple, Fee-tail, for Life or Years, Freehold or Copyhold, towards Paymen 
of his Debts. 

By Stat. 13 El. c. 7. it is enacted, That the Commiſſioners ſhall have full Power, at thei 
Diſcretion, to order and direct as to the Bankrupt's Lands, Tenements, Hereditamentz 1 
well Freehold as Copyhold, or Cuſtomary, which he or ſhe had in his or her own R; be 
before he or ſhe became Bankrupt; and alſo with all ſuch Lands, Tenements and Here 
taments, as ſuch Perſon had purchaſed or obtained for Money, or other Recompene, 
jointly with his Wife, Child or Children, to the only Uſe of the Bankrupt, or of or fh 
ſuch Uſe, Intereſt, Right or Title as ſuch Bankrupt then ſhall have in the ſame which he g 
ſhe may lawfully part with, or with any Perſon or Perſons of Truſt, to any ſecret Uſe g 
ſuch Bankrupt, and alſo with his or her Money, Goods, Chattels, Wares, Merchandise 
and Debts whereſoever they may be found or known, and cauſe the ſaid Lands, Tenement, 
Fees, Annuities, Offices, Goods, Chattels, Wares, Merchandizes and Debts, to be ſearche, 
viewed, rented and appraiſed to the beſt Value; and by Deed indented, inrolled in one of 
the King's Courts of Record, to make Sale of the ſaid Lands, Tenements and Heredit. 
ments, and of all Deeds, Writings and Evidences touching only the ſame belonging to ſuch 
Bankrupt; and alſo of all Fees, Annuities, Offices, Goods and Chattels, or otherwiſe, t 
order the ſame for true Satisfaction and Payment of the Creditors, in Proportion to thei 
Debts; and every Direction, Order, Bargain, Sale, and other Things done by the CommiC. 
ſioners, ſhall be good and effectual in Law againſt the ſaid Bankrupt, his Wife, Heirs and 
Children, and ſuch Perſon and Perſons as by ſuch joint Purchaſe with the Bankrupt have de 
ſhall have any Eſtate or Intereſt in the Premiſſes, and againſt all other Perſon and Perſons 
claiming by, from or under ſuch Bankrupt, by any Act or Acts had, made or done after 
ſuch Perſon becomes Bankrupt; and alſo againſt the Lords of the Manors, whereof the {aid 
Copy hold or Cuſtomary Lands be held, their Heirs, Succeſſors and Aſſigns, and every 
of them. | | 

Provided, that all and every Perſon or Perſons to whom any ſuch Sale of Copyhold or 
Cuſtomary Lands or Tenements ſhall be made, ſhall, before ſuch Time as they, or any of 
them, ſhall enter or take any Profit of the ſame Lands or Tenements, agree and-compound 
with the Lords of the Manors of whom the ſame ſhall be holden for ſuch Fines or Incomes 


upon every ſuch Agreement or Compoſition, the ſaid Lords for the Time being, at the next 
Court to be held at or for the ſaid Manors, ſhall not only grant unto the ſaid Vendee or 
Vendees, upon Requeſt, the ſame Copyhold or Cuſtomary Lands or Tenements, by Copy 
of Court-Roll of the ſame Manors, for ſuch Eſtate or Intereſt as to them ſhall be ſold, and 
reſerving the ancient Rents, Cuſtoms and Services; but alſo in the ſame Court admit them 
Tenants of the ſame Copy or Cuſtomary Lands, as other Copyholders of the ſame Manors 
have been wont to be admitted, and to receive their Fealty accordingly. 

Provided always, that the Commiſſioners ſhall on lawful Requeſt of the Bankrupt not 
only make a true Declaration to the ſame Bankrupt of the employing and beſtowing of his 


their ſaid Creditors, but alſo make Payment of the Overplus of the ſame (if any ſuch ſhall 
be) to the ſaid Bankrupt, their Executors, Adminiſtrators or Aſſigns. 

And further enacted, That if after any Act of Bankruptcy, and Complaint thereof made to 
the Commiſſioners by any Party aggrieved concerning the Premiſſes, knowing, ſuppoſing or 
ſuſpecting any of the Goods, Chattels, Wares, Merchandizes or Debts of ſuch Bankrupt to be 
in Cuſtody, Uſe, Occupying, Keeping or Poſſeſſion of any Perſon or Perſons, or any Perſon or 
Perſons be indebted to any ſuch Bankrupt, do make Relation thereof to the ſaid Commiſſioners, 
or the major Part of them, then they may call before them by Proceſs, &c. every Perſon or Per- 
ſons ſo known, ſuſpected or ſuppoſed to have any ſuch Goods, Chattels, Wares, Merchandizes 
or Debts, in his or their Cuſtody, Uſe, Occupation, Keeping or Poſſeſſion, or ſuppoſed or ful- 
pected to be indebted to ſuch Bankrupt, and upon their Appearance to examine them, and 
every of them, as well by their Oaths as otherwiſe, by ſuch Ways and Means as the ſaid 
Commiſſioners, or the major Part of them, fhall think meet, for or upon the Specialty, Cer- 
tainty, true Declaration and Knowledge of all and fingular ſuch Goods, Chattels, Wares, Mer- 
chandizes and Debts of any ſuch Bankrupt, as be ſuppoſed or ſuſpected to be in his Cuſtody, 
Uſe, Occupation or Poſſeſſion, and all ſuch Debts as by them, or any of them, ſhall be ſup- 
poſed or ſuſpected to be owing to any Bankrupt: And if any ſuch Perſon or Perſons, upon 
ſuch Examination, do not diſcloſe, and plainly declare and ſhew the whole Truth of ſuch Things 


as he or they ſhall be examined of concerning the Premiſſes, to his Knowledge, or to deny 
I F to 
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to ſwear, then ſuch Perſon or Perſons {o denying to ſwear, or being examined do not declare 
the plain and whole Truth concerning the Premiſles; upon due Proof thereof before the ma- 
jor Part of the ſaid Commiſſioners, by Witneſs, Examination or otherwiſe, ſhall loſe and 
{orfeir double the Value of all ſuch Goods, Sc. ſo concealed; and not wholly and plainly 
declared and ſhewed : Which Forfeiture ſhall be levied by the major Part of the ſaid Com- 
niſioners, of the Lands, Tenements, Hereditaments, Goods and Chattels of ſuch Perſon ſo 
denying to ſwear, or not diſcloſing the whole Truth as aforeſaid, by ſuch Ways, c. as before 
appointed for the Bankrupt and the ſame Forfeiture or Forfeitures to be diſtributed or 
employed to and for the Satisfaction and Payment of the Debts of the ſaid Creditor or Cre- 
ditots, in ſuch Manner as the Lands, Sc. of Bankrupts as aforeſaid, | 

Ard that if at any Time before or after that any Perſon commits an Act of Bankruptcy, 
any Perſon or Perſons do fraudulently by Covin or Colluſion claim, demand, recover, poſ- 
ſels or detain any Debts, Duties, Goods, Chattels, Lands or Tenements, by Writing, Truſt 
or otherwiſe, which were or ſhall be due, belonging or appettaining to any ſuch Bankrupt, 
other than ſuch as he or they can and do prove to be due by Right and Conſcience in Form 
aforclaid, for Money paid, Wares delivered, or other juſt Conſideration or Cauſe reaſonable, 
to the juſt Value thereof, before the major Part of the ſaid Commiſſioners, and the ſame 
to proceed {bona fide) without Fraud or Covin; that then every ſuch Perſon or Perſons ſo 
craltily demanding, claiming, having, poſſeſſing or detaining any ſuch Debt, Duty, or other 
Thing as aforeſaid, ſhall forfeit and loſe double as much as he or they ſhall ſo claim, de- 
mand, detain or poſſeſs ; which ſaid Forfeiture ſhall be levied, recovered and employed as 
aforc ſaid. 

Provided alſo, That if it happens the Creditors of any ſuch Bankrupt be ſatisfied and paid 
their Debts and Duties of or with the proper Lands, Tenements, Goods, Chattels and Debts 
of the ſaid Bankrupt, or of or with the ſame and ſome Part of the Forfcitures of the double 
Values aforeſaid, and that there ſhall remain an Overplus of the ſaid Forfeitures, then one 
Moiety of the faid Overplus ſhall be by. the ſaid Commiſſioners, within convenient "Time 
after the levying thereof, paid to che King, and the other Moiecty diſtributed amongſt the 
Poor. : 

Provided always, That if any Perſon who ſhall be declared a Bankrupt by this Act, ſhall Lands or 

at any Time after purchaſe Lands, Tenements, Hereditaments, Free or Copyhold, Offices, Goods pur- 
Fees, Goods or-Chattels, ſhall deſcend, revert, or by any Means come to any ſuch Perſon, _ * 
being a Bankrupt as aforeſaid, before ſuch Time as their Debts due to their Creditors ſhall d 
be fully ſatisfied and paid, or otherwiſe agreed for, that then the ſaid Lands, Sc. ſhall, by Bar krupt af- 
the major Part of the Commiſſioners be bargained, ſold, extended, delivered and uſed for ter Bankrupt- 
and towards the Payment of the ſaid Creditors, in the Manner as the other Lands, Sc. of D —”—_ * 
the Bankrupt which he had when declared a Bankrupt. . hae oak 

Provided that this Act ſhall not extend to any Lands, Tenements or Hereditaments, Lands con- 
Free or Copyhold, which any Bankrupt ſhall aſſure bona fide, and not to the Uſe of the veyed before 
Bankrupt himſelf only, or of his Heirs ; and that the Parties to whoſe Uſe ſuch Aſſurance * 
has or ſhall be made, be not, at or before the making ſuch Aſſurance, privy or conſenting 
to the fraudulent Purpoſe of any ſuch Bankrupt to deceive his Creditors. 

And by Stat. 1 Fac. 1. c. 15. it is enacted, That if any Bankrupt ſhall convey, or pro- Lands con- 
cure or cauſe to be conveyed to any of his Children, or any other Perſon or Perſons, an veyed 2 
Manors, Lands, Tenements, Hereditaments, Offices, Fees, Annuities, Leaſes, Goods, Chat- Debes! et 
tels, or Transfer of his Debts in other Mens Names, except the ſame ſhall be purchaſed, ferred in other 
conveyed or transferred, for or upon Marriage of any of his or her Children, both the Par- Men'sNames. 
ties married being of the Years of Conſent, or ſome valuable Conſideration, the major Part 
of the Commiſſioners may bargain, ſell, grant, convey, demiſe, or otherwiſe diſpoſe thereof, 
in as ample Manner as if the ſaid Bankrupt had been actually ſeiſed or poſſeſſed thereof, 
or the Debts were in his own Name, of the like Eftate and Intereſt, to his and their own 
Uſe, at ſuch Time as he or ſhe became Bankrupt ; and that every ſuch Grant, c. ſhall 
be good and available, to all Iatents and Purpoſes againſt the Bankrupt, his Heirs, Exe- 
cutors, Adminiſtrators and Aſſigns, and ſuch Children and Perſons as ſhall be ſubject to 
this Statute, and againſt all other Perſons claiming under ſuch Bankrupt, or ſuch other Per- 
ſons to whom ſuch Conveyance ſhall be made by the faid Bankrupt, or by his Means or 
Procurement. . 4 | x | | 
And for that the Power and Authority given to the Commiſſioners of Bankrupts, touch- Of Debts due 
ing the Debts due to the ſaid Bankrupt, is not ſo full and perfect, as that the full Benefit to the Bank- 
thereof, in due Courſe, might be employed to the Uſe of the ſaid Creditors, as was in- *?* 
tended : For Remedy thertfore, it was further enacted, That the Commiſſioners, or the 
greater Part of them, may grant and aſſign, or otherwiſe order or diſpoſe all or any of the 
Debts due or to be due to and for the Benefit of the ſaid Bankrupt, by what Perſon or 


C c Perſons 
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Perſons ſoever, or in what Manner and Form ſoever, to the Uſe of the Creditors of the Bank. 
rupt ; and that the ſame Grant, Aſſignment or Diſpoſition of the ſaid Debts as aforeſaid, h 
be made by the ſaid Commiſſioners, or the greater Part of them, ſhall ſo veſt the Property, 
Right and Intereſt of the ſaid Debt and Debts, in the Perſon or Perſons of him, her or them, 
to whom it ſhall be granted, aſſigned or ordered by the ſaid Commiſſioners, or the greater 
Part of them, as fully to all Intents and Purpoſes as if the ſaid Bills, Bonds, Statutes, Re. 
cognizances, Judgment or Contract whereupon the ſaid Debt or Debts, Deed or Deeds ſhal 
ariſe or grow, had been made to, or with or for the ſaid Perſon or Perſons to whom the 
ſame ſhall be ſo granted, aſſigned or diſpoſed by the Commiſſioners ; and that after ſuch 
Grant, Aſſignment or Diſpoſition of the ſaid Debts, that neither the Bankrupt, nor any other 
to whom any ſuch Debt ſhall be due, ſhall have Power to recover the ſame, nor to make 
any Releaſe or Diſcharge thereof; neither ſhall the ſame be attached as the Debt of the 
Bankrupt, or ſuch ſaid other Perſon or Perſons to whom the ſame ſhall be due by any other 
. Perſon or Perſons, accordipg to the Cuſtom of the City of London, or otherwiſe; but that 
1 the Party or Parties to whom the Debts ſhall be aſſigned, ſhall have like Remedy to recover 
| the ſame, as fully and lawfully in the Name or Names of the Perſon or Perſons to whom 


the ſame ſhall be ſo granted, aſſigned or ordered by the ſaid Commiſſioners, in all Reſpectz 
and Purpoſes as the Party himſelf might have had. 


* 


How che And by Stat. 21 Jac. 1, c. 19. For the better Diviſion and Diſtribution of the Land, 
— Tenements, Here ditaments, Geods, Chattels, and other Eſtate of the Bankrupt, to and 
ands an 


Goods thatl be amongſt his or her Creditors, it is enacted, That the Commiſſioners, or the greater Part of 
divided not. them, {hall and may examine upon Oath, or by any other Ways or Means as to them ſhall 
withſtanding ſeem meet, any Perſon or Perſons for the Finding out and Diſcovery of the Truth and Cer. 
ſudgment, &c. tainty of the ſeveral Debts due and owing to all ſuch Creditor and Creditors as ſhall ſeek 
Relief by the Commiſſion ; and that every Creditor having Security for his Debt, by Judg- 
ment, Statute, Recognizance, Specialty with Penalty or without Penalty, or other Security, 
or having no Security, or having made Attachments in London, or any other Place, by virtue 
of any Cuſtom there uſed, of the Goods and Chattels of every ſuch Bankrupt, whereof there 
is no Execution or Extent ſerved and executed upon any the Lands, Tenements, Heredita- 
ments, Goods, Chattels, and other Eſtate of ſuch Bankrupt, before ſuch Time as he or ſhe 
ſhall or do become Bankrupt, ſhall not be relieved upon any ſuch Judgment, Statute, Re- 
cognizance, Specialty, Attachment, or other Security, for any more than a ratable Part of 
their juſt and due Debts with the other Creditors of the Bankrupt, without reſpect to any 

ſuch Penalty or greater Sum contained in any fuch Judgment, &c. . rape 
And if it ſhall happen that any the Lands, Tenements, Goods, Chattels, Debts, or othet 
Eſtate of any Bankrupt, be extended after ſuch Time as he or ſhe is become a Bankrupt, 
by any Perſon or Perſons, under Colour or Pretence of his or their being an Accountant, 
or any way indebted unto the King, that then the Commiſſioners may examine upon Oath, 
whether the ſaid Debts were due to ſuch Debtor or Accountant upon any Bargain or Con- 
tract originally made betwixt ſuch Accountant and the ſaid Bankrupt, the ſaid Debtor and 
£ ccountant, and his or their Servants: And if ſuch Bargain or Contract was originally made 
to and with any Perſon or Perſons than the ſaid Debtor or Accountant, or for the Uſe and 
{ruſt of any other Perſon or Perſons, then it ſhall and may be lawful to and for the ſaid 
Commiſtioners, or the greater Part of them, to order and diſpoſe of all ſuch Lands, Te- 
nements, Hereditaments, Goods, Chattels and Debts ſo extended as aforeſaid, to and for the 
| Uſe of the Creditors which ſhall ſeek Relief by the Commiſſion ; and that the Order and 
l, Diſpoſition of the ſaid Commiſſioners, or the greater Part of them, ſhall be good and avail- 
a able againſt the ſaid Extent, and againſt all Perſons claiming by, from or under the ſaid 
}xtent ; and that ſuch Perſon and Perſons, to whom the ſaid Lands, Sc. ſo extended hall 
be bargained, ſold, granted or aſſigned by the Commiſſioners, or the greater Part of them, 
mall have good Remedy to have, demand and recover the fame, and againſt ſuch Perſon 

ad Perſons who ſhall detain the ſame. 
©) of Lands And for the better Payment of Debts, and diſcouraging Men to become Bankrupts, it 5 
tatled. {urcher enacted, That the Commiſſioners, or the greater Number of them, may by Deed 
indented and inrolled within fix Months after the Making thereof, in ſome of his Majeſty's 
Courts of Record at Meſtminſter, grant, bargain, ſell and convey any Manors, Lands, Te- 
nements or Hereditaments, whereof any Bankrupt is or ſhall be in any wiſe ſeifed of any 
i*ftate in Tail, in Poſſeſſion, Reverſion or Remainder, and whereof no Revetſion or Re- 
m-inder is or ſhall be in the King, his Heirs or Succeſſors, of the Gift or Proviſion of his 
Majeſty, his Progenitors, his Heirs or Succeſſors, to any Perſon or Perſons, for the Relief 
ant Hoeneß of the Creditors of all ſuch Bankrupts ; and that all ſuch Grants, Bargains, Sales 
and Conveyances, ſhall be good and available in the Law to ſuch Perſon or Perſons, and 
their lers, againſt the ſaid Bankrupts, and againſt all and every the Iſſues of the I | : 
| | u 
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ſich Bankrupts, and againſt all and every Perſon! and Perſons claiming any Eſtate, Right, 
Title or Intereſt, by, from or under the ſaid Bankrupts, after ſuch Time as ſuch Perſon 
{all become Bankrupt, and againſt all and every other Perſon and Perſons whomſoever, 
whom the faid Bankrupt by Common Recovery, or other Ways or Means, might cut off or 
gebar from any Remainder, Reverſion, Rent, Profit, Title or Poſſibility, into or out of any 
the ſaid Manors, Lands, Tenements or Hereditaments. ” 

And that if any Perſon that now is or hereafter ſhall become a Bankrupt, have heretofore And of Lands, 
granted, conveyed or aſſured, or ſhall at any Time hereafter grant, convey or aſſure any Lands, &. mort- 
Fenements, Heregitaments, Goods, Chattels, or other Eſtate, unto any Perſon or Perſons, gaged. 
upon Condition, or Power of Redemption at a Day to come, by Payment of Money, or 
otherwiſe, that the ſaid Commiſſioners, or the greater Part of them, before the Time of 
the Performance of ſuch Condition, to aſſign and appoint, under their Hands and Seals, 
ſuch Perſon or Perſons as they ſhall think fit, to make Tender or Payment of Money, or 
other Performance, according to the Nature of ſuch Condition, as fully as the Bankrupt 
might have done; and that the ſaid Commiſſioners, or the greater Part of them, ſhall, after 
ſuch Tender, Payment or Performance, have Power to ſell and diſpoſe of ſuch Lands, Sc. fo 
granted, &c. upon Condition, to and for the Benefit of the Creditors, as fully as they may 
ſell or diſpoſe of any the Eftate of the Bankrupt. 

And by the ſaid Stat. 21 Zac. 1. c. 19. $.9. it is recited, That it often fell out that many Fraudulent 
Perſons, before they became Bankrupts, conveyed their Goods to other Men upon good os ana the 
Conſideration, who ſtill kept the ſame, and were reputed the Owners thereof, and diſpoſed a in 
the ſame as their own, and enacted, That if at any Time hereafter any Perſon or Perſons Poſſeſſion. 
ſhall become Bankrupt, and at ſuch Time as they ſhall ſo become Bankrupt, ſhall, by the 
Conſent and Permiſſion of the true Owner and Proprietary, have in their Poſleſſion, Order 
and Diſpoſition, any Goods and Chattels whereof they ſhall be reputed Owners, and take 
upon them the Sale, Alteration or Diſpoſition as Owners; that in every ſuch Caſe the Com- 
miſſioners, or the greater Part of them, ſhall have Power to ſell and diſpoſe the fame to 
and for the Benefit of the Creditors, which ſhall ſeek Relief by the ſaid Commiſſion, as fully 
as any other Part of the Bankrupr's Eſtate. ; ib] 

And by Stat. 5 Geo. 2. c. 30. Commiſſioners, or the major Part of them, as often as they Appointment 
ſee Cauſe, for the better preſerving and ſecuring the Bankrupt's Eſtate, immediately to ap- of Aibgnees. 
point one or more Aſſignee or Aſſignees of the Eſtate and Effects, or any Part thereof; 
which Aſſignee or Aſſignees, or any of them, ſhall or may be removed or diſplaced at the 
Meeting of the Creditors, ſo to be appointed for the Choice of Aſſignees, if they or the major 
Part of them (whoſe Debts reſpectively amount to 101. or upwards) then preſent, and of 
ſuch Perſons duly authorized, ſhall think fit; and ſuch Aſſignee or Aſſignees as ſhall be ſo 
removed or diſplaced, ſhall deliver up and aſſign all the Eſtate and Effects of ſuch Bankrupt 
which ſhall have come to his or their Hands or Poſſeſſion, or which ſhall have been aſſeſſed 
by the ſaid Commiſſioners unto ſuch other Aſſignee or Aſſignees who ſhall be ſo choſen by 
the Creditors as aforeſaid ; and all the Eſtate and Effects of the Bankrupr, which ſhall be 
delivered up or aſſigned, ſhall be to all Intents and Purpoſes as effectually and legally veſted 
in ſuch new Aſſignee or Aſſignees, as if the firſt Aſſignment had been made to him or them 
by the ſaid Commiſſioners; and if ſuch firſt Aſſignee or Aſſignees ſhall refuſe or negle& by 
the Space of ten Days next after Notice given of the ſaid Choice of ſuch new Aſſignee or 
Aſſignees, and of his and their Conſent to accept ſuch Aſſignment, ſignified to the firſt Aſ- 
ſignee or Aſſignees, by Writing under his or their Hands to make ſuch Aſſignment and 
Delivery as aforeſaid, every ſuch firſt Aſſignee or Aſſignees ſhall reſpectively forfeit the Sum 
of 2001. to be divided and diſtributed amongſt the Creditors towards Satisfaction of their 
Debts, in ſuch Manner as the Eſtate of the Bankrupt is or ought to be divided and diſtri- 
buted, and to be recovered by Action of Debt, Sc. by ſuch Perſon. or Perſons, as ſuch 
major Part of the Commiſſioners ſhall appoint to ſue for the ſame, with full Coſts of Suir. 

The Statutes do not extend to any Lands, &c. conveyed bona fide by the Bankrupt be- How far theſe 
fore he became a Bankrupt ; nor to the Lands purchaſed” of one that is a Bankrupt, by any Statutes ex- 
Act done, unleſs a Commiſſion to prove him a Bankrupt is fued forth within five Years tend. 
aftet he or ſhe ſhall become Bankrupt. 211 be 

But if any Bankrupt ſhall convey, or cauſe to be conveyed, to his Children, or to any 
other Perſon, Lands or Goods, except the ſame ſhall be transferred upon the Marriage of 
any Child, [See Stat. 5 Geo. 2. 6! 30. ante] or upon ſome valuable Conſideration, the Com- 
miſſioners may diſpoſe; there.... | 

Il fraudulent Conveyances to deceive Creditors are within: theſe Statutes. 

Lands, Sc. whereof the Bankrupt is jointly ſeiſed, may be fold (as to his Moiety) by the 
Commiſſioners, ; SUS 4b; $0). 4435dh 2; als Di644 

If a Bankrupt hath Land in the Right of his Wife, it may be ſold during the Seer, 
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of the Commiſſion; for he is ſafe without it. 


— 


The Dower of a Bankrupt's Wife cannot be ſold. 

Otherwiſe, if ſhe marries one that is a Bankrupt. 

Offices of Truſt which are annexed to the Perſon cannot be ſold ; but Offices of Inher. 
tance, as a Keeper of a Foreſt, Warden of the Fleet, &c. may. 

By the ſaid Statute of 5 Geo. 2. c. 30. Upon Petition, the Lord Chancellor, &c. may or- 
der the Commiſſions, Depoſitions and Proceedings thereupon to be entred of Record, to en. 
able Purchaſers under Commiſſions, to make out their ** and Title to the Lands pur- 
chaſed. | 

A Copy of which Record may be given in Evidence, to prove the Commiſſion of Bank. 
ruptcy of the Perſon, in caſe of the Death of the Witneſſes, or the Loſs of the original 
Proceedings. 

The Commiſſioners alſo, &c. have Power by the aforeſaid Statutes, to diſpoſe of the Bank. 
rupt's perſonal Eſtate, or his Goods and Chattels which he had and was poſſeſſed of at the 
Time of his becoming a Bankrupt, though the Bankrupt ſells them in Market-overt; for the 
Sale of the Commiſtioners ſhall have Relation to the firſt Act of Bankruptcy. 

But no Debtor of a Bankrupt ſhall be in Danger for paying a Debt due to the Bankrupt 
before he had Notice that he was become a Bankrupt, by the 1 Fac. 1. c. 15. 

The Aſſignees may bring Actions for the Recovery of the Bankrupt's Debts in their own 
Names, or compound with the Debtors to the Bankrupt. 

If the Bankrupt makes his Debts payable to other Men, they are as liable as if they were 
payable to himſelf. 

The Commiſſioners, or any other Perſon appointed by their Warrant under the Hands 
and Seals of the greateſt Part of them, may break open the Houſe, Shops, Warehouſes, 
Trunks or Cheſts of the ſaid Bankrupt, where the Bankrupt, or any of his Goods or his 
Writings ſhall be, or be reputed to be, and then ſeize the Bankrupt and his Goods and 
Chattels, Sc. and ſend the Bankrupt to Priſon. 

By Stat. 5 Geo. 2. c. 30. Where mutual Credit hath been given betwixt the Bankrupt and 
others, and the Accounts are unbalanced, the Commiſſioners may adjuſt the Accounts, and 
the Balance ſhall be paid accordingly. 

By the above-mentioned. Statutes of Eliz. Fac. 1. and 5 Geo. 2. The Commiſſioners (after 
the Bankrupt's real and perſonal Eſtate is ſold) muſt make Diſtributions amongſt thoſe 
Creditors who came in before Diſtribu:ion, to contribute to the Charge of the ſaid Com- 
miſſion, having firſt allowed the Bankrupt five Pounds per Cent. out of the neat Produce 
of all the Eſtate diſcovered by him, ſo as the ſaid Allowance is not above two hundred 
Pounds, or a leſſer Sum; but not above three Pounds, where the Bankrupr' s Eſtate will not 
pay every Creditor eight Shillings i in the Pound. 2 Rep. 25, 26. Hob. 287. 

But this muſt be upon Certificate of the Commiſſioners and Creditors, to the Lord Chan- 
cellor, Sc. which Certificate mult, be rt without Contract or Security given. as a Con- 
{ideration thereof. | 

This Allowance, or any Privilege or Adana: mall not extend to any Balg what- 
ſoever, who ſhall upon Marriage of any. of his Children give (when he was not able to pay 
his Debts) above the Value of 1007. or who ſhall loſe in one Day the Sum of 51. or inthe 
whole the Sum of 1007. within a Year before he became a Bankrupt, in Playing at EY Game 
whatſoever, [See Stat. 5 Geo. 2. c. 30. 

Aliens and Denizens, Fr. may come in as Creditors upon Diſtribution. | 

If an Executor becomes a Bankrupt, a Legatee ſhall be relieved as a Creditor, Ae. 

A Surety or Bail may come in as Creditor, if he hath paid the Debt. 

One that has a Debt 0. Jet payable, may be relieved upon Allowance for Payment before 
the Time. 

Burt if one cruſts a Bankrupt after he becomes a Bankrupt, he ſhall not be relieved as 2 
Creditor. But ſce Stat. Toe 1. u, 

A Mortgagee is not a Creditor within the Satte, and need not contribute to the Ching 


So he that hath a Pledge of the Bankrupr's Goods Tar as he was a Bankrupt. : 
But the Goods of another in the Bankrupt's Poſſeſſion and Diſpoſal, as if they were his 
own, ſhall be diſtributed as the Bankrupt's own Goods, and he muſt come in as a Creditor. 
; Thoſe that attach the Goods of a Bankrupr, muſt alſo come in as Creditors. + 
In the Diſtribution of the. Bankrupt's Eſtate, no more Reſpect - ſhall be had unto Debts 
upon Judgments, Recognizances, Specialties with Penalties, c. than to other Debts. 
But the King ſhalh be preferred before a private Perſon, | 
- It the Debts cannot be fully paid, every one of the Creditors muſt have: a Share, Rate and 
Rate oak according to we her ens of his Debt. | 
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If the Bankrupt happens to die before Diſtribution, yet nevertheleſs the Commiſſioners 
may proceed to execute the ſaid Commiſſion concerning the Bankrupt's Lands, Tenements, 
Hereditaments, Goods and Chattels, in ſuch Sort as they might have done if the Offender 
had been living. But the Commiſſioners muſt account to his Heirs, Executors, &c. and 
pay the Overplus to them in the ſame Manner as to the Bankrupt when living. See Stat. 
13 El. c. 7. 1 Jac. 1. c. 13. 21 Jac. 1. c. 19. 3 Geo. I. c. 12. 7 Geo. 1. c. 31. 5 Geo. 2. 
c. 30. All which Statutes ſhall be beneficially conſtrued for the Aid and Relief of Creditors. 

If the Commiſſion is not duly taken out, or if the Commiſſioners do not purſue their 
Commiſſion, the Party hath no other Remedy but to put in a Traverſe contrary to the Find- 
ing of the Commiſſioners, that he is a Bankrupt; and to ſay that he is not a Bankrupt. 
8 Rep. 121. 

re” Commiſſioners, or thoſe acting under them, pleading the General Iſſue, &c. vide 
Danv. Abr. 694. 

If the Commiſſioners will not pay a Creditor his ratable Part, he may have an Action of 
Debt. But Relief may be had more properly in Chancery. 

By Stat. 10 Ann. c. 15. No Acts or Statutes diſcharging any Bankrupt ſhall diſcharge any 
Partner in Trade with the Bankrupt at the Time he became a Bankrupt ; nor one that was 
jointly bound with the Bankrupt, Sc. See Stat. 6 Geo, 1. c. 22, 7 Geo, 1. c. 31, 5 Geo. 2. 
c. 30. for his Diſcharge from all Actions. 


(G) By Diſſeiin. 


ORD Coke ſays, A Diſſeiſin is a putting out of a Man out of Seiſin. Co. Lit. 153. b. Diſſeiſin, 
And Littleton ſays, A Diſſeiſin is where a Man enters into any Lands or Tenements what. 
where his Entry is not congeable, and ouſts him which has the Freehold, Sc. Lit. $. 279. 
without Order of Law. | 
And Coke thereupon ſays, This Deſcription of a Diſſeiſin, and the (Sc.) is underſtood 
only of ſuch Lands and Tenements whereunto an Entry may be made, and not of Rents, 
Commons, Sc. Co. Lit. 181. a. | 
A Diſſeiſor is he, (and a Diſſeiſoreſs is ſhe) who ſo enters and ouſts him who has the Free- Diſſeiſor, who. 
hold. 
And he who is ſo ouſted is the Diſſeiſee. Diſſeiſee, 
The Law will not conſtrue it to be a Diſſeiſin when none of the Parties intended it to be . 
ſo. Cro. Car. 803. 
Every Entry is no Diſſeiſin, unleſs there be an Ouſter alſo of the Freehold. Co. Lit. 18 1. a. 
Carter 162, 163. | 
A Difſeiſin always implies a Wrong. Co. Lit. 153, b. | 
A Jointenant, Tenant in Common or Coparcener, cannot be diſſeiſed by his Fellow, with- 
out an actual Ouſter, Hob. 120. T. Raym. 371. | 
If Baron and Feme purchaſe Lands in Fee, and after the Baron is attainted of Felony, and What Act 
the King ſeiſes the Land, and after the Lord of whom it is held, upon his Suggeſtion, hath 3 
it delivered to him out of the Hands of the King as his Eſcheat, this is a Diſſeiſin to the * ©" 
Wife who had a joint Eſtate with her Huſband, for it was delivered out of the Hands of 
2 by a falſe Suggeſtion, and ſo a Diſſeiſin to the Feme. 4 Af. 4. 2 Danv. Abr. 624. 
oll. Abr. 658. b N | 
If a Leſſee for Years is ouſted by the Leſſor, this is no Diſſeiſin, yet the Eſtate of the 
Leſſee is turned into a Right not grantable. Heb. 322. 
A. ſeiſed in Fee, infeoffs B. his Truſtee, B. leaſes, bargains and ſells for 100 Years to C. 
to attend the Inheritance; the Leſſee enters, A. afterwards continues the Poſſeſſion, and makes 
ſeveral Leaſes, which are expired, and dies; afterwards his Heir leaſes and levies a Fine Sur 
Conuſance de droit, Sc. and five Years Non- claim. The Executor of the Leſſee for 100 Years 
aſſigns off from the Land to E. F. who within five Years after the Fine makes no Claim 
this Fine made a Diſſeiſin, and diſplaced the Leaſe for 100 Years, and put it to a Right, 
and it was barred by the Fine and Non- claim. Carter 161, 199. A. continuing the Poſ- 
lelſion after the Leaſe of 100 Years, was Tenant at Will to the Leſſor for 100 Tears, (he 
having entered) and his making of Leaſes for Years made him a Diſſeiſor at the Election 
of the Party; but if he had made a Leaſe for Life, it had been a Diſſeiſin. Sid. 337, 458, 
459. If a Fine Sur concefſit had been levied, this had not turned the Eflate, viz. the Leaſe 
of 100 Years, to a Right: But the Fine Sur Conuſance being a Feoffment upon Record, and 
an abſolute Diſſeiſin had turned it to a Right; and ſo the Fine and Non-claim for five Years 
has barred the Leaſe of 100 Years. Sid. 337» 338, 458, 459, 460. 
Where the Feoffor after the Feoffment enters and takes the Profits, and makes a Leaſe 
to one for Years, the Law does, upon this whole Matter, adjudge it to be a Diſſeiſin; al- 
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though the Intent of the Parties was, that the Feoffee ſhould make a Leaſe to him for his 
Life ; for this Entry by Tort and taking of the Profits, without the Agreement of the 
Feoffee, is a Diſſeiſin; à fortiori, if he takes upon himſelf to make a Leaſe. 2 Co. 59. b, 

Where a Copyholder makes a Leaſe for Years not warranted by the Cuſtom, yet it is no 
Diſſeiſin. Cro. Car. 304. Pl. 6. 

. When a Tenant at Will takes upon him to make a Leaſe for Years, (which is a greater 
Eſtate than he may make) that Act is a Diſſeiſin; and by this Leaſe for Years made, and the 
Leſſee's entring and paying of the Rent, and he accepting thereof, he is in as Leflee, and 
the Leſſor (viz. The Tenant at Will who makes the Leaſe) is the Diſſeiſor, and has the Rever- 
ſion expectant upon the Leaſe for Years ; and this Leaſe between them is an Intereſt derived 
out of the Inheritance gained by the Diſſeiſin. It was argued by Richardſon, That it being 
but a Leaſe for Years, it has gained no Reverſion to the Leſſor; but if it had been a Leaſe 
for Life it had. Cro. Car. 304, 306. 

If a Man leaſes ſeveral Acres for Years, rendring one intire Rent, and the Leſſee is ouſted 
of one Acre by a Stranger, and afterwards this notwithſtanding pays the intire Rent to the 
Leſſor, yet this ſhall not continue the Seiſin of the Leſſor of the Whole, but he is difſeiſcd 
of the ſaid Acre. Dubitatur, Brownl. 230. 2 Danv, Abr. 624. A 

A. being ſeiſed of a Cloſe, a Stranger enters, and occupies Part of the Cloſe, but A. con- 
tinues in the Poſſeſſion of the Reſidue ;z and whether this ſhall preſerve his Poſſeſſion in the 
Whole, being an intire Thing, Dubitatur, Brownl. 230. 

If a Man has a Houle, and locks it and departs, and another comes to his Houſe, and 
takes the Key of the Door into his Hand, and ſays that he claims the Houſe to himſelf in 
Fee, without any Entry into the Houſe, this is a Diſſeiſin of the Houſe, 2 Danv. Abr. 624. 
Roll. Abr. 659. 

If a Man enters into my Houſe by my Sufferance, without claiming any Thing from me, 
this is not any Diſſeiſin, 11 E. 3. Afiſe 86. adjudged. 2 Danv. Abr. 625. Roll. Abr. 659. 

If the King be ſeiſed in Fee of the Manor of B. and a Stranger erects a Shop in a va- 
cant Plot of the Manor, and takes the Profits thereof without paying any Rent to the King, 
and after the King grants over the Manor in Fee, and the Stranger continues afterwards in 
the Shop, and occupies it as before, yet this Continuance is not any Diſſeiſin, becauſe the 
firſt Entry was not any Diſſeiſin. 2 Danv. Abr. 625. Roll, Abr. 659. 

If a Stranger receives of my Tenant, by voluntary Payment, without Coercion of Diſtreſs, 
the Rent due to me, this is a Diſſeiſin to me at my Election. 40 Af. 19. Br. Diſſeifor 60, 
2 Danv. Abr. 625. Roll. Abr. 659. 

So if a Man feeds his Cattle on my Common without Right, Hob. 322. 9 Co. 51. a. 
Brownl. 197. | 

If a Man that has Right to enter into Lands, in coming towards the Land is diſturbed 
from entring, this is a Diſſeiſin. 26 Af. 17. Fitz. AMiſe 237. Br. 262. Br. Diſſeifor 41. 
2 Danv. Abr. 625. Roll. Abr. 659. | 

If A. cuts Trees in his own Soil, and B. that has Common there, ſays the Soil is his Soil, 
and commands him that he cuts nothing, &c. upon which A. departs out of the Land, yet 
this is not any Diſſeiſin to him, for he that has no Right cannot be ſeiſed of a Freehold b 
Parol. 26 Af. 17. Fitz. Aſiſe 237. Br. 262. Br. Diſſeiſor 41. 2 Danv. Ar. 625, Roll. 
Abr. 659. | | 

If 3. enters into certain Lands, Parcel of a Manor which is in Ward of the King by 
reaſon of the Nonage of FJ. S. and takes the Profits as Owner thereof, and after J. S. ſues 
Livery, and after the Intruder continues the Poſſeſſion, and the taking the Profits as before, 
yet the Continuance ſhall not be any Diſſeiſin to J. S. becauſe the firſt Entry was not any 
Diſſeiſin. 2 Danv. Abr. 625. Roll. Abr. 659. | 

If a Man enters and oufts a Copyholder of Inheritance of a Manor in the Hands of the 
King ; by this he gains no Eſtate, but a Poſſeſſion againſt all Strangers. 3 Leon. 221. 
4 Leon. 20. 

But 112 Man enters upon the King's Farmer, he thereby gains an Eſtate for Vears; and if 
he leaſes to another, his Leaſe may maintain an Ejectment. 3 Leon. 206. Godb. 138, 139. 

If there be Tenant at Sufferance, and a Stranger not having any Right to the Land makes 
a Leaſe to him by Indenture, rendring Rent, without putting the Tenant at Sufferance out 
of Poſſeſſion, and the Tenant pays the Rent to the Stranger, this is not any Diſſeiſin to him 
that had Right. 2 Dauv. Abr. 625. Roll. Abr. 659. 

If Leſſee for Years hold over his Term, yet he is not any Diſſeiſor, becauſe he comes 
in by the Act of the Party; but he is called a Tenant at Sufferanee. (Roll. Ar. 659, 660. 
2 Danv. Abr. 626.) And the Leſſor may either take him as ſuch, or have an Action of 
Entry Ad Terminum qui preterit againſt him as Tenant of the Freehold. Jon. 316, 317: 
4 Co. 24. @, b, | had 
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And if a Tenant pur aut er vie holds over, he is no Diſſeiſor. 4 Co. 24. a.b, But vide 
Ow. 27, 35. 2 Leon. 45 46. | 

IH Guardian by Nurture makes a Leaſe by Indenture to one, being under the Title of the 
Infant, rendring Rent to himſelf, which is paid accordingly, yet this is not any Diſſeiſin to 
the Infant. 2 Danv. Abr. 62 5. Noll. Abr. 659, 

If Tenant at Will, rendring Rent, and his Son enters generally, occupies the Land, and 
ays the Rent during his Life, and dies, and his Son alſo enters and pays the Rent, no Free- 
bold is gained by this Manner of Entry and Occupation, nor is it any Diſſeiſin. And. 1 34. 

If a Diſſeiſor makes a Leaſe for Years or at Will, and the Diſſeiſee enters upon him, and Who ſhall be 

after the Leſſee re- enters, claiming his firft Eſtate, yet he is a Diſſeiſor, becauſe he cannot faid a Diſ- 
| qualify his own Tort. 2 Danv. Abr. 630. Roll. Abr. 662. ſeiſor or not 

Where a Man enters of his own Head, and occupies Land, if the Freeholder releaſeth Where a _ 
to him in Fee, Nil operatur, becauſe there is no Privity between them: Lit. $. 461. This };. probe ” 
muſt be intended of a Tenant at Sufferance; for if a Man enters into Land of his own Wrong, Wrong. 
and takes the Profits, his Words, To hold it at the Will of the Owner, cannot qualify his 
Wrong, but he is a Diſſeiſor. Co. Lit. 27 1. a. 

And if a Man enters into my Land, claiming a Leaſe for Years, he is a Diſſeiſor. 9 H. 6. 
| 21. 31.6. 2 Dawo. Abr. 630. Roll. Abr. 662. — 

Leſſee for Years at a Day to come enters before his Term commences, and continues Poſ- 

ſeſnon afterwards, he is a Diſſeiſor. Sid. 8. 

If a Man enters claiming as Guardian where he is not Guardian, he is a Diſſeiſor. 9 H. 6. 

31. 5. 28 Aſ. 11. Bro. Diſſeiſor 84. Br. Aſiſe 279. 2 Danv. Abr. 630. Roll. Abr. 662. 
So if a Man enters into Land, claiming as Tenant by Statute-Merchant when he has no 

Right, Fc. he is a Diſſeiſor. 24 Ed. 3. 31. 2 Danv. Abr. 630. Roll. Abr. 662. 

S [fa Man leaſe for Years to another and his Heirs, and after the Leſſee dies, and his next 
Heir claiming the Land enters into the Land; though this is but a Chattel, ſo that the 
Heir has no Right thereto, yet becauſe he claims but the Term, he is no Diſſeiſor. 11 E. 3. 
88. 2 Danv. Abr. 331. Roll. Abr. 662. 

If a Copyholder leaſes for Years by Licence of the Lord, and after enters upon the Leſſee, 
and ouſts him, this is a Diſſeiſin to the Lord of the Freehold. 2 Danv. Abr. 331. Roll. 
Abr. 662. 

If the King Guardian continues the Poſſeſſion after the full Age of the Heir, he does not 
gain the Fee thereby, becauſe be hath Right to continue it till Livery ſued. 7 H. 4. 43. 

2 Danv. Abr. 63 1. Roll. Abr. 662. 

If the Guardian holds himſelf in after the full Age of the Heir without Cauſe, he is a Diſ- 
ſeiſor. 7 H. 4. 43. 2 Danv. Abr. 631. Roll. Abr. 663. 

But if Leſſee for Years holds over his Term, he is no Diſſeiſor. 7 H. 4. 43. 2 Danv. 

Ar. 631. Roll. Ar. 663. 

If I have a Rent-Charge iſſuing out of Land, of which there are ſeveral Tertenants, and Piſſeiſin of a 
| diſtrain upon any of the Land, and one of the Tertenants makes a Refcous without the Rent. 
Conſent of the others, yet the others are Diſſeiſors alſo; for the Diſtreſs is a Demand in p.,;a. 
Law, and the Non-payment a Denial, and ſo a Diſſeiſin. 39 Ag. 4. Fits. Aﬀiſe 335. 

All adjudged Diffeiſors, but he that made the Reſcous only awarded to Prifon. 2 Danv. 
Abr. 622. Roll. Abr. 658. | 

So if there be two Jointenants, and one of them makes Refcous, they are both Diſſeiſors; 
for the Diſtreſs is a Demand in Law, and the Non- payment a Denial and Diſſeiſin; but he 
that made the Reſcous only is the Diffeiſor with Force. Co. Lit. 161. . Moor 53. 

If the Grantee of a Rent-Charge demands the Rent, and after diftrains, and a Stranger, 
without the Aſſent of the Tenant, makes Reſcous, yet this is a Diſſeiſin in the Tenant, for 
the Non-payment was a Denial, and the taking of the Diſtreſs has not waived this Diſſeiſin. 

The Caſe aforeſaid of 39 Aff. 4. proves this. 29 Af. 81. (53) dubitatur. Fitz. Afiſe 335: 
br. Diſſeiſin 59. 2 Dam. Abr. 623. Roll. Abr. 658. 

If he that ought to have a Rent-Charge comes to the Proctor of the Tenant of the Land 
out of which the Rent iſſues, and demands the Rent, and he refuſes to pay it, this is a 
Diſſeiſin. 18 E. 3. Aſliſe 78. Roll. Abr. 658. 2 Danv. Abr. 623. 

Note; The Demand of the Rent muſt be on the Land. Co. Lit. 153. 8. * 

If I have a Rent-Charge iſſuing out of Land, of which there are ſeveral Tertenants a 
Demand upon the Land, in the Poſſeſſion of one of the Tenants, and Non-payment, is a 
mY all, for all the Rent iſſues out of every Part. 39 Af. 4. 2 Danv. Abr. 623. 

Koll. Abr. 638. | | 

When rhe is a lawful Demand of a Rent-Seck, and the fame is not paid, where the 

Tenant is preſent or abſent, this is a Denial in Law, and conſequently a Diſſeiſin. Co. 


Lit, 15.34 b. 
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Where a Man is ſeiſed of a Rent- Seck, and the Tenant will not pay it, the Party x, 
of the Rent (or ſome other by his Direction) muſt go upon the Land, and demand the Arre,, 
of the Rent; and if the Tenant denies to pay it, this is a Diſſeiſin: So if the Tenant is 1, 
there ready to pay it, this is a Diſſeiſin: So if there is no Body upon the Land ready tg 
pay it when demanded, this is a Denial in Law, (for Non-payment is 4 Denial in Lan 
whether the Tenant is preſent or abſent. Co. Lit. 153. b.) and a Diſſeiſin, for which an Aſſiae 
lies. Lit. §. 233. 

And . „ 0 is a Houſe upon the Land, a Demand either at the Houſe or upon the 
Land is ſufficient. Co. Lit. 152. a. 

And a Demand needs not be upon the Day, but at any Time after is ſufficient, Cy, 7 
153. 4. b. | 

There are three Cauſes of a Diſſciſin of a Rent-Service, viz. (1) Reſcous, (2) Replevin, 
and (3) Incloſure. Lit. §. 237. 

Reſcous is where the Lord diſtrains, and the Cattle are reſcued from him, or the Tena 
or another Man will not ſuffer him to diſtrain. Lit. §. 237. 

* Replevin is where a Diſtreſs is made, and the Diſtreſs is replevied by Writ or Plain: 
Lit. F. 237. Replevin is derived of Replegiare, to re- deliver to the Owner upon Pledges o 
Surety. Co. Lit. 161. a. And Incloſure is if the Lands and Tenements be ſo incloſed, tha 
the Lord may not come within the Lands and Tenements to diſtrain. Lit. §. 2 37. 

And the Cauſe why ſuch Things ſo done be Diſſeiſins made to the Lord, is, that by 
ſuch Things the Lord is diſturbed of the Means by which he ought to have come at his Rent, 
viz. of the Diſtreſs. Lit. F. 237. Co. Lit. 161. a. | 

But all theſe are intended by Littleton to be Diſſeiſins after an actual Seiſin had, and when 
the Rent is behind, otherwiſe none of thoſe are Diſſeiſins at all. Co. Lit. 161. a. 

Though upon a Replevin the Diſtreſs is re-delivered by the Sheriff by Courſe of Lay, yet 
this is a Diſſeiſin, becauſe the Party is thereby diſturbed of the Means by which he ought to 
come to his Rent, viz. of the Diſtreſs. Co. Lit. 161. a. 

There are five Cauſes of a Diſſeiſin of a Rent-Charge. Lileton ſays four, viz. (1) Rel: 
cous, (2) Replevin, (3) Incloſure, and (4) Denial; for Denial is a Diſſeiſin of a Rent- 
Charge as well as for a Rent-Service. But Denier is no Diſſeiſin of a Rent-Service without 
Reſcous or Reſiſtance. And Coke ſays, you may add a fifth, viz. Reſiſtance to diſtrain, 
Counterpleading and Vouching a Record and Failer thereof. Lit. &. 238. Co. Lit. 161. l. 

And there are two Cauſes of a Diſſciſin of a Rent-Seck, Denial and Incloſure. Lit. &. 239, 
The Reaſon wherefore Incloſure is a Diſſeiſin of a Rent-Seck, is becauſe the Grantee cannot 
come upon the Land to demand it. Co. Lit. 161. 6. 

There is another Cauſe of Diſſeiſin of all three, that is, if the Lord is going to the Land 
to diſtrain, or the Grantee of the Rent-Charge or Seck to demand the Rent, and the Tenant 
foreſtalls him in the way with Force and Arms, or menaceth him in ſuch Manner, that he 
dares not come to the Land, c. for Doubt of Death, or Bodily Hurt; this is a Diſſeiſin, 
for that the Lord is diſturbed of the Means whereby he ought to come at his Rent. Li. 
§. 240. 

If a Man diſtrains for a Rent-Service, and a Stranger reſcues the Diſtreſs in the Name of 
the Tenant, this is a Diſſeiſin of Rent. 56 H. 3. 2 Danv. Abr. 624. Roll. Abr. 658. 

A Feme Covert ſhall not be Diſſeiſoreſs by the Act of the Baron. 7 E. 4. 7. b. Fitz. 


Diſſeifin 3. B. 66. 12 E. 4. 9. 5. 2 Danv. Abr. 626. Roll. Abr. 660. 


He who is preſent when a Diſſeiſin is made with Force, is a Diſſeiſor with Force; but he 
who being abſent commands a Diſſeiſin, or agrees to it when done with Force, is a Diſſeiſor; 
but not with Force. Goulſ. 42. Q: If he commands or agrees ſpecially to the Diſſeiſin with 
Force. Vide Moor 53. 

A Feme Covert may be a Diſſeiſoreſs by her actual Entry or proper Act. Co. Lit. 357. l. 

Though her Huſband is preſent. Co. Lit. 357. 6. 

But a Feme Covert cannot be a Diſſeiſoreſs by her Commandment or Procurement, not 
by her Aſſent or Agreement ſubſequent. Co. Lit. 657. Lit. $. 678. Roll. Abr. 660. bro. 
Tit. Diſſeiſin 15, 67. 8 H. 6. 14. | | 

If Baron and Feme 22 to a Church where they have no Right, this is the Act of the 
Huſband, and the Wife gains nothing thereby. March go. 

If a Man commands J. S. to enter into certain Land in his Name, if he hath Right 
thereto, or in the Name of his Couſin, if he hath Right; if J. S. enters accordingly, yet if 
the Commander or his Couſin have no Right, he ſhall not be a Diſſeiſor, but J. & only, for 
his Command was conditional. 34 Af. 12. adjudged. Br. Entry Congeable 72. Fitz. Aſi 
315. 2 Danv. Abr. 631. Roll. Abr. 663. 

So if a Man ſays to J. S. that where his Anceſtor died ſeiſed of certain Land, he com- 
mands him to enter into it in his Name if his Anceſtor died ſeiſed of a Fee, otherways * 


- 
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If J. S. enters in his Name, yet if the Anceſtor of the Commander did not die ſeiſed of a 
Fee, J. S. only is the Diſſeiſor, and not he that commanded him, for his Command was 
conditional. 34 A. 12. Fitz. A. 315. 2 Danv. Abr. 631. Rell. Abr. 663. 

If a Man commands J. S. to dilleiſe F. D. and he does it accordingly, the Commander is 
a Diſſeiſor as well as J. S. 2 Danv. Abr. 631. | 

If a Man commands his Bailiff to make a Diſſeiſin, and he does it accordingly, the Com- 
mander is a Diſſeiſor. 27 Af. 30. Fitz. Aſiſe 254. 2 Danv. Abr. 631. Roll. Abr. 663. 

If a Man counſels another to make a Diſſeiſin, and he does it accordingly, the Counſellor 
is a Diſſeiſor. 27 HA,. 30. Hitz. A. 254. 2 Danv. Abr. 631. Roll. Abr. 663. 

The Coadjutors, Counſellors, Commanders, c. are all Diſſeiſors. Co. Lit. 180. 6. 

If a Man makes a Leaſe for Years of the Land of another out of the Land, and the Leſſee 
enters, the Leſſee only is the Diſſciſor, and not the Leſſor. P. 10 Ja. B. Contra 23 H. 8. 
8.28. 2 Danv. Abr. 631. Roll, Abr. 663. 

If a Leſſee at Will makes a Leaſe for Years, and the Leſſee for Years enters, the Leſſee 
at Will is the Diſſeiſor, and not the Leſſee for Years, for that otherwiſe the Leaſe for Years 
would be void. Roll. Abr. 663. 2 Danv. Abr. 631. 

If Tenant at Will or Sufferance makes a Leaſe for Years, the Leſſee at Will and Tenant 
at Sufferance are Diſſeiſors, and not the Leſſee for Years. 12 E. 4. 12. 6. Br. Diſſeifin 67. 
Fitz. 4. 2 Danv. Abr. 632. Roll. Abr. 663. | 

If A. difſeiſes one to the Uſe of B. who knows not of it, and B. aſſents to it, in this Caſe 
till Agreement A. is Tenant of the Land, and after Agreement B. is Tenant of the Land, 
but both of them are Diſſeiſors. Co. Lit. 180. 6. 

But if done with Force, A. is only guilty of the Force. Moor 53. 

k the Baron diſſeiſes another to the Uſe of the Feme, the Feme is not a Diſſciſoreſs by By Agree- 
this Act of the Baron. 14 E. 4. 9. b. Fitz. Diſſeiſin 3. Br. 66. ment. 

So it ſhall be though the Wife agrees to it during Coverture, for her Agreement is void. 

2 Danv. Abr. 627. Roll. Abr. 660. 

If a Man with Force diſfſeiſes another to my Uſe without my Command, and I after agree 
to the Diſſeiſin, I am a Diſſeiſor; but all the Force is only in the Coadjutor: Bur if I agree 
ſpecially to the Diſſeiſin with Force, then perhaps I ſhall be charged therewith. Moor 53. 

L 1353. Coulſ. 42. 
f If — Man 5 xo another to the Uſe of a Feme Covert, if the Feme agrees during the 
Coverture, yet ſhe is not a Diſſeiſoreſs, for her Agreement is void. 2 Dauv. Abr. 627. 
Roll. Mr. 660. 

So if the Baron agrees to the Diſſeiſin, this ſettles an Eſtate in the Feme, but ſhe ſhall not 
be a Difſ=iſoreſs by the Agrement of the Baron. 12 E. 4. 9. b. Fitz. Diſſeiſin 3. Br. 66. 
Br. Agreement 4. 3 Leon. 272. 2 Danv. Abr. 627. Roll. Abr. 660. 

The ſame Law it both agree, yet the Feme is not a Diſſeiſoreſs. Contra 15 E. 4. 15. B. 
admitted. Br. Diſſeiſin 12. 2 Danv. Abr. 627. Roll. Abr. 660. 

But after the Death of the Baron if the Feme agrees to the Diſſeiſin, ſhe ſhall be a Diſſei- 
ſoreſs. 12 E. 4. 9. b. Curia. Fitz. Diſſeiſin 3. Br. 66. Br, Agreement 4. 2 Danv. Abr. 
627. Roll. Mr. 660. | CO 

It is regularly true, that a Feme Covert cannot be a Diſſciſoreſs by Commandment prece- 
dent, or Agreement ſubſequent. Co. Lit. 357. 6. | 

Tf a Man enters into the Land of another, claiming as Guardian where the Land is not At Election. 
held of him, or where he ought not to be Guardian, though he is a Diſſeiſor at the Election 
of the Heir, yet the Heir may elect him to be no Diſleifor, (28 Af.) for ſuch Guardian after 
Entry grants the Ward over, and the Grantee enters, and he is adjudged a Diſſeiſor, and 
therefore the firſt Guardian was no Diſſeiſor by his Election, for if he was a Diſſeiſor, the 
{:cond Guardian could be no Diſſeiſor to him. (Koll. Ar. 661. 2 Danv. Abr. 628. Cro. 
Car. zog.) And the Infant may either charge him as Diſſeiſor or Accountant. Cart. 162. 

If Leſſee at Will makes a Leaſe for Years, this is a Diſſeiſin at the Election of the Leſſor 
at Will that has the Fee, for if he diſpoſcs of the Land as if no Diſſeiſin had been, then it is 
no Diſſeiſin, (P. ꝙ Car. B. R. Blunden and Baugh) adjudged in a Writ of Error per Cur. 
Contra, Richardſon; and the Judgment given to the contrary in Banco by the Court againſt 
Harvey reverſed accordingly. Iatratur Hill. 7 Car. B. R. Rot. 1106. where after the Leaſe 
for Years made by the Leſſee at Will and Leſſor at Will joined in a Fine, and declared the 
Ules of the Fee, and adjudged good. And in the Argument of this Caſe, another Caſe was 
vouched to be adjudged between Powſ ley and Blackman accordingly. Tr. 18 Fac. Rot. 130. 
B. R. (Where the Mortgagor in Fee, who by Agreement was to hold the Land till Failure, leaſed 
for Years, &c. 1 Jon. 316. & Cro. Car. 364. ſame Caſe cited. Cro. Jac. 659, 660. 2 Roll. 
Rep. 242, 243, 284, 285. ſame Caſe adjudged. Bridg. 12, 13. ſame Caſe.) But Judgment 
Was given the 20 Jac. where after a Leaſe me Years made by Tenant at Sufferance upon a 
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Orv. 28. 2 Leon. 46. Lit. Rep. 297, 298, 370. Where it ſhould be no Diſſciſin, there 


pl. 6. vide Cro. El. 8 30. pl. 38. 1 Jones 315. Cro. Car. 220,221. Br. Diſſeiſin 68. Dal, 


630. Roll. Abr. 662. 


— 


Mortgage, the Deviſe of the Mortgagee was adjudged good, and ſo no Diſſeiſin at his Elec- 


tion. Roll. Abr. 661. 2 Danv. Abr. 629. 

In Cro. Car: 303. the Caſe of Blunden and Baugh is reported accordingly, But admitting 
it a Diſſeiſin, the Leſſee at Will becomes Diſſeiſor and Tenant. And at the End of the Caſe 
there is a Nota, That Sir Robert Heath, C. J. of C. B. Crawley, J. Denham and Trevor, Barons, 
agreed with the Judgment of B. R. and conceived it would be very miſchievous if it ſhould 
be adjudged other ways: But Sir Humphry Davenport ſeemed to doubt, whether the Leſſee 
for Years ought not ſtrictly to be taken for the Diſſeiſor and Tenant, 1 Jon. 315, 316. 
ſame Caſe adjudged accordingly. Lit. Rep. 297, 370. ſame Caſe adjornatur. Lat. 53. 
Cart. 162. & 3 Mad. 197. ſame Caſe cited. But for which of them ſhould be the Diſſeifor, 
vide Co. Lit. 57. a. 2 Inſt. 413. Cro. El. 8 30. 2 Roll. Rep. 242, 243, 284. Bridg. 14. 


being no Intention to make one. 1 Leon. 122. 2 Roll. Rep. 284. 1 And. 134. Styl. 40). 
Cart. 198, 3 Mod. 196, 197. 

Where Tenant at Will makes a Leaſe for Years, and the Leſſee enters, it is no Diſſeiſin, 
but at the Election of him who has the Frechold. Latch 53. Cart. 162. Cro. Car. 302, 


46. (& vid. where an Entry in Purſuance of a void Leaſe is to be taken for a Diffeiſin. Lucas 
265.) The Diſſeiſin muſt be at the Election of him to whom the Tort is done. Whoever 
holds by my Agreement is my Tenant at Will, and I have the Eſtate. Cart. 198. 

And ſuch Leſſee for Years after Entry is a Diſſeiſor, and a Releaſe or Confirmation to the 
Tenant at Will afterwards is void, becauſe the Privity is gone. Cro. El. 830. pl. 38. 

Receiving of my Rents or Feeding of my Common, is but a Diſſciſin at Election. 
Hob. 322. 

It : Man enters into the Land of an Infant by his Aſſent, this is a Diſſeiſin to the Infant 
at his Election, for the Infant cannot prejudice himſelf by his Aﬀent. 11 E. 3. Af. 87. 
adjudged. 2 Danv. Abr. 629. Roll. Abr. 661. 

It A. be ſeiſed of Lands in Fee, and a Stranger enters upon him by Colour of a Leaſe for 
Years, which is void, and pays the Rent to him, this is not any Diſſeiſin at Election; for if 
A. after covenants to ſtand ſeiſed to the Uſe of himſelf in Tail, the Eſtate ſhall well riſe. 
P. 6 Ja. B. Molineux's Caſe, per Cur. 2 Danv. Ar. 629. Roll. Abr. 661. | 

If Tenant for Years ſurrenders to the Leſſor, and yet continues in Poſſeſſion, paying his 
Rent to the Leſſor, this is no Diſſciſin to the Leſſor but at his Pleaſure. Dy. 62. pl. 43. 

If A. ſeiſed in Fee, makes a Deed of Leaſe, by which he demiſes it to B. Habendum a die 
datus for Life, with a Letter of Attorney in the Deed to make Livery, and referving 
65. 8d. Rent, and the Attorney makes Livery the ſame Day of the Date, according to 
the Form of the Charter, and the Leſſee enters, claiming it by Force of the Indenture and 
Livery, and pays the ſaid Rent to the Leſſor, according to the Form of the Indenture; 
this is not any Diſſeiſin to A. at his Election, though prima facie he was a Diſſeiſor, yet 
in as much as he claimed but a Leaſe, and paid his Rent accordingly, the Leſſor may elect 
that he ſhall not be a Diſſeiſor. M. 10 Car. B. R. Bull and Wiat. Roll. Abr. 661, 662. 
2 Danv. Abr. 629, 630. Cro. Car. 388. 

The Court at firſt ſeemed e contra; but after they gave a peremptory Rule for Judgment 
for the Plaintiff, upon Non-attendance of the Defendant, by which they adjudged it to be 
no Diſſeiſin at Election, where the Caſe was, That the Heir of the Leſſor after the Leaſe 
made ſuffered a common Recovery of the Land upon a Præcipe brought againſt him, with- 
out any Entry into the Land; and by Conſequence it was adjudged, that this Recovery 
was good. But it ſeems, that they adjudged it upon the laſt Point of the Recovery. Et 
P. 11 Car. B. R. Sir Kenelm Digby and Jordan, per Cur. upon Evidence at the Bar, re- 
ſolved, That this is an abſolute Diſſeiſin, becauſe the Leſſee entered claiming his Eſtate 
for Life, and that it had been otherwiſe if he had claimed as Leſſee at Will. 2 Danv. Abr. 


If A. leaſes the Demeſnes of a Manor for Years to B. and after aſſures a Jointure of the 
ſame Land to his Wife for her Life, and after aliens the Fee, and the Alienee enjoys the 
Rent by the Hands of the Termor, and after A. dies, and the Wife enters claiming her 
Jointure, and there keeps Court, Cc. and B. aſſents thereto, and attorns to the Wife, and 
pays to her the Rent; this is a Diſſeiſin to the Alienee or not at his Pleaſure, notwith- 
ſtanding the Continuance of the Poſſeſſion of the Termor. D. 2 El. 178, 38. 2 Danv. Abr. 
630. Roll. Abr. 662. 

If A. being ſeiſed in Fee of certain Lands, leaſes them for four Years, and the Leſſce 
enters, and after 4. grants the ſame Premiſſes to B. Habendum from Midſummer next 
for Life, and after that Feaſt the Leſſee attorns, and the Years expire, and B. enters, he is a 


Diſſeiſor, 
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Piſſeiſor, the Grant being void in Law. And there is a Diverſity between a Grant made 
be Agreement of Parties, which ſtands not with the Rule of Law, and a Grant good in 
its { ommencement, but to be perfected by a ſubſequent Ceremony, as in caſe of a Charter of 
Feoffment, if the Feoffee enters before Livery, he is not a Diſſeiſor. 2 Co. 55. 

If x Man recovers ſeveral Houſes in an Aſſiſe, and after the Tenant reverſes it in a Writ By Officers. 
of Error, and a Writ of Execution iſſues to the Sheriff to put him in Poſſeſſion of the 
Houſes which he loſt by the Judgment, though the Tertenants are Strangers to the Recovery, 
and therefore ought not to be ouſted without a Scire Facias againſt them; yet if he does 
Execution, putting him out of Poſſeſſion by Force of this Writ, he ſhall not be any Diſ- 
ſeiſor, becauſe he has the direct Authority of the Court to do it. 2 Danv. Abr. 632. Roll. 

br. 663- 
8 So if 255 takes out an Execution upon a Judgment after the Year, without ſuing out a 
gcire Facias, this Execution is not void, but only voidable, and will juſtify the Officer that 
executes it. 3 Lev. 404. adjudged. ; 

The ſame Law is in all Cafes where the Execution is of a Judgment in which the Demand 
was of a Thing certain; if the Sheriff make Execution of this Thing, he is no Diſſeiſor. 
2 Danv. Abr. 632. Roll. Abr. 664. 

But where the Execution is in the Generalty, without mentioning any Thing in particu- 
lar, there the Sheriff ought to make Execution of the right Thing at his own Peril, other- 
wiſe he will be a Diſſeiſor, for he is bound to take Notice thereof, and has no Warrant 
from the Court to make Execution but of the right Thing. 2 Danv. Abr. 632. Noll. 
r. 664. 


An Infant of the Age of eighteen Years may be a Diſſeiſor with Force by actual Entry. By whom and 


n 


12 H. 4. 22. 3. 2 Danv. Abr. 627. Roll. Abr. 660. | 8 _ _ 
An Infant may be a Diſſeiſor by actual Entry. 3 H. 4. 7. Br. Aſiſe 46. Br. Agree- OY 
ment 9. Br. Diſſeiſin 3. 2 Danv. Ar. 627. Roll. Abr. 660. 


So may a Feme Covert by actual Entry. 9 H. 4. 6. 12 E. 4. 9. b. Cur. 7 E. 4. 7.6. 
Fitz. Diſſeiſin 3. Br. 66. 2 Danv. Abr. 627. Roll. Abr. 660. 


But an Infant ſhall not be a Diſſeiſor by Agreement to a Diſſeiſin to his Uſe. 3 H. 4. 17. 


12 H. 4. 22. 5. Br. Aiſe 46. Agreement 9. Diſſeiſor 35. F. N. B. 179. G. 2 Danv. Abr. 
627. Roll. Abr. 660. 


If the Baron and Feme enter into Land in the Right of the Feme, where ſhe has no Right, 
the Feme is not a Diſſeiſoreſs, for this ſhall be taken to be the Act of the Huſband only. 
2 Danv. Abr. 627. Roll. Abr. 660. 

If a Man takes a Diſtreſs for Rent iſſuing out of the Land of a Feme Covert, and the 
Baron and Feme make Reſcous, they are both Diſſeiſors. Did. | 

If the Baron diſcontinues the Land of his Wife, the Feme being in Poſſeſſion, and diſ- 
agreeing to the Feoffment, claiming her firſt Eſtate, the Feme is a Diſſeiſoreſs thereby. 

21 E. 3. 6. b, 2 Danv. Abr. 627. Roll. Ar. 660. 

A Leſſee for Years cannot be diſſeiſed; for none can be diſſeiſed but he who has the Free- 
hold. Cro. Fac. 678, 679. pl. 15. 

A Feme Covert cannot make a Diſſeiſin to the Uſe of her Huſband, 8 H. 6. 14.6. Curia, Who may be 
(becauſe though ſhe gains an Eſtate by her Entry, yet ſhe has not Power to diſpoſe thereof 2 Diſſeiſor to 
to another, being Covert, as ſhe ought if ſhe could make a Diſſeiſin to another's Uſe), 2 
Contra 21 H. 7. 33. 2 Danv. Abr. 628, Roll. Abr. 660. BO, 

A Feme Covert cannot diſſeiſe a Man to the Uſe of a Stranger for the Cauſe aforeſaid. 

Contra 21 H. 7. 35. 2 Danv. Abr. 628. Roll. Abr. 661. 

A Corporation Aggregate cannot make a Diſſeiſin to the Uſe of another. 2 Dany. Abr. 

628. Roll. Abr. 661. 


| If a Corporation Aggregate diſſeiſes one to the Uſe of another Man, they, are Diſſeiſors 
in their natural Capacity. Bid. 

If a Man brings an Infant with him into the Lands of J. S. and there claims the Land 
to the Uſe of himſelf and the Infant, yet the Infant is not any Diſſeifor, becauſe he made 
no Claim, Bid. | 
If A. diſſeiſes one to the Uſe of B. who knows not of it, and B. aſſents to it, in this Caſe 
till the Agreement A. is Tenant of the Land, and after the Agreement B. is Tenant of the 
Land. Co. Lit. 180. 6. 8 fg 

The Demandant in a Præcipe, and others, diſſeiſed the Tenent to the Uſe of the others, 
and the Writ abated not, for the Demandant gained no Tenancy in the Land, being but a 
Coadjutor. Co. Lit. 180. 5. | | | 

If one diſſeiſes Tenant for Life to the Uſe of him in Reverſion, and after he in Reverſion 
agrees thereto, it is ſaid that he in Reverſion is a Diſſeiſor in Fee, for by the Diſſeiſin made 
by the Stranger the Reverſion was deveſted, which they ſay could not be reveſted by the 
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Agreement of him in Reverſion, for that it made him a Wrong: doer, and therefore no Re. 
lation of an Eſtate gained by Wrong can help him. Co. Lit. 180. 6. 
The Agreement has Relation to the Time of the Diſſeiſin, and if the Diſſeiſor makes x 
Leaſe before Agreement, the Party to whoſe Uſe, agreeing after, ſhall avoid the Leaſe 
2 Leon. 223. per Fefſrys, arguendo, ſed Q. & vide Co. Lit. 272. a. 
In what Caſes Tf a Man be dilleiſed of Part of a Corody, this is not any Diſſeiſin of the Whole. 
a Dileiin 2 Danv. Abr. 632. Roll. Abr. 664. 
bea Dilfetin If the Corody be to take four Loaves and four Flagons of Drink every Week, and he is 
of the Whole, diſſeiſed of the Loaves, this is no Diſſeiſin of the Drink; but if diſſeiſed of two Loaves 
only, this is a Diſſeiſin of all four. 8 Co. 50. a. 
If a Man be difleiſed of Part of the Profits of an Office, this is not any Diſſeiſin of the 
whole Office. 2 Danv. Abr. 632 Roll. Abr. 664. | 
If a Man holds of me 20s. Rent, and diſſeiſes me of 10s. thereof, this is a Diſſeiſin of 
the Whole. Lid. 
If I am ſeiſed of a Manor which extends into ſeveral Counties, and one diſſeiſes me of an 
Acre in one County, this is not any Diſſeiſin of the Reſidue of the Manor. Bid. 
Where an A Difſeiſor's dying ſciſed, unleſs he has had quiet Poſſeſſion without Entry or Claim for 
Entry is taken five Years after the Diſſeiſin, does not take away the Entry of the Diſſeiſce. Stat. 32 H. . 
away. c. F | 
Of Diſſeiſor If a Diſſeiſor makes a Leaſe for Life, and afterwards levies a Fine of the Reverſion with 
and Diſſeiſee. Proclamations, and the five Years paſs, ſo as the Diſſeiſee is for the Reverſion barred, the 
Diſſeiſor ſhall not enter upon his Tenant for Life. Co. Lit. 298. a. For then he would 
avoid his own Grant. Bid. 302. | a 
Of Leſſor aad Where a Man is poſſeſſed of a Leaſe, if he be not diſpoſſeſſed thereof, (if it be not turned 
1. to a Right) though another is in Poſſeſſion, no Fine and Non- claim ſhall bar; but if it is 
turned to a Right, then he is barred by a Fine and Non-claim, and cannot aſſign; though 
if it is not turned to a Right, then he may enter when he will, and it cannot bar him, 
Carter 196. 2 Inſt. 517. 9 Co. 106. a. Cro. Fa 60. 5 Co. 124. Vent. 81. | 
If Leſſee for Years is ouſted, and he in Reverſion diſſeiſed, and the Diſſeiſor levies a Fine 
with Proclamations, and five Years paſs; the Leſſor as well as Leſſee are barred by their 
Non-claim, and the Leſſor ſhall not have five Years after the Term expired; and this is by 
Reaſon of the Saving in the Statute of 4 H. 7. Podger's Caſe, 9 Co 105. b. The Leſſor 
might have entered in the Name of the Tenant for Lite, for Years, or by Copy, and alſo in 
his own Right, and ſaved as well their Intereſts as his own Eſtate. 9 Co. 105.6. 106. 4. 
A Leaſe for Years being in eſſe, another Leaſe tor Years was made to J. S. to commence 
after the End of the firſt Leaſe determines, the ſecond Leſſee does not enter, but he in Re- 
verſion enters, and makes a Feoffment, and levies a Fine with Proclamations, and five 
Years paſs without Entry or Claim of the ſecond Leſſee. Reſolved that the ſecond Leſſee 
for Years was barred : But if the firſt Leſſee had been ouſted, and a Diſſeiſor had levied the 
Fine, and he who had the future Intereſt, viz. the ſecond Leſſee, enters not within five 
Years, it ſhall not bar him; for the Diſſciſor's Fine (he not having entered) did not develt 
the future Intereſt. Carter 82, 117. 5 Co. 124. Cro. Jac. 60. 
Where the Act If a Diſſeiſor or other Wrong-doer aſſigns Dower fairly and juſtly without Covin, that 
1 ſhall bind the Heir. Co. Lit. 35. a. Perk, 394, 395, 398. 2 Co. 67. 3 Co. 78. 5 Co. 30. 
Heir 6 Co. 58. Plowd. 54. Bro. 15, 59. 
Where a Deſcent ſhall take away an Entry, vide Chap. 2. F. 2. | 
Diſleiſce's Re. If one diſſeiſe me, and during the Diſſeiſin cut down Timber, Graſs, Corn, Sc. and after- 
medies after wards I re-enter, I may bring an Action of Treſpaſs againſt him and his Servants : Bur if 
Re-entry. my Diſſeiſor makes a Feoffment in Fee, Gift in Tail, Leaſe for Life or Years, and after- 
wards I enter, I ſhall not have Treſpaſs againſt them who came in by Title; for this Fiction 
in Law, That the Freehold has always continucd in me, ſhall not make them who come in 
by Title to be Tort-Fealors. 11 Co. 51. a. b. Keilw. 1. 5. Hob. 98. 2 Roll. 554. But 
I ſhall recover all the meſne Profits againſt my Diſſeiſor himſelf, though not againſt thoſe 
claiming under him. 11 Co. 51.4. Hob. 98. 2 Roll. 554. Yet in Holcomb v. Rawlins, it 
was adjudged, that the Diſſeiſee was remitted by his Re- entry to his firſt Poſſeſſion, and then 
all who occupied in the mean Time by what Title ſoever they came in, ſhall anſwer to him 
for their Time; as if a Diſſeiſor had been difleiſed by another, and the firſt Diſſeiſee te- 
enters, he ſhall in Treſpaſs puniſh the laſt Diſſeiſor. Cro. El. 540. pl. 3. Tue: 
Although an Action will not lie againſt the Feoffee of the Diſſeiſor for the Corn or Graſs, 
c. cut, yet the Diſſeiſee, after his Re- entry, may ſeiſe or bring Trover for them; for the 
Regreſs of the Diſſeiſee has Relation (as to the Property) to the Continuance of the Freeholc 


in him ab initio. 11 Co. 57. b. 
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(Hh) By Abatement, Intrufion, Deforceament, UJurpation, and Purpreflure. 


"ater is a French Word, and ſignifies Diſtruere, or Praſtruere, to deſtroy or proſtrate: Abate, what. 
Co. Lit. 134. b. 7 

” And Abate is both an Englih and French Word, and ſignifies in its proper Senſe to di- 
miniſh or take away, as an Abator diminiſhes and takes away the Freehold in Law deſcended 
to the Heir, and ſo it is ſaid to abate an Account, ſignifying Subſtraction vr Withdrawing, 
cc. and to abate the Courage of a Man. In another Senſe it ſignifies to proſtrate, beat 
down or overthrow, as to abate Caſtles, Houſes, and the like, and to abate a Writ; and 
hereof comes a Word of Art, Abatamentum, which is an Entry by Interpoſition. Co. abatement, 
Lit. 277. 4. | : What. 
Now thi Difference inter Diſſeiſinam, Abatamentum, Intruſionem, Deforciamentum, & Uſur- The Differ- 
imem, & Purpreſturam, is this: | | ence between 
A Diſſifn is a wrongful putting out of him that is actually ſeiſed of a Freehold, Co, Diſſeifin, 
Lit. 277. @. | 1 6 5 

Ad n is when a Man died ſeiſed of an Eſtate of Inheritance, and between the Abatement, 
Death and the Entry of the Heir, a Stranger does interpoſe himſelf and abate. Co. Lit. 


277. 4. 5 
ne firſt properly is when the Anceſtor died ſeiſed of any Eſtate of Inheritance, ex- Intruſion, 
pectant upon an Eſtate for Life, and then Tenant for Life dies, and between the Death and 
the Entry of the Heir a Stranger does interpoſe and intrude. 2dly, He who enters upon 
any of the King's Demeſnes, and takes the Profits, is ſaid to intrude upon the King's Foſ- 
ſellon. zdly, Where an Heir in Ward enters at his full Age without Satisfaction for his 
Marriage, the Writ ſays, quod intruſit. Co. Lit. 277. 4. b. 
Deforciamentum comprehends not only theſe aforenamed, but any Man that holds Land Deforcement, 
whereunto another Man has Right, be it by Deſcent or Purchaſe, is faid to be a Deforceor. 
Co. Lit. 277.6. © a 3 | | 
Uſurpation has two Significations in the Common Law, one when a Stranger that has no Uſurpation, 
Right preſents to a Church, and his Clerk is admitted and inſtituted, he is ſaid to be an 
Ulurper, and the wrongful Act that he has done is called an Uſurpation. 2dly, When any 
Subject does uſe without lawful Warrant, Royal Franchiſes, he is ſaid to uſurp upon the 
King thoſe Franchiſes. Co. Lit. 277. b. | | 5 | 
Purpreſtura, or Pourpreſtura, a Purpreſture. Purpreſtura eſt, &c. generaliter quoties aliguid Purpreſture. 
fit ad nocumentum 'regii tenementi, vel regia vie (vel n publicarum) vel civitatis, c. 
And becauſe it is very properly when there is a Houſe builded, or an Incloſure made of 
any Part of the King's Demeſnes, or of an Highway, or a common Street or pub- 
lick Water, or ſuch like publick Things; it is derived of the French Word Pourpris, which 
ſignifies an Incloſure, but ſpecially applied, as-is aforeſaid, by the Commun Law. Co. Lit. 
. 5 | . 


er. VI. 


Of acquiring real Eſtates by Means of Forfeitures and Loſſes in criminal Caſes. 


(A) Forfeiture in High 7. reaſon. 


IRST, The Delinquent forfeits to the King all his Lands, Tenements and Hereditaments 
in Fee-ſimple or Fee-tail (or for Life, as to the Profits during the Offender's Life) 
holden or not holden of any other Uſes, Conditions; Entries; c. (not Rights of Actions 
here the Entry is taken away) which he had at the Time of the Treaſon committed, or 
aiterwards, the Right of all others being ſaved. | 
There is no Forfeiture of the Lands or Tenements, or Rights in Auter droit, (as in Right 
of the Church; in Right of a Wife, but only during the Coverture; nor of a Founder of 
1 Houſe of Religion in Frank-almoign ; for that is annexed to the Blood of the Founder) and 
in clipping, the Hereditaments are forfeited only for Life. — | 
6 Ss The Delinquent's Wife loſes her Dower; not her Jointure. So it is in Petit 
reaſon. | | : | e | | 
Thirdly, His Blood ſhall be corrupted, by becoming; baſe as to his Birth, and that his Chil- 
Gren ſhall not inherit to him or any of his Anceſtors. In Counterfeiting the Coin or Clig- 
ping there is no Corruption of Blood. | 
| x | Fourthly, 
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Foꝛfeiture. Part I. 
Fourthly, All his Goods and Chattels ſhall be forfeited from the Time of the Conviction. 
For where Goods and Chattels are forfeited, there ſhall be no Relation to-the Crime con. 
mitted, as it is in Forfeiture of Lands. Co. Lit. 37. 4. 41. 4. 392. 4. & b. 3 Inft. 19, 211. 
9. 10, 82. 2 
: 7 Traitor or Felon after the Treaſon or Felony committed, and before Conviction, may 
ſell his Goods bona fide, whether Chattels Real or Perſonal, for his Maintenance. 

But if one, to prevent Forfeiture by Treaſon, Felony or Outlawry, makes a Gift of a 
his Goods, and afterwards is attainted or outlawed, theſe Goods are forfeited. An Executgt 
cannot forfeit the Goods which he has as Executor. 3 Co. 82. 8 Co. 171. 

If one commits Treaſon, and dies before Attainder, or is ſlain in actual Rebellion, he 
forfeits nothing, if not attainted x, Act of Parliament. But if the Chief Juſtice of the King's 
Bench (who is head Coroner of all England) in Perſon, upon View of the Body of him that 
was ſlain in open Rebellion, makes a Record thereof, and returneth it into the King's Bench, 
he ſhall forfeit his Lands and Goods. 3 Inft. 12. 4 Co. 37. H. P. C. 17. 

Thoſe that are hanged by Martial Law, in Time of War, forfeit no Lands. Co. Lit. 13. 4. 

Inſt. 21. 

: = the 7 Ann. c. 21. whereby, after the Deceaſe of the Pretender, no Attainder for Trea. 
ſon ſhall diſinherit the Heir, Sc. | . 


Mr. Wood in his Inſtitute of the Common Law, B. 4. c. g. ſays, That in Gavelkind, if the 


17 E. 2. c. 16. Father is hanged for Treaſon or Felony, the Sons ſhall inherit. But as to Treaſon he muſt 


King ſhall be 
veſted of the 


Challenging 


How the For- 
ſeiture differs 


be miſtaken, for Mr. Robinſon, in his Common Law of Kent, p. 230. (who cites Lamb. Per. 
amb. 35 Dav. 37. 1 H. P. C. 360. Wright's Tenures 118.) ſays, that the Cuſtom of Ga. 
velkind holds only in Caſe of Felony, and extends not to Treaſon ; for if a Man be attainted 
of Treafon, his Gavelkind Lands are forfeited to the King; | : 

By the 33 H. 8. c. 20. If any Perſon ſhall be attainted of High Treaſon, the King ſhalt 
be deemed and adjudged in actual Poſſeſſion of the Lands, Tenements and Hereditaments, 
Uſes, Rights, Entries, Conditions, Reverſions, Remainders, Goods and Chattels, and all 
other Things of the Offender fo attainted, which the King might lawfully have, or which 
the Offender might lawfully forfeit, as if he had been attainted by Parliament, without an 
Office or Inquiſition found. F 

Saving to all others (except of the Offender attainted of High Treaſon, his Heirs and 
Aſſigns, and all other Perſons claiming by him, or to his Uſe, after the Treaſon commit- 
ted) all ſuch Rights, Titles, Intereſts, &c. which any of them ought to have if this Ad 
| had never been made. | 
This Act veſts the actual Poſſeſſion in the King preſently by the Attainder, as well in the 
Life as after the Death of the Perſon attainted, and as well of Lands in Tail as of Land in 
Fee- ſimple. 

It alſo extendeth to all Manner of Attainders by Treaſon, whether by Confeſſion, Ver- 
dict, Proceſs or Outlawry, or Attainder by Parliament. 3 Co. 10. 


But as to the Time the King is veſted of Lands, &c. forfeited for Felony, wide poſt. 


(B) In Miſpriſion of Treaſon. 


HE Offender forfeits his Goods and Chattels, and Profits of Land during, Life, for 
his Concealment, But the Wife is dowable. Co. Lit. 392. 5. 3 Inft. 36, 218. 
H. P. C. 269. 


(C) In Petit Treaſon and Felony. 


F the Offender ſtands mute, and is adjudged to Penance in Caſes of Petit Treaſon and 
Felony, he forfeits his Goods and Chattels. So he does if he challenges above thirty- 
five Jurors. But not if he challenges above twenty and under thirty-ſix; for no La- 

gives a Forfeiture for challenging above twenty. Neither is one convicted by the challeng- 

ing above twenty, as one was by the Common Law by Challenge of three Juries 3 Lal. 
227, 228. H. P. C. 226, 227. Keh. 36. 
The Forfeiture is the like as in High Treaſon as to Lands and Tenements upon Attain- 
der, and as to Goods and Chattels upon Conviction; except that upon Attaindet in Petit 
Treaſon or Felony Lands and Tenements intailed are forfeited only during the -Life of the 
Tenant in Tail, and the Inheritance goes to the Iſſue. Co. Lit. 37. a. 41. 4. 391. 4. 392. 
a. Sb. 3 Inſt. 212. 1 | | 
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Ch. 2. Y 7 Foꝛfeiture. 


The King ſhall have the Profits of Inheritances that are not holden during the Life of the 
Perſon attaint in Felony; but after his Deceaſe, the Inheritances that are not holden ex- 
tinguiſh. Again it muſt be obſerved, that upon Attainder of Petit Treaſon the Wife is not 
dowable, but upon Attainder of Felony ſhe is dowable. 3 If. 21. 


But by the Cuſtom of Kent, if Tenant in Fee-fimple of Lands in Gavelkind commits Fe- Cullom of 
lony, and ſuffers Judgment of Death, he ſhall incur Forfeiture of his Goods, but his Lands Gavelkind, 
of that Tenure ſhall not be forfeited, nor eſcheat to the King or other Lord of whom they What. 


are holden, but the Heir, notwithſtanding the Offence of his Anceſtor, ſhall enter imme— 
diately and enjoy the Lands by Deſcent after the ſame Cuſtoms and Services by which they 
were before holden, which has given Occaſion to the Provetbial Expreſſion, 


The Father to the Bough, 
And the Son to the Plough. 


Stat. 17 Ed. 2. de Prerog. Reg. c. 16. or as it is ſomewhat differently expreſſed in the Manuz 
ſcript Copy of the Conſuetudines Ken. in Lincolns- Inn Library: 


The Father to the Bonde, 
And the Son to the Londe. 8 


Nor ſhall the King have the Year, Day and Waſte of Lands in Gavelkind holden of a 
common Perſon where the Tenant is executed for Felony, which ſeems to be but a Conſe- 
quence of the other Cuſtom, according to the general Rule in Brafon 130. a. 131. a, Non 
debet Rex de jure habere annum & diem de aliqud terra quæ non poſſit eſſe eſchaeta Deminorum. 
Robinſon's Common Law of Kent, pr 226, 227. cites many Authorities. 


Cuſtoms which are by Reaſon of the Land, as Gavelkind and Borongh Engliſh, bind General Rule 
the King; but Cuſtoms by Reaſon of the Perſon or the Goods do not. 6 H. 6. 28. 94. as to Cuſtoms. 


Bro. Cuſtem. 5. | ; 
But to how far this Cuſtom is confined, vide concerning Forfeitures upon Outlatory, poſt 


Twiſden Juſtice ſays, in 1 Sid. 138. That he had heard, that the Cuſtom of The Father to the To what 


Beugli, &c. was in no other Town or County except in Kent. But Mr. Taylor in his Hiſt. of 
Gavelkind 106. mentions, that the Gavelkind Lands in the Liberty of Urchinfeild in Hereferd- 
ire partake of the ſame Privilege. Indeed the ſame Author ſays, that it was the Right of 
all Males; which is certainly a Miſtake, for it appears by Statutum Wallize, 12 E. 1. that 
even at the Time when the Lands in that Principality were partible among the Males, the 
Attainder of the Anceſtor for the Felony was a Bar to the Heir: Si excipiat quod anteceſſor, 
vel aliquis iu deſcendendo commifit Feloniam per quam fibi non competit afio, &c. terminetur per 
recordum Juſticiariorum, vel per Inquifitionem Patriæ de ſuſpenſione, &c. 

In the Stat. de Prerog. Reg. c. 16. it is mentioned to be uſed in the County of Glouceſter 
by Cuſtom, That after one Year and one Day the Lands and Tenements of Felons ſhall 
revert and be reſtored to the next Heir to whom they ought to have deſcended if the Felony 
had not been done: But this Cuſtom differs from that of Kent in one Reſpect, that the 
King ſhall have the Year, Day and Waſte; but not ſo of Lands in Gavelkind. Stamp. 
de Prerog. 50. a. Robinſon's Common Law of Kent 232, 233 


It is ſaid in Chapman's Caſe, 2 Roll. Rep. 368. That if a Brother in Gavelkind is attaint, Whether the 
the Land ſhall eſcheat; though otherwiſe it is, if the Father be attaint; for The Father to Brother ſhall 
the Bough, and the Son to the Plough; and the Reaſon there given is, that the Cuſtom ſhall 
be taken ſtrictly. But this is a miſtaken Opinion. Mr. Lambard in his Peramb. 231, Lands of his 
though he admits that ſome have doubted whether the Brother or Uncle ſhall have the Ad- Brother exe- 
vantage of this Cuſtom, is notwithſtanding of Opinion himſelf, that whoever the Heir be, cuted for Fe- 
he ſhall enjoy this Privilege, under the Cuſtom, as well as the Son, becauſe the Words of leny. 


the Cuſtumal extend to the Heir in general, and are not reſtrained to the Son alone. And 
it is a Diſtinction unknown to moſt of the Authorities both ancient and modern, the 
Words of which are general as to all Heirs: Felonia anteceſſoris non impedit ſeifinam bæ- 
redis, nec ſucceſſionem. Bract. ſupra, and 8 Ed. 2. Preſcription 50. By the Cuſtom of 
Kent, if a Man be hanged for Felony, the Lord ſhall not have the Eſcheat. And Bacon's 
Uſe of the Law 139. That the Land is not forfeitable nor eſcheatable for Felony. And 
1 H. H. P. C. 360. That if the Anceſtor be executed for Felony, the Land ſhall not eſcheat, 

but deſcend to the Heir. eee | 
And Rot. Clauſ. 8 Rich. 2. n. 2. Kane. The King writes to the Sheriff of Kent to re- 
deliver the Gavelkind Lands of a Man executed for Felony, which he had ſeiſed. Cum ſe- 
cundum Conſuetudinem de Gavelkind, in hoc caſu nos habere non debemus annum, diem, neque 
Vaſtum, nec Capitales Domini inde Eſcaetam; ſed proximi bæredes fic Convittorum & ſuſpenſe- 
"im bereditatem ſuam immediate conſequuntur feloniũ illd non obſtante: And by 1 ok 
| | uſtom 


Gavelkind 13 
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S Foxfeiture. Part I. 
Dower. Cuſtom the Wife's Dower of the Moiety of Gavelkind Lands was in no Caſe forfeitabl 


for the Felony of the Huſband, but where the Heir ſhould Joſe his Inheritance. Conſuet, 
Kanc. in Rebinſon 283. 8 H. 3. Preſcription 60. adjudged Lamb. Prram 3. Noy's May 
28. Dos poſt feloniam (mariti) peti non poteſt u muliere, &c. niſi in caſu ſpeciali ficut in 
Kancia. Brat. lib. 4. f. 311. | a | 
Whether the Although the Cuſtom of Gavelkind extends not to High Treaſon, yet it ſeems it may 
Cuſtom of extend to Petty Treaſon, for that Offence is by the Law properly comprehended under the 
Gavelkind Word Felony. Co. Lit. 391. 4. The Lands eſcheat to the Lord of the Fee; as in other Fe. 
extends co. Jonies. Sat. 26 E. 3. c. 2. And Auterfoits attaint of Murder is a good Plea to an Indi. 
* ment of Petty Treaſon for the ſame Death, becauſe it has the ſame Judgment in Effect, and 
the very ſame Forfeiture. 3 Inſt. 213. - | 
Piracy. Pirates, Robbers and Murderers on the Sea, attainted before Commiſſioners, by Virtue of 
the Stat. 28 H.8. c. 15. forfeit Lands, and incur Corruption of Blood. But not if they are 
tried before the Lord Admiral in the Court of Admiralty according to the- Civil Lay, 
Wood, p. 655. : ; 7k 
Cuſtom of Mr. Lambard doubts whether the Cuſtom of Gavelkind extends to Piracy, which muſt 
Gavelkind as be underſtood of an Attainder before Commiſſioners by Virtue of 28 H. 8. c. 15. For on a 
to Piracy. Conviction of Piracy before the Admiral no Forfeiture of Lands is incurred; the Words 
of the Statute are, That ſuch as ſhall be convict of any ſuch Offences, &c. ſhall have and ſuffer 
ſuch Pains of Death, Loſſes of Lands, Goods and Chattels, as if they had been attainted and 
convicted for any Treaſons, Felonies, Robberies, or other the ſaid Offences done upon the Land. 
Which Words are merely relative, giving only the ſame Forfeiture for a Felony at Sea as 
would be incurred by the like Offence at Land; and if Gavelkind Lands are not forfeitable 
in the latter Caſe, how can they be in the former? Robinſon 232. | | 
To what The Forfeiture of Lands relates to the Time alledged in the Indictment, for avoiding any 
Time the Eſtates, Charges and Incumbrances made by the Felon after the Felony committed. But 
Forfeiture re. for the mean Profit of the Lands, it ſhall relate only to the Judgment upon the Indictment. 
_ Co. Lit. 13. a. & b. 390. b. 

If a Felon is convict by Verdict or Confeſſion, he doth forfeit his Goods and Chattels, 
real and perſonal, preſently. But Lands and Tenements are not forfeited, nor Blood cor- 
rupted, before Attainder, or before Judgment, (as before was ſaid in general) and then it 
relates to the Time alledged in the Indictment for avoiding Eſtates, Sc. Co. Lit. 391. a. 

Where Tenant in Fee-ſimple commits Petit Treaſon or Felony, and is attainted, the King 
ſhall have a Year, Day and Waſte in his Lands; or rather a Year and Day in Lieu of Waſte; 
and afterwards it cometh to the Lord by Eſcheat: But the Lord may compound with the 
King, and have the Eſtate preſently. It muſt be a Tenant in Fee-ſimple, not Tenant in 
Tail, or for Life; for the King ſhall have the Profits only of their Lands during their Lives, 
A Copyhold Eſtate is of common Right preſently forfeited to the Lord of the Manor in 
Caſe of Felony. This muſt be underitood of Felonies puniſhable with Death, not of Petit 
Larceny. But if a Copyholder for-Life is attainted of Felony, and pardoned, he in the 
Reverſion for Life ſhall have the Eſtate. [See the Stat. 24 H. 8. c. 5. where one indicted 
or appealed for the Death of another, attempting to murder or rob him, ſhall forfeit no- 
thing.] 2 Inſt. 36, 37, 38. 3 Inſt. 111. Coke's Copyb. §. 58. | 

When the Where an Alien purchaſes, or where a Perſon is attainted of Felony, who is not the King's 
Lands, &. Tenant, and in Caſes of Premunire, Alienation in Mortmain, Condition broken, Se. the 
ſhall be velted Inheritance or Freehold of Land is not veſted in the King, till Office found by Force of a 
in the King. Commiſſion under the Great Seal, for that is an Office of intitling; not under the Exchequer 
Seal; an Office found by Force of a Commiſſion froin the Exchequer, is only an Office 
of Inſtruction, or to inſtruct the King and his Officers of the Certainty of the Land, Cc. by 
which it may be put in Charge. 5 Co. 52. 3 Cro. 173. 
Of ſeiüng By the Statute of 1 Rich. 3. c. 3. none ſhall ſeiſe the Goods of any Perſon arreſted 
Goods before before he is convict or attaint of Felonyz upon Pain to forfeit double the Value of the 
Conviction. (Goods ſo taken. | | W 
The Goods of any Delinquent cannot be ſeiſed before they are forfeited; though they may 
be inventoried, and the Town may be charged therewith before Indictment. Wood, p. 659. 
Forſeiture at Where a Statute ſays, Upon Forfeiture to be at the King's Will, of Body, Lands and Gaal 
the King's &c. it is not ta be extended further than Impriſonment, Lands and Goods. 4 Inf. 66. 
Will upon Mr. Lambard, Peramb. 237 ſays, That perad venture this Rule, The Father to the Bough, 
Status. and the Son to the Plough, holds not in Felonies made by Statutes of later Times, becauſe 
Whether the the Cuſtom cannot take hold of that which then was not at all. As Felonies by Statute 
Cuſtom of are now ſo numerous, this may be a Queſtion of conſiderable Importance; but it is remark- 
2 able, that no other Book either ancient or modern making Mention of this Cuſtom takes 
Mar by Sta- Notice of this Point; but all ſay, that the Cuſtom extends to Felony, without offering at 
tute, any Diſtinction, | f 
ow 
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= Now Felony is the Genus of all Capital Offences under Treaſon, ( except Piracy, which is 
In Offence. by the Civil Law) and though the Series of this Offence are much increaſed 
within Time of Memory, yet they are created in Similitude of the old Felonics, and are to 
be puniſhed in the ſame Manner, and; no others And when a Statute makes a new Felony, 
or ſays, the Offender ſhall ſuffer as in Caſes of Felony, it entirely refers itſelf for the Puniſh- 
ment of the Common Law; and the Word Felony being Vocabulum Artis, we muſt have 
tecourſe to the Common Law for an Explanation of the Nature of it; which tells us, That 
ir is an Offence puniſhable. with Death, with Forfeiture of Goods, with Corruption of Blood; 


| as a Conſequence whereof the Land will eſcheat to the Lord ( pro e beredis, and not as Sa. 85. 


an immediate Forfeiture) in all Places except in Kent, where the Cuſtom. is allowed to have 
power to exempt the Gavelkind Lands from the general Rule; and the inheritable Blood 
remains as to Tenements of this Nature, notwithſtanding the Attainder of the Anceſtor. 
Andi it is material, that, the Eſcheat of the Lands is no Part of the Judgment in Felony, 
but merely a Conſequence implied by the Law on ſuffering for any, Offence of this Kind 

to which the Cuſtom of Kent is a neceſſary Exception, Beef 
If a Court has by Cuſtom Power of holding Pleas, and an old Action, is given by Statute 
in a new Caſe, it is within the Juriſdiction. 2 Saund. 254. Green. and Cole. And: the like 
Law on a Grant of Conuſance of Pleas. Hob. 48. And it ſeems, that the old Puniſhment 


of Felony being applied to a new Offence, our Cuſtom may with a Parity of Reaſon extend 


to it. Robinſon's Common Law of Kent, p. 230, 231, 232. 


(D) / Felo de fe. 


Felo de ſe forfeits all his Goods and Chattels. real and perſonal which he has in his on 

Right, and all ſuch Chattels real which he has Jointly with his Wife, or in her Right; 
but not until it is lawfully found by the Oath of twelve Men, before the Coroner Super viſuni 
Wy cor poris, that he is Felo de ſe. ¶ Lev. 8. contra.) He forfeits alſo Bonds, or Things in 
Action, belonging ſolely to himſelf, and all intire Chattels in Poſſeſſion, except in the Caſe 
ol Merchants, where a Moiety only of ſuch joint Chattels as may be ſevered is forfeited, 
& 11: docs not forfeit any Lands of Inheritance, for he was not attainted in his Life-time; nor 

che Goods and Chattels which he poſſeſſed as Executor or Adminiſtrator, nor a Guardian- 


chip in Socage or by Nature, becauſe here he hath nothing to his own Uſe. 3 If. 85. 
W Co. Lit. 84. b. 88. 6. 


(E) In Manſlaughter. 


HE Offender forfeits his Goods and Chattels on Conviction. S. P. C. 285. Co. Lit: 
391. 3. 2 Inſt. 149. . 


(F) In Chancemedley and Se defendendo. 


HE Offender forfeits all his Goods and Chattels, Debts and Duties whatſoever, upon 
F Conviction, but no Freehold or Inheritance. Yet the Offenders have their Pardon of 
Courſe. Co. Lit. 391. 4. 3 Inf. 220, | 


(G) Upon Outlawry in Treaſon, Felony, &c. 


T HE Offender upon Outlawry in Treaſon or Felony loſes and forfeits as much as if he had 
: appeared, and Judgment had been given againſt him, as long as the Outlawry is in 
*Orce, | | 
Thoſe that tarry till the Exigent in Treaſon, Felony or Petit Larceny, forfeit their Gords 
and Chattels, though they render themſelves to Juſtice, and are acquitted, for it was a Flight 
in Law. 3 Inf. 52, 212, 292. Huch 332. 5 Co. 110, 111. H. P. C. 85 
And upon Attainder of Felony by Oullaury on an Appeal, he ſhall forfeit only ſuch Lands 
a3 he had at the Time of the Outlawry pronounced. For if, hanging the Proceſs, the De- 
fendant conveys away his Land, and afterwards is outlawed, the Conveyance is good, and 
ſhall defeat the Lord of bis Eſcbeat. But if one is indicted of Felony, and pending the 
Proceſs againſt him he conveys away his Land, and after is outlawed, notwithſtanding the 
Conveyance the Lord ſhall have his Efcheat, For in an 0a the Writ, (whereon the 
Forfeiture is grounded) containeth no Time when the Felony was committed, as an Indict- 
ment does; therefore the Eſcheat in an Appeal can relate only to the Out] wry pronounced, 


an Indictment the Forfeiture ſhall relate to the Time alledged in the Indictment for avoſdiog 
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whereas it relates to the certain Time of the Fact ſet forth in the Indigbment But though in 
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of the Land ſhall relate only to the Judgment, as well in Caſe of Outlawry as in other Caſes, 


Eſtates or Incumbrances made by the Felon after the Felony committed, the meſne Profits 


Co. Lit; 12+ 8. / e BS 

By Galery in Ron all the Ofnders Goods. and Chattels are forfeited to the King, 
whether real, as a Term for Years; or perſonal, as Goods not fixt to the Freehold, Debt; 
due by Specialty, but not by a ſimple Contract, Profit of the Lands, as Rents, Corn, (but 
not of the Land itſelf) wherein the Offender hath Freehold or Inheritance. But before the 
Time that the Outlawry appears of Record, the Defendant does not forfeit his Goods and 
Chattels, nor the Profits of his Lands, if a Feoffment is made before Seiſure. Finch 351. 
Lev. 33. Noy's Max. 3. 5 BAR : 

The Cuſtom of Gavelkind, The Father to the Bough, and the Son to the Plough, holds 
only where the Defendant ſubmits to the Judgment of the Law, and not where he withdraws 
himſelf from the Hands of Juſtice, and will not abide a legal Trial; for if Tenant in Gavel- 
kind, being indicted for Felony, abſent himſelf, and is outlawed after Proclamation made 
for him in the County, (or if formerly he had taken Sanctuary and had abjured the Realm) 
his Heir ſhall reap no Benefit by the Cuſtom, but the Lands ſhall eſcheat to the Lord, and 
the King ſhall have Year, Day and Waſte in them, if holden of another, in like Manner as 
the Common Law directs, as to Lands which are not ſubject to the Cuſtom of Gavelkind. 
(Robinſon's Common Law of Kent, p. 228. cites many Authorities.) And fo it was adjudged 
in Canc. 28 Eliz. between Brocas and Savage, cited in the Margin of the laſt Edition of 
Dyer 310. 6. 

* 155 Itinere W. de Ralegh in Com. Kanc. Aſſiſa Mortis Anteceſſoris, &c. Si Adelophus, 
& &c. ubi dicitur, quod Felonia Anteceſſoris non impedit ſeiſinam hæredis nec ſucceſſionem, 
e ſed hoc ſpecialiter in Com. Kanc. de Tenementis quæ tenentur in Gavelkind, ſi ille qui Fe- 
& loniam fecerit judicium ſuſtinuerit. Bradl. lib. 4. 276. 6b. 


(H) In Petty Larceny, 


HE Offender upon Conviction forfeits Goods and Chattels, but no Freehold or Inheri- 
tance. [See Forfeiture upon Outlawry, &c. ante.] Co, Lit. 391. 4. 3 Inſt. 218, 2 33. 


| (I) Upon Flight. 


F Flight is found by Indictment Super viſum corporis before the Coroner in Caſe of Death, 

or if the Jury find Flight in Treaſon, Felony or Petty Larceny upon Acquittal, it is a 
Forfeiture of the Goods and Chattels which one had at the Time of the Indictment or Ac- 
quittal. 3 Int. 218, 233. H. P. C. 271. 5 Co. 109. 


(K) Upon Appeal of Death, 


HF. Deſendant forfeits as in Felony, and the Lord ſhall have his Land by Eſcbeat. But 

the Forfeiture of the Land on Appeal relates to the Judgment only, whereas the For- 
feiture on an Indictment of Felony ſhall relate to the Day on which it was committed. [See 
of Forfeiture in Felony, and upon Outlawry on Appeal, before.] Co. Lit. 13. 2 390. 5. 


(L) Drawing a Weapon upon a Judge, or for firiking in Weſtminſter-hall, &c. 
| futing the Courts. 


HE Offender forfeits Lands and Tenements, Goods and Chattels. Some ſay the Pro- 


fits of the Lands only during Life, others ſay the Lands ſhall be forfeited during 
Life. H. P. C. 131. 2 Roll. Abr. 76, 77. 

But for ſtriting or drawing Blood in the King's Palace, where his Royal Perſon reſides, tbert 
is no Forfeiture of Lands or Goods. 3 Inſt. 140, 141, 218. 


(M) In Premunre. 


HE. Offender forfeits his Lands and Tenements in Fee-ſimple, and his Goods and 

1 Chattels. But Eſtates in Tail or for Life are forfeited only during Life. Quert, 
Whether an Attainder in a Præmunire ſhall have Relation to the Offence for the Forfeiture 
of Lands, or only to the Time of the Judgment. It extendeth not to Forfeiture of Fairs, 


Markets, Rent-Charges, -Warrens, Annuities, or other Hereditament that is not within the 
Word Land. Co. Lit. 129. b. 130. 4. 139. 4. 3 Inft. 126, 218. 3 Cre. 172, 173. 


(N) For 
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(N) For challenging to Fight for Money won at Play, &c. N 
| | B Stat. 9 Ann. c. 14. F. 8. The Offender forfeits his perſonal Eſtate: 


(o) By Papiſt 


Y Stat. 1 Geo. 1. c. 55. Papiſts not taking the Oaths, Sc. or in Default thereof not 

regiſtring their Names and Ellates, forfeit the Fee-ſimple and Inheritance of all ſuch * q 

lands, £c. not regiſtred, or fraudulently regiſtred, wherein they or any in Truſt for them 
Were ſeiſcd; and the full Value of the Inheritance of all ſuch Lands, Sc. | 


(P) By Artificers exerciſing or teaching their Trades in foreign Parts. 


Y Stat. 5 Geo. 1. c. 27. If any Artificer in Wool, Iron, Steel, Braſs, or any other Me- 

tal, Clock-maker, Watch-maker, &c. ſhall exerciſe or teach his Trade in a foreign 
Country, and ſhall not return into this Realm within ſix Months after Warning by the Am- 
BT baſador, Envoy, &c. or by one of the Secretaries of State, and from thenceforth continually 
T inhabit within this Realm, he ſhall be incapable of taking any Legacy, or of being Exe- 


cutor or Adminiſtrator, or of taking any Lands, Sc. and ſhall forfeit all his Lands, Goods, 
Ss. to his Majeſty's Uſe, and ſhall be deemed Alien, &c. 
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The different Maps of Acquiring oꝛ Conveying Perſonal 
Eſtates in particular. 


SECT. I. 


Of Acquiring or Conveying Perſonal Eſtates by Act in Law, by Af of the Party, | 
| or by a mixed Af. 


Erſonal Things, either in Action or Poſſeſſion, may be acquired or transferred three 


Ways: By Act in Law, by Act of the Party, or by a mixed Act, conſiſting of both. 
Hale's Anal. §. 26. | 


. 


(A) The Acquiſition of Property by Act in Law. 


1 Acquiſition by Act in Law may be many Ways, viz. 1. By Succeſſion, whereby 
Properties are transferred to the Succeſſors of ſuch a Corporation by Law or Cuſtom, 
which has a Power to receive Perſonal Things in a Politick Capacity; as 1. A ſole Corpo- 
ration, by Cuſtom. 2. An Aggregate Corporation, by Common Law. | 

2, By Devolution, viz. To the Executor. 2. To the Ordinary. 3. To the Adminiſtra- 
tor. 4. To the Huſband by the Intermarriage, i. e. As to Perſonal Things in Poſſeſſion, 
but not as to Perſonal Things in Action. ; 

3. By Prerogative, whereby they are given to the King, or to ſuch as have the King's 
Title by Grant or Preſcription, as Waif, Stray, Wreck, Treaſure-Trove. 

4. By Cuſtom, as in the Caſe of Heriot-Cuſtom and Heriot-Service, Mortuaries, Heir- 
Looms, foreign Attachment, Aſſignment of Bills of Exchange. a 

5. By Judgment, and Execution thereupon, which in the Caſe of the King extends as well 
to Things in Action that have a Certainty in them (as Debts) as to Things in Poſſeſſion ; 
ind this by (1) Heri Facias, or (2) Elegit. | | 

6. By Sale in Market-overt. Hale's Anal. §. 27. 
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(B) The Acquifition of Property by Act of the Party. 


Cquiſition of Property by Act of the Party may be three Ways, viz. 1. By Grant, 
A 2. By Contract, or 3. By Aſſignment. | 

And herein is conſiderable, 1. That in the King's Caſe it extends as well to Things in 
Action as in Poſſeſſion; for Debts may be aſſigned to him, or by him. 2. In the Caſe gf 
other Perſons, only Things in Poſſeſſion are aſſignable, Hale's Anal. F. 28. | 


(C) The Acquiſition of Property by a mixed Act, partly by At of Law, and parti 
by AT of the Party. 


1 Things in Action as well as in Poſſeſſion are transferrable two Ways: 
1. By A# of the Party with Cuſtom co-operating. Thus Bills of Exchange are 


aſſignable. 
2. By Operation of the Law, concurring with the Aer or Default of the Party; as For- 


feitures of ſeveral Kinds, viz. 1. By Outlawry in Perſonal Actions. 2. By being put to the 


Exigend in the Caſe of Felony. 3. By Attainder of Treaſon or Felony. 4. By Motion to 
the Death of any Perſon, as Deodand. Hale's Anal. F. 28. 

Theſe (according to Lord C. J. Hale) are the various Ways whereby Things Perſonal 
either in Poſſeſſion or Action may be acquired or transferred, with their Diviſions and Sub- 
diviſions, &c. which are put here, being very neceſſary for the underſtanding this Subjett: 
But to diſpoſe the Matter more conveniently J have choſen the following Heads and Divi- 
ſions, Cc. which will have Reference to this Section, as to which Acqueſt, Sc. is an Act in 
Law, an Act of the Party, or a mixed Act. 


Ser. ML 
Of Acquiring or Convey:ng Perſonal Eflates by Gift. 


Gift is a Transferring the Property in a Thing from one to another without a valu— 
able Conſideration. For to transfer any Thing upon a valuable Conſideration, is a 
Contract or Sale. ; 
He who gives any Thing is called the Donor ; and he to whom it is given is called the 
Donee. | _ | 

By Gift, the Property of Goods may be paſſed by Word or Writing. 

By the Common Law all Chattcls real or perſonal may be granted or given without Deed, 
except in ſome ſpecial Caſes, and a free Gift is good without a Conſideration, Perk. 57. 
Hob. 230. if not to defraund Creditors, vide Stat. 13 El. c. 5. poſt. 

But by the Stat. 29 Car. 2. c. 3. No Leaſes, Eſtates or Intereſts, either of Freehold, or 
Terms of Years, or any uncertain Intereſt, not being Copyhold or Cuſtomary Intereſt, of, 
in, to or out of any Meſſuages, Manors, Lands, Tenements or Hereditaments, ſhall at any 
Time be aſſigned, granted or ſurrendred, unleſs it be by Deed or Note in Writing, ſigned 
by the Party ſo aſſigning, granting or ſurrendring the ſame, or their Agents thereunto law- 
fully authorized by Writing, or by Act and Operation of Law. 

It a Man makes a general Gift of all his Goods, without Exception of Apparel or other 
Things of Neceſſity, as Bedding, &c. though it is by Deed, this may reaſonably be ſuſpected 
to be fraudulent to deceive Creditors, &c. and though there may be a true Debt owing, &c. 
a Gift of all one's Goods in Satisfaction of the Debt, c. is void againſt other Creditors, &c. 
though good againſt the Giver, his Executors or Adminiſtrators, or any Man to whom 
afterwards he ſhall ſell or convey them; for though it may be a Gift upon valuable Conſi- 
deration, yet it may not be done bona fide, as the Statute of the 1 3 Eliz. c. 5. requires. 
(Bac. E. Trafts 146. Shaw's Bac. 260, 261. 3 Co. 80, Sc.) | 

By which Statute, for avoiding and aboliſhing of feigned, covinous and fraudulent Feoff- 
ments, Gifts, Grants, Alienations, Conveyances, Bonds, Suits, Judgments and F xecutions, 
as well of Goods and Chattels, &c. contrived to delay, hinder or defraud Credirors and 
others of their juſt and lawful Actions, Suits, Devts, Accounts, Damages, Penalties, For- 
feitures, Heriots, Mortuaries and Reliefs, to the Hindrance of the due Courſe and Execution 
of Law and Juſtice, Sc. it is ena#ed, That every Feoffment, Gift, Sc. of Lands, Sc. Goods 
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* A Parol Gift without ſome Act of Delivery will not alter the Property, 2 Stra. 965. 
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and Chattels, or of any Leaſe, Rent, Common, or other Profit or Charge out of the ſame, 
by Writing or otherwiſe, which ſhall be made to or for any Intent or Purpoſe before de- 
© clared and expreſſed, ſhall be deemed and taken (only as againſt that Perſon or Perſons, his 
or their Heirs, Succeſſors, Executors, Adminiſtrators and Aſſigns, and every of them, whoſe 
Actions, Suits, Debts, Sc. by ſuch fraudulent Deviſes and Practices as aforeſaid, are, ſhall 

or might be in any wiſe diſturbed, hindred, delayed or defrauded) to be Clearly and uiterly 
void, fruſtrate, and of none Effect. | 

And that the Parties to ſuch feigned, covinous or fraudulent Feoffment, Gift, £%c. or be- 
ing privy and knowing of the ſame, which ſhall wittingly and willingly put in ure, avow, 
maintain, juſtify or defend the ſame, as true, ſimple and done, had or made bona fide, upon 
good Conſideration z or ſhall alien or aſſign any the Lands, Cc. Goods, -Leaſes or other 
3 hings before-mentioned, to him or them conveyed as aforeſaid, or any Part thereof, ſhall 
incur the Penalty and Forfeiture of one Year's Value of the ſaid Lands, Sc. Leaſes, Rents, 
Commons, or other Profits, of or out of the ſame, and the whole Value of the ſaid Goods 
and Chattels, and alſo ſo much Money as are or ſhall be contained in any ſuch covenous 
and feigned Bond; one Moiety to the King, and the other to the Party aggrieved, to be re- 
covered by Action, & c. and alſo being thereof lawfully convicted, ſhall ſuffer Impriſonment 
for one half Year without Bail or Mainpriſe. Provided that this A& ſhall not extend to 
common Recoveries 

Nor to make void any Eſtate or Conveyance by Reaſon whereof any Perſon ſhall uſe any 
Voucher in a Writ of Formedon; 

Nor to any Eſtate or Intereſt in Lands, &c. Leaſes, Rents, Commons, Profits, Goods or 
Chattels, had, made, conveyed or afſured, which Eſtate or Intereſt is or ſhall be upon good 
Conſideration, and bona fide lawfully conveyed or aſſured to any Perſon or Perſons, or Bo- 
dies Politick or Corporate, not having, at the Time of ſuch Conveyance or Aſſurance to 
them made, any Manner of Notice or Knowledge of ſuch Covin, Fraud or Colluſion as 
aforeſaid. | 

Upon which Statute an Information was brought againſt Tyne, in Paſ. 24 El. (3 Co. 80.) 
in the Star-Chamber, for making and publiſhing a fraudulent Gift of Goods. The Caſe 
was thus: Pierce was indebted to Twwyre in 4007. and was alfo indebted to C. in 200/. C. 
brought an Action of Debt againſt Pierce, and pending the Writ, Pierce being poſleſſed of 
Goods and Chattels of the Value of 300 l. in ſecret made a general Deed of Gift of all his 
Goods and Chattels real and perſonal whatſoever to Tyne, in Satisfaction of his Debt; and 
notwithſtanding that, Pzerce continued in Poſſeſſion of the ſaid Goods, and ſome of them 
he ſold z and he ſhore the Sheep, and marked them with his own Mark: And afterwards 
C. had Judgment againſt Pierce, and had a Fieri Facias directed to the Sheriff, who came to 
execute it, but divers Perſons, by Command of Tuyne, with Force reſiſted the Sheriff, claim- 
ing them to be Twyne's Goods by Force of the ſaid Gift; and openly declared by the Com- 
mandment of Twyne, that it was a good Gift, and made on a good and lawful Conſidera- 
tion; and whether this Gift on the whole Matter was fraudulent and of no Effect by the 
ſaid Statute, or not, was the Queſtion. And it was reſolved to be a fraudulent Gift within 
the ſaid Statute, for it had the Signs and Marks of Fraud : 

1. Becauſe the Gift is general, without Exception of his Apparel, or any Thing of Ne- 
ceſſity z for it is commonly ſaid, Quod doloſus verſatur in generalibus, | 

2. The Donor continued in Poſſeſſion, and uſed them as his own; and by Reaſon thereof 
he traded with others, and defrauded and deceived them. 

3. It was made in ſecret, Et dona cland' ſunt ſemper ſuſpicioſa. 

4. It was made pending the Writ. 


5. Here was a Truſt between the Parties, for the Donor poſſeſſed all, and uſed them as 
his proper Goods, and Fraud is always apparelled and clad with a Truſt, and a Truſt is the 
Cover of Fraud. 

6. The Deed ſays, That the Gift was made honeſtly, truly and bona fide; Et clauſula in- 
conſuet” ſemper inducunt ſuſpicionem. | 

And it was alſo reſolved, That notwithſtanding here was a true Debt due to Twyne, and 
good Conſideration of the Gift, it was not within the Proviſo of the ſaid Statute, whereby 
it is provided, that the Act ſhall not extend to Eſtates, Sc. Goods or Chattels made on a 
good Conſideration and bona fide; for though it is on a true and good Conſideration, yet it 
is not bona fide, for no Gift ſhall be deemed to be bona fide within the ſaid Proviſo which 
is accompanied with any. Truſt: As if a Man be indebted to five ſeveral Perſons in the 
ſeveral Sums of 20/7. and has Goods of the Value of 201. and makes a Gift of all his 
Goods to one of them in Satisfaction of his Debts; for by giving all his Goods there 
ſcems to be a ſecret Truſt and Confidence that the Donee ſhall deal favourably with the 
Donor in Reſpect of his Poverty, either to permit him, or ſome other for him, or for 
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his Benefit or Uſe, to have Poſſeſſion of them, and is contented that he ſhall pay him his 
Debt when he is able, this ſhall not be called bona fide within the ſaid Proviſo; and therefyr, 
when any Gift ſhall be made in Satisfaction of a Debt, let it be made, 1. In a publick Man. 
ner before Neighbours, and not in private, for Secrecy is a Mark of Fraud. 2. Let the 
Goods and Chattels be appraiſed by good People to the very Value, and the Gift made in 
particular in Satisfaction of the Debt. 2. Preſently after the Gift let the Donee take Po, 
ſeſſion of them, for the Continuance of the Poſſeſſion in the Donor is a Sign of a Truſt, but 
the Words of the Proviſo, on à good Confideration, and bona fide, do not extend to every Gif 
made bona fide; for there are two Manners of Gifts on a good Conſideration, viz. Conf. 
deration of Nature or Blood, and a valuable Conſideration. As to the firſt in the Caſe pu 
before, if he who is indebted to five ſeveral Perſons in 200. each, in Conſideration of natural 
Affection gives all his Goods to his Son or Couſin, in that Caſe, foraſmuch as others ſhould 
loſe their Debts, Sc. which are Things of Value, the Intent of the Act was, that the Conſi. 
deration in ſuch Caſe ſhould be valuable ; for Equity requires, that ſuch Gift which defeat; 
others, ſhould be made on as high and good Conſideration as the Things which are thereby 
defeated are; and it is to be preſumed that the Father, if he had not been indebted to others, 
would not have diſpoſſeſſed himſelf of all his Goods, and ſubject himſelf to his Cradle; and 
therefore it ſhall be intended that it was made to defeat his Creditors : And if Conſideration 
of Nature or Blood ſhould be a good Conſideration within the ſaid Proviſo, the Statute would 
ſerve for little or nothing, and no Creditor would be ſure of his Debt. 

And every Gift made bona fide, is either on a Truſt between the Parties, or without any 
Truſt, X 

Every Gift on a Truſt is out of the ſaid Proviſo; for that which is betwixt the Donor 
and Donee, called a Truſt per nomen ſpecioſum, is in Truth, as to all the Creditors, a Fraud, 
tor they are thereby defeated and defrauded of their true and due Debts. | 

And every Truſt is either expreſſed or implied; ao expreſs Truſt is, when in the Gift, or 
upon the Gift the Truſt by Word or Writing is expreſſed : A Truſt implied is, when 
a Man makes a Gift without any Conſideration, or on a Conſideration of Nature or Blood 
only. 

And when a Man being greatly indebted to fundry Perſons makes a Gift to his Son, or 
any of his Blood, without Conſideration, but only of Nature, the Law intends a Truſt be- 
tween them, viz. That the Donee would, in Conſideration of ſuch Gift being voluntarily 
and freely made to him, and alſo in Conſideration of Nature, relieve his Father or Couſin, 
and not ſee him want who had made ſuch Gift to him. 

But a valuable Conſideration is a good Conſideration within this Proviſo; and a Gift made 
bona fide, is a Gift made without any Truſt either expreſſed or implied ; by which it ap- 
pears, that a Gift made on a good Conſideration, if it be not alſo bona fide, is not within the 
Proviſo; nor a Gift made bona fide, if it be not on a good Conſideration , but it ought to be 
on a good Conſideration, and boxa fide. þ 

If a Deed of Gift of Goods and Chattels be delivered to the Donee, the Goods and Chat- 
tels are in the Donee preſently, before Notice or Agreement (i. e. though be be abſent and 
knows nothing of it, nor has any wiſe agreed to it); but the Donee may make Refuſal in 
Pais, and by that the Property and Intereſt will be deveſted, and ſuch Diſagreement need 
not to be in a Court of Record. 2 Co. 26, 27. 

Such Gift is by Act of the Party, and the Property veſts in the Donee till he diſagrees, 
A Gift may alſo be by Act of Law, as when a Woman is married, all her Goods and Chat- 
tels are given to her Huſband by the Marriage; or when one is made Executor, the Law 
gives all the Goods and Chattels of the Teſtator to the Executor; of which ſee more in tht 
following Sections. 


See after concerning Bargains and Sales of Goods and Chattels. 


8.6 CT... NM, 
Of acquiring or conveying Perſonal Eſtates by Sale. 


A Sale is the Transferring the Property of a Thing from one to another upon a valuable 
Conſideration. | 


He who ſells the Thing is called the Vendor or Bargainor; and he to whom it is ſold 
is called the Vendee or Bargainee. | 


A Sale muſt be upon a valuable Conſideration, but a Gift may be without, Noy's 
Max. 87. 9 
By 
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By Sale, any Man may convey his own Goods to another; and although he may fear Wuæo may e, 
Execution for Debts, yet he may ſell them out-right for Money, by the Common Law, at 
any Time before the Execution ſerved. Bac. L. Tracis 156. Shaw's Bac. Vel. 2. p. 261. 

But now by Stat. 29 Car. 2. c. 3. $. 16. No Writ of Fieri Facias, or other Writ of Exe— 
cution, ſhall bind the Property of the Goods againſt whom ſuch Writ of Execution is ſued 
forth, but from the Time that ſuch Writ ſhall be delivered to the Sheriff, Sc., to be cxe- 

ted. | 
"Bla if there be any Reſervation of Truſt between the Parties, that on paying the Money webs +: 8 
the Vendor ſhall have the Goods again, the Sale is not good, for ſuch a Truſt proves a god Sale cr 
Fraud to prevent the Creditors from taking the Goods in Execution. Bac. L. Tratts 136, 
157. Shaw's Bac. Vol. 2. p. 261. 

A Debtor to the King by Bond, ſold a Leaſe for Years for a valuable Confideration ; the 
Sale binds the King, becauſe it was but a Chattel, for the King's Debtor ſhall not be in a 
worſe Condition than a Felon or Traitor, who may ſell his Goods and Chattels after the 
Felony or Treaſon committed, and before Conviction, for his Maintenance. 8 Rep. 17r. 

Rep. 82. | ; 

: if : Man agrees for Wares, he muſt not carry them away before he has paid for them, un- 
leſs a Day of Payment is allowed him, | 

If the Bargain is, that you ſhall give me five Pounds for my Horſe, and you give me a 
Penny in Earneſt, which I accept, this is a perfect Sale. 

If I fay I will ſell my Horſe for five Pounds, and you ſay you will give me five Pounds, 
and preſently go to tell out the Money to pay for him, I cannot ſell my Horſe to another; 
but if you do not pay me preſently, it is no Contract. Noy's Max. 87. Heb. 41, 

If I fell my Horſe for Money, I may keep him till I am paid. 

And if a Horſe dies in my Stable after I have fold him, and before I have delivered him 
to the Buyer, I may notwithſtanding have an Action for my Money, becauſe the Property 
was in the Buyer. Ney's Max. 88. 

But by Stat. 29 Car. 2. c. 3. $17. No Contract for the Sale of any Goods, Wares and 
Merchandize, for the Price of ten Pounds or upwards ſhall be good except the Buyer 
actually receives Part of the Goods ſold, or gives ſomething in Earneſt to bind the Bargain, 
or in Part of Payment, or ſome Note or Memorandum thereof in Writing be made and 
ſigned by the Parties to be charged with the Contract, or by their Agents thereunto law- 
fully author 17 wr | | 4 

And by ſaid Statute, J. 4. No Action ſhall be brought upon any Agreement that is not 
to be performed within the Space of a Year from the making of the ſaid Agreement, unleſs 
the Agreement upon which ſuch Action ſhall be brought, or ſome Memorandum or Note 


thereof ſhall be put in Writing, and ſigned by the Party to be charged thcrewith, or ſome 
other Perſon thereunto by him lawfully authorized. | 

Obſerve from both the ſaid Sections, that if any Agreement is for Goods, Sc. under 
the Price of ten Pounds, and they are not delivered within the Year, it is void unleſs put 
in Writing, though Earneſt be given. But as to Agreements that are not to performed 
within a Year, if no Day is ſet, or the Time is uncertain, (as to pay a Sum at the Day of 
Death, Fc.) they are good notwithſtanding the Statute, for it doth not appear to the con- 
trary but that the Payment may be within the Lear. | 

The Common Law held it for a Point of great Policy, and neceſſary for the Com- How a Sale in 
monwealth, that Fairs and Markets-overt ſhould be repleniſhed, and well furniſhed with a Market- 
2 Manner of Commodities vendible in Fairs or. Markets, for the neceſſary Suſtentation overt of 
«nd Uſe of the People. And to that End the Common Law ordained (to incourage Men _— 2 
thereto) that all Sales and Cantras of any Thing vendible in Fairs and Markets-overt, ſhould Tall ba: 


&c. ſhall bar 
not only be good between the Parties, but ſhoutd bind thoſe who had Right thereto. 2 loſt. the Owner. 


713. ; | | 
Such Sale is good though the Thing vendible be ſtolen, taken in jeſt, or borrowed of 
of the right Owner, or it be carried to the Market by a Felon or Treſpaſſer. Bac. L. Tra#s 
157. Shaw's Bac. 261. But as to Goods ſtolen in Wales and ſold in a Fair or Market there, 
vide Stat. 34 & 35 H. 8. c. 26. poſt. 
But the foregoing Rule admits of many Exceptions and Obſervations. Who are ex- 
1. It ſhall not bind the King for any of his Goods ſold in Market - overt by any Perſon; cpted or not. 
but the Sale by a Stranger in Market-overt binds Infants; Feme Coverts who have Right 
either in their own Right, or as Executors or Adminiſtrators z alſo Ideots, Non compos men- 
115, Men beyond Sea, and in Priſon, who have Right. 2 Inf. 713. 
„2. The Sale is not good though the Fair or Market be overt, unleſs the Sale be made in a 
Place that is overt and open, and not in a Back-room, Warehouſe, Sc. 2 Inft. 713. As * 
1 2 
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Sale of Plate be in a Shop of a Goldſmith, either behind a Hanging, or behind a Cup. 
board upon which his Plate ſtands, ſo that one who ſtands or paſſes by the Shop cannot j; 
it, it will not change the Property. Nor if the Sale be not in the Shop, but in the Ware. 
houſe or other Place of the Houſe, for that is not in Mark«t-overty and no one would ſearch 
there for his Goods. 5 Co. 83. 6. | 

3. Although it be in an open Place, yet overt in this Caſe implies apt and ſufficient, 
2 Inſt. 713. i. e. it muſt be a Sale in a Market or Fair where Things of that Nature aj: 
uſually bought or ſold in, otherwiſe the Sale will not alter the Property. 

As for Example, If a Man ſteals a Horſe and ſells him in Smithfeld, the true Owner i; 
barred by this Sale; but if he ſells the Horſe in Cheapſide, Newgate or Weſtminſter Market, 
the true Owner is not barred by this Sale, becauſe theſe Markets are uſually for Fleſh, Fit, 
Sc. and not for Horſes. Bac. L. Tracts 157. 

Or if Plate be ſtolen and fold openly in a Scrivener's Shop on the Market-Day, this Sale 
does not change the Property, but the Party may have Reſtitution; for a Scrivener's Sho 
is not a Market-overt for Plate, becauſe no Perſon would ſearch there for ſuch a Thing, & 
fic de fimilibus, &c. But if the Sale had been openly. in a Goldſmith's Shop in London, 
(where every Day except Sunday is a Market-Day) ſo that any Perſon who ſtood or paſſed 
by the Shop might ſee it, in that Caſe it would change the Property. 5 Co. 83. b. 

4. It muſt be a Sale, and not a free Gift without any valuable Conſideration: For Fairs 
and Markets were not inſtituted for Gifts, but for Sales. 2 Inft. 713. | 

5. If the Buyer knows whoſe Goods they were, and that the Seller thereof has at moſt 
but a wrongful Poſſeſſion, this ſhall not bind him who has Right. 2 Inf. 713. 

6. If they be ſold by Covin between two on Purpoſe to bar him that has Right, ſuch 
Sale does not bar him. 2 [nft. 713. 

7. If a Sale be made of Goods by a Stranger in a Market-overt, whereby the Right of 
A. is bond, yet if the Scller acquires the Goods again, A. may take them again, becauſe he 
was the Wrong: doer, and he ſhall not take Advantage of his own Wrong. 2 Inft. 513. 

8. There muſt be a Sale and Contract; and therefore a Sale to a Man of his own Goods 
in Market-overt binds not; and likewiſe a Sale in Market-overt by an Infant of ſuch Ten- 
derneſs of Age as it may appear to the Buyer that he is within Age, or by a Feme Covert, 
if the Buyer knows her to be a Feme Covert, (unleſs for ſuch Things as ſhe uſually trades 
for, or by the Conſent of her Huſband) does not bind. Et fic de ſimilibus. 2 Inft. 71. 

9. The Contract mult be originally and wholly made in the Market-overt, and not to 
have the Inception out of the Market, and the Conſummation in the Market. 2 Inft. 713, 714. 

10. By the Common Law, a Sale in Market-overt altered the Property though no Toll 
was paid either in Reſpect of the Freedom of the Fair or Market, wherein no Toll at all 
was to be paid, or for that many were diſcharged of Payment of Toll; as the King, and 
ſome of his Subjects by Charter, and ſome by Tenure, as Ancient Demeſne, Sc. where 
Toll of others was to be taken. 2 Inf. 74. But vide the Statutes 2 & 3 Ph. & M. c. 7. 
& 31 El. c. 12. poſs. N 

11. The Sale muſt not be in the Night, but between the Riſing and Setting of the Sun; 
for he who has a Fair or Market either by Grant or Preſcription, has Power to hold it 
per unum diem, ſeu duos, vel tres dies, Sc. where (dies) is taken for dies ſolaris; for if it 
ſhould be taken dies naturalis, then might the Sale be made at Midnight. And yet a Sale 
made in the Night is good between the Parties, but not to bind a Stranger that has Right. 
2 Inſt. 714. | | $32 304+ | 

= 11 a Perſon Who is robbed of Goods purſues his Appeal freſhly, and convicts the 
Felon, though the King's Officer who ſeiſed them lawfully, or any other Perſon ſells them 

in Market-overt, the King ſhall make Reſtitution of his Goods.notwithſtanding the Sale in 
Market-overt ; becauſe by the freſh and diligent Suit and Purſuit of Record, the Goods 
were ſo protected, and by the King's Seiſure, that the Property of the ſame being tanguam 
in Cuſtedia Legis, cannot be altered by Sale in Market-overt. 2 Inſt. 514. Vide Stat. 21 

H. 8. c. 11. as to Reſtitution, and 3 Inſt. Tit. Reſtitution. | 
The Days and In London every Day except Sunday is a Market-Day, and every Shop is a Market-overt 

Places of for ſuch Things only which by the Trade of the Owner are put there to Sale. 
Markets- But by ſeveral Statutes Properties in Horſes, Goods, &c. are particularly preſerved in 

overt”. the Owner, notwithſtanding a Sale in a Market-overt. | 
Statutes rela- By Stat. 34 & 35 H. 8. c. 26. If any Goods or Chattels be ſtolen by any Perſon or Perſons, 
ting to Sales and fold in any Fair or Market in Wales, no ſuch Sale ſhall change the Property thereof 
oy 8 from the Owner of the ſame, but that he may ſeiſe, take and have the fame again upon 

Proof thereof made. | 
And by the Statute of 2 & 3 Ph. & M. c.7. after reciting, That ſtolen Horſes, Mares 
and Geldings, by Thieves and Confederates were for the moſt part ſold, exchanged, given 
* of 
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© or put away in Houſes, Stables, Backſides, and other ſecret and privy P 

« ind Fark, * (hereby the common People were deceived ;, but in Low! hs 2 N 

Property, as before mentioned in the third Exception and Obſervation) * and the Toll alto pri- 

« yily paid for the lame, whereby the true Owners thereof were not able to try the Falſhood 

and Covin betwixt the Buyer and Seller of ſuch Horſe, Mare or Gelding, was by the 

Common Law of this Realm without Remedy; 5 

It is enacted, * That the Owner, Governor, Ruler, Farmer, Steward, Baili f 

Keeper of every Fair and Market-overt within this Realm, and At ths” RT _ 8 
minions, ſhall before the Feaſt of Eaſter next, and ſo yearly, appoint and limit out a cer- Market. 

tain and ſpecial open Flace within the Town, Place, Field or Circuit where Horſes, Mares 

Geldings and Colts have been, and ſhall be uſed to be fold in any Fair or Market-overt, 

in which ſaid certain and open Place as is aforeſaid, there ſhall be by the ſaid Ruler or ol 

Keeper of the {aid Fair or Market, put in and appointed one ſufficient Perſon or more to ke proach of 
take Toll, and keep the ſame Place from Ten of the Clock before Noon until Sun-ſet of the Fair or 
every Day of the aforeſaid Fair or Market; upon Pain to loſe and fortcit for every Default — 
forty Shillings.“ | : 

And that every Toll-gatherer, his Deputy or Deputies, ſhall, during ci 

the ſaid Fairs and Markets, take their . oe lawful Tolls for very 8 e 
Gelding or Colt, at the ſaid open Place to be appointed as is aforeſaid, and detwint the 

Hours of Ten of the Clock in the Morning and Sun-ſet of the fame Day if it be tendered 

and not at any other Lime or Place, and ſhall have preſently beſore him or them at the Toll taker t 
taking of the ſame Toll the Parties to the Bargain, Exchange, Gift, Contract or putting eee 
away of every ſuch Horſe, Mare, Gelding or Colt, and alſo the ſame Horſe N bim the Far- 
Gelding or Colt fo fold, exchanged or put away; and ſhall then write, or cauſe to be 2280 
written in a Book to be kept for that Purpoſe, the Names, Surnames and Dwelling- places and the Horſe, 
of all the ſaid Parties, a:.d the Colour, with one ſpecial Mark at leaſt of every ſuch Mare a 
Gelding or Colt; on Pain to forfeit at and for every Default contrary to the Tenor hereof ind 9 
forty Shillings.“ * 
And the ſaid Toll-gatherer, or Keeper of the ſaid Book, ſhall within one Day next after 

every ſuch Fair or Market, bring and deliver his ſaid Book to the Owner, Governor, 20d deliver 
Ruler, Steward, Bailiff or Chict Keeper of the ſaid Fair or Market, who hall then cauſe wen 
a Note to be made of the true Number of all Horſes, Mares, Geldings and Colts fold at 2 ＋ 2 
the ſaid Market or Fair, and ſhall there ſubſcribe his Name, or ſet his Mark thereunts; Market. 
upon Pain to him that ſhall make Default therein, to loſe and forfeit for every Default 

forty Shillings, and alſo to anſwer the Party grieved by Reaſon of the ſame his Negligence 

in every Behalf. ? 

* And that the Sale, Gift, Exchange or putting away in any Fair or Market-ov y Six poi 
Horſe, Mare, Gelding or Colt, that is 55 wal be *hieviſhly {tolen, or orator pas 3 
away from any Perſon or Perſons, ſhall not alter, take away nor exchange the Property Pe of the 
of any Perſon or Perſons to or from any ſuch Horſe, Mare, Gelding or Colr, unleſs the _—— 
lame Horſe, Mare, Gelding or Colt ſhall be in the Time of the faid Fair or Market on 
wherein the ſame ſhall be ſo fold, given, exchanged or put away, openly (1) ridden, 1. Ridin 
led, walked, driven or kept ſtanding by the Space of one Hour together at the leaſt be- publickly. 
twixt Ten of the Clock in the Morning and the Sun-fetting, in the open Place of the Fair 

or Market wherein Horſes are commonly uſed to be ſold.” (This is in * Afirmance of the * 2 Inſt. 51 
Common Lato). And (2) not within any Houſe, Yard, Backſide, or other privy or ſecret 2. N WY 
| Place; and (3) unleſs all the Parties to the Bargain, Contract, Gift or Exchange, preſent ar Pn: 
* in the ſaid Fair or Market, ſhall allo come together and bring the Horſe, Mare, Gelding 3. Parties to- 
* or Colt ſo ſold, exchanged, given or put away, to the open Place appointed for the Toll- gether. 

* taker, or for the Book-keeper where no Toll is due,“ (which is + added, for Toll is not due + 2 Inſt. 516 
nor payable by all Perſons in Fairs and Markets, to the End that the Book-keeper may be equi- 9 5 
valent in thoſe Caſes to the Toll Receivers) and (4) there enter, or cauſe to be entered, their 4. Entry of 
Names and Dwelling-places in Manner as is aforeſaid, (g) with the Colour or Colours, their Names. 
and one ſpecial Mark at the leaſt of every the ſame Horſes, Mares, Geldings or Colts in 5. And Co- 
the Toll-taker's Book, or in the Keeper's Book for that Purpoſe, whereunto Toll is due lour and 

as is aforeſaid, and (6) alſo pay him their Toll, if they ought to pay any; and if not n. 
chen the Buyer to give one Penny for the Entry of their Names, and executing the other © Ty Toll, 
Circumſtances afore rehearſed, to him that ſhall write the ſame in the ſaid Book. 29 

* And if any Horſe, Mare, Gelding or Colt, that is or ſhall be thieviſhly ſtolen or taken The Horſe to 
away, ſhall be ſold, given, exchanged or put away in any Fair or Market, and not uſed be uſes, &c. 
in all Points according to the Tenor and Intent of this Statute, that then the Owner of Poi Ap rey 
every ſuch Horſe, Mare, Gelding or Colt, ſhall and may by Force of this Statute ſeiſe Sale is —— 
or take again the ſaid Horſe, Mare, Gelding or Colt, or have any Action of Detinue or and the Owr- 


1 i - er to have the 
| Rep levin Horſe, &c, 
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Replevin for the ſame; any Sale, Gift, Exchange or putting away of any ſuch Hort, 
Mare, Gelding or Colt, other than according to this Statute, in any wiſe notwithſtanding, 
* The one Half of all which Forfeiturts to be to the King and Queen's Majeſty, her Heir, 
and Succeſſors, and the other to him or them that will ſue for the ſame before the Juſtice, 
of Peace, or in any of the King and Queen's Majeſty's ordinary Courts of Record, by 
Bill, Plaint, Action of Debt or Information, in which Suits no Protection, Eſſoin q 
Wager of Law ſhall be allowed.“ | 

* And that the Juſtices of Peace of every Place and County, as well within Liberties as with. 
out, ſhall have Authority in their Seſſions within the Limits of their Authority and Com. 
miſſion to inquire, hear and determine all Offences againſt this Statute, as they may do 
any other Matter triable before them, ? 

Provided, that in every ſuch Fair and Market where any Toll is, nor ſhall be due, ng 
leviable by Reaſon of the Freedom, Liberty or Privilege of the ſaid Fair or Market, the 
Keeper or Keepers of the Book touching the Execution of this preſent Act, ſhall take not 
exact but one Penny upon and for every Contract, for his Labour in Writing the Entry 
concerning the Premiſſes, in Manner and Form as is before declared.“ 

But neither the Rules of the Common Law nor the above Statute had ſo good Effect xx 


was expected; therefore, 
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And 5. Value. 


Voucher. 


No Entry to 

be made, but 

upon the Diſ- 

junct've in the 
frſt Clauſe. 


By an additional Statute of 31 El. c. 12. after reciting, That through the Counties of this 
Realm Horſe-ſtealing was grown fo common, as neither in Paſture or Cloſes, nor hardly 
in Stables, the ſame were in Safety from Stealing, which enſued by the ready Buying of 
the ſame by Horſe-Courſers and others in ſome open Fairs or Markets far diſtant from 
the Owner, and with ſuch Speed as the Owner could not by Purſuit poſſibly help the 
ſame, Sc. it is enacted, That no Perſon ſhall in any Fair or Market ſell, (a) give, ex- 
change or put away any Horſe, Mare, Gelding, Colt or Filly, unleſs (1) the Toll-taker 
there, (or where no Toll is paid) the Book-keeper, Bailiff or Chief Officer of the ſame 


Fair or Market, ſhall and will take upon him perfect Knowledge of the Perſon that ſo ſhall 


ſel], or offer to ſell, give or exchange any Horſe, Mare, Gelding, Colt or Filly, and of 
his true Chriſtian Name, Surname and Place of Dwelling and Reſidence, and (2) ſhall 
enter all the ſame his Knowledge into a Book there kept for Sale of Horſes, (3) or elſe 
that he ſo ſelling or offering to ſell, give or exchange, or put away any Horſe, Mare, 
Gelding, Colt or Filly, ſhall bring unto the Toll-taker, or other Officer aforeſaid of the 
ſame Fair or Market, one ſufficient or credible Perſon that can, ſhall or will teſtify and 
declare unto and before ſuch Toll-taker, Book-keeper or other Officer, that he knows the 
Party that ſo ſells, gives, exchanges or puts away ſuch Horſe, Mare, Gelding, Colt or 
Filly, and his true Name, Surname, Myſtery and Dwelling-place, and (4) there enter or 
cauſe to be entered in the Book of the ſaid Toll-taker, or Officer, as well the true Chriſtian 
and Surname, Myſtery, and Place of Dwelling and Reſidence of him that ſo ſelleth, giveth, 
exchangeth or putteth away ſuch Horſe, Mare, Gelding, Colt or Filly, as of him that ſo 
ſhall teſtify or avouch his Knowledge of the ſame Perſon; and (5) ſhall alſo cauſe to be 
entered the very true Price or Value that he ſhall have for the, ſame Horſe, Mare, 
Gelding, Colt or Filly fo ſold.“ 

* And that no Perſon ſhall take upon him to vouch, teſtify or declare, that he knoweth 
the Party that ſo ſhall offer to ſel], give, exchange or put away ſuch Horſe, Mare, Gelding, 
Colt or Filly, unleſs he do indeed truly know the ſame Party, and ſhall truly declare to 
the Toll-raker, or other Officer aforeſaid, as well the Chriſtian Name, Surname, Myſtery 
and Hiace of Lwelling and z-ftancy of himſelf, as of him of and for whom he maketh 
ſuch Teſtimony and Avouchment.? 

Aud that no Toll-gatherer, or other Perſon keeping any Book of Entry of Sales of 
Horſes in Fairs or Markets, ſhall take or receive any Toll, or make Entry of any Sale, 
Gift, Exchange, or putting away of any Horſe, Mare, Gelding, Colt or Filly, unleſs he 
knows the Party that ſo fells, gives, exchanges or puts away any ſuch Horſe, Mare, 
Gelding, Colt or Filly, and his true Chriſtian Name, Surname, Myſtery and Place of his 
Dwelling or Reſiancy, or the Party that ſhall and will teſtify and avouch his Knowledge 
of the tame Perſon ſo ſelling, giving, exchanging or putting away ſuch Horſe, Mare, 
Gelding, Colt or Filly, and his true Chriſtian Name, Surname, Myſtery and Place of 
Dwelling or Reſiancy, and ſhall make a perfect Entry into the ſaid Book of ſuch his 


een 


(4) A Gift, without valuable Conſideration in Market-overt, alters no Property, This Statute reſtrains the ver) 


Sale, and makes it void, if not purſued; and this Part is in the Disjunctive, unleſs either the Toll taker or Book keepet 
ſhall and will take upon him perfect Knowledge, &c. or elſe that he ſo ſelling, or offering to ſell, &c. ſhall bring, &&. 
one ſufficient and credible Perſon, &c. that ſhall avouch, &c. who vulgarly is called a Voucher: And this Part of the 
Act extends to all Sales pf Horſes iv Market-overt, whether the Horſe, &c. be ſtolen or not ſtolen. 2 Inſt. 717- 
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Knowledge of the Perſon, and of the Name, Surname, Myſtery and Place of the Dwelling 

or Reſiancy of the ſame Perſon, and alſo the true Price or Value that ſhall be bona fide 

taken or had for any ſuch Horſe, Mare, Gelding, Colt or Filly ſo ſold, given; exchanged 

or put away, ſo far as he can underftand the ſame, and then give to the Party ſo 

buying or taking by Gift, Exchange or otherwiſe, ſuch Horſe, Mare, Gelding, Colt 

or Filly, requiring and paying two Pence for the ſame, a true and perfect Note in Note to be 
Writing of all the full Contents of the ſame, ſubſcribed with his Hand; on Pain that every given to tht 
Perſon that ſo ſhall ſell; give, exchange or put away any Horſe, Mare, Gelding, Colt or Bayer. 
Filly, without being known to the Toll-raker or other Officer aforeſaid, or without bringing 

ſuch a Voucher or Witneſs, cauſing the ſame to be entred as aforeſaid; and every Perſon 

making any untrue Teſtimony or Avouchment in the Behalf aforeſaid, and every Toll- 

taker, Book-keeper, or other Officer of Fair or Market aforeſaid, offending in the Pre- 

miſſes contrary to the true Meaning aforeſaid, ſhall forfeit for every ſuch Default the Sum 

of five Pounds; but alio that every Sale, Gift, Exchange, or other putting away of any Forfeitute: 
Horſe, Mare, Gelding, Colt or Filly, in Fair or Market, not uſed in all Points according 

to the true Meaning aforeſaid, ſhall be void: The one half of all which Forfeitures to be 

to the Queen's Majeſty, her Heirs and Succeſſors, and the other half to him or them that 

will ſue for the ſame before the Juſtices of Peace, or in any of her Majeſty's ordinary Where rece- 
Courts of Record, by Bill, Plaint, Action of Debt or Information, in which no Eſſoin verable. 

or Protection ſhall be allowed.“ 

And that the Juſtices of Peace of every Place and County, as well within Liberties as Offences 
without, ſhall have Authority in their Seſſions, within the Limits of their Authority and where cognis 
Commiſſion, to inquire, hear and determine all Offences againſt this Statute, as they may * 

do any other Matter triable before them.“ | | 

And that if any Horſe, Mare, Gelding, Colt or Filly ſhall be ſtolen, and after ſhall 6- Claiming 
be ſold in open Fair or Market, and the ſame Sale ſhall be uſed in all Points and Cir- in i Months; 
cumſtances as aforeſaid, that yet nevertheleſs the Sale of any ſuch Horſe, Mare, Gelding, 
Colc or Filly, within fix Months next after the Felony done, ſhall not take away the Pro- 
perty of the Owner from whom the fame was ſtolen, ſo as Claim be made within fix 
Months by the Party from whom the ſame was ſtolen, or by his Executors or Admi— 
niſtrators, or by any other by any of their Appointment, at or in the Town or Pariſh 
where the ſame Horſe, Mare, Gelding, Colt or Filly ſhall be found, before the Mayor or 
other Head-Officer of the ſame Town or Pariſh, if the ſame Horſe, Mare, Gelding, Colt 
or Filly ſhall happen to be found in any Town Corporate or Market-Town, or elſe before 
any Juſtice of Peace of that County near to the Place where ſuch Horſe, Mare, Gelding, 
Colt or Filly ſhall be found, if it be out of Town Corporate or Market-Town, and ſo as 
Proof be made within forty Days then next enſuing, by two ſufficient Witneſſes, to be 
produced and depoſed before ſuch Head-Officer or Juſtice, (* who by Virtue of this Act 
ſhall have Authority to miniſter an Oath in that Behalf ) that the Property of the ſame 
Horſe, Mare, Gelding, Colt or Filly ſo claimed, was in the Varty by or for whom 
ſuch Claim is made, and was ſtolen from him within ſix Months next before ſuch Claim of 
any ſuch Horſe, Gelding, Mare, Colt or Filly ; but that the Party from whom the ſaid 
Horſe, Mare, Gelding, Colt or Filly was ſtolen, his Executors or Adminiſtrators, ſhall 
and may at all Times after, notwithſtanding any ſuch Sale or Sales in any Fair or open 
Market thereof made, have Property and Power to have, take again and enjoy the ſaid 
Horſe, Mare, Gelding, Colt or Filly, upon Payment, or Readineſs or Offer to pay to 
the Party that ſhall have the Poſſeſſion and Intereſt of the ſame Horſe, Mare, Gelding, 
Colt or Filly, if he will receive and accept it, ſo much Money as the fame Party 
ſhall depoſe and ſwear before ſuch Head-Officer or Juſtice of the Peace, (who by Virtue 
of this Act ſhall have Authority to miniſter and give an + Oath in that Behalf ) that he 
paid for the ſame bona fide, without Fraud or Colluſion; any Law, Sc. to the contrary 
notwithſtanding. ? | | | 

And that not only all Acceſſaries before ſuch Felony done, but alſo all Acceſſaries after 
ſuch Felony, ſhall be deprived and put from all Benefit of their Clergy as the Principal 
by Statute heretofore made is or ought to be.. 

By the twelve Points of the Common Law, and the twelve additional Points by ſaid two 


laſt mentioned Statutes, the Property of a Horſe is ſo preſerved, that if the Owner under- 
ſtands and purſues them, it is almoſt impoſſible, that the Property of the Horſe, &c. either 
ſtolen or not ſtolen, ſhould be altered by any Sale in a Market-overt by him that is Male 


fidei poſſeſſor. 2 Inſt. 719. 


None can examine Witneſſes in a new Manner without Act of Parliament. 2 Inſt. 719. 


No Man can give an Oath in a new Caſe without Act of Parliament. 2 Inſt. 719. | Fes 
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And by the Statute againſt Brokers, 1 Fac. 1. c. 2 1. F. 4. it is recited, © That foraſmyc 
as there were not any Garments, Apparel, Houſhold-Stuff, or other Goods of any Kind 
whatſoever the ſame be of, either being ſtolen or robbed from any, or badly or unlawfully 
purloined or come by, but upſtart Brokers, under Colour and Pretence they be Freemen (5 
the City of London, or inhabiting in Weſtminſter, where they pretend to have the like 
Overt-Market as the City of London, and thereby preſuming to be lawful for them to uf 
and ſet up the ſame idle and needleſs Trades, being the very Means to uphold, maintain 
and imbolden all Kind of lewd and bad Perſons to rob and ſteal, and unlawfully to ge 
and come by true Mens Goods, knowing and finding that no ſooner the ſame Goods can 
be ſtolen or unlawfully come by, but that they ſhall and may preſently utter, vend, {| 
and pawn the ſame to ſuch Kind of new upſtart Brokers for ready Money ; for Remedy 
whereof, and for the avoiding of the ſaid Miſchiefs and Inconveniencies, and for repreſſing 
and aboliſhing of the ſaid idle and needleſs Trades and upſtart Brokers, and the avoiding 
of Thefts, Robberies and Felonies, and bad People, and for the repreſſing of ſuch King 
of Nouriſhers and Aiders of Thieves and bad People, and for the Defence of honeſt and 
true Mens Properties and Intereſts in their Goods,“ it is enacted, * That no Sale, Exchange, 
Pawn or Mortgage of any Jewel, Plate, Apparel, Houſhold-Stuff, or other Goods cf 
what Kind, Nature or Quality ſoever the ſame ſhall be of, and that ſhall be wrongfully 
or unjuſtly purloined, taken, robbed or ſtolen from any Perſon or Perſons, or Bodies Po- 
litick, and which at any Time hereafter {hall be ſold, uttered, delivered, exchanged, payn- 
ed or done away within the City of London or Liberty thereof, or within the City of ei. 
minſter in the County of Middleſex, or within Southwark in the County of Surry, or within 
two Miles of the ſaid City of London, to any Broker or Brokers, or Pawntakers, by any 
Way or Means whatſoever directly or indirectly, ſhall work or make any Change or Al. 
teration of the Property or Intereſt of and from any Perſon and Perſons, or Body Pol: 
tick, from whom the ſame Jewels, Plate, Apparel, HouſhoJd-Stuff or Goods, were ct 
ſhall be wrongfully purloined, taken, robbed or ſtolen; any Law, Uſage or Cuſtom to 
the contrary notwithſtanding.” 

* And for the better maintaining of true and honeſt Dealing, and for the eſchewing and 
avoiding of Falſhood, Fraud and Deceit in ſuch Kind of Brokers and Pawntakers, it is 
further enacted, That if any Perſon or Perſons, or Bodies Politick, from whom any 
Jewels, Plate, Apparel, Houſhold-Stuff, or any Kind of Goods whatſoever, ſhall be 
wrongfully purloined, taken, ſtolen or robbed, ſhall require and demand of any ſuch Bro- 
ker or Pawntaker, to declare whether any ſuch Goods be come to his or their Poſſeſſions, 
and to declare, ſhew and manifeſt the ſame, and how and by what Means he had them, or 
came by the ſame, and how, when and to whom he hath delivered, conveyed, or beſtowed 
and imployed the ſame; and that ſuch Broker, upon any ſuch Requeſt and Demand to, 
be made, ſhall deny and refuſe to diſcloſe, tell or manifeſt the ſame truly and juſtly, ſhall 
forteit unto the true Owner or Owners of ſuch Jewels, Plate, Apparel, Houſhold and 
other Goods, from whom the ſame were wrongfully purloined, taken, ſtolen or robbed, 
double the Value thereof that ſhall be denied and refuſed to be diſcloſed, told and mani- 
feſted as aforeſaid ; the ſame double Value thereof to be recovered by the true Owner or 
Owners of ſuch Goods from whom the ſame were wrongfully purloined, taken, robbed 
or ſtolen, to be recovered by Action, Cc.“ | 

By 30G. 2. c. 24. If any Perſon ſhall knowingly, &c. pawn, or exchange, or unlawfully dil- 
poſe of the Goods of any other Perſon, not being employed, Sc. by the Owner ſo to do, and 
ſhall be convicted thereof by the Oath of one Witneſs, or Confeſſion before one Juſtice, he 
ſhall forfcit 20s, and if not forthwith paid, the ſaid Juſtice ſhall commit him to the Houſe 
of Correction, or ſome other publick Priſon of the Place where he ſhall reſide, or be con- 
victed, there to be kept to hard Labour for fourteen Days, unleſs the Forfeiture ſhall be 
ſoorer paid; and if within three Days, before the Expiration of the ſaid fourteen Days, 
the id Forfeiture ſhall not be paid, the ſaid Juſtice, upon Application of the Proſecutor, 
ſhall order him to be publickly whipped in ſuch Houſe of Correction, or ſome open pub- 
lick Place of the City, Sc. wherein the Offence ſhall have been committed, as to ſuch 
Juſtice ſhall ſeem proper. | + 

The ſaid Forfeitures, when recovered, to be applied towards making Satisfaction to the 
Party injured, and defraying the Coſts of the Proſecution, as ſhall be adjudged reaſonable 
by ſuch Juſtice 3 but if the Party injured ſhall decline to accept of ſuch Satisfaction and 
Coſts, or if there be any Overplus of the ſame, then ſuch Forfeitures or Overplus ſhall 
be paid to the Overſeers for the Uſe of the Poor of the Pariſh, &c. where the Offence 
was committed, Seck. 3. 

* Every Perſon who ſhall take any Goods by way of Pawn, Sc. ſhall forthwith enter in 


a regular Manner, in a Book to be kept for that Purpoſe, a Deſcription of ſuch _ 
an 
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« and the Sum advanced thereon, the Day and Year, and the Name and Place of Abode of 
« the Perſon by whom they were pawned, and alſo the Name and Place of Abode of the 
Owner according to the Information of the Perſon ſo pawning the ſame ; and ſhall at the 
« ſame time give a Duplicate or Copy to the Perſon ſo pawning the ſame, if required, on 
paying to him an Halfpenny, if the Goods are pawned for leſs than 203. and a Penny if 
0 pawned for 205. and not more than five Pounds, and two Pence if for any larger Sum; 
« and in Default of making ſuch Entry, and giving ſuch Duplicate or Copy, if required, 
© he ſhall forfeit five Pounds, by Diſtreſs, by Warrant of one Jullice, to be applied to the 
© Uſe of the Poor as aforeſaid. Sec. 4. | 

« If it ſhall be proved to the Satisfaction of ſuch Juſtice upon Oath, that any of the 
Goods ſo pawned have been rendered of Jeſs Value than they were at the Time of pawn- 
ing thereof, through the Default, Sc. of the Perſon to whom they were pawned, his 
« Executors, Adminiſtrators, Aſſigns, Agents, or Servants; the ſaid Juſtice ſhall award a 
« reaſonable Satisfaction to the Owner in reſpect of ſuch Damage, and the Sum ſo awarded 
« ſhall be deducted out of the Principal and Intereſt, and Allowance for Warehouſe Room, 
« which ſhall appear to be due to the Perſon to whom they were pawned, his Executors, Sc. 
« and it ſhall be ſufficient for the Pawner, his Executors, &c. to pay or tender the Money 
« upon the Balance, after deducting out of the Principal and Intereſt, and Money paid for 
« Warchouſe Room as aforeſaid, ſuch reaſonable Satisfaction in reſpe& of ſuch Damage as 
« ſuch Juſtice ſhall order; and upon ſo doing the Juſtice ſhall proceed as if he had tendered 
© the Whole. Se. 5. 

© If any Perſon ſhall knowingly buy, or take in, as a Pledge, any Linen or Apparel, in- 
© truſted to any other Perſon to waſh, ſcour, iron, mend, or make up, and ſhall be con- 
victed thereof, on the Oath of one Witneſs, or Confeſſion, before one Juſtice, he ſhall for- 
« feit double the Sum lent on the ſame, to the Poor, to be recovered as other Fot feitures 

by this Act, and ſhall be obliged to reſtore the ſaid Goods to the Owner in Preſence of 

= © the Juſtice. Se. 6. 

If any Perſon who ſhall offer by way of Pawn, c. any Goods, ſhall not be able, or 
© ſhall refuſe to give a ſatisfactory Account of himſelf, or of the Means by which he be- 
came poſſeſſed thereof; or if there ſhall be any other Reaſon to ſuſpe& that ſuch Goods 
are ſtolen, or otherwiſe illegally and clandeſtinely obtained; it ſhall be lawful for any Per- 
© ſon, his Servants or Agents, to whom the ſame ſhall be offered, to detain ſuch Perſon, 
and the ſaid Goods, and to deliver him as ſoon as conveniently may be into the Cuſtody 
of the Conſtable, c. who ſhall immediately convey ſuch Perſon, and the ſaid Goods, be- 
fore a Juſtice ; and if ſuch Juſtice ſhall upon Examination and 22 have Cauſe to ſuſpect 
© that the ſaid Goods were ſtolen, &c. he may commit him to ſafe Cuſtody, for any Time 
© not exceeding ſix Days, in order to be further examined; and if upon either of the ſaid 
Examinations it ſhall appear to the Satisfaction of ſuch Juſtice, that ſaid Goods were ſtolen, 
Sc. he ſhall commit the Offender to the common Gaol, or Houſe of Correction, there to 
be dealt with according to Law. Provided that if ſuch Goods ſo detained as aforeſaid, 
* ſhall afterwards appear to be the Property of the Perſon who offered the ſame to be pawn- 
ed, Sc. or that he was authorized by the Owner thereof to pawn, Sc. the ſame; the 
* Perſon who detained the Party offering the ſaid Goods ſhall be indemnified for having fo 
done. Sef. 7, 8. 

* If the 4 of any Goods unlawfully pawned, Sc. ſhall make out either on his Oath, 
© or by the Oath of one Witneſs before one Juſtice of Peace, that fuch Owner hath or hath 
* had his Goods unlawfully obtained or taken from him, and that there is juſt Cauſe to 
* ſuſpect that any Perſon within the Juriſdiction of ſuch Juſtice, hath knowingly, &c. taken 
to pawn any Goods of ſuch Owner, and without his Privity, Sc. and make appear to 
* the Satisfaction of ſuch Juſtice, probable Grounds for ſuch the Owner's Suſpicion ; ſuch 
* Juſtice may iſſue his Warrant for ſearching in the Day-time, the Houſe, Warchouſe, or 
other Place, of any ſuch Perſon ſo charged as aforeſaid; and if the Occupier of ſuch 
* Houſe, Sc. ſhall, on Requeſt made to him to open the ſame by any Peace Officer autho- 
* rized to ſearch for there by Warrant of ſuch Juſtice, refuſe to _ and permit the ſame 
* to be ſearched, it ſhall be lawful for ſuch Peace Officer to break open any ſuch Houſe, 
Sc. in the Day-time, and to ſearch as he ſhall think fit therein for the Goods ſuſpected to 
be there, doing no wilful Damage; and if any Perſon ſhall hinder any ſuch Search, and 
* ſhall be thereof convicted before one Juſtice by one Witneſs, he ſhall forfeit five Pounds; 


* and if the ſame be not immediately paid down or within the Space of 24 Hours, the 


* Juſtice ſhall commit him to the Houſe of Correction, or ſome other publick Priſon, there 
* to be kept to hard Labour for any Time not exceeding one Month, nor leſs than five Days, 
* Unleſs in the mean Time the Forfeiture ſhall be paid, and ſuch Forfeiture when recovered, 


| ſhall go to the Poor; and if upon fuch Search any of the Goods ſhall be found, and the 
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5 © Propert y of the Owner ſhall be made out to the Satisfaction of ſuch Juſtice by one Wit. 


neſs or Confeſſion, ſuch Juſtice ſhall thereupon cauſe the ſame to be forthwith reſtored to 
the Owner. Sec. g. 

* If any Goods ſhall be pawned, for ſecuring any Money lent thereon, not exceeding in 
the Whole the principal Sum of ten Pounds, and the Intereſt thereof; and if within two 
Years after the pawning thereof (Proof having been made by one Witneſs, or by progy- 
cing a Duplicate of the Entry directed to be given by this Act as aforeſaid, before any 
ſuch Juſtice, of the pawning of ſuch Goods within the ſaid Space of two Years) any ſuch 
Pawner, who was the real Owner of ſuch Goods at the Time of the pawning thereof, his 
Executors, Sc. ſhall tender to the Perſon who lent on Security of the ſaid Goods, his Exe. 
cutors, Sc. the Principal Monty borrowed thereon, and all Intereſt due for the ſame, to- 
gether with ſuch Charges due for the Warehouſe of the Goods pawned, as ſhall be agreed 
on at the Time of pawning the ſame; and if the Perſon who took the Goods in Pawn, 
his Execurors, Sc. ſhall thereupon refuſe to deliver back the Goods ſo pawned for any 
Sum not exceeding the principal Sum of ten Pounds to the Perſon who borrowed the Mo- 
ney thereon, his Executors, &c, then on Oath thereof made by the Pawner, his Executors, 
Sc or ſome other credible Ferſop, any Juſtice of the Place where the Perſon who took 
ſuch Pawn, his Executors, Ec. thall dwell, on the Application of the Borrower, his Exe. 
cutors, Sc. ſhall caule ſuch Perſon to come before him, and examine on Oath the Parties 
themſclves, and ſuch other credible Perſons as ſhall appear before him, touching the Pre- 
miſſes: And if Tender of the Principal and Intereſt, and Charges for Warehouſe Room 
as aforeſaid, ſhall be proved by Oath to have been made as aforeſaid, within the ſaid Space of 
two Years; then on Payment by the Borrower, his Executors, Sc. of ſuch Principal and 


Intereſt, together with Charges for Warchouſe Room as aforeſaid, to the Lender, his Exe- 


cutors, c. and in caſe the Lender, his Executors, &c. ſhall refuſe to accept thereof, on 
Tender before ſuch Juſtice, he ſhall thereupon, by Order under his Hand, direct the 
Goods ſo pawned forthwith to be delivered to the Pawner, his Executors, &c. and if the 
Lender ſhall refuſe to deliver up, or make Satisfaction for ſuch Goods as aforeſaid, as ſuch 
Juſtice ſhall order, then he ſhall commit the Party refuſing to the Houſe of Correction, 
or ſome other publick Priſon, until he ſhall deliver up the ſaid Goods according to Order 
of ſuch Juſtice, or make Satisfaction for the Value thereof to the Party intitled to the Re- 
demption. Sect. 10. | 
© If any Pawn of Goods made by or for the Proprietor, ſhall remain unredeemed for 
two Years, the ſame hall be forfeited ; and the Perſon to whom they were pawned may 
ſell the ſame, ſubject to account for the Overplus, if any ſhall be, of the Produce of all 
ſuch Goods, which have been pledged for two Pounds or upwards, as by this Act is di- 
rected. And he ſhall enter in a Book kept for that Purpoſe, a juſt Account of the Sale 
of all ſuch Goods, expreſſing the Day when, the Money for which, and the Name and 
Place of Abode of the Perſons to whom the ſame were fold: And if they be fold for 
more than the Principal, &c. the Overplus ſhall be paid on Demand to the Perſon on 
whoſe Account ſuch Goods were pawned, his Executors, &c. who ſhall for his Satisfaction 
be permitted to inſpect the Entry to be made as aforeſaid of ſuch Sale, paying for ſuch 
Inſpection one Penny and no more; and if any Perſon ſhall refuſe to permit ſuch Perſon 
who pawned the Goods to inſpect ſuch Entry, (ſuch Perſon, if he be an Executor, Sc. at 
ſuch Time producing bis Letters teſtamentary, Ec.) or if the Goods were ſold for more 
than the Sum entered in ſuch Book, or if ſuch Perſon ſhall not make ſuch Entry, or ſhall 
not have bona fide (honeſtly) ſold ſuch Goods for the beſt Price that he might have rea- 
ſonably got for the ſame, without his wilful Default; or ſhall refuſe to pay ſuch Over- 
plus on Demand as aforeſaid ; he ſhall forfeit treble the Value of ſuch Goods to the Per- 
ſon by whom, or on whoſe Account they were pawned, his Executors, Ec. to be reco- 
vered in any of his Majeſty's Courts of Record at Weſtminſter. Sef. 11, 12. 
No Fee, Sc. ſhall be taken for any Summons, Sc. granted by any Juſtice in Purſu- 
ance of this Act, ſo far as it relates to Goods, pawned, Sc. Sec. 13. e 
* Any Juſtice, unto whom Complaint upon Oath ſhall be made of any Offence commit- 
ted againſt this Act, ſhall iſſue his Warrant for bringing before him, or ſome other Juſtice 
of ſuch Place, the Perſon charged with ſuch Offence ; and the Juſtice before whom he is 
brought, ſhall hear and determine the Matter, and proceed to Judgment, and Conviction; 
and if it ſhall appear upon Oath to the Satisfaction of ſuch Juſtice, that any Perſon within 
his Juriſdiction can give material Evidence on Behalf of the Proſecutor, or of the Perſon 
acculed, and who will not voluntarily appear; he ſhall iſſue his Summons to convene him 
to give his Evidence; and if he ſhall neglect to a pear on ſuch Summons, and no juſt 
Excuſe ſhall be offered, then (on Proof upon Oath of the Summons having been duly 
ſerved upon him) he ſhall iſſue his Warrant to bring ſuch Witneſs before him; and 0 
his 
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bis Appearance, if he ſhall refuſe to be examined on Oath, without offering juſt Cauſe 
WS c {r ſuch Refuſal, the Juſtice ſhall commit him to the publick Priſon for any Time not 
exceeding three Months : And if on {uch Examination the Juſtice ſhall deem the Evidence 
of any ſuch Witneſs to be material, he may bind over ſuch Witneſs, unleſs a Feme Covert, 
or under the Age of 21 Years, by Recegnizance in a reaſonable Penalty, to appear and 
© © give Evidence at the next Seſſions or Aſſizes. Sep. 16. 
No Perſon charged on Oath with being guilty of any of the Offences puniſhable by 
BS c this Act, and which ſhall require Bail, ſhall be admitted to Bail before 24 Hours Notice 
at leaſt ſhall be proved by Oath to have been given in Writing to the Proſecutor, of the 
Names and Places of Abode of the Perſons propoſed to be Bail for any ſuch Offender, 
J unleſs the Bail offered ſhall be well known to the Juſtice, and he ſhall approve of them. 
And every ſuch Offender who ſhall be bound over to the Seſſions, Sc. ſhall be tried at the 
next Seſſions to be held after his being apprehended, unleſs the Court ſhall think fit to put 
off the Trial on juſt Cauſe made out to them. Seck. 17. 
Any Inhabitant may be a Witneſs, Se, 18. 
No Certiorari to remove Proceedings. Sec. 20, 


A 


M- >... 


« Appeal to the next St ſſions, on the Conditions in this Clauſe mentioned, wherein is the. 


$ « Manner it is to be proſecuted, and how the Juſtices to act thereon, is likewiſe ſet forth. 
5 Sec. 21. A | | . 
S < Perſons ſucd for any Thing done on this Act, may have double Coſts. Sec. 22. 


Een . 
Of Acquirirg or Cenveying Perſonal Eſiates by Marriage. 


Y Act in Law Eſtates may be acquired by Marriage. Agreements between a Man and 
a Woman before their Marriage, are generally extinguiſhed by the Marriage: Where- 

fore it is uſual for the Huſband to covenant to other Perſons to the Uſe of the Wife, as for 
her Jointure, &c. | 

But when there is no Agreement or Settlement before Marriage, if the Woman is ſeiſed 
in Fee, the Man by the Marriage gains a Freehold in her Right. Co. Lit. 35 1. a. And may 
make a Leaſe thereof for twenty-one Years or three Lives. | 

He alſo gains a Chattel Real, as a Term for Years, Sc. which he may diſpoſe of by Grant 
or Leaſe in her Life-time, or as he pleaſes if he ſurvives her. But if ſhe ſurvives him it 
remains with her, for he cannot charge it with a Rent, &c. nor diſpoſe of it by Will unleſs 
he ſurvives her. Dr. & Stud. Dial. 1. c. 7. Co. Lit. 46. b. 184. b. 299. b. 300. a. 351. a. 
But by Marriage the Huſband has an abſolute Gift of all Chattels Perſonal in Poſſeſſion 
of the Wife in her own Right, whether he ſurvives her or not. Dr. & Stud. Dial. 1. c. 7. 

But if the Chattels Perſonal be Choſes in A4#ion,. as Debts by Obligation, Contract, c. 
the Huſband ſhall not have them, unleſs he and his Wife recover them. Co. Lit. 351. b. 

Nor Perſonal Goods, which the Wife has in auter droit, as Executrix or Adminiſtratrix, 
are not given to the Huſband. by Marriage, though he ſurvives his Wife : But they go to 
the Adminiſtrator De Bonis non, Fc. for if they ſhould' go to the Huſband, the Creditors, &c, 


ef the Deceaſed would be wronged. Co. Lit. 331. 5. | 


See more concerning Huſband and Wiſe in the next Chapter. 


| 8 E © 3 V. 
Of Acquiring, &c. Perſonal Eſtates by Executorſhip, 
(A) Mo are Executors, and how they are afpointed, 


(2008 may be acquired by Executorſhip, to wit, by Act in Law, by the Property's 
devolving to the Executor. 


Executors are Perſons appvinted by a Teſtator Ci. e. the Perſon who makes a Will ot Executors, 


Teſtament) to execute or perform his Will after his Deceaſe. 


who. 


Which Appointment may be by expreſs Words, or by Words of Circumlocution, that _ appoint- 
| ' 4 ed. 


amount to a direct Appointment, A* 
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(B) By whom Executors may be appointed, or not. 
King. T HE Biſhops, Lords and Commons, aſſented in full Parliament, that the King, j;, 
Heirs and Succeſſors, might lawfully make their Teſtaments, and that Execution ſhould 
be done of the ſame, whereof ſome Doubt was before made. 4 Inft. 335. 
Queen. The Queen, the Wife of the King, may make Executors. 2 Roll. Abr. 912. 


Feme Covert. 


Felon. 


Outlaw. 


A Feme Covert may make an Executor of Things in Action due to her. Roll. Abr. 9 1g. 

A Feme Covert cannot make an Executor without the Aſſert of her Huſband, for the 
Adminiſtration of her Goods of Right belongs to her Huſband. 4 Co. 51. b. Noll. Ar. 
914. This muſt be intended of Things in Action, to which the Huſband by taking Ad. 
miniſtration to her might intitle himſelf. Vent. Off. of Ex. 286, 287. 

But a Feme Covert Executrix may make an Executor of the Goods which ſhe has as Exe. 
cutrix without her Huſband's Aﬀent. Roll. Abr. 912, 914. 3 Danv. 359, 365. Went. Of. 
of Execut. 286, 287. 

A Woman, with the Conſent of her Huſband, may make an Executor of Things which 
the Huſband ſhall not have by her Death. Roll. Abr. 914. 3 Danv. Abr. 364. 

A Man attainted of Felony cannot make Executors. Roll. Abr. 912. 

But a Man againſt whom an Exigent for Felony is awarded, (though by it he loſes all his 
Goods) may make Executors to reverſe it. 5 Co. 111. for there he is not attainted, 

And a Man outlawed in a Perſonal Action may make Executors, for he may have Debt 

upon Contract not forfeited to the King. Roll. Abr. 912, 


(C) How many may be appointed. 


H E that may make one Executor may make two, three or more; but all of them in 
the Eye of the Law are but one Executor, in which reſpe& moſt Acts done by or to 
any one of them are Acts done by or to all. Weſt's Symb. 637. Roll. Abr. g, 924. 

A Man may make an Executor for Part of his Goods, and another Executor for the Reſt. 
Roll. Abr. 914. 

A Man made his Wife his ſole and whole Executrix of all his Cattle, Corn and moveable 
Goods, and did not mention what ſhould be done concerning the Reſidue of his Eſtate ; 
the Queſtion thereupon was, Whether the Wife be abſolute Executrix quoad all his Eſtate, 
or only particular Executrix quoad his Cattle, Corn and moveable Goods, and not quoad his 
Leaſes, and his Debts? And thereupon the Judges all agreed, That one may make ſeveral 
Executors ; the one quoad Things Real, the other quoad Things Perſonal, and may divide 
their Authority; yet qguoad Creditors, they are all Executors, and as one Executor: But Jones 
and Croke conceived, as this Caſe is, That ſhe is ſole and abſolute Executrix for the whole 
Eſtate, as well Leaſes as Debts and other Things ; for when he ſays, that ſhe ſhall be his 
fole and whole Executrix of his Cattle, Corn and moveable Goods, it is but an Enumeration 
of the Particulars, and no Excluſion of any, eſpecially when he does not make any other 
Executor for the Reſidue, and Catalla in Latin extends to all Things, and it may be intended 
that ſo was the Intent of the Teſtator, when he did not make any other Executor. But 
Berkley conceived, that ſhe is a ſpecial Executrix quoad the Things enumerated, and no ge- 
neral Executrix. Fer quod adjornatur. Cro. Car. 293. | 

If a Man makes A. and B. his Executors, but wills that 4. ſhall not meddle until he 
has paid B. all Money due to the Teſtator; in ſuch Caſe A. is not Executor, nor can by 
Virtue of the Will adminiſter until he has paid all ſuch Money. Moor 11. pl. 44. 3 Leon. 
. 

(D) For what Time Executors may be appointed. 


AT Executor may be made to a fixed Time, upon Condition, (as if the Executor will 
find Sureties to perform the Will) or to ſome certain Part of the Eſtate, or to ſome 
certain Act. Wood, B. 2. c. 6. p. 320. 

If one makes an Infant his Executor, and appoints, that during his Nonage F. S. ſhall 
have the Diſpoſition of his Goods, F. S. is Executor during that Time. Cro. El. 164. 


(E) Who are capable or not of being Executors. 


AE that are capable of making a Teſtament are capable of being Executors, Weſt. 
Symb. §. 625. Cro. Car. . | 
But ſome that cannot make a Teſtament are capable of being Executors. A Mayor and 
Commonalty may be Executors. Roll. Abr. 915. 3 Danv. Abr. 365. 5 
n 


683. Co. Car. 8, 9. 
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An Infant in Ventre ſa mere may be Executor. Weſt's Symb. F. 635. 

gut when he is born he cannot act as ſuch till ſeventeen Years of Age; and therefore the 

ordinary muſt grant Adminiſtration Durante minori ætate till that Age. 4 Tf. 335. | 

A Woman'Covert may be allo an Executrix. | 

So may a Perſon excommunicated, outlawed or attainted; or an Alien; Sc. Cro. Fliz. 

$ Popiſh Recuſants convict ſhall not be Executors or Adminiſtrators. Nor a married Wo- 

man being a Popiſh Recuſant convict (the Huſband not being convicted) that does not con- 

orm, Sc. by the Space of one Vear before her Huſband's Death, ſhall not be capable of 
being Executrix or Adminiſtratrix to her Huſband, and enjoying any Part of her Huſband's 


BS Goods. Per Stat. 3 Jac. 1. c. 5. 


WE afterwards intermeddle; nor after he has once legally accepted it, he can never after refuſe 
it; for he cannot accept and refuſe too. So if an Executor is cited by the Ordinary to net. 


= Nor thoſe that execute an Office, &c, after they have neglected or refuſed to take the 
& Oath mentioned in Stat. 13 W. 3. c. 6. and 1 Geo. 1. c. 13. | 
Nor Artificers exerciſing or teaching their Frades in foreign Parts, by Stat. 3 Geo. 1. c. 27. 
& When the King is made an Executor, he appoints certain Perſons to take the Execution 
Jof the Will upon them, againſt whom ſuch as have Cauſe of Suit may bring their Action, 
and appoints. others to take the Account; and ſo was done when Katherine, Queen Dowager, 
Mother of H. 6. made her Will, and appointed him Executor thercof. 4 Inft. 33 3. 


(F) Of. accepting or refuſing an Executorſhip. 


Z A Perſon appointed Executor, if he has not intermeddled with Teſtator's Effects, may In what Caſes 


refuſe the Executorſhip ; and after he has once refuſed the Executorſhip, can never a = — 
retuſe an Exe- 


cutorſhip or 


prove the Will, and he appears and refuſes to prove the Will, he cannot afterwards accept 
and intermeddle with the Eſtate. 9 Rep. 37, 38. vide Stat. 21 H. 8. c. 5. 
If an Executor adminiſters before Refuſal, he cannot afterwards retuſe. Vent. OF. Ex. 
26, 27. Salk. 308. 
BZ If he uſes any Action for the Debt of the Teſtator, it ſhall be an Adminiſtration. Roll. What Adds 
Ar. 917. 8 H. 6.36. Br. Adminiſtration 25, 5 | will be an Ad- 
If he takes the Goods of the Teſtitor, and converts them to his own Uſe, it is an Admini- 1 
WE tration. Roll. Abr. 917. 20 E. 4. 17. Br. Adminiſtration 35. tne 000 Rave 
But if he takes the Goods of the Teſtator taken from him by Wrong in his Life, it is no cutorſhip. = 
& Adminiſtration. Roll. Ar. 917. 20 E. 4.17. Br. Adminiſtration 35. | 
5 K he happens of any Thing which was the Teſtator's, it is an Adminiſtration. Roll. 
r. 917. | 
If den grant any of the Chattels of the Teſtator, it is an Adminiſtration in Law. 
Koll. Abr. 917. 
| If an aue releaſes to a Debtor of the Teſtator, it is an Adminiſtration in Law. Roll. 


Ar. iy. 11 H. 4. 84. Br. Debt 65. Br. Executor 57. And he cannot afterwards refuſe 


the Executorſhip. 2 Brownl. 58. 

So if he makes an Acquittance of any Debt of the Teſtator. Roll. Abr. 917. 8 H. 6. 36. 
Br. Adminiſtration 25. | 

If certain Goods are deviſed to an Executor, and he takes them without the Aſſent of 
the other Co- executor, it is an Adminiſtration, becauſe a Deviſee cannot take Goods deviſed 
without the Aſſent of the Executor. Roll. Ar. 917. 11 H. 4. 84. Br. Executor 57. 

But it is otherwiſe if he takes them with the Aſſent by the Delivery of the other Executor. 
Roll. Abr. 917. 11 H. 4. 84. Br. Executor 57. 8 

If the Executor ſeiſes of the Goods of the Teſtator, it is an Adminiſtration. Roll. Abr. 
017. 8 H. 6. 36. Br. Adminiſtration 25. Stokes and Porter. And. 11. Moor 14. N. 
Bend. 74. Dy. 166. | | | 

And if he ſeiſes the Goods of another Man to the Intent to adminiſter them, this will be 
an Adminiſtration, though the Goods are after taken from him by the Owner. Dubitatur, 
Roll Alr. 917. 8 H. 6. 35. Br. Adminiſtration 25. | 

If the Teſtator was Fenant at Will of certain Goods, and after his Death his Executor 
ſeiſes the Goods, ſuppoſing them to be the Teſtator's, to have them adminiſtered, and after- 
wards the Owner of the Goods takes them out of his Poſſeſſion, yet this ſhall be an Admi- 
niſtration in Law, for his Intent appeared. Dubitatur, Roll. Abr. 917. 8 H. 6. 3g. 5. Br. 
Adminiſtration 2 B. Wee e 

But if the Executor, being Commiſſary, ſequeſters the Goods of the Teſtator as Commiſ 
ſary, this is no Aſſent to the Executorſhip. Roll. Abr. 917. 20 H. 6. 1. 6. Tita. Exe- 
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OfRefuſalor Thus it is where there is but one Executor; but where there are many Executors names : 


LY where and all are cited by the Ordinary to prove the Will, and only ſome of them appez 
there are ma- 


ny Exccutors. 


E retutoꝛſhip. 


If an Executor proves the Will, it ſeems that this is an Adminiſtration in Law, ſo thy 


he cannot after plead Ne ungues Executor. Dubitatur, Roll. Abr. 918. 26 H. 8. 8. a, * | 


Executor 3. Adminiſtrator 2. 


N T and 
refuſe the Executorſhip, and afterwards one of the Executors proves the Will, and tz}, 


upon him the Executorſhip, this ſuffices for them all, and they who refuſed may at an 
Time join with him or them, and intermeddle with the Eſtate, as well as any of the Ry 
Perk. 485. 9 Rep. 37, 38. Noy's Max. 102. | 


2 And if the acting Executor dies, and makes an Executor, the ſurviving Executors m 


act, for their Refuſal before the Ordinary is void in this Caſe, but where all refuſe, no on 
can ever after come in and prove the Will; for the Teſtator now dies Inteſtate and withon 
an Executor; ſo that the Ordinary may grant Adminiſtration Cum Teſtamento annexo, ot {.. 
queſter the Goods in the mean Time till the Adminiſtration is granted. Co. Lit. 113. 
Noy's Max. 102. 9 Rep. 37, 38, 39. 

If a Man makes two Executors, and they refuſe to act, two others ſhall be his Exec, 
tors: And in this Caſe, if the firſt two Executors adminiſter, the two laſt ſhall not be Ex. 
cutors, nor named in Actions; but it is otherwiſe if the two firſt refuſe. Roll. Abr. 914. 

But if a Man makes two Executors and dies, and one of them before Probate of the Wil 
releaſes an Action to a Debtor of the Teſtator ; this is a Conſent to the Executorſhip, ſo thy 
he cannot after refuſe to adminiſter. Roll. Abr. 918, 

And where there are two Executors, and one of them proves the Will in the Name d 
both againſt the Conſent of the other; this is not any Adminiſtration for him who did ng 
conſent to the Probate, but he may plead Ne ungues Execut*, &c. for the Probate doth 
not make him Executor, if he does not adminiſter. Roll. Abr. 918. 26 H. 8. 8. a. B. 
Adminiſtrator 2. Executor 5. 

If there be two Executors, and one of them only proves the Will, and the other by his 
Delivery, and as his Servant takes and ſells the Goods, this is no Adminiſtration by hin 
who acted as Servant. Cro. Eliz. 858. 

In Caſe where one accepts, and all the reſt refuſe, he muſt bring Actions in all their Names 
and one may releaſe the Action, for the Poſſeſſion of one is the Poſſeſſion of all of them; 
but an Action mult be brought againſt him or them that act or adminiſter, and he that firſt 
cometh ſhall firſt anſwer. Perk. 485. Noy's Max. 102, 103. Off. of Ex. c. g. 


* 


How far Ads But every Intermeddling with the Goods of the Deceaſed is not an Acceptance of the 
of Charity or Executorſhip to make one chargeable as Executor: As if one does an Act of Charity or Hi. 
Humanity are mnanity, by locking up the Goods of the Deceaſed that they be not waſted ; by burying the 


not Accept- 
ance of Fxe- 
cutorſhi p- 


Deceaſed, though he ſells his Goods to do it; or if one does take away his own Goods 
that were in the Houſe of the Deceaſed, or uſe ſome of the Goods of the Deceaſed in the 
neceſſary Occaſions of the Family, or take the Goods by Letters ad Colligendum, Et. 
Theſe Acts will not amount to an Acceptance of the Executorſhip if the ſpecial Matter be 
pleaded, Dyer 166, 167. Noy's Max. 102, 103. Roll. Abr. 918. 


When an Executor has accepted the Executorſhip, he cannot aſſign it over. Yaugh. 182. 
Roll. Abr. 918. 


Regularly one Executor cannot ſue the other at Law, but he may have Relief in Equity. 


(G) The Executor's Intereſt in the Goods, &c, of the Teſtator. 


T HE Intereſt of an Executor ariſes at Common Law by virtue of the Teſtament which 
is Temporal, and which gives him all the Chattels Real and Perſonal of the Teſtator, 
which are likewiſe Temporal ; for the Probate of the Ordinary is only a Confirmation, 
Plowd. 280. 9 Co. 37, 38. Noy's Max. 103. 

The Law gives him not only thoſe in Poſſeſſion, as Leaſes for Years, and Charters and Evi- 
dences concerning them, Arrears of Rent due at the Death of the Teſtator, Rent-Charge, 
Grants of next Advowſons and Preſentations of the Teſtator's Inheritance becoming void in 
his Life-time, Relief due to the Teſtator, Corn cut or growing, Ec. where the Teſtator had 
ſuch an Eſtate as might in Poſlibility have continued till the Corn, Sc. was ripe, (as where 
the Teſtator had an Eſtate for the Life of another, or in the Right of his Wife, Sc.) Gold, 
Silver, Jewels, Plate, Houſhold-Stuff, Cattle, Implements of Huſbandry, Apprentices for 
Years by Cuſtom, Cc. but alſo thoſe Things that lie in Aion, as Rights and Intereſts 
upon Judgments, Statutes, Recognizances, Obligations and Bonds, and all other Debts duc 
to the Teſtator, (if they are not bequeathed) becauſe on the other Hand the Law ſubjects 
the Executor to every Man's Claim and Action which he had againſt the Teſtator for the 
ſame, Co. Lit. 209. a. 388. a Noy's Max. 103, 104. Cro. Car. 515. 3 Danv. Ar. 725 
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Tor this Reaſon the Executor is ſaid to be the Teſtator's Aſſignee, and to repreſent the 
Perſon of the Teſtator. Co. Lit. 209. b. 210. a. | | 
But for perſonal Wrongs done by the Teſtator to the Perſon, Goods or Land of another, 
he does not repreſent him, becauſe perſonal Actions die with the Perſon. Noy's Max. 104. 
89. ak 
ö ; poſſeſſed of a Leaſe for Years, deviſed the Benefit thereof to A. his Wife for ſix Years, What Things 
and that F. his Son, if he came home, ſhould have the Reſidue of the Term, but if he did ſhall go to the 
not come home within ſix Years, then W. his Son ſhall have it till F. came home, and died, — = 
and after V. died within the fix Years, and after J. did not come home within the ſix Years; wr. my 
though this was but a Poſſibility to have the Term (viz.) if J. did not come home within 
the Years, and W. died before the Poſſibility happened, yet his Executors ſhall have it, for 
ir was a Poſſibility fixed in the Teſtator, and only to be perfected by the Act of God with- 
out any Act of the Parties; for this is not like a Leaſe to be named by J. S. for there is not 
ny Perfection before the naming. Sheriff v. Wratham, Roll. Abr. 916. Cro. Jac. 509. 
80 if a Termor deviſes his Term to one and the Heirs Male of his Body, and if he dies 
without Iſſue Male, then to F. S. And F. S. dies in the Life of the firſt Deviſee, yet the 
Poſſibility that he had to have the Term by the Deviſe ſhall go to his Executor for the 
Cauſe aforeſaid. Price and Atmore, Roll. Abr. 916. But this Caſe is differently reported in 
4 Leon. 246. Moor 831. and Bulſt. 191. where it is ſaid, that the Termor by his Will made 
his Wife Executrix, and deviſed the Term to her, and if ſhe died before the Term ended, 
that the ſame ſhould remain to his Son and the Heirs Male of his Body. The Executrix 
entered and claimed as Legatee, and aſſigned the Term over; the Son died in the Life of 
the Wife, and his Executor entred. Per Cur. This Entry was not lawful, for the Son had 
but a Poſſibility, and no Intereſt; for by the Deviſe of the whole Term the whole Intereſt 
was in the Wife, and when it was in her, it could not remain over; otherwiſe if the Land 
had been granted to her for Life, and if ſhe died, that it ſhould remain as before. And 
in 4 Leon. there is a Note, That 25 Eliz. it was reſolved in C. B. that ſuch a Poſſibility could 
not be releaſed: And 29 Eliz. in Hammington's Caſe, that it could not be granted. 
This Caſe in Cro. Fac. 510. is cited, and denied to be Law, but the Court conceived the 
Reſolution in Lampet's Caſe, 10 Co. 51. 5. to be good Law in this Point. In which Caſe a 
ſpecial Verdict was found, that J. Lord L. & aP were ſeiſed in Fee, and demiſed the Pre- 
miſſes to J. M. jun. for a Term of 5000 Years, who entered and was poſſeſſed, and deviſed 
the ſame to J. M. his Father for Life, and after his Deceaſe to his Siſter Eliz. and the Heirs 
of her Body, and made his ſaid Father Executor, and died. The Father accepted the Exe- 
cutorſhip, entered, and was poſſeſſed; Eliz. married . T. both of whom releaſed the Re- 
ſidue of the Term to ſaid J. M. ſen. who demiſed the Premiſſes to M. S. the Defendant for 
ten Years; ſaid V. T. died, and ſaid Eli. married J. L. F. M. ſen. died, ſaid V. L. and 
Eliz. entered, and demiſed to R. L. the Plaintiff, who entered and was poſſeſſed till M. S. 
the Defendant ejected him. Now whether the ſaid Grant or Releaſe to F. M. the Father, 
then being poſſeſſed of the whole Term, can bar the ſaid Eliz. becauſe ſhe has but a Poſ- 
ſibility, and neither Intereſt or Right in Poſſeſſion, Reverſion or Remainder, was the prin- 
cipal Queſtion, (10 Co. 47. 4.) Upon which it was reſolved, that the ſaid Releaſe had 
barred the ſaid Eliz. to claim any Thing in the faid Leaſe after the Death of the ſaid 
J. M. ſen. 48. a. 
And theſe Reſolutions were likewiſe made: 
1. That when a Man poſſeſſed of Land for Years deviſes the Uſe or Profits, or the Land 
itſelf to one for Life, and afterwards to another during the Reſidue of the Term, the Deviſe 
of a Chattel after the Death of the firſt Deviſee, is good. 47. a. | 
2. The executory Deviſe after the Death, &c. is good, though the Term itſelf (and not 
Uſe or Occupation) was deviſed to the firſt for Life, &c. and afterwards to others. 47. 6. 
3. That the firſt Deviſee after Aſſent made by the Executor could not bar the executory 
Deviſe although a Poſſibility. 47. 4. | 
4. The Aſſent of the Exccutor to the firſt Deviſee ſhould enure to the other, although 
he has it by executory Deviſe and not by Remainder. 
5. When the Deviſe is ut ſupra to the Executor for Life, and afterwards to another, Cc. 
and the Executor enters generally, he ſhall have it as Executor, which is his firſt and ge- 
neral Authority, and not as Legatory without Claim or Demonſtration of his Election, al- 
though the Teſtators were not indebted to any. 47. 6. | 
6. Such Executor's Intereſt might not be granted to a Stranger during the Life of the 
firſt Deviſee. 47. 5. 
The ſaid Releaſe has extinguiſhed the future Intereſt of the ſaid Eliz. for divers Reaſons: 
1. Becauſe it is a future Intereſt in a Chattel, which as it may be more eaſily created 
than a Freehold, ſo it may be more eaſily determined. 48. 6. | 15 


2. It 
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2, It is a Maxim in Law, that Land in Fee: ſimple may be charged by" one Way or ioths. 

And it is another Maxim in Law, that every Right, or Title or Intereſt, in præſenti e fu. 

turo, by the joining of all who may claim any ſuch Right, Title or Intereſt, may be barry 4 

extinguſhed. 48. b. Upon the firſt Maxim it was concluded, that if at the Common . 

The Donor and Donee in Tail had joined in a Grant of a Rent-Charge, and afterwards th 
Donee had died without Iſſue, and the Land had reverted to the Donor, he ſhould hold 
it charged, and yet he had but a Poſſibility at the Time of the Charge made; but all thoſe 
who had Eſtate or Intereſt in preſenti or futuro joined in the Charge; à fortiori, if they had 
Joined in a Leaſe for Years, and the Donee had died without Iſſue, the Leaſe is good againſt 
the Donor, So upop the ſecond Maxim, if F. M. ſen. and lig. had joined in a Deed of Af. 
lignment to another, it had utterly barred the ſaid Eliz. for no other had Intereſt either 
in preſenti or in futuro, but thoſe who joined in the Grant. So where the Huſband of A 
releaſes to him in Poſſeſſion, both conſented to it, one in releaſing, the other in accepting 
of it: And in the Cafe when both join in the Grant, it is the Grant of him who had the 
Term, and the Releaſe or Confirmation of the other. 49. 4. dey 

3. Quando diverſi dęſiderantur actus ad aliquem ſtatum perficiendum, plus reſpicit Lex afium 
originalein, when to the Perfecting of an Eſtate or Intereſt divers Acts or Things are requiſite 
the Law has more Regard to the original Act, Quia cujuſque rei potifſima pars eſt principinn, 
for that is the fundamental Part on which all the others are founded. In this Caſe three 
Things are requiſite to the Periccting the Intereſt of Eli. (1) The Deviſe, (in which is in- 
cluded the Death of the Deviſor) this is the fundamental Part. (2) The Aﬀent of the Exe. 
cutor, which appears was given, And (3) The Death of the firſt Deviſee. 49. a. 

4. If the ſaid Eliz. had died before the firſt Deviſee, the Executors or Adminiſtrators of 
the ſaid Eliz. would have bad the Reſidue of the ſaid Term after the Death of the firſt De- 
viſee, which is a Proof that Elz. herſelt might have releaſed ſuch Intereſt which by her 
Death might have come to her Executors or Adminiſtrators. 51. 3. Note; This is the Point 
particularly referred to in Cro. Jac. 510. which the Court held to be good Law, and denied the 
Caſe of Frice aud Almore before-mentioned to be Law. 

5. The Legacy or Deviſe to £112. is in eſſe and preſent, although the Intereſt is in futuro; 
and therefore the Legacy or Deviſe may be diſcharged, and by Conſequence the intereſt 
itſelf, for qui deſtruit medium deſtruit finem. 51. b. 

6. It would be inconvenient, that ſuch Manner of Perpetuity ſhowld be made of a Chattel, 
when of an Inheritance neither by Act executed by the Common Law, nor by Limitation 
of an Uſe, nor by Deviſes in laſt Wills, any Perpetuity can be eſtabliſhed; and if it ſhould 
be allowed, it would be Cauſe of Contentions, Suits and other Inconveniences. And it 
was obſerved, that theſe Leaſes for ſo many Hundreds and Thouſands of Years (which were 
made in Truth to deceive or defeat the King or other Lords of their Wards or other lawful 
Duties) are many Times unfortunate, and ſubject to be loſt at Outlawry or other Forfeitures; 
and if the Owner thereof dies Inteſtate, the Ordinary ſhall grant Adminiftration, whereby 
Women will loſe their Dowers, Men their Tenancies by the Curteſy, and many other In- 
conveniencies, in Subverſion of the Common Law, will from thence enſue; and therefore 
it would be of all others the moſt dangerous to make a Perpetuity of them. 32. 5. 

If A. leaſes Land to B. for eighty Years, if he ſo long lives, and if he dies within the 
Term, that then immediately after his Death the Land will remain to his Executors for 
twenty-one Years, and after the Leſſee dies Inteſtate, yet his Adminiſtrator ſhall have the 
Term for twenty-one Years, for the Adminiſtrator is within the Intent of the Grant. Roll. 
Abr. 916. 

Where upon If a Man makes B. and C. Executors, and deviſes to them Refiduum bonorum, &c. after 
the Death of Debts and Legacies paid; and after B. dies, the Surpluſage ſhall not ſurvive, for it ſhall be 
2 of the ſuppoſed, that the Teſtator intended an equal Share to his Executors, and decreed for the 
Fog os Adminiſtration of B. accordingly, but much to the Diſſatisfaction of the Bar; for where the 
urpius Ol the : | 0 . ; 
Perſonal E. Intention is ſecret and not declared, it muſt give way to the legal Intent. Chanc. Ca. 238. 9, 
ſtate, after For the Reſolutions ſince have been otherwiſe in Equity; and it ſeems well ſettled, that the 
Debrs and Survivor ſhall have the whole by Law; as where a Man deviſed Goods to A. and B. and the 
3 Exccutor aſſented to the Legacy; and 4. died, and his Executor ſued in the Spiritual Court 
to the other, for 4's Share, there being no Survivorſhip in ſuch Caſe by the Eccleſiaſtical Law, where- 
upon B. ſued a Prohibition, and declared; and upon Demurrer and Argument it was ad- 
judged the Prohibition ſhould ſtand; for by the Aſſent of the Executor the Intereſt was 
veſted in the Legatees, and became a Chattel in them, governable by the Rules of the Com- 
mon Law. 2 Lev. 209. = 

A. deviſed the Surplus of his Eſtate, after his Debts paid, to B. and C. B. died: Ad- 
judged in the Delegates, and decreed by the Lord North, and confirmed by Jefferte: Lord 

Chancellor, that this was a joint Neviſe, and ſhould ſurvive to C. And tho LordChancelers 
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he Goods, and died, it would have been all one. Vern. 482. 

= where a Man deviſed all the Reſt and Reſidue of his Goods, Chattels and Perſonal 
Fſtate to two Perſons, their Executors and Adminiſtrators, and one of them died; and on a 
Bil brought by his Executor againſt the ſurviving Deviſce, it was held, that the Survivor 
ſhould take the Whole to his own Uſe, and ſhould not be a Truſtee, as to the Moiety, for 
the Repreſentative of him who is dead; and that they were to be conſidered as Jointenants 
where Survivorſhip takes Place, as well in Caſcs of Chattels as in Caſes of Inheritance. Abr. 
ale kb Will, and after ſeveral Legacies gave and deviſed all the Reſt, Reſidue and 
Remainder of his Perſonal Eſtate to three Perſons, whom he made his Executors; one of 
hem died in the Life-time of the Teſtator; and the only Queſtion was, whether the two 
ſurviving Executors ſhould have the Whole, or whether the third Part ſhould be diſtributed 
according to the Statute amongſt the next of Kin. And the Maſter of the Rolls, on Time 
taken to conſider of the Caſe, and citing moſt of the Authorities, both out of the Civil and 


Common Law, was of Opinion, and decreed accordingly, that the two ſurviving Executors 
ould take the Whole. Abr. Ca. Eg. 243. | 


Obligee by his laſt Will in Writing ſhall appoint it to be paid, then the Obligation to be 
void; and the Obligee appoints no Perſon to whom it ſhall be paid, but makes his laſt Will, 
and makes Executors thereby, yet the Obligor ſhall not pay the 20/7. to the Executors, be- 
cauſe the Condition has Reference to his Nomination; and here it appears, that this was to 
be paid to an Aſſignee in Deed, to be made by the Obligee by his Appointment, and not 
to an Aſſignee in Law. Moor 855. Hob. 9. 14. Godb. 192. adjudged. Lit. Rep. 173, 174. 
the like Point dubitatur. | | 

And per Coke, there is a Diverſity where the Condition is to pay 107. to the Aſſignee of 
the Obligee, and where to the Obligee or his Aſſigns; for in the laſt Caſe it veſts as a Duty 
in the Obligee, and ſhall go to his Lxecutors. Godb. 192, ,- | 


Party ſhall pay to a Stranger or his Aſſigns 200/. before ſuch a Day, the Stranger before 
ſuch a Day dies, and B. takes Letters of Adminiſtration, and it the Obligor ſhall pay the 
Money to the Adminiſtrator, or that the Obligor ſhould be diſcharged, was the Queſtion. 
And it was the Opinion of the whole Court, that the Money ſhould be paid to the Ad- 


Leon. 316. 


to the Executors of the Obligee, for the Uſe of his Children, and he dies without makin 
ary Executors, the Money fhall be paid to his Adminiſtrators. Hell. 115, 116. Lit. Rep. 


150. adjornatur. 


„ 


for Coaches to the Prejudice of A. or his Aſſigns, and after A. dies, and Adminiſtration is 


miniſtratrix is an Aſſignee to have Benefit of this Covenant. Roll. Abr. 916. | 
J. M. by Will deviſed particular Legacies to his Children and Grandchildren, and 121. 


Eltate being 50001. and upwards, the Queſtion was, Whether the Surplus ſhould be a Truſt 
tor the Children, or go to the Executors. And it was derreed a Truſt for the Children. 
Mich. 168). Per Yeſories Lord Chancellor, Vern. 473. Same Caſe cited 2 Vern. 649. 
nd ſaid to be affirmed in the Houle of Lords. Upon which Caſe the Author of The Gen. 
Ar. of Ca. in Eg. p. 243. obſerves, . That ſince this Caſe there has been Variety of Reſo- 
ſutions both in Chancery and, the Houſe of Lords, on this Head, notwithſtanding which 
lis Matter ſeems as undetermined as any in Equity; for though the Law caſts the whole 
Perſonal Eſtate on the Executor, yet as the Intention of the Teſtator is chiefly to be regarded 
ma Will, if it appears by a ſtrong and neceſſary Im plication, that the Executor was not to have 


i to his own Uſe, Equity will decree him a Truſtee for the next of Kin to the Teſtator; 

> therefore it ſeems agreed, that if Strangers or diſtant Relations are made Executors, 

% Legales are given them for their Care and Trouble, that they ſhall not have the 

but where the Executors are as nearly related as thoſe who claim as next of one: 
| . . 


: M in d 


Fro was, that if B. and C. had been made Executors, and B. had poſſeſſed a Moiety of | 


f a Deviſe be of a Legacy to one and his Aſſigns, and the Deviſee dies before Payment, What Thing: 
his Adminiſtrator ſhall have it as Aſſignee, , Roll. Ar. 915. 3 Danv. Abr. 367. an Executor 


[{ the Condition of an Obligation be, that if the Obligor pays 20 l. to ſuch Perſon as the * 


as Aſſignee. 


But where one was bound to ſtand to the Award of two Arbitrators, who award, that the | 


miniſtrator, for he is Aſſignee: And by Gawdy Juſtice, if the Word Aſſignee had been 
left out, yet the Pay ment ought to be made to the Adminiſtrator; quod Coke affirmavit. 


If the Condition of an Obligation be to pay . 10 J. per Ann. after the Death of the Obligee, 


lf a Leſſce for Years of a Shop aſſigns it to B. and covenants with B. not to ſell Wheels 


granted to his Wife, who continues the Trade in the Shop, and B. after ſells Wheels for 
Coaches, to the Prejudice of the Adminiſtrator, he hath broke his Covenant, for the Ad 


When the 


piece to M. and $, whom he made Executors, for their Care; the Surplus of the Perſonal Surplus of the 


Perſonal E- 


ſtate belongs 


to the Execu- 
tor, or he is 
to be a Tru- 
ſtee for the 

next of Kin to 
the Teſtator. 
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and they have had all Legacies given them, though perhaps ſome of them greater, and © 

of them leſs, great Doubt had been; in which Inſtances it has (as appears by the Caſes) wn 
determined according to the Intention of the Teſtator, collected not only from the Wo ry 
of the Will, but likewiſe from collateral Proof of Teſtator's greater Kindneſs, Sc. which 
upon _ Occaſions has been admitted ſometimes for the Executor, and ſometimes for the 
next of Kin. 

Mrs. S. was Executrix of 4. her former Huſband, and after married Mr. $. who by hi 
Will in 1686. devifed to his Wife the Plate and Goods ſhe brought him in Marria * F 
two Silver Salvers, in lieu of the Plate that had been changed away ; and made ber Er. 
cuttix, and died, leaving a Daughter by a former Wife, and his Wife enfient of a Daughter, 
and there being no Deviſe of the Surplus of the Perſonal Eſtate, the Queſtion was, Whethe 
ſhe would take it as Executrix to her own Uſe, or be liable to Diſtribution. And my Lord 
Keeper decreed the Surplus to the Wife, as well for that this Will was made before the Caſe 


of Fofter and Munt, (i. e. the laſt Caſe) as alſo for that in this Caſe nothing is deviſed to the 


Wife but what was her own before, and as ſhe was Executrix to her former Huſband but 
principally, becauſe where a Wife is made Executrix, it is to be preſumed ſhe was not made 
ſo to have barely an Office of Trouble, but of Benefit to take the Surplus. 2 Vern. 675 676 
B. married one Mrs. A. Siſter to /. A. who was poſſeſſed of a Perſonal Eſtate to the Va- 
lue of about 2000. and made his Will in Writing the very Day before his Death, and 
thereby deviſed ſeveral Legacies to his Relations, and amongſt the reſt gave the Plaintiff his 
Siſter about 1000/. and gives 7ol. to Mr. S. and his Wife and their four Children, to buy 
them Mourning ; and gave to Mrs. S. (one of the Daughters of Mr. S.) 5001. and gives his 
Horſe and Furniture to one of the Defendants by his Chriſtian, Name and Surname, and his 
Clothes, to be diſpoſed of by his Executors; and then concludes, as to the 5001. I am in- 
titled to in the South-Sea Company, and the reſt of my Perſonal Eſtate, I will that the ſame 
ſhould be ſold for Payment of my Debts and Legacies, and I make Mr. J. and Mr. . ö. 
my Executors, and dies. The Executors were two of the Children of Mr. S. and intitled to 
their Proportion of 70/. deviſed for Mourning, and one of them to the Horſe and Furni- 
ture, but were no ways related to the Teſtator. The Surplus of the Perſonal Eſtate came 
to about 6007, and the Bill was brought againſt the Defendants the Executors to have an 
Account thereof ; and that it might be paid to the Plaintiff, whoſe Wife was the only Siſter 
and next of Kin to the Teſtator. And for the Plaintiffs it was inſiſted, that the Executors 
were mere Strangers, no ways related to the Teſtator, and that they had particular Legacies 
left them for Mourning out of the 701. and one of them had a Horſe and Furniture ex- 
preſly deviſed to him ; and that therefore it was not reaſonable that they ſhould go away 
with the Surplus of the Perſonal Eſtate. On the other Side it was inſiſted, that the Defen- | 
dants being Executors, they repreſented the Teſtator; that they ſtood in his Place, and were 
intitled to whatever he left undiſpoſed of ; that this was the ancient Law for many Ages, 
and therefore the legal Title being in them, they ought not to be defeated of it without a 
manifeſt Intention of the Teſtator to the contrary ; that here appeared no ſuch Intent in the 
Will, for they are not named either by Chriſtian Name or Surname, or ſo much as by the 
Name of their Office, till the very Cloſe of the Will; nay it was in Proof, that the Teſta- 
tor did not ſo much as conſider whom he ſhould make his Executors, till he had diſpoſed 
of all the Legacies ; that the giving one of them his Horſe and Furniture, was only to ex- 
clude the other, who, by being Executor with him, would have been equally intitled to 
it, and could not be conſtrued a Legacy to ſhut them out of the Surplus, ſince it rather 
regarded the other Executor than the Plaintiff, the next of Kin; that they had it fully in 
Proof, that the Teſtator being aſked, whether he would not give his Siſter more? anſwered, | 
he would not ; that being aſked, who ſhould have the Surplus, or what ſhould become of | 
the Surplus? he ſaid, his Will ſhould ſtand as it was, and that he had a ey great Regard | 
for the Defendants Family, and was to have married their Siſter : That theſe Proofs being 
in Affirmance of the Diſpoſition which the Law made to the Executors might be read; and 
that ſeveral Reſolutions, ſince the Caſe of Foſter and Munt, had pared away the Authority | 
of that Caſe, and therefore prayed that the Bill might be diſmiſſed. My Lord Chancellor 
was clearly of Opinion, that the Proofs being in Affirmance of the Diſpoſition, ought to be } 
read; and ſaid, that they were ſo full as to make an End of this Caſe ; that without a ſtrong ? 
and violent Implication, the Executors ought not to be defeated of the Refiduum ; that here | 
was no ſuch Implication in this Will, but rather the contrary ; that to make Senſe of the ö 
laſt Clauſe, it muſt be conſtrued as a Deviſe of the South - Sea Stock, and the reſt of his per- 
ſonal Eſtate, to his Executors ; for it immediately follows, And I make J. and T. S. my Exe- 1 
cutors ; which could have no Relation to the Direction for Sale, unleſs by giving them the Þ 


Surplus which ſhould ariſe by Sale; and as there appeared no ſtrong or violent Implication 
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to induce any other Conſtruction, he could not give into ſo great a Change of the Law, but 
muſt decree tor the Executors, and accordingly did ſo. Abr. Ca. Eg. 246, 247. 2 Vern. 
/ 72 dae his Will to the Effect following: J diſpoſe of my Eſtate after mentioned, and what 
elſe 1 have in the World, in Manner and Form following and then gives ſeveral Legacies to 
his Relations, amounting to near the Value of his Eſtate, (as appeared by a Calculation of 
his own Hand- Writing made by him about that Time) and appointed his Mother and JV. 
Executors, and gave them 20/. and intreated them to take the Trouble of getting in his 
Eſtate z the Teſtator lived ten Years after, and acquired an additional Eſtate, and died, not 
having altered nor new publiſhed his Will z and on a Bill brought by the Legatees againſt 
N. the ſurviving Executor, to account, it was decreed, that the ſurviving Executor was but 
an Executor in Truſt for the Legatees, and that the new acquired Eſtate ſhould go to the 
Legatees in Proportion to their Legacies, 2 Vern. 148, 149. 

So where A. L. made his Will, and his Wife Executrix, and lived twenty Years after the 
Will, and acquired an Eſtate, the Surplus was decreed to be diſtributed. 2 Vern. 677. 

But where a Man deviſed his Library of Books to A. (except ten Books, ſuch as his Wife 
fhould chuſe, as Plays, Romances, Sermons, but not Law-Books) and made her Executrix ; 
it was held by my Lord Keeper, that ſhe ſhould not by this Deviſe be excluded from the 
Benefit of the Surplus of the Perſonal Eſtate. Abr. Ca. Eg. 245. 

So where one not of Kin, but a Stranger, was made Executor, and had conſiderable Le- 
gacies given him, although it was decreed by Sir Peter King in the Mayor's Court in Favour 
of the Teſtator's two Brothers, that the Surplus ſhould be diſtributed, yet upon Appeal to 
the Houſe of Peers, that Decree was reverſed ; not barely as it ſtood upon the Will, but 
that parol Proof ought to be received in Favour of the Executor's Title, conſiſtent with the 
Will; and the Proof being being full as to the Teſtator's frequent Declarations, that his 
Executor, though a Stranger, ſhould have the Surplus, it was decreed accordingly. Abr. 
Ca. Eq. 245. 2 Vern, 648. ; 

A. poſſeſſed of a long Term for Years by Will deviſed it to his Wife for Life, and after 
her Death to the Child ſhe was then enſient with; and if ſuch Child died before it came to 
twenty-one, then he deviſed one third Part of the ſame Term to his Wife, her Executors and 
Adminiſtrators, and the other two Thirds to other Perſons, and made his Wife Executrix 


of his Will, and died; and the Bill was brought againſt her by the next of Kin to the Te- 


ſtator, to have an Account and Diſtribution of the Surplus of his Perſonal Eſtate not deviſed 
by the Will; and the two Queſtions were made, 1ſt, Whether the Deviſe to the Wife of 
one third Part of the Term was good, becauſe it happened ſhe was not then enfient at all; 
and ſo the Contingency, upon which the Deviſe to her was to take Place, never happened. 
The other Queſtion was, Whether this Term, being Part of the Perſonal Eſtate, and ex- 
preſly deviſed to her for Life, with ſuch other contingent Intereſt on the Death of the ſu 
poſed enſient Child before twenty-one, ſhould ſhut her out from the Surplus of the Perſonal 
Eſtate which belonged to her as Executrix, and ſo the Surplus go in a Courſe of Admini- 
{tration to be diſtributed amongſt the Plaintiffs as next of Kin. As to the firſt Part, my 
Lord Keeper delivered his Opinion, that though the Wife was not enfient at the Time of 
the Will, yet the Deviſe to her of ſuch third Part of the Term was good; and as to the 
other Point diſmiſſed the Plaintiff*s Bill, and ſo let in the Executrix to the Surplus of the 
Perſonal Eſtate, notwithſtanding the Deviſe to her of Part as aforeſaid. Ar. Ca. Eq. 245. 

E. B. by Will gave ſeveral Legacies therein ſpecified, to all her next of Kin by Name; 


and likewiſe gave particular Legacies to M. and P. two Diſſenting Miniſters, and made 


them her Executors, but did not make any expreſs Diſpoſition of the Surplus of the Perſonal 
Eſtate; and the Executors were decreed to account and diſtribute the Surplus amongſt the 
next of Kin to the Teſtator. 2 Vern. 361. | | 
So where 4. made B. his Executor, and gave him 201. for Mourning, and B. not being 
of Kin to Teſtator, the Surplus of the Perſonal Eſtate was decreed to be diſtributed, Abr. 
Ca. Eq. 244. 2 Vern. 676. l | 
So where D. gave 1004. Legacy, and the Intereſt of 3007. to his Wife for her Life, and 
made her and B. Executors, and gave to V. 201. for Mourning ; the Surplus was decreed 
to be diſtributed. 2 Vern. 677. | 
A. deviſed Lands to be ſold for Payment of his Debts, and wills that the Surplus ſhall 
deemed Part of his perſonal Eſtate, and go to his Executors, and gives to his Executors 
1007, a- piece as a Legacy; and the Queſtion was, Whether the Executors ſhould have the 
urplus to their own Uſe, or ſhould diſtribute according to the Statute of Diſtributions. 
For the Executors it was inſiſted, that the Surplus ſhould be Part of his perſonal Eſtate, and 
89 to them, and that he meant them to their own Uſe z and his giving them a Legacy of 
100“. a- piece cannot alter the Caſe, for the Surplus perhaps might be nothing, and 1 
I ore 
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What the 
Heir ſhall 
have. 


What Things 


— 
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fore he gave them the tool. that they might at all Events be ſure of ſomething, and not 


to exclude them of the Benefit of the Surplus ; and this being a Deviſe of the Surplus after 
Debts and Legacies paid, cannot be a Truſt in them, for then all their Truſt is performed 
when Debts and Legacies are paid. On the other Side it was ſaid, that the Words in the 
Will, that the Surplus ſhould be Part of his perſonal Eſtate (and go to his Executors) were 
only intended to exclude the Heir, who elſe would have had it, and not to give any greater 
Intereſt to his Executors than they would have had otherwiſe ; and of the ſame Opinion 
was my Lord Chancellor, and decreed accordingly. Abr. Ca. Eg. 244, 245. 

And the Heir ſhall have the Glaſs Windows, the Wainſcot that is fixed by Nails or 
Screws, Furnaces of Lead or Braſs faſtened to the Walls, or in the Ground, Lead fixed to 
the Houſe, Doors within or without that are hanging, Locks, Keys, though the Executor 
hath the Leaſe for Years of the Houſe ; alſo the Heir muſt have the Trees, and the Deeds 
belonging to the Inheritance. Ney's Max. 107. 4 Co. 63,64. 11 Co. 50. 3 Danv. Abr. 366. 

The Executors ſhall not have the Deeds which concern the Inheritance, but the Heir. 
Roll. Abr. 915. 3 Danv. Abr. 366. 

And if they are in a Cheſt, the Executors ſhall have the Cheſt, and the Heir the Deeds. 
Did. 

If a Cheſt with Deeds be hut, the Heir ſhall have the Cheſt alſo; but if it be 2. Hut, 
the Executor ſhall have the Cheſt. Bid. cite 41 E. 3. 2. Fitz. Detinue 40. Br. Charters de 
terre 13. 14 H. 4. 30. Fitz. Detinue 35. The Words in Roll are ſoit —_— ſort encloſe. 

If the Teſtator recovers in Detinue for Deeds in a Box, the Executor ſhall have the Exe- 
cution of this and the Damages and Coſts, and not the Heir. Roll. Abr. 915. 3 Damv. 
Abr. 366. | 

But if the Teſtator recovers a ſpecial Deed, the Heir ſhall have Execution of this and of 
the Damages, if the Deed cannot be had, Bid. 

If a Man delivers a Deed to another to re- deliver to him and his Heirs, not having any 
Title to the Land, his Heir ſhall not have this Deed, but his Executors, becauſe this was but 
a Chattel in him without Land. Bid. | 9 

If a Man buys ſeveral Fiſhes, as Tenches, Breams, Carps, &c. and ſtores his Pond with 


the Heir ſhall them, and dies, the Executor ſhall not have the Fiſh, but the Heir, who has the Water. 
have, and not Noll. Abr. 916. Co. Lit. 8. a. They ſhall go with the Inheritance, becauſe they were at Li- 


the Executor. 


berty, and could not be gotten without Induſtry, as by Nets and other Engines, otherwiſe it 
is if they were in a Trunk, or the like. Co. Lit. 8. a. | 

If a Man dies ſeiſed of a Park, the Heir ſhall have the Deer, and not the Executor. Noll. 
Ar. 916. Co. Lit. 8. a. So in cafe of a Warren or Dove-houſe, the Conies and Doves 
ſhall go to the Heir. Co. Lit. 8. a. | 

If one has a Leaſe for three Lives to him and his Aſſigns, this is no Chattel, nor ſhall 

to the Executor or Heir, but to him that firſt enters and claims it as an Occupant in 
caſe no Aſſignment was made in the Life of the Leſſee. Ventw. Off. of Ex. 77. But ſee 
before concerning Occupany, p. 16. and the Statutes relating thereto, p. 19. 

Where one is ſeiſed in Right of his Wife of Land, and is attainted of Treaſon or Felony, 
the Profit thereof accruing to the Crown is but a Chattel z and though the King grants it 


to one and his Heirs, yet it ſhall go to his Executors. Wentw. Off. of Ex. 78. 


Paraphernalia. 


If one poſſeſſed of Land for a Term of Years only, grants a Rent out of the ſame to A. 
and his Heirs, or the Heirs of his Body, yet the Rent ſhall go to his Executors, and not to 


any Heirs, for being derived out of a Chattel, it cannot be any Freehold or Inheritance, but 


a mere Chattel. Wentw. Off. of Ex. 29. | 

So if one ſeiſed in Fee leaſes for Years, reſerving a Rent, and deviſes the Rent to 4. and 
A. dies, his Executor, and not his Heir, ſhall have it. Dyer 5. 6. | | 

In ancient Time the Heir was permitted to have an Action of Debt upon a Bond made 
to his Anceſtor and his Heirs, but the Law is otherwiſe at this Day. Co. Lit. 8. 4. 

The Wife after the Death of her Huſband muſt have her Parapbernalia, (i.e. her wear- 
ing Apparel, which is neceſſary and convenient for one of her Station and Character) and not 
the Executors of her Huſband, But ſhe ſhall not have exceſſive Apparel, the Executors ſhall 
have them. Roll. Abr. 911. 3 Danv. Ar. 358. | 

If the Huſband delivers to the Wife a Piece of Cloth to make a Garment, and dies, although 
it was not made into a Garment in the Life-time of the Huſband, yet the Wife ſhall have ic, 
and not the Exccutors of the Huſband, becauſe it was delivered to her for this Intent; but 
againſt the Debtee of the Huſband the Wife ſhall have no more Apparel than is conve- 
nient. Roll. Abr. 911. 3 Danv. Abr. 358. | 

And a Chain of Diamonds and Pearl worth 3707. being uſually wore by a Woman who was 
the Daughter of an Earl of Ireland, and a Baron of England, and the Wife of a Knight 


and Serjeant at Law of the King, ſhall be Bona Paraphernalia, ſo that the Huſband _— 
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they were not nect ſſary for her, though convenient. But Jones and Barkely econtra, becauſe 
convenient for her to wear; but Jones thought ſhe ſhould not have them as Parapbernalia, 
wt by tue Law of Kcaſon and Convenience, But all the Court agreed ſhe ſhould have her 
neceſſiry Apparel as Paraphernalia, and the Huſband could. not deviſe them from her, be- 
-1yſe neceffary that ſhe ſhould not go naked, &c. Roll. Abr. 911, 912. 3 Danv. Abr. 358. 
dee ſame Caſe Cro. Car. 343. Jon. 332. 7 

Four Gold Chains, twenty-eight Dozen of Gold Buttons, and an Agate, were allowed to 
be Peraphernalia of a Viſcounteſs. Moor 213. 2 Leon. 166, 

But alter all that has been ſaid concerning the Intereſt of an Executor, if one makes his 
Will, and appoints an Executor, and gives him 104. or no Legacy, [Qu.] nor makes any 
Diſpoſition of the Reſidue of his Perſonal Eſtate after Debts and Legacics paid, this Reſidue 
fall not go to the Executor, but ſhall be diſtributed to the neareſt Kin to the Teſtator, or 
their Repreſentatives; for the Teſtator is eſteemed to die inteſtate as to that Reſidue, and 
therefore an Adminiſtration ſhall be granted guoad the Reſidue. [Q.] 


(Ii) An Executor's Power, 


HE Power which an Executor has is wholly by the Will; and therefore he may releaſe 
an Action, Debts or Duties, or do any Thing as Executor before the Probate of the 
Will, if he afterwards proves it; but before Probate he cannot bring Actions for Debt, Sc. 
due to the Teſtator, for he muſt ſhew the Teſtament proved under the Seal of the Ordinary, 
at leaſt when he declares, he may take the Goods and Chattels to himſelf, or give Power to 
another to ſeiſe them for him; yet he cannot make a Teſtament of the Goods he has as 
Executor before the Property is altered; neither can Executors make a Diviſion of the Goods 
amongſt themſelves till the Property is altered. Plowd. 277, 278, 280. 5 Co. 28. 9 Co. 38. 
Co. Lit. 292. B. Noy's Max. 103. Wentw. Off. of Ex. 49. 

If an Obligee releaſes to the Executor of the Obligor before Probate of the Will, it is a 
good Releaſe if he proves the Will after. Roll. Abr. 917. | 

If an Executor before Probate of the Will brings an Action of Debt upon an Obligation 
due to him as Executor, but when he declares he ſhews it in Court proved, it being proved 
after the Action brought, yet the Action is well brought, becauſe he was Executor before 
Probate, though by Law he is not permitted to ſue before Probate; yet this being proved, 
the Impediment is removed ab initio, for by his ſhewing the Will to the Court he hath ſatiſ- 
ned the Ceremony which the Law requires. Roll. Abr. 915. 

An Infant Executor after ſeventeen Years of Age has as much Power as another Executor 
of full Age; but he is Ciſabled to do any Thing to his own Hurt; and therefore if he re- 
leaſes a Debt before he receives it, the Releaſe is void, though it might have been good 
upon Payment; and if an Infant before ſeventeen Years of Age aſſents to a Legacy before 
tie Debts are paid, the Aſſent is void; or if he do any Act that will be a Devaſtavit, or a 
Waſting of the Goods, in another Executor of full Age, it ſhall not bind him; he cannot ſell 
a Leaſe for Years, which he hath as Executor, before he is twenty-one Ycars of Age, if he 
does, ſuch Sale ſhall be void. 5 Co. 27, 29. Cro. Car. 490. Co. Lit. 264. b. 

A Feme Covert Executrix may do any lawful Act which another Executor may do, but 
ſhe cannot prejudice her Huſband by releaſing a Debt before it is paid, by aflenting to a 
Legacy before the Debts are paid, Fc. yet the Huſband may do it. 5 Co. 27. 

If the Goods of the Deceaſed are kept from the Executor, he may ſue for them in the 
Spiritual Court, or at Common Law. 

It one ſeiſed of a Meſſuage in Fee-limple, Fee-tail or for Life, hath Goods in his Houſe, 
and makes his Executors, and dies, his Executors ſhall have free Entry, Egreſs and Regreſs, 
Li 6 1 the Goods out of the Houle (to whomſoever it doth belong) in a reaſonable Time. 

299. Is | 
One Executor may fell a Leaſe for Years, and the Sale ſhall bind the other. Roll. Ar. 924. 


(1) of Aets. 


ä — — 


Sets, (from the French Word Aſſez, enough) are all the Goods and Chattels which Aſſe s, G ha-: 


belonged to the Teſtator at the Time of his Death in any Part of the World, and 
comes to the Hands of the Executor. A ffets are ſufficient Goods and Chattels to make 
N n he 
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the Executor chargeable (as far as the ſaid Goods and Chattels extend) to a Creditor a 1 
gate; if a Stranger takes Goods out of his Poſſeſſion, yet they are Aſſets in his Han y $ 
Aſſets in the Hands of one Executor are Aﬀets in the Hands of all the Executors; but f 10 
Things as are not valuable, or not to be ſold, (as Preſentation to a Church actually ber 
Sc.) ſhall not be accounted Aſſets. The Goods of other Men in the Hands of the Fx : 
cutor ſhall not be Aﬀets. Terms de la Ley, Tit. Aſſets. Co. Lit. 338, 374. U. Ney's Max. | 4 

If the Cattle of the Teſtator do breed after his Death, the Young ſhall be Aſc. 
So Wool growing on the Sheeps Backs, Goods and Chattels mortgaged to the Teſtator 
and not redeemed, or the Money wherewith it was redeemed, ſhall be Aſſets. Of. of Fe 
c. 9. P. 119. 

it Lands are only deviſed to be ſold, the Money and Profits of the ſaid Lands ſhall not 
be accounted any of the Teſtator's Goods. 5 Co. 34. 

If a Man deviſes Lands to be fold by F. S. for Payment of his Debts and Legacies, and 
makes J. S. his Executor, and dies, the Money made by F. S. upon the Sale of the Land 
{hall be Aſſets in his Hands. Roll. Abr. 920. Lev. 224. Hard. 405. 

But it is otherwiſe where the Land is deviſed to be fold by the Executors and others 
there the Money ſhall not be Aſſets, for they are not truſted therewith as Executors. 

If Lands are deviſed to Executors for three Years for Payment of Debts, it is Aſſets in 
the Hands of the Exccutors; but if Lands are deviſed to be fold for Payment of Debts, it is 
no Aſſets before ſold. Brownl. 34. 2 Brownl. 47. Wentw. Off. of Ex. 105. 

If a Man deviſes Land held in Socage to be fold by his Executor, and that the Money 
| thereof coming ſhall be diſpoſed in Legacies ſpecially expreſſed in the ſame Will, if the 
| Executor after his Death ſells the Land tor Money, this Money ſhall be Aſſets in his Hands 

to the Legacies. Roll. Abr. 920. But not for Payment of Debts. Leon. 87, 2 Leon. 119, 
I/entw. Off. of Ex. 105. | 

So if a Deviſe be of ſuch Land to his Executor, upon Condition to ſell it, and with the 
Money thereupon accruing, and alſo with his Perſonal Eſtate to pay his Debts, and gives 
Power by the ſame Will to his Executor to fell it accordingly, &c. and after the Executor 
re it accordingly, the Money received upon the Sale ſhall be Aſſets to the Debts, Roll. 

oll. 920. 

Allo all Goods and Chattels, Debts, Sc. that are recovered by the Executor by Action 
at Law or Suit in Equity after the Death of the Teſtator, ſhall be accounted Aſſets, but not 
before they are recovered; for if the Executor do never recover, or get a Debt into his Poſ- 
ſeſſion, he ſhall never be charged, provided he hath uſed his utmoſt Endeavour to recover 
it, and cannot do it. Co. 98. Off. of Ex. k. 6. p. 92. Roll. Abr. 920. 

Damages alſo recovered for Goods taken away in the Life of the Teſtator ſhall be Aſſets. 
Lit. §. 192. Co. Lit. 124. 6. 

If an Obligee or Creditor is made Executor, the Debt is Aſſets, but he may pay himſelf 
before any other in equal or inferior Degree. If the Obligee or Creditor makes the Obligor 
or Debtor Executor, it is a Releaſe of the Debt even in the Caſe of an Infant. Co. Lit. 
264. b. Off. of Ex. c. 2. p. 43, 63. 

But his Debt ſhall be Aſſets for ſo much to other Creditors, if there is not Aſſets beſides. 
2 Roll. Abr. 920, 921. 

If Money due to the Teſtator is paid to a Stranger by Conſent of the Executor, it is. 

h Aſſets in his Hands immediately; and if without ſuch Conſent, and he after brings an Action 
for it againſt the Receiver, (by which he agrees to the Receipt) and recovers, it will be Aﬀets 

immediately without Execution, for the original Debtor is thereby diſcharged. Salk. 207. 
If the Nebtee makes the Debtor and a Stranger Executors, by which the Debt is extinct in 
the Hands of the Debtor, yet it ſhall be Aſſets in his Hands to Debts, for this is extinct 

f but by the Will. Roll. Abr. 920. Wentw. Off. of Ex. 45. Yelv. 160. 
| So if the Debtee makes the Debtor Executor, and dies, by which the Debt is extinct in 
the Hands of the Debtor, yet it ſhall be Aſſets, for that this is extin& but by the Will. 

Roll. Ar. 920, 921. Wentw. Off. of Ex. 45. Yelv. 160. Salk. 304. 

If the Teſtator was indebted to the King in 13/. and the King ſeiſed the Goods of the 
| Teſtator in the Hands of the Executor for the ſaid Debt, and after the Executor pays the 
f 137. and hath the Goods re- delivered, the Value of the Goods above the Sum of 1 37. ſhall 
be Aſſets to other Debts. Roll. Abr. 921. | 
| If Executor of Leſſee for Years enters, and receives the Profits, yet no Part thereof will 

be Aſſets unleſs what is over and above the Rent, but is received by Executor as Tertenant, 
and appropriated to the Uſe of the Leſſor. Salk. 79. 
If A. takes a Bond in Truſt for B. and dies, this is not Aſſets in the Hands of the Execu- 


tors of A. Salk. 79. 
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l the Obligee aſſigns over a Bond, and covenants not to revoke it, and dies, this is 
t Aſſets in the Hands of the Executors of the Obligee. Salk. 59. | 

ark Money is brought into the Prerogative Court, and there delivered to the Executor as 
que to the Teſtator, and preſently after in the ſame Court, by Order thereof, and the ſame 
Day he pays it to a Creditor of the Teſtator, and after ſuch Payment and upon the ſame 
Day another takes out a Writ upon Plene Adminiſtravit pleaded, this Money will be taken 
to be Aſſets, though perhaps by ſpecial Pleading the De fendant might have been aided. 
— — of the Teſtator in the Hands of an Executor is not Aſſets till recovered, becauſe 
but a Choſe in Mion; but if an Executor releaſes the Debt, he has made it Aſſets in his 
Hands to the Value of the whole Bond. Ow. 36. 

Goods diſtrained or impounded are not Aſſets in the Hands of an Executor. Cyo. 

If an Executor puts in Suit a Bond of 1001. for Performance of Covenants, and the Par- 
tics ſubmit to an Award, and it was awarded, that the Obligor ſhall Pay 70 l. in full Satiſ- 
faction, and that the Executor ſhall releaſe, which is done accordingly, the Executor ſhall 
be taken to have Aﬀets to the Value of the whole 1007. and though by the Award com- 
elled to releaſe, it was his own Act to ſubmit to the Arbitrament. 3 Leon. 53. 

If a Treſpaſſer take Goods in the Life of the Owner, ſo that they were never more than 
a Choſe in Action to his Executor or Adminiſtrator, they are not Aﬀets till recovered; other- 
wiſe if taken after his Death. Cro. Elix. 810. | 
If 4. for Money due from the King takes a Debenture in the Name of B. and A. makes 
C. his Executor, and dies, and C. procures B. to releaſe and ſurrender this, and for the ſame 
Money C. takes a new Debenture to himſelf, this is no Aſſets in the Hands of B. nor De- 
voſtavit in C. the Executor. Goulſ. 115. | 
If an Executor being of full Age, upon Receipt of all Principal and Intereſt due releaſes 
the Bond, it is no Devaſtavit, and Aſſets only for the Money received, becauſe nothing done 
but what in good Conſcience ought to be. Cxo. Car. 491. 

If a Man makes A. his Executor during the Minority of B. and makes B. his Executor 
after his full Age, and after B. comes to full Age, and takes upon him the Executorſhip of 
the Will, the Goods of the Teſtator which are in Specie in the Hands of A. after the Exe- 
cutorſhip of B. are Aſſets in the Hands of B. though B. never had the Poſſeſſion thereof, 
for he may have Trover and Converſion for them againſt him. Roll. Abr. 021. 
It an Executor after he comes of full Age proves the Will, and releaſes all Actions 
to him who was Adminiſtrator during his Minority, and who then had Goods in his Hands 
of the Teſtator's, this is Aſſets in the Hands of the Executor, for the Law prefumes he hath 
received as much as he releaſed, But it was ſaid, that if an Executor releaſes an Account, 
and it was uncertain what he ſhould recover, it is not Aſſets; but if it can appear or be 
proved, that ſo much was due, it is Aﬀets. Cro. Eliz. 43. 

If an Executor of his own Wrong to whom 201. is owing ſeiſes Goods to the Value of 


Hands, to make him chargeable to any Creditor or Legatee, if he alters the Property of 
any Thing belonging to the Teſtator, as by laying down his own Money in Licu of it; it 
belongs to him; if one recovers againſt an Executor a juſt Debt of an hundred Pounds, and 
the Executor compounds for ſixty Pounds, he ſhall not be allowed a hundred Pounds, to 
defraud other Creditors. 5 Co. 30. 8 Co. 132, 133. 
Though a Plantation be an Inheritance, yet being in a foreign Country, it is a Chattel to 
pay Debts, and a Thing that is Teſtamentary. 2 Vent. 338. | 
By Stat. 29 Car. 2. c. 3. An Eſtate for the Life of another ſhall be Aſſets in the Hands of 
the Heir or Executors, and Truſts in Fee-ſimple ſhall be Aſſets in the Hands of Heirs. 
8 ſhall be always intended till the Executor alledges the Want of them in Excuſe, 
90. 90, 94. 
Alter all the Debts and Legacies are paid, that which remains belongs to the Executor by 
irtue of his Executorſhip, but the Intereſt which the Executor hath as Executor in the 
00s of the Teſtator before Probate of the Will, and before ſuch Payments, is different 
dom the Intereſt which every one hath in his own proper Goods; for then an Executor, as 
Xcutor, cannot by Will give away the Goods, but his Executor alſo ſhall be Executor 
0 the firſt Teſtator. Q. of a mere or nude Executor.] Neither can the Goods which a 
Man hath as Executor be liable to pay his own Debts; but if an Executor alters the Pro- 
berty from the Teſtator to himſelf, by paying a Debt to the Value of ſuch particular Goods 
named by him, Dyer 185, 187. or by paying the Rent, and receiving the Profits of a Leaſe, 


ar Part of the Profits received equal to the Rent, the Goods and Profits received equal to 
bent are his own. +5 Co. 31. | . 


(K) The 


twenty Pounds, intending to pay himſelf a Debt of that Value, this ſhall be Aſſets in his 


Eliz. 23. Pound. 
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FED 
() The Office and Duty of an Execntor, 


S firſt to hury the Teſtator in a decent Manner, according to his Rank and Character, but 

with Regard to his Eſtate left after Debts paid; for funeral Expences that are unreaſonal 

ought not to be allowed out of the Teſtator's Eſtate, Whatever the Executor lays out ey. 
travagantly, if there is not enough to pay Debts, he mult bear it at his own Expence. 

Funeral Charges that are neceſſary muſt be paid before Debts and Legacics, Dy, 45 
Stud. Dial. 2.c. 10. Roll. Abr. 926. | 

2, The Executor muſt prove the Will before the Ordinary, either by common Form by 
his own Oath, or by Witneſſes beſides his own Oath, if any that have Intereſt call him to 
do it; and though a Will is proved in common Form, or per Teſtes, it muſt be exhibited in 
the Office belonging to the Eccleſiaſtical Court, to be kept by the Regiſter; and a Copy 
thereof in Parchment is to be delivered to the Executor under the Ordinary's Seal, Which 
Copy in Parchment ſo ſealed is called the Probate, but it is rather the Certificate of the 
Probate. 2 Inst. 488. Perk. 486. 9 Co. 37, 38. | 
A Will may be proved before the Ordinary which contains Goods and Lands, thoug} 
formerly a Prohibition uſed to be granted as to the Lands. If there is a Deviſe of Land: 
and Tenements of Frechold in the Teſtament, it is proper alſo to prove the Will by Wit. 
neſſes in the Court of Chancery. Vent. 207. 6Co. 23. 

The Probate of the Will, with Reſpe& to Goods and Chattels, is neceſſary; for though 
as to Freehold Lands deviſed it is not at all material to prove the Will before the Ordinary, 
yet as to Goods and Chattels it is neceſſary, to give the Executor Power to bring Actions, 
and to confirm the Acts which he did as Executor before Probate. Roll. Ar. 917. Noy's 
Max, 103. 

If all The Goods of the Deceaſed, which comprehends Specialties, as Bonds, Statutes, Gs. 
(24. of a Leaſe for Years) be within the ſame Dioceſe in which the Teſtator lived and died, 
the Executor muſt prove it before the Biſhop of the Dioceſe, or his Commiſſary, or before 
the Archdeacon, or his Official, according as the Compoſition has been made with the 
Biſhop, or as Preſcription directs. Dyer 305. Roll. Abr. gos, 909. 

But ſometimes the Executor has been obliged to ſhew how an Archdeacon, Sc. has Power 
to prove a Will, whereas the Power of the Biſhop, or his Commiſſary, will be allowed of 
Courſe. Perk. 491, 492. 


Debts without Specialty are to be accounted Goods in that Dioceſe where the Debtor lives. 
Vide Canon. 92. 

If all the Goods and Chattels lie in a peculiar Juriſdiction, then the Will ought to be 
proved before him that is Judge of the Peculiar. If ſome Part of the Goods is in a Dioceſe 
and Part in a Peculiar of the ſame Dioceſe, there muſt be two ſeveral Probates. [Nu. 
Cro. Fac. 718, 719. 6-5 

But if the Goods are within two Peculiars within the ſame Dioceſe, then the Will muſt be 
proved before the Archbiſhop of the Province. And ſo before the Archbiſhop, if there are 
bona Notabilia, i. e. if the Teſtator had Goods and Chattels at the Time of his Death of the 
Tome of five Pounds, or more, lying in another Dioceſe beſides that wherein he lived and 

ied. Lev. 78. | 

In ſome . Lords of Manors have the Probate of the Wills of their Tenants within 
the Manor by Cuſtom Time out of Mind. 5 Co. 73. 9 Co. 37. Therefore it is to be ob- 
ſerved, that if Probates of Wills or Letters of Adminiſtration are denied in the King's 
Courts, and thereof an Iſſue joined, it ſhall be tried by a Jury, and not by Certificate of 
the Ordinary, becauſe this Power of the Ordinary was not originally of Eccleſiaſtical Cogn! 
zance. 2 Inſt. 231. 9 Co. 31, 40, 41. | f ; 

By the 21 H. 8. c. 5. The Fees for the Probate of Teſtaments are limited, and the Ordinary 
may convene Executors to prove the Teſtator's Will, and to bring in an Inventory.  : 

By the 23 H. 8. c. 9. A Man is not to be cited out of his Dioceſe, or peculiar Juriſdiction, 
to prove a Will, or to take Letters of Adminiſtration, unleſs there are bona Notabilia. S 

3. The Executor ſhould make an Inventory of all the Goods and Chattels of the He. 


| ceaſed at the Time of his Death, with their Value, and of. all Debts due to him, which 


ought to be made and appraiſed in the Preſence of the Executor, or by two or More * 
Creditors, or two of the next of Kin, or in their Default by two or more of the Neigh * 
or Friends to the Deceaſed; and then the Executor muſt deliver the ſame upon Oat il 
the Ordinary, unleſs the Ordinary gives him Time to bring in the Inventory, or Upon Fade 
Cauſe diſpenſes with it. Until the Inventory is made and brought into the Othce i a 
Ordinary, it ſhall be preſumed, that the Executor hath Aſſets to pay all the Debts 0 | 
Teſtator. [Nu.] 


4. It 
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qecurity for Payment is to be accounted Payment, Hob. 250. 2 Vent. 358. 


All Debts muſt be paid before Legacies. In Payment of Debts this Order muſt be 1. Detts: 


ſerved: 
223 After the Charge of the Funeral, Inventory, Oppoſition by a Caveat and the Probate, 


ing is to be preferred for his Due upon Record and Specialty. O. of Ex. c. 12. 
1 2 N Ar. 927 Bac. L. Tracts 16 4 g rt 

2. Then the Forfeitures for not burying in Woollen are to be allowed out of the Eſtate 
of the Deceaſed before any Statute, Judgment, or other Debt, Legacy, or any other Duty 
whatſoever. Per Stat. 3o Car. 2. c. 3. 

z. All Money due for Letters to the Poſt-Office ſhall be paid before any Debt due to a 

rivate Perſon. Per Stat. 9 A. c. 10. 

4. Afterwards Debts due to private Perſons upon Zudgments againſt the Teſtator in any 
Court of Record, without any Conſideration of firſt or laſt. 4 Co. 60. 5 Co. 28. 

But by Stat. 4 & 5 NM. & M. c. 20. Judgment not doggeted ſhall not affect Lands or 
Tenements as to Purchaſers or Mortgagees, or have any Preference againſt Heirs, Executors 
or Adminiſtrators, in their Adminiſtration of their Anceſtors, Teſtators or Inteſtates Eſtates. 

Yet amongſt Judgments, he that firſt ſueth Execution ſhall be preferred, but before Exe- 
cution it is at the Election of the Executor to pay whom he will firſt, 

5. Then Statutes or Recognizances, thoſe forfeited before thoſe that are for Performance of 
Covenants, Sc. not broken; otherwiſe amongſt Statutes and Recognizances the Executor 
may give Precedency, as he pleaſes, before Execution. 4 Co. 60. 5 Co. 28, 29. Off. of Ex. 
. 12. p. 201, Sc. Contra Cro. Fac. 734, 822. 

6. Then Debts due for Arrearages of Rent upon Leaſes, Sc. in Writing, (though ſome ſay 
upon parol Leaſes too) becauſe it ſavours of the Realty in Regard of the Profits received, for 
the Leſſor may diſtrain and pay himſelf, whether the Executor will or no. Off. of Ex. c. 12. 
p. 209, 210, 211. 2 Vent. 184. Bac. L. Tracts 161. 3 Lev. 267. 

7. Then Debts due upon Specialties, as Obligations, Bills Penal, or ſingle Bills ſealed 
without Penalty. Off. of Ex. 204, Cc. 


And 8thly, Debts due upon Bills or Notes unſealed, or verbal Contracts; for there is no 


Difference betwixt Notes and Shop-Books, &c. Some prefer a Debt due for Wages of Ser- 
vants, that are within the Statute of Labourers, before Debts due upon Shop-Books. Roll. 
Ar. 927. 9 Co. 87, 88, 89, 90. 

In ſuch an Action where the Teſtator might wage his Law, the Executor is not bound to 
pay; therefore they are not chargeable in an Action of Debt, as they may be in an Action 
of the Caſe, where no Wager of Law is allowed, except in Detinue. 

Nele, That amongſt Debts that are of equal Degree, the Executor may always pay himſelf 
firſt. Plozwod. 543. Off. of Ex. p. 204, Cc. 

— an Executor of his own Wrong cannot retain, as before mentioned. 5 Co. 30. 
2 Ventr, 180. 

And thoſe Creditors that at firſt commence their Suit are to be paid firſt. [Q.] If not 
thoſe that firſt get Judgment and Execution againſt him; thoſe Debts that are due are to be 
paid before thoſe that are not due, or before thoſe whoſe Day of Payment is to come. 
M' Max. 104. Dr. & Stud. Dial. 2. c. 10. Roll. Abr. 926, 927. Bat. L. Trafs 161. 

Yet (notwitſtanding what has been ſaid concerning the Commencement of Suir firſt, and 
thoſe whoſe Day of Payment is to come) Executors will ſometimes confeſs Judgment pre- 
lently to a Friend for his Debt, (for he is not bound to ſtand Suit) and plead dilatory Pleas 
(to wit, ſuch confeſſed Judgment) to a Stranger's Debt, that his Friend may be firſt paid 
upon Execution. 

But if Judgment for a hundred Pounds is ſuffered to ſtand to an Agreement, and the Plain- 
tif compounds for ſixty, the Judgment for the whole Sum will not be allowed to keep off 
other Creditors, as before mentioned. 8 Co. 1 33. 9 Co. 10. 

If no Suit is begun, the Executor may make a voluntary Payment of the whole Debt to 
one Debtor in equal Degree, though he hath no Aſſets left to pay unto another any Part 
v! his Debt. Debts due to the King otherwiſe than by Matter of Record, as for Sale of Tim- 
A 11 in his Courts- Baron, Sc. are like the Debts due to a Subject. Sed vide 
. 33 H. 8. e. 39. 

The ſame Se e to be obſerved by Executors of Executors. 

* Executor pays in any other Order, he muſt pay the Debts of a higher Degree out 
s own Eſtate, if he hath not Aſſets to pay all the Creditors. 


After all the Debts are paid in ſuch Order as directed, the Executor mult pay Lezacics. 2. Legacies, 


. & Stud, Dial. 2. c. 11. 8 Co. 136. 9 Co. 88. 


Oo And 


It is the Executor's Office and Duty to pay Debts and Legacies. A Bond or other Debts and 
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Executor de 
ſon tort, who. 


And herein the Executor may prefer himſelf if any Legacy is given to him, though ther 
is nothing left to diſcharge the other Legacies. Afterwards he may pay what Legacies * 
pleaſes firſt, though there is not enough to ſatisfy all the Legatees, or he may pay to each of 
the Legatees a Part of their Legacics in Proportion with the other Legatees, if there is not 


enough to pay every one his whole Legacy. This is the faireſt Way; for it is not here a; 


in the Caſe of Debts due from the Teſtator; the Executor may not know the Number of the 
Debts, and therefore ſhall be allowed to pay thoſe which come to his Knowledge firſt. 
. Tri” 8 5 but 
here the Legacies are all known as ſoon as the Will is opened. Ploud. 545. Off. 
545 Of. of Ex. 
c. 12. p. 204, &c. 2 Vent. 358, 360. 

But if there is a ſpecifick Legacy, or any particular Thing given in Specie, as a Leaſe 
a Horſe, a Silver Cup, &c. this muſt be delivered accordingly before any other Legacy if 
there are Aſſets. Off. of Ex. c. 19. p. 317. 

If there is enough to pay all the Legacies, they muſt be all paid. 

It one binds himſelf and his Executors in an Obligation, &c. to perform a certain 
Thing, and in his Will gives divers Legacies, and dies, leaving Goods ſufficient only to 
pay this Obligation when it is forfeited, this Obligation ſhall be no Bar to the Legacies, be- 
cauſe it is uncertain whether it may ever be forfeited. Roll. Abr. 928. 

The Executor therefore may make a Delivery upon Condition (v7z.) to return the Legacy, 
if the Obligation, Sc. is ever forfeited, and the Penalty recovered. 2 Vent. 358. 
by If there is not enough to pay Debts, or more above Debts, the Legatees muſt loſe their 

egacies. 

By Stat. 29 Car. 2. c. 3. No Executor or Adminiſtrator ſhall be charged on a ſpecial Pro- 
miſe to anſwer Damages out of his own Eſtate, unleſs ſome Note thereof be in Writing, 
and ſigned by the Party to be charged, or ſome other by him authorized. 

5. The Executor mult paſs his Account before the Ordinary concerning the Goods and 
Chattels of the Teſtator. 9 Co. 39, 40. 

The Inventory ſhews what is his Charge, and the Account muſt be his Diſcharge for ſo 
much as he can prove to be laid out in Payments for funeral Charges, making the Inventory, 
Probate of the Will, Debts and Legacies; this Account will diſcharge him of all Suits in 
the Spiritual Court, but will not diſcharge him of Suits at Common Law for there each 
Particular muſt again be proved, | | 

By Stat. 1 Fac. 2. c. 17. Executors muſt not be called to an Account ex officio, 6c. 

By Stat. 4 & 5 Ann. c. 16. An Action of Account lies againſt the Executor or Admi- 
niſtrator of a Guardian, Bailiff, Receiver, &c. and the Auditors ſhall examine the Parties 
upon Oath, and ſhall be allowed as the Court ſhall judge reaſonable, by the Party on whoſe 
fide the Balance ſhall be. | 

If one maketh Overſeers in his Will, they have no Power to execute the Will, or to in- 
termeddle with the Goods; they may give Counſel and Advice, and if Executors will not 
be prevailed on to do their Duty, the Overſeers may complain of them in the Spiritual 
Court. Off. of Ex. c. 1. p. 13, 14. 

Laſtly, if an Executor does waſte or miſ-employs the Eſtate of the Deceaſed, or ſells the 
Goods of the Teſtator at an Under-value, though by Submiſſion to Arbitrators, or does not 
obſerve the Law which directs him in the Management thereof, by paying what ought not 
to be paid, or by not obſerving the right Order of Payment, or doth any Thing by Negli- 
gence or Fraud againſt his Truſt; it is a Devaſtavit or Waſte; and he ſhall be charged ſo 
much upon the Devaſtavit returned by the Sheriff De Bonis proprits upon his own Goods, as 
if it were for his own proper Debt. Terms de la Ley, Tit. Devaſtavit. Noy's Max. 104. 
Off. of Ex. c. 13. P. 226, & c.8 Co. 133. | 

Where there are many Executors, the Fraud or Negligence of one ſhall not be chargeable 
upon the Reſt. Off. of Ex. c. 13. Pp. 231. Roll. Abr. 929, 930. | 

If the waſting Executor dies, his Executors or Adminiſtrators are chargeable. (See Sal. 
48 5 NV. & M.) a 

But it is not ſo with Adminiſtrators, for they have but one Authority, which muſt be 
executed by all joined together. Off of Ex. c. 13. p. 232. Contra Roll. Abr. 920. 

An Executor de ſon tort, is he that is neither lawful Executor or Adminiſtrator, and yet 
acts as an Executor. 

As when he takes in his I Iands the Goods of the Deceaſed, and uſes or converts =" 
his own Uſe, and alters the Property by Gift, Sale, Sc. though he has Letters Ad ce a 
gendum bona defun#i, for the Ordinary himſelf has no Power to give or ſell them. Term 
de la Ley, Tit. Adminiſtrator. Roll. Abr. 918. 5 Co. 32. 4. 33. 6. „ 5 

Or where he has a Writ Ad colligendum granted by the Commiſſary, in which en wu 
is given Ad vendendum & venditioni exponendum bona inteſtati peritura, & que ſine detriment 


ſervari non poſſunt, & ad computum inde reddendum; by Force of which he {ells Grain; _ 


— 


NR 
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en an Adminiſtration by which the Defendant ſhould be charged of his own Wrong, for 
bo Ordinary himſelf could not do this. Roll. Abr. 918. Went. Off. of Ex. 230. 
i Or if he delivers the Goods of the Deceaſed to Creditors or Legatees in Satisfaction of 
their Debts or Legacies; or receives any Debt due to the Deceaſed, and gives a Releaſe for 
the ſame; or releaſes any Debt due to the Deceaſed before it is paid; or pays any Debt due 
from the Deceaſed, except it be with his own Money. Ney's Max. 102. 5 Co. 31, 32, 33. 
05. 135. 905. 39. Koll. Abr. 918. 

if Leſſee for Years in Reverſion dies inteſtate, and his Wife aſſigns the Term, and after 
takes out Adminiſtration, and aſſigns to another, the firſt Aſſignment is void, for upon 
och Term no Entry would be made, nor could there be an Executor de ſon tort thercof. 

6. 

3 Hari ſuch Termor dies Inteſtate, and one enters and poſſeſſes himſelf thereof, he 
thereby becomes Executor de ſon tort. Style 406, 432. 2 Mod. 274. 

f an Executrix makes a fraudulent Gift of all her Teſtator's Goods, and yet continues 
he Poſſeſſion thereof, and marries, and dies, and the Huſband being poſſeſſed of Part thereof 
ys Legacies, he is chargeable as an Executor de ſon tort. Cro. Eliz. 405. 
If Leflee for Years dies Inteſtate, and one enters, he thereby becomes an Executor de ſon 
rt, and if he commits Waſte an Action of Walte lies againſt him. 3 Lev. 35. 
If a Woman after the Death of her Huſband takes more of her Apparel than is con- 
venient, ſhe is Executrix of her own Wrong. Roll. Abr. 918. Vide poſt. as to her Para- 

bernalia. | PD 
4 A Woman Executrix adminiſters, and takes Huſband, and they are after divorced Cau/a 
præcontractus, and the Wife appeals from the Sentence, and pending this Appeal the Huſ- 
band adminiſters the Goods, and the Wife dies, the Appeal not being determined, and the 
Adminiſtration of the Goods is granted to another, whether the Huſband may be charged as 
Executor of his own Wrong for the ſaid Adminiſtration, Dubitatur, Roll. Abr. g18. 
An Executor de ſon tort cannot retain to ſatisfy his own Debt, yet upon Plene Adminiſtravit The Power 


rightful Executor or Adminiſtrator he cannot plead Payment of Debts, Cc. to the Value, de lon tort. 
yet upon the General Iſſue pleaded, ſuch Payments ſhall be recouped in Damages. Carib. 

103, 104. \ 

1 > a Will, and J. S. Executor thereof, and after makes a latter Will, and thereof 

makes J. D. Executor, and dies, and after F. S. proves the firſt Will in the Prerogative 

Court, and there this is allowed, decreed and publiſhed for a Will, and after J. S. admi- 

niſters the Goods of the Teſtator, by Force of this, for half a Year after, and within this 

Time, B. who was bound by Obligation of 1007. to the Teſtator, pays the Money to J. S. 

he not having Knowledge of any other laſt Will, and thereupon F. S. gives a Releaſe, and after 

the Probate of the firſt Will is repealed, and the Will itſelf diſannulled, and the laſt Will 

proved, * this Payment made and Releaſe is no Bar of an Action upon the ſaid Obligation * But ſee 


miſchievous to him who pays the Money, and the Executor who proved the Will before he * 


knew of the laſt Will; yet the Miſchief would be as great on the other Part, if the Ordinary 
ſhould have Power to make another Executor than he who is the true Executor made by 
the Teſtator, and he ſhould have Power to diſpoſe of the Eſtate of the Teſtator. Adjudged 
upon the Advice of all the Judges, M. 16 Car. 2. B. R. Greves and Weigbam; for the Ordi- 
nary has no Power to grant Adminiſtration, or to give any other Power to diſpoſe of the 
Eſtate of the Teſtator, where he had made an Executor. Roll. Abr. 919. 

If an Executor de ſon tort poſſeſſes himſelf of Goods of an Inteſtate, and ſells them, and 
ater takes out Adminiſtration, this Sale is good by Relation. Moor 126. 

An Inteſtate's Widow took his Goods into her Hands, and by the Direction of his Son 
(old them, and the Son after took out Adminiſtration, and paid the juſt Debts of the In- 
teſtate upon Specialties, as far as all the Inteſtate's Goods amounted to. An Action was 
afterwards brought againſt the Wife as Executrix de ſon tort, who pleaded Plene Adminiſtra- 
vt, and ſhewed the ſecia Matter in Evidence; upon which it was adjudged that ſhe ſhould 
not be charged, but that the Plaintiff ſhould be barred; for this Action being brought after 
the Adminiſtration committed, and when ſhe was chargeable for thoſe Goods to the Admi- 
niſtrator, and when the Adminiſtrator had fully ſatisfied in paying the Debts of the Inteſtate 
% far as all the Goods of the Inteſtate amounted unto, it is not Reaſon ſhe ſhould be charged 
4ganſt the Plaintiff, for then ſhe ſhould be double charged, viz. to the Adminiſtrator, and alſo to 
lac Creditors; alſo it is not Reaſon that more ſhould be ſatisfied out of the Goods of the Inteſtate 
unto the Creditors than the Goods of the Inteſtate amounted unto, and ſo much being fatisfied 
by the Adminiſtrator, they ſhould not have more; but if the Action had been brought r 

er 


he may give in Evidence Payment of juſt Debts, and though in an Action brought by the of an Executor 


by 7. D. the laſt and true Executor, becauſe it does not lie in the Power of the Ordinary to Plowd. Com. 
make another Executor than he who is made Executor by the Teſtator himſelf; and though it be 282 b. Fitz. 


| 
| 
| 


| 
| 
; 
| 
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Exetutoꝛchip. "M7 


Who ſhall be . 


chargeable as 
Executors. 


— 


her before the Adminiſtrator had fully ad miniſtred all in Debts, perad venture it might have 


been otherwiſe, for ſhe having gained Goods into her Hands, is chargeable for them as Exe 
cutor de ſon tort Demeſne, until ſhe gives Satisfaction for them to the true Adminiſtrator 4 
ſhe herſelf ſatisfy for the true Debts to the Value; whereupon it was adjudged for the De- 
fendant. Cro. Car. 88, 89. 

8 Executor of his own Wrong ſhall be bound to pay Legacies as well as Executors cf 

If a Woman Executrix takes Huſband who waſtes the Goods, and the Wife dies, by ths 
Common Law there is no Remedy againſt the Huſband ; but in this Caſe by the Eccleſi. 
aſtical Law the Huſband ſhall be puniſhed and compelled to make Execution. 

And if an Executor waſtes the Goods, and dies, his Executor ſhall not be charged for 
them; for A#io perſonalis moritur cum perſona. Roll. Abr. 919, 920, not even in the Caſs 
of the King, 2 Lev. 110. Vent. 292. ſed vide Stat, 30 Car. 2. c. 7. G45 V. GN 
poſt. 

If an Executor of his own Wrong waſtes the Goods, and dies, his Executor ſhall not 
be charged. Roll. Ar. 920, 

If an Executor durante minore ætate waſtes the Goods after the Age of the Infant, he ſhall 
be charged upon the ſpecial Matter, and not as an Executor of his own Wrong, becauſe he 
had a lawful Authority to that Time. Noy 86. 

Although an Executor de ſon. tort is not chargeable to Creditors further than he has re- 
ceived, yet for his tortious Intermeddling the rightful Executor may have an Action againſt 
him, and ſhall recover Damages, though not according to the Value of the Goods, becav{: 
what he has lawfully paid ſhall be recouped. Skin. 274. Carth. 104. Vent. 349. 

So that if a Man dies Inteſtate, and a Stranger takes the Inteſtate's Goods, and uſes or 
ſells them, he is an Executor of his own Wrong, and muſt be ſued as Executor ; for no one 
can be an Adminiſtrator of his own Wrong, no Action lying againſt an Adminiſtrator by 
Common Law. 5 Co. 33, 82, 83. vide Stat. 31 Ed. 3. c. 11. 

But if there is a legal Executor who has proved the Will, or if a legal Adminiſtration is 
granted before the Stranger intermeddled, a Stranger cannot be an Executor of his own 
Wrong, but is a Treſpaſſer againſt the Executor, Sc. becauſe the rightful Executor may be 
charged, and the Goods taken by the Stranger out of his Poſſeſſion are Aſſets in his Hands: 
Vet though there be an Executor or Adminiſtrator, if the Stranger takes the Goods, claim- 
ing to be Executor, pays and receives Debts, Sc. he may be charged as Executor of his own 
Wrong by ſuch expreſs Adminiſtration ; but all lawful Acts which he doth as Executor ol his 
own Wrong are good, and he muſt anſwer only as far as he acts. 5 Co. 33, 34. 

An Executor of his own Wrong cannot retain for his own Debt againſt another Creditor, 
becauſe” then the Creditors would ſtrive amongſt themſelves to ſeiſe the Goods of the Te- 
ſtator. 5 C9. 30. ä : 

By the Stat. 4 & 5 Eliz. c. 8. If one obtained Goods or Debts of an Inteſtate, or any Re- 
leaſe or Diſcharge of any Debt or Duty to him belonging, by procuring by Fraud Admi- 
niſtration to be granted to a Stranger of mean Eſtate, and without a valuable Conſideration 
from him, taking ſuch Grant and Releaſe, he ſhall be,chargeable as Executor of his own 
Wrong, ſo far as the Value of the Goods or Debts ſo obtained or releaſed ſhall amount un- 
to, but may deduct Money owing to him from the Inteſtate, and other Payments by him 
made, which lawful Executors or Adminiſtrators ought to have made. 

And by Stat. 3o Car. 2. c. 7. reciting, That the Executors and Adminiſtrators of ſuch 
Perſons who had poſſeſſed theinſelves of conſiderable Perſonal Eſtates of other dead Perſons, 
and converted the ſame to their own Uſe, had no Remedy by the Rules of the Common Lav 
to pay the Debts of thoſe Perſons whoſe Eſtate had been converted by their Teſtator or In 
teſtate, which had been found very miſchievous, and many Creditors defeated of their juſt 
Debts, although their Debtors left behind them ſufficient to ſatisfy the ſame, with a great 
Overplus, it is enacted, That all and every the Executors and Adminiſtrators of any Perſon 
or Perſons,” who as Executor or Executors in his or their own Wrong, or Adminiſtrators, 
thall waſte or convert any Goods, Chattels, Eſtate or Aſſets of any Perſon deceaſed, to thelr 
own Utſe, ſhall be liable and chargeable in the ſame Manner as their Teſtator or Inteſtate 
would have been if they had been living. | 

And by Stat. 4 & 5 W. & M. c. 14. reciting, That foraſmuch as it had been a Doubt 
whether the ſaid Act extended to any Executor or Executors, Adminiſtrator or Adminiſtra- 
tors of any Executor or Adminiſtrator of Right, who for want of Privity in Law were not 
before anſwerable, nor could be ſued for the Debts due from or by the firſt Teſtator or 171 
teſtate, notwithſtanding that ſuch Executors or Adminiſtrators had waſted the Goods an 
Eſtate of the firſt Teſtator or Inteſtate, or converted the ſame to his or their own Uſe; for 


Remedy whereof, it is enaﬀted, That ell and every the Executor and Executors, Lay eh 


3 
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or Adminiſtrators of ſuch Executor or Adminiſtrator of Right, who ſhall waſte or 
convert tO his own Uſe Goods, Chattels or Eſtate of his Teſtator or Inteſtate, ſhall from 
henceforth be liable and chargeable in the ſame Manner as his or their Teſtator or Inteſtate 


ſhould or might have been. 


ſtrator 


r | 
Of acquiring Perſonal Eflates, &c. by Adminiſtration and Diſtribution. 


Roperty in Goods may in ſome Meaſure be acquired by Letters of Adminiſtration ; as 
P that if he pays the Inteſtate's funeral Expences or Debts with his own Money, he may 
retain ſo much of the Goods in Kind of the Inteſtate as is 1 to the Money paid, 
and ſhall have the Property therein, Cc. (See what Intereſt be bas in the Inteſtate's Goods, 
&c. poſt.) But now he muſt not have the Surplus of the Goods and Chattels of the In- 
reſtate after his Debts, Sc. paid, (though an Executor may of the Goods of the Teſtator) 
for it muſt be diſtributed according to the Statutes, Fc. hereafter mentioned, by which Al- 
teration in the Law, thoſe who receive their Shares of ſuch Surplus acquire ſo much of the 
Inteſtate's Eſtate by Diſttibution. 


(A) Adminiſtration, what, and who is an Adminiſtrator, 


Dminiſtration is the Management (committed by the Ordinary in Writing under Seal) agninitra. 
A of the Goods and Chattels of one that dieth Inteſtate, or by not appointing an Exe- tion, what. 
cutor in his Will, or where the Executor refuſes to prove his Will. Terms de la Ley, Admi- 
tration. 2 Inſt. 397. | | 

He to whom ſuch Management is committed is called an Adminiſtrator, or if committed Aeminiſtratot 


to a Woman ſhe is called an Adminiſtratrix. or Admini- 
ſtratrix, who, 


(B) By whom Adminiſtration may be granted. 


N Adminiſtration is to be granted by the Biſhop of the Dioceſe, or Archdeacon, or By whom to 
A Judge of the peculiar Juriſdiction where the Party whoſe Goods are to be adminiſtred be granted: 
lived at the Time of his Death; but a Judge of a Peculiar ought to ſhew his Grant, how he 
has Power to gtant it. Cro. 791. 2 Cro. 556. 

Regularly, he that ſhall have the Probate of a Will ſhall have the Grant of an Admini- 
ſtration when the Party dieth Inteſtate ; and if there are bona Notabilia, the Adminiſtration 
muſt be granted there where the Probate of a Will in ſuch a Caſe is to be granted (viz.) 
by the Archbiſhop of the Province. In the Time of the Vacation of a Biſhoprick, the 
Guardian of the Spiritualties may grant the Adminiſtration. 

The Ordinary upon good Cauſe may alſo revoke an Adminiſtration; _ 

By the Stat 31 Ed. 3. c. 11. Where one dies Inteſtate, (i. e. either in Fa? where he makes Power given 
no Will, or in Law where he makes a Will, and the Executors refiiſe before the Ordinary, or all to the Ordi- 
die Inteſtate. 9 Co. 40. a.) the Ordinaries ſhall depute the next and moſt lawful Friends of a *. 
the Inteſtate to adminiſter his Goods ; which Deputies ſhall have an Action to demand and). =. 
recover the Debts due to the Inteſtate in the King's Courts, to enable them to adminiſter, 

Ec. and ſhall anſwer alſo in the King's Coutts to others, to whom the ſaid Inteſtate was 
bound, in the ſame Manner as Executors ſhall anſwer; and ſhall be accountable to Ordi- 
naries as Executors are in caſe of a Teſtament: 


This Act gave Power to Ordinaries to grant Adminiſtrations, which they could not do How the Law 
before; for originally the King, who is Parens Patriæ, and has the ſupreme Care to provide was before the 


for all his Subjects, that every one ſhould enjoy that which he ought to have, uſed by his Stalute. 
Officers to ſeiſe the Goods of the Inteſtate to preferve and diſpoſe of them for his Burial, 

and for Payment of his Debts, and for Advancement of his Wife and Children, if he had 

any, and if not, thoſe of his Blood. And afterwards this Care and Truſt was committed 

to the Ordinaries, but no Power was given to Ordinaties to ſell or diſpoſe of the Goods 

either to his own Uſe or the Uſe of any other, though the Goods were in Danger of pe- 
ng, but only to the Uſe of the Deceaſed, as to pay his Debts, Sc. 2 In. 398. 9 Co. 

38, 39. 

Neithet could the Ordinaties bring Actions for Recovery of the Debts of the Inteſtate, 
though an Action lay againſt them at Common Law, or their Committees, by the Name 
of Executors, if they intermeddled with the Goods, and would not pay the Debts: After 

| P p Poſſeſſion 


. 
— — - ——— _ 


Part ]. 


1460 © Adminiſtration and Diſtribution, 


Poſſeſſion of Goods they might have an Action of Treſpaſs for carrying them away, or be. 
fore Poſſeſſion ſue for them in the Spiritual Court, 8 Co. 135. 9 Co. 39, 40. 2 Vu. " 
What Altera» But now by the ſaid Statute of 31 Ed. 3. fix Alterations are made; three as to theo 

tions the ſaid dinaries, and three as to the Adminiſtrators. 0 
Statute has I. As to the Ordinary. Firſt, Whereas before the Statute he was not compellable to gran 

made. Adminiſtration, now by the Act of Parliament he is commanded and thereby compelled 

grant Adminiſtration. Secondly, He muſt grant it to the next and moſt lawtul Friends 

(i.e. the next of Blood who are not attainted of Treaſon or Felony, Sc.) But the Star 
21 H. 8. c. 5. (which ſee poſt.) gives Power to the Ordinary to commit Adminiſtration to 
the Wife of the Inteſtate, or to the next of Blood, or to both, and ſo as to the Wife has 
altered the Act of 31 E. 3. Thirdly, The Ordinary himſelf has not greater Intereſt in the 
Goods by this Act, but has a greater Power than he had before, in this only that he may 
appoint Adminiſtrators, who ſhall have by this Act greater Intereſt and Ability than they 
had before the Act. 9 Co. 39, 40. 

Under the Word Ordinary Commiſſaries, Archdeacons, Officials, and other Eccleſiaſtical 
Judges are comprehended for this Purpoſe within the Meaning of the Act. 

II. As to the Adminiſtrators. Firſt, The Adminiſtrators have by this Act a greater Intereſt 
in the Goods, Cc. than the Ordinary ever had, and as abſolute a Property in the Goods 
and Chattels as Executors have, which they had not before this Act. ¶ But now ſee the Sta- 
tute of Diſtribution, poſt.] Secondly, Adminiſtrators ſhall recover the Debts, and have all 
Actions as Executors may have, which they could not do by the Common Law. Thirdly, 
Adminiſtrators ſhall anſwer to Actions, Sc. in the ſame Manner as Executors, and be ac- 
countable to the Ordinaries as Executors are. 9 Co. 40. a. b. 

By Stat. 21 H. 8. c. 5. In caſe any Perſon dies Inteſtate, or the Executor refuſes to prove 
the Teſtament, the Ordinaries ſhall grant Adminiſtration of the Goods of the Perſon deceaſ- 
ed to the Widow of the ſame Perſon deceaſed, or to the next of Kin, or both, as the Or- 
dinary ſhall think fit, taking Surety for the true Adminiſtration thereof; and in Caſe where 
divers Perſons claim the Adminiſtration as next of Kin, which be in equal Degree of Kin- 
dred to the Perſon deceaſed, the Ordinary hath Election to accept any one or more makin 
Requeſt ; or where but one or more of them, and not all, being in equal Degree, make 
Requeſt, the Ordinary may admit the Widow, and him or them only making Requeſt, or 
any one of them, at his Pleaſure, 

Now, as before it is obſerved, this Act as to the Wife has altered the 31 Ed g. c. 11. 
and as to the next Kin, where an Executor refuſcs to prove the Teſtament, the Statute ſup- 
poles that ſuch an Inteſtate's Intent was to prefer the Kin ; but if he makes a reſiduary Le- 
gatec, that Preſumption is taken away; in that Caſe; the refiduary Legatee ſhall have the 
Adminiſtration, who is to have what remains after the Debts and Legacies are paid.“ An 
Adminiſtration Durante minore ætate of an Executor is not within the Statute, or of Neceſ- 
ſity to be granted to the Widow of the Teſtator, nor Adminiſtration Pendente lite. Hob. 
250. Vent. 219. 2 Lev. 50. 3 

An Adminiſtrator Pendente lite about a Will may bring Actions. 2 Stra. 917. 2 Will. 
Rep. 576. Filtzgib. 202. Barnard. K. B. 423. See Andr. 366. | 


(C) To whom Adminiſtration may be gramed. 


Les the tim OW the Law is thus as to whom Adminiftration ſhall be granted: It ſhall be 
is now. granted, | 
As to who 1. To the Iuſtand of the Wife's Good and Chattels, as of a Leaſe for Years. 
may admini- 2. To the Wife of the Huſband's Goods and Chattels. 4 Co. 51. _ 
er, But an Adminiſtration may be granted to the Father before the Widow. T. Raym. 93. 
Shaw. 351. 
Adminiſtration to the next of Kin ſhall be repealed at the Suit of the Huſband ; other- 
wiſe of the Wife. Ld. Raym. 685. 8 
And a reſiduary Legatee ought to be preferred before the Widow in an Adminiſtration 
cum ſeſtamento annexo. Vent. 217, 218, 219. 
If there is no Huſband nor Wife living, then, 
3. To the Children, Sons or Daughters. 


— 
— 
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* Adminiſtrator durante minori ætate of an Executor ought to ſhew that the Executor is under the Ag: of i7- 
But the Omiſſion is aided by Pleading over. Id. Raym, 409. | 
+ Adminilliator pendente //e mult aver that the Conteſt continues. 2 Ld. Raym. 1071. 


* 
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If Children die firſt, to the Father, or if the Father is dead, to the Mother. 3 Co. 40. 
4 e be Grandfather, Father and Son, and the Father dies Inteſtate, the Son ſhall have the 


H iſtration, and not the Grandfather. Abr. Ca. Eq. 249. 2 Vern. 125. And if no Fa- 


Mother, then, | | 
5 a Brother or Siſter of the hole Blood; and for want of them, 


? To Brother or Siſter of the Half Blocd, for they are all next of Kin in equal Degree. 
gle 74, 75, 102. And if none of the Half Blood, then, 

* To the next of Kent, Uncle, * Aunt or Couſin; and if none of theſe deſire the Admini- 
lation, but refuſe it, which they often do, becauſe the Inteſtate's Debts are greater than the 
Eſtate will bear, then, 

g To a+ Creditor. Bac. L.Trafs 160, And for want of all theſe, a 
To any other Perſon or Perſons, at the Diſcretion of the Ordinary; or the Ordinary Letters Ad 
may er officio grant to a Stranger Letters Ad colligendum bona defuniti or the Ordinary may oolligendum. 
cake them into his own Hands, to pay the Debts of the Deceaſed, in ſuch Order as an Exe- 
cutor or Adminiſtrator ought to pay them; but he or the Stranger who has Letters Ad col- 
ligendum cannot ſell them without making themſelves Executors of their own Wrong. Dyer 

256, Roll. Abr. 918. Vent. 350. 8 Co. 135. 9 Co. 39. 

If one has made a Will, and after the Death of the Teſtator the Executor proves it, and Adminiſtra- 
then dies Inteſtate, the Ordinary muſt grant Adminiſtration De bonis non, Ec. viz. non admi- tion de bonis 
xinifratis to ſome other Perſon. 2 Roll. Abr. go7. non, &c. 

An Executor obtains an Award of Execution on a Scire facias; the Adminiſtrator De bonis 
aan muſt bring his Scire facias on the original Judgment. 2 Ld. Raym. 1049. 

If an Executor has not proved the Will of the Teſtator, and dies, his Executor is not Exe- 
cutor of the firſt Teſtament, but Adminiſtration cum teſtamento annexo muſt be granted: But 
where an Executor has proved the Will, and dies, making an Executor, the ſecond Executor 
may be Executor to the firſt Teſtator. Noll. Abr. 907. 

Yet if an Adminiſtrator dies Inteſtate, or makes an Executor, his Adminiſtrator or Execu- 
tor ſhall not be Adminiſtrator or Executor to the firſt Inteſtate or Teſtator, but the Ordinary 
is to grant a new Adminiſtration, or an Adminiſtration De bonis non, Sc. of the Goods of the 
firſt Inteſtate or Teſtator; therefore where an Adminiſtrator has Judgment, and dies, his Exe- 
cutor cannot ſue out Execution upon that Judgment, for none ſhall have Execution of that 
Judgment but he who ſhall be ſubject to the Payment of the Debts of the firſt Inteſtate, to 
which the Executors of the Adminiſtrator are not ſubject. 5 Co. g. | 
If an Executor refuſes to prove a Teſtament, or if the Teſtator has appointed no Executor, Adminitra- 
Adminiſtration muſt be granted chm teftamento annexo to the next of Kin, Sc. tion cum te- 

If an Infant is made Executor, Adminiſtration muſt be granted cum teſtamento annexo to ſtamento an- 
his Guardian or next Friend Durante minore ætate; but ſuch Adminiſtration ceaſes when the“. 

Infant is ſeventeen Years of Age, and ſo it does if an Infant Executrix marries a Huſband Purante mi- 
of full Age before ſhe is ſeventcen Years of Age. 2 Inſt. 398. 5 Co. 29. 6 Co. 67. poco 

If an Infant is intitled to an Adminiſtration, it muſt be granted to another Durante minore 
gate, becauſe till he is of full Age he cannot enter into a Bond with Sureties to adminiſter 
faithfully, as required by the Stat. 22 & 2% Car. 2. c. 10. but before that Statute the Admi- 
niſtration ceaſed at ſeventeen Years of Age. | 

An Adminiſtrator Durante minore tate may bring Actions, but he cannot ſell any of the Actions by 
Goods of the Deceaſed, unleſs it is upon Neceſſity, as for the Payment of the Debts, Sc. him. 
ot for fear the Goods, ſhould periſh. He cannot let a Leaſe if the Grant of the Adminiſtra- Selling Goods. 
tion is ſpecial, as Ad opus, commodum et utilitatem Executoris durante minore ætate, & non aliter, ng 
&c. but if the Grant of the Adminiſtration is general without ſuch Reſtraint, ſuch an Admini- 
lrator may let Leaſes, Fc. Q. Noy's Max. 106. Roll. Abr. 910. Cre. Eliz. 718, 719. 

On Judgment againſt an Adminiſtrator Durante minore tate a Scire facias lies againſt the 
Lxecutor, &c. when of Age. Ld. Raym. 265. 

Mandamns lies not for an Adminiſtrator Durante minore ætate. 2 Stra. 892. 

An Adminiſtration may be granted Durante abſentia extra Regnum, or pendente lite, which Adminiſtra- 
83 good as an Adminiſtration Durante minore ætate. tion Durante 
Adminiſtrator Durante ab/entia muſt aver in his Declaration, that the Executor is abſent in ®bſentia extra 
Parts beyond the Sea. 2 L4. Raym. 1071. |; — 
Adminiſtration is granted to two, and one dies, yet the Adminiſtration does not ceaſe, wy..c Admi- 
0 is not like a Letter of Attorney to two, where by the Death of one the Authority niſtration does 
ales; but is rather an Office ; and Adminiſtrators are enabled to bring Actions in their own not ceake. 
»ames, they come in the Place of Executors, and therefore the Office ſurvives. 2 Yer. 514. 
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d | ; 
12 Aunt denied a Prohibition to ſtay the granting Adminiſtration to the Great Grandmother. Ld, Raym 686. 
3 Creditor who has had Adminiſtration may retain againſt the next of Kin, Ld, Raym. 689. 
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(D) The Intereſt of an Adminiſtrator in the Goods, &c. of the Inteflate, 


N Adminiſtrator by virtue of his Adminiſtration has Intereſt in all the Chattel, R 
and Perſonal of the Inteſtate, and in all the Goods and Chattels either in Poſſeſſio 7 
Action, in like Manner as an Executor in the Goods of the Teſtator deceaſed. And p 
theſe Goods and Chattels which belonged to the Inteſtate at the Time of his Death : 
which come to the Hands of the Adminiſtrator, ſhall be Aſſets, or ſufficient Goods = 
Chattels to make him chargeable to the Creditors as Executors are to Creditors and 15 
gatees, but before they come to his Hands he is not chargeable. Roll. Abr. 919. 2 Inſt 3 
By Cuſtom of the City of London, if a Contract is made by a Citizen of London 1. 
Money to another Citizen, and he who ought to pay dieth Inteſtate, the Adminiſtrator tal 
be bound to pay it as if it were by Obligation. 3 Co. 82. 
But though an Executor ſhall have all the Reſidue or Surpluſage of the Goods and Chat. 
tels after Debts and Legacies paid by virtue of his Executorſhip, it is otherwiſe in caſe of an 
What Admi- Adminiſtration, for an Adminiſtrator can take no Advantage by his Adminiſtration, (unlsh 
niftrator may by paying his own Debt firſt, (2 Roll. Abr. 92 2.) if it is equal in Degree with others, or b 
— taking the Goods and Chattels as they are appraiſed) becauſe the Surpluſage muſt be dit 
buted amongſt the next of Kin, if there are any Kindred, according to the Statute of 22 U 
23 Car. 2. c. 10. hereafter mentioned. 
If a Debtor takes Adminiſtration of the Goods and Chattels of his Creditor, this ſhall ne 
. diſcharge the Debtor, but his Debt ſhall be Aſſets, becauſe the Inteſtate did not act to tres 
him from the Debt, whereas by making a Debtor Executor the Teſtator doth thereby re. 
leaſe the Debt. 8 Co. 136. Roll. Abr. 922. But the Duty remains, and is Aſſets. Co, 7; 
264. b. 
When an Adminiſtrator (as well as an Executor) has paid funeral Charges, Debts, Sc. with 
his own Money, he may retain ſo much of the Goods of the Inteſtate in Kind according to 
the Value, and ſhall have Property in them. Ee 


(E) The Power of an Adminiſtrator, 


H E can do nothing till an Adminiſtration is granted to him, except Acts of Neceſſity 
and Charity. See before concerning Executors de ſon tort. 

But an Executor has his Power from the Will, and may act in many Caſes before Pro- 
bate, (of which ſee before concerning the Power of Executors ). 

After the Adminiſtration is granted, the Power of an Adminiſtrator is almoſt equal with 
that of an Executor; yet if there are many Adminiſtrators, one of them cannot ſell Goods, 
releaſe Debts, c. without the other, but they muſt all join, becauſe they have but one Au- 
thority. Noy's Max. 106. Bac. L. Tratts 162. | 


(F) The Office and Duty of an Adminiſtrator ; and therein how, to whom, aud if 
what Diſtribution is to be made. 


; 1 Office and Duty of an Adminiſtrator is the ſame as that of an Executor, as to the 
Burial of the Deceaſed, Payment of funeral Charges, making an Inventory, Payment of 
Debts, and paſſing the Account. And as an Executor muſt take a Probate of the Will, ſ 
the Adminiſtrator muſt apply to the Ordinary for Letters of Adminiſtration, upon granting 
of which he muſt enter into a Bond to make an Inventory, Sc. as hereafter mentioned. 
Bond to By Stat. 22 & 23 Car. 2. c. 10. All Ordinaries and Eccleſiaſtical Judges (upon granting 
MaKC. Adminiſtrations) muſt take Bond of the Adminiſtrator, with two or more Suretics, ( Qu. 
an Adminiſtrator cum teſtamento annexo) with Condition, that the Adminiſtrator ſhall make 
Inventory. A true and perfect Inventory of all the Goods and Chattels of the Deceaſed, and exhibit lf 
Adminitter, into the Regiſtry of the Ordinary's Court by ſuch a Day, and to adminilter according to 
and account Law, and to make a true and juſt Account thereof, and to make Diſtribution of the Sure 
_ Fe aa pluſage as followeth, (viz.) 
3 „ One Third to the Wife of the Inteſtate, the Reſidue amongſt his Children and ſuch a 
W Diftr1- : | =; irs at Law 
bution is to be legally repreſent them, if any of them are dead; except ſuch Children (not Heirs a 5 
made. who had any Eſtate by Settlement of the Inteſtate in his Life-time equs to the ay 
Shares. If their Shares are not equal to the other Shares, thoſe Children ſhall now have 0 
much of the Sufpluſage as ſhall make the Eſtate of all to be equal. But the Heir at - 
ſhall have an equal Share in the Diſtribution with the other Children, without any C0»! 
deration of what he hath of Land by Deſcent, or otherwiſe, from the Inteſtate. 


F 
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If there are no Children, nor legal Repreſentatives of them, one Half of the Inteſtate's | 
Goods and Chattels ſhall go to the Wife, the Reſidue equally to the next of Kindred to the 
Inteſtate in equal Degree, and thoſe that repreſent them, If there is no Wife, all ſhall be 
giſtributed amongſt the Children; if no Child, all ſhall be diſtributed amongſt the next 
of Kin, to the Inteſtate in equal Degree and their Repreſentatives. (But ſee Stat. 1 Jac. 1. 


. Poſt. | | | 
* No N ſhall be admitted amongſt Collaterals after Brothers and Siſters 


ildren. 1854 | 
"= the ſaid Statute, the Queſtion was on the Clauſe, That if there ſhould be no Repreſen- 
tations among Collaterals beyond Brothers and Siſters Children, whether it be intended of Brothers 
and Siſters to the Inteſtate, or whether, when Diſtribution falls out amongſt Brothers and 
Siſters, though remote Relations to the Inteſtate, Repreſentation ſhall be admitted; and the 
Court held, that the Repreſentation ſhould be only between Brothers and Siſters to the In- 
teſtate. Abr. Ca. Eq. 249. 2Vern. 233. Salk. 250. 

It one dies Inteſtate, leaving a Grandmother, and Uncles and Aunts, the Grandmother is 
intitled to the Perſonal Eſtate, in Excluſion of the Uncles and Aunts. Abr. Ca. Eg. 249. 
Salk, 251. | 

ity muſt be given by thoſe to whom ſuch Diſtribution ſhall be made, to refound to 
the Adminiſtrator in Caſe Debts afterwards appear, as mentioned by the Lord Chancellor in 
the Caſe of Edwards and Freeman, poſs. 

A Man died Inteſtate, leaving a Brother of the whole Blood, and Siſter of the Half Blood; 
and it was held, that the Siſter of the Half Blood ſhould come in for an equal Share with 
the Brother of the Whole Blood. Mod. 209. Vent. 3:6. 2 Lev. 173. Vern. 437. 2 Fern. 
124. Show. Parl. Ca. 108. 2 Vent. 317. : 

By Stat. 29 Car. 2. c. 3. The Act ot the 22 & 23 Car. 2. c. 10. ſhall not extend to the 
Eſtate of a Feme Covert that dies Inteſtate, but that their Huſbands ſhall have Adminiſtration 
of their Perſonal Eſtates, as before the making of the Act; and the Huſbands are not com- 
pellable to make Diſtribution of their Perſonal Eſtates. 

By Stat. 1 Fac. 2. c. 17. If after the Death of the Father any of his Children ſhall die In- 
teſtate without Wife or Children 1n the Life of the Mother, every Brother and Siſter, and 
the Repreſentatives. of them, ſhall have an equal Share with the Mother. 

A. had three Brothers, one died, leaving three Children, another two, and the third five; 
then A. died Inteſtate; and it was reſolved, that Diſtribution ſhould be per Capita, and not 
per Stirpes; and that all the Children ſhould have equal, becauſe none take by Way of Re- 
preſentation, but all as next of Kin. Abr. Ca. Eg. 249. 

If a Man makes his Will, and his Son Executor, but makes no Diſpoſition of the Surplus 
of the Perſonal Eſtate; the Son dies without proving of the Will; the Teſtator is dead In- 
teſtate as to the Surplus, and the ſame ſhall be diſtributed amongſt the next of Kin of the 
Teſtator. 2 Vern. 634. h 
F. on the Marriage of the Daughther of B. covenanted, in Caſe of a ſecond Marriage, to Of bringing 
pay the firſt Son by the firſt Wife 5007. there was a Son and ſeveral other Children of the into Hotchpot 
firſt Marriage; the Father died Inteſtate; and it was held, that the Heir muſt bring the 2ccording to 


25 . into Hochpot, although in Nature of Purchaſer under a Marriage- Settlement. 2 Vern. eee 
38, 639. * and of Diſtri- 

The great Caſe between Edwards and Freeman, Mic. 1727. on the Statute of Diſtributions bution where 
was thus: | Proviſion has 


h : - . 0 0 0 N . d 
F. on his Marriage entred into Articles, in Conſideration of the faid Marriage, and * Ry eh 


4000 J. Portion, to ſettle ſuch an Eſtate to the Uſe of himſelf for Life, Remainder to his of the Chil- 
intended Wife for Life, Remainder to the firſt and other Sons of the Marriage ſucceſſively dren of the 
in Tail Male, Remainder to Truſtees for 1000 Years (in Truſt) to raiſe Portions for Daugh- Inteſtate. 
ters in Caſe there were no Sons; that is to ſay, if but one ſuch Daughter 5000 J. and if two 

or more, then 60001. equally between them, to be paid at their reſpective Ages of eighteen 

Years, or Days of Marriage, which ſhould firſt happen; and 80 J. per Ann. Maintenance in 

the mean Time to each Daugther, with Remainder to his own right Heirs, and . gave a 

Bond of 100001. Penalty for Performance of Covenants: The Marriage took Effect, and they 

had Iſſue one Daughter only, one of the Plaintiffs, and no Son; then the Wife died, and 
afterwards F. married a ſecond Wife; and on that Marriage made a Settlement of this Eſtate 

amongſt others; but neither the ſecond Wife, nor her Truſtees, had any Notice of the Ar- 

ticles made on the firſt Marriage. Afterwards F. died Inteſtate, leaving a Son and a Daugh- 

ter by his ſecond Wife, and left a Perſonal Eſtate to the Amount of 200007. and upwards; 

the Daughter by his firſt Wife, at that Time, was about twelve Years of Age, and ſome 

me ſince intermarrying with the Plaintiff, they brought their Bill to have an Account of 

the Perſonal Eſtate of F. and their diſtributory Share thereof; and the only Quſtion was, 

| | Qq ; Whether 
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* See the Stat. 
1 Jac. 1. c. 17. 
as to the Cu- 
ſtom of Lon- 
don, &c. infia. 


was purchaſed for them by others, or by the Mother, as in this Caſe. 


whether the gol. ſhould not be looked upon to be ſo far an Advancement of the Daughter 
of the firſt Marriage, that if ſhe would have any farther Share of her Father's Perſonal Eſtate 
they muſt bring this 50001. into Hochpot, upon the ſeveral Clauſes and Intent of the Statute 
of Diſtribution, 22 & 23 Car. 2. 

Argued for Plaintiff, 1. That they were intitled to a diſtributive Share of the Father's perſo. 
nal Eſtate, without Regard to this 50001. which was no Advancement either within the Words 
or Meaning of the Act of Parliament, which intended only an Advancement of Children 
after they come in efſe, and when they were about being married or diſpoſed of in the 
World; but this, if any, was an Advancement long before the Plaintiff was born, and when 
it was wholly unknown and uncertain whether there ever would be ſuch a Daughter. 

2. That it was likewiſe contingent and uncertain, after ſhe was born, whether ſhe would 
ever be intitled to this Fortune or not; for if ſhe had died before eighteen or Marriage, it 
would have ſunk into the Inheritance for the Benefit of the Heir at Law, according to the 
Caſe of Pawlett and Pawlett, 2 Vent. 366. and ſhe was but twelve Years of Age at the Time 
of her Father's Neath, and therefore might have died before ſhe was intitled to this 5000]. 

2. That her diſtributive Share of her Father's Perſonal Eſtate veſted in her immediately 
on her Father's Death, or not at all; and then it could not be deveſted out of her, by the 
Accident of her attaining eighteen, or being married, whereby this 50001. became due. 

4. That this 5000/7. was a Debt upon the Father's Eſtate, which ſhe was intitled to as 1 
Creditor or Purchaſer, in Conſideration of her Mother's Marriage and Portion; for which 
was Cited the Caſe of Feaſt and Feaſt, 3 April 1726. where on a Marriage-Treaty Sir F. F. 
covenanted to leave his Wife 2000 J. at his Death, 20001. to his eldeſt Son, and 1000“. 
a-piece to his younger Childrenz and afterwards being a Freeman of London, died, leaving 
ſeveral younger Children; and it was held in that Caſe, that the 1000 l. a- piece to the 
younger Children being due only by Covenant was a Debt on the Perſonal Eſtate, and not 
being to be paid till after the Father's Death, was no Proviſion or Advancement either 
within the Statute of Diſtributions, or the “ Cuſtom of Londen, to bar them of their Cuſ- 
tomary or Diſtributary Shares of their Father's Perſonal Eſtate, which were greatly advanced 
at the Time of his Death. 

5. That this was not an Advancement within the Statute, it was urged, 1. That the Statute 
mentioned only two Caſes wherein there is to be any bringing into Hotchpot: iff, Where 
the Child had been advanced by the Father with any Eſtate. 2dly, Where he had been ad- 
vanced with any Portion; as to the firſt, the Plaintiff cannot be ſaid to have any Eſtate by 
thoſe Articles, for the Word Eſtate in the Statute means Lands in Oppoſition to Portion; 
and in the latter Part of it, it is mentioned Lands by Settlement expreſly ; but in the preſent 
Caſe the Plaintiff cannot be ſaid to have any Proviſion of Lands, the Settlement of the 
Lands being only in the Nature of a Mortgage for her Portion: Secondly, That this Por- 
tion is not within the Statute, as an Advancement by the Inteſtate in his Life-time, being 
neither payable nor demandable till after his Death; and therefore in the Caſe of Rowland 
and Shepherd, where the Father agreed to give in Marriage with his Daughter the Sum of 

ooo l. to be paid by Inſtalments of 1000/7. a Year; and the Father had paid 6000 J. of this 
N but died before the laſt 1000/7. became due; and on a Bill brought for a Diſtribution 
of his Perſonal Eſtate, it was decreed by Lord Macclesfield, and affirmed by the then preſent 
Chancellor (King), that the 6000 J. paid was not Part of the Advancement to be brought 
into Hotchpot, but that the remaining 1000/7. was a Debt to be paid out of the Perſonal 
Eſtate. | 

2. That the Statute muſt operate either at the Time of the Father's Death, or within 
a Year after at fartheſt; but in this Caſe the Plaintiff was not intitled to her 5000 l. either 
in her Father's Life-time, or within a Year after; and is the Diſtribution to wait till it be 
ſeen, whether ſhe would attain eighteen, or be married? Suppoſe there had been a Son at 
the Time of the Father's Death who had after died without Iſſue, would this Portion have 
been an Advancement in the mean Time, ſo as to debar her of her diſtributory Share? for be- 
ing contingent at firſt, ſuch Value cannot be ſet on it in Equity, as Gameſters do on Chances; 
and if Part is to be laid up till the Contingency happens, it is no Advancement in the mean 
Time; nor is there any Inſtance that one diſtributory Share ſhould be laid up to make 
a Heap. | a 

3. This ;oo0l. was not a voluntary Proviſion moving from the Father; but the Plaintiff 
was a Purchaſer thereof, in Conſideration of her Mother's Portion; and ſuppoſe a Child had 
Money of his own, and agreed with his Father, in Conſideration thereof, to have a Portion 
from his Father after his Death; or if a collateral Relation had purchafed ſuch a Portion from 
the Father for his Child, certainly this would not be an Advancement, and the Intent of the 
Statute was to make them all equal out of the Father's Perſonal Eſtate, not out of what 


4. That 


c 
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4. That this was not a Debt originally payable out of the Perſonal Eſtate, but out of 
Lands, notwithſtanding the 100004. Bond for performing of Covenants; and though the 
Defendants, who claim under the Settlement made on their Mother's Marriage, ſhall nct be 
affected as to the Lands thereby ſettled, for want of Notice, yet as to the Lands comprized 
therein, they ſhall be liable in the firſt Place; and if they are not ſufficient, the Perſonal 
Eſtate muſt be applied in Aid to make it up, by reaſon of the Bond. 

;. Beſides, no Caſe can be produced where a Portion ſettled by Marriage- Articles had 
been brought into Hotchpot as an Advancement by the Father; and yet it muſt often have 
happened that Fathers who have made ſuch Settlements have died Inteſtate, and is therefore 
ol great Conſequence. ; 
Fur Defendants it was argued, 1. That in the firſt Place no Settlement being made purſuant 
to the Articles, and the Bond for Performance thereof, the Land will in no Sort be ſubject 
thereto, but in Aid of the Perſonal Eſtate if that were deficient; and that too by the Aſ- 
ſiſtance of a Court of Equity on the Agreement, for between the Heir and Executor the 
Perſonal Eſtate ſhall be applied in the firſt Place to diſcharge [ncumbrances even on the 
Real Eſtate, and would have been ſo in this Caſe where it reſted barely in Covenant, and 
the Bond. 
54 That the 50007. thus provided for by the Settlement was an Advancement within the 
Mcaning of the Statute, which appears throughout to intend. and preſerve an Equality be- 
tween the Children; and if any Fineſſe of Reaſoning were made uſe of in the Conſtruction 
thereof, it ought rather to be in Support of that Intent. 
3. That the Subject Matter of the Statute was chiefly Perſonal Eſtate, and yet there is no 
Reaſon to exclude a Proviſion by a Real Eſtate; and therefore where the Statute ſays, Other 
than ſuch Child who ſhall have an Eſtate by Settlement, why ſhould not that be extended both 
to Real and Perſonal Eſtate? It is true, the Statute is not perfectly correct according to the 
Rules of Grammar, and therefore where Portion is mentioned in the firſt Part, it is omitted 
in the ſecond; and what is called Eſtate in the firſt Part, is called Land in the ſecond. 
4. That if the Lands are in Equity to be conſidered as a Settlement of Lands, then it is 
an Advancement according to the Act; it they are not to be conſidered as a Settlement of 
Lands, then it is an Advancement by a Portion; and as to the Objection, that this was not 
a voluntary Proviſion of the Father, but aroſe from the Contract of the Parties; it was an- 
lwered, that the Statute makes no ſuch Diſtinction, and therefore neither ought this Court 
to make it; for the Act only intended an Equality between the Children, whether the Pro- 
viſion was voluntary or by Purchaſe; and a Child provided for either one way or other is 
provided for; and it is not like the Caſes put, where a Child, either with his own or a Rela- 
tion's Money, purchaſes an Eſtate, or a Sum of Money from the Father; for this certainly is no 
Proviſion by the Father, but a direct Sale as much as it would have been to any Stranger; 
and in the Cafe of Newland and Shepherd, the Queſtion was not, whether the 60001. paid 
ſhould not be brought into Hotchpor, if ſhe had deſired to be let into a further Share; but 
whether the 6000/1. being more than her Share for the Whole, ſhe ſhould beſides have the 
other 1000 J. and it was agreed that ſhe ſhould; beſides there is no Pretence to ſay, that the 


5. That this Portion, though not payable till after the Fatbe's Death, was nevertheleſs a Pa. 
Proviſion for her by him in his Life-tine, as the Act ſpeaks; as the principal Part of it, viz. 
the Security, was executed by him in his Life-time, and as he was not at Liberty to controul 
t; and ſuppoſe he had given ſuch a Fortion at his Death, would not this bea good Proviſion 
wichin the Statute? and here the Portion is payable & ſoon as poſſibly it can be wanted, 
"2. at eighteen, or Marriage, and a Maintenance of 801. per Ann. in the mean Time; and 
tough it is true, that a Portion out of Lands ſinks in the inheritance if the Party dies be- 
fore it becomes payable, which if it were of a Perſonal Eſtate it would not; that is not ma- 
terial, ſince the Statute makes no Diſtinction, whether the Portion is payable out of the Real 
or Perſonal Eſtate. 
6. That if a Bill had been brought immediately after the Father's Death for a Diſtribution, 
ere would be no Inconvenience in ſettin apart a Sum to anſwer the Contingency when it 
ould happen, no more than in the Cab of Debts ; which is every Day done; and there 
ae ſome whoſe Eſtates are not got in till ſeveral Years after their Death; and a Diſtribution 
may very properly be made thereof from Time to Time, as they come in; neither is, the 
[tribution wholly to wait till they are got in; and in the Caſes of Finney and Finney, and 
9 and Hutchinſon, it was decreed, that the Heir at Law ſhould bring into Hotchpot 
owe: Share he received out of the Perſonal Eſtate, if he would have any more; and in 
4 aſe of Kelway and Kelway, on the Statute 2 * I. it was held, that where a Man 
< leaving a Wife and no Children, that the Wife being intitled to one Moiety of his 
| Perſonal 
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Cuſtom of * London is to govern an Act of Parliament. * See ut ſu- 
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Perſonal Eſtate, the other Moiety ſhall be diſtributed equally between his Mother and B 
and Siſters; and yet the Caſe of leaving a Wife is not mentioned in that Statute. 

The Court were all clear of Opinion, That this was an Advancement by the Father in h 
Life-time within the Meaning of the Statute, though contingent and future, ſo that he 
could not have that and her diſtributory Share likewiſe; and the Maſter of the Rolls fie 
that the Civil Law made no Difference between a Real and Perſonal Eſtate, but only mo. 
veable and immoveable; and the Words of the Act, which ſpeak of a Proviſion made bs 
the Father in his Life-time, are very proper to diſtinguiſh between that and a Proviſion 
made by his Will; and cited the Writ De rationabili parte bonorum, and Stoinb. 200. to prove 
that a future Proviſion will exclude the Heir or any other of the Children; and cited | "Wi 
lett and Pawlett, 2 Vent. 366. Vern. 321, and the Chief Juſtice ſaid, Suppoſe the Father 
had left but 20007. Perſonal Eſtate, it would be extremely hard, that the eldeſt Daughter 
ſhould have her 50007. and a Share of the 2000 /. too. | 

Aud per Lord Chancellor, the Caſe of Feaſt and Feaſt is not to be cited in this Caſe, that 
being a Cauſe by Conſent, and the Queſtion very little conſidered; and he faid, he thought 
any Settlement in or out of Lands, either by Annuity, Rent or Portion, would be a Pro. 
viſion within the Statute; and that ſuch Proviſion might be valued and brought into Collatis 
bonorum if they think it worth their while, that the 50001. whether called contingent or 
not, is an Intereſt, and ſuch a one as would happen within a reaſonable Time, wiz. fix or 
ſeven Years after the Father's Death, and there was then no Son; and it was ſuch an Intereſt 
as was valuable. That the Diſtribution muſt be made as the Eſtate ſtands at the Father's 
Death, and the Parties are to give Bond to refund if Debts afterwards appear; and future 
Debts due to the Inteſtate muſt be diſtributed as they can be got in; that here the Contin- 
gency has happened, and ſhe is now at Liberty to ſay, whether ſhe will ſtick to that Pro- 
viſion, or bring into the Computation of Collatio bonorum, in order to have an equal Share 
with the Reſt. But as to the 804. per Ann. Maintenance, that is not to be brought in, 
being only for the Education and Maintenance of the Daughther, which the Parents were 
beſt Judges of, and accordingly the Decree was pronounced per Lord Chancellor King, 
aſſiſted by Raymond C. F. and the Maſter of the Rolls, and Price and Forteſcue F. Abr, 
Ca. Eq. 249 fo 234. | | 

And by ſaid Stat. 29 C. 2. c. 3. An Eſtate pur auter vie ſhall go to the Executors or Ad- 
miniſtrators of the Party that had the Eſtate, and be Aſſets in their Hands, if no Deviſe be 
thereof made, or no ſpecial Occupant thereof. 1-3 j 

But ſince the making that Statute, Doubts having ariſen, where no Deviſe was made of 
ſuch Eſtates, as to whom the Surplus ſhould belong after Debts, &c. paid; therefore by 
Stat. 14 C. 2. c. 20. ſect. . it is enacted, That ſuch Eſtates pur auter vie, if there be no ſpe- 
cial Occupant thereof, of which no Deviſe ſhall have been made according to ſaid Stat. 29 
C. 2. c. 3. or ſo much thereof as ſhall not have been ſo deviſed, ſhall go, be applied and 
diſtributed in the ſame Manner as the Perſonal Eſtate of the Teſtator or Inteſtate. 

By Stat. 1 Fac. 2. c. 17. Such Part of any Inteſtate's Eſtate within the City of Londen or 
Province of York as any Adminiſtrator has by Virtue only of being Adminiſtrator, ſhall be 
ſubject to Diſtribution as in other Caſes, and the Cuſtom obſerved therein ſhall not be ſub- 


rothers 


. 


ject to extend to it. 


By Stat. 1 Jac. 2. c. 17. No Adminiſtrator ſhall be cited to render an Account of the Per. 
ſonal Eſtate of the Inteſtate, otherwiſe than by Inventory, unleſs it be at the Inſtance of 
ſome Perſon in Behalf of a Minor, or of one having a Demand out of ſuch Perſonal Eſtate 
as Creditor or next of Kin. | 


SEG, YI: 
Of acquiring Goods, &c. by Legacy. 
T- HE Property in Goods, Cc. may be acquired by Legacy. 


(A) Legacy what, and Legatee who, 


A Legacy is a particular Bequeſt or Gift of Goods and Chattels to one or more by mu 
ment. In me Caſes a Bequeſt of Lands, Cc. may be called a Legacy, Term 
Ley, Verb. Legacy. 2 Inſt. 81. ee avs | MW 
A Legatee or Legatary, is he to whom the Legacy is given. 1 of Tel 
And a Refiduary Legatee, is he to whom after the particular Legacies all the Reſt of le 
tator's Goods is given. . n 
(B) 7. 
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„ l 
(B) To whom Legacies are to be faid, or not. 


Legacy of 1001. was deviſed to an Infant of about ten Years of Age; the Executor 
ac this Legacy to the Father, and took his Receipt for it; when the Infant came of 
Age, the Father told him he had ſuch a Legacy of his in his Hands, but could not pay it 
6 diately 3 but however would not have him trouble the Kxtcutor about it, for that he 
would give it him: Upon this the Son reſted ſatisfied for about tourteen or fifteen Years, 
and he and his Father carried on a joint Trade together, and then became Bankrupts; and 
upon a Commiſſion taken out againſt the Son, this Legacy of 1007. was aſſigned, amongſt 
other Things, for the Benefit of his Creditors; and the Plaintiff, the Aſſignee of the Com- 
miſſion, brought this Bill againſt the Executor, to have an Account and Payment of the 
Legacy. And for the Defendant it was inſiſted, that this would be an extreme Hardſhip on 
him if he ſhould be obliged to pay it over again; that he had already fairly and honeſtly 
paid it to the Father whilſt he was in good Circumſtances, and if Application had been 
made ſooner, he might have had his Recompence over againſt the Father; that the Father 
was by Nature Guardian to his Children, and ſuch Payments to him have formerly been al- 
lowed good, though now indeed this Court has thought fit to extend their Care farther for 
ſuch Children, and diſallowed ſuch Pay ments; but the Circumſtances of this Caſe were ſuch, 
that the Defendant it was hoped would not be anſwerable again for it. My Lord Chancel- 
aid, that if the Father had not made his Son ſuch Promiſe of Recompence, and the Son 
had acquieſced all that Time, the Caſe might have been more doubtful ; but this Promiſe 
of the Father drew him to forbear applying to the Executor ſooner ; and ſince his Father 
had not, nor could now make good his Promiſe, being a Bankrupt likewiſe, the Reaſon 
of the Son's Forbearance was at an End; and he thought the Rule of this Court, in not 
ſuffering Parents to receive their Childrens Legacies, was founded on very good Reaſon ; 
and therefore leſt this Caſe might hereafter be cited as a Precedent, when the Circumſtances 
attending it were forgotten, and to diſcountenance and deter others from paying ſuch Le- 
gacies to the Parents, (though he did not deny the Hardſhips of this particular Caſe) he de- 
creed againſt the Executor; which was affirmed on a Rehearing. Abr. Ca. Eg. goo, 301. 
A. B. deviſed oo. to P.'s Wife, to be paid within ſix Months after Teſtator's Death: 
The Executor paid the ſame to the Wife, and had her Reccipt for it; but it was decreed 
that the Executor ſhould pay it over again to the Huſband with Intereſt. Vern. 261. 


(C) Who are incapable of taking by Legacy, or of being Legatees. 


B. Stat. 3 Jac. 1. c. 5. F. 10. Every married Woman being a Popiſh Recuſant convict 
(her Huſband not being convicted) who does not conform herſelf by the Space of one 
whole Vear next before the Death of her Huſband, ſhall be diſabled to be Executrix or Ad- 


miniſtratrix of her ſaid Huſband, and to have or demand any Part or Portion of her ſaid 


lite Huſband's Goods or Chattels, | 

And by Stat. 13 I. 3. c. 6. $. 6. & 1Geo. 1. c. 13. Every Perſon that executes any Of- 
fice, &c. and neglects or refuſes to take and ſubſcribe the Oath of Abjuration of the Preten- 
der, and Allegiance to the King, &c. mentioned in the ſaid Statute, ſhall be incapable of any 
Legacy or Deed of Gift, Sc. 


And by Stat. 5 Geo. 1. c. 27. If any of the King's Subjects, being Artificers in Wool, 
Iron, Steel, Braſs or other Metal, Clock-maker, Watch-maker, or other Artificer of Great 


Britain, ſhall go out of the King's Dominions to exerciſe or teach the ſaid Trades to Fo- 


reigners 3 and if any of the King's Subjects in any foreign Country, exerciſing any of the 
laid Trades ſhall not return into this Kingdom within ſix Months after Warning given by 
te Ambaſſador, Sc. of Great Britain, and from thenceforth inhabit within this Realm, ſuch 
*cr10n ſhall be incapable of taking any Legacy, Sc. and ſhall forfeit his Goods, &c, 


(D) Difference between the Property and Uſe being bequeathed. 


HERE is a Difference where the Property of a Thing is given, and when only the 
U/e of it is given; for a Man may give the Uſe of his Plate, Cc. to one for Life, 
emainder to another; but if the Plate was given for Life, or an Hour, a Remainder to 
another would be void, and the Legatee may diſpoſe of it; but if he does not diſpoſe of 
u. he in Remainder ſhall have it. Noy's Max. 31, 99, 100. But now in Equity a Bequeſt 


v 4 Chattel Perſonal for Life, Ec. is conſtrued to mean the ſame Thing as a Bequeſt of the 

Uſe of it: For Example, D. by Will deviſed all his Goods in C.'s Houſe to G. for Lite, 

al after her Deccaſe to the Heir of Sir J. D. upon which the Queſtion was, Whether he 
r 


that 


ee... 


Legacy. tt 


that was Heir of Sir F. D. ſhould take theſe Goods as Deviſee, and the ſaid Goods go to 
his Executors, although ſuch Heir died in the Life-time of G. or whether he that was Heir 
Uh of Sir J D. at Gs Death ſhould have them? It was urged that theſe Goods were only the 
| Furniture of the ſaid Houſe, and guafi an Heir- Loom. But it was decreed that they abſy. 
lutely veſted in the Perſon of him that was Heir of Sir J. D. at the Time of his Death, 
| | Vern. 35, 36. 
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(E) Where Legacies are recoverable; and of an Executor's Aſent to Legacies. 


| 8 | Dry are not recoverable at Common Law, but in Chancery or the Spiritual Court, 
0 ' verable. But if an Executor promiſes, that in Conſideration of Forbearance to ſue for his Le. 
| gacy he will pay the Legacy at ſuch a Time, by virtue of that Promiſe it becomes a Debt, 
and may be recovered at Common Law. 
Executor's The Common Law gives the Executor Time to conſider of the Value of the Goods, and 
Conſent toa State of the Debts, that he may ſafely pay a Legacy without Danger to his own Goods. 
Legacy,where. The Legatee muſt have the Aﬀent or Agreement of the Executors, or one of them, for 
necelary- till then he may not enter or take his Legacy, becauſe the Executor is to pay Debts of Re. 
cord to the King, or by Bill and Bond ſealed, or Arrears of Rent, or Servants or Workmens 
Wages, before Legacics ; but not Debts of Shop-Books, nor Bills unſealed, or Contract by 
Word, for before them Legacies are to be paid; and if one of the Executors afſents te pay 
| Legacies before the Debts which ſhould be firſt paid, he ſhall pay the Value thereof out of 
| | his own Pocket, if there be not otherwiſe ſufficient to pay the ſaid Debts; and this is the 
| Reaſon why no Property can be transferred to the Legatee without the Conſent of the Exe- 
| cutor, even if it is a Specifick Legacy, as a Piece of Plate, Sc. it cannot be taken without 
his Aſſent; for otherwiſe, by ſuch Legacies, the Teſtator might give all his Goods away to 
F defraud his Creditors. Perk. $. 570. Roll. 618. Co. Lit. 111. 4. 10 Co. 49. Bac. I. 
Tratts 163. 
| Where a Leaſe for Years is deviſed, the Executor's Aſſent is neceſſary. And where a 
Leaſe for Years is bequeathed to one for Life, or ſo many Years as one ſhall live, the Re- 
mainder over, the Aſſent to the firſt Eſtate ſhall be effectual to him in Remainder, 8 Co. 
955 96: 10 Co. 47. Co. Lit. 111. 8. 

If the Legacy is given to the Executor himſelf, it ſhall come to him as Executor, except 
he chuſes to take it as Legatee, for the Law gives him his Election. 10 Co. 47. 

When there are many Executors, the Aſſent of one is ſufficient to transfer the Property to 
the Legatee; and one Executor may take his Legacy without the Aſſent of his Co-Executors, 
for one may releaſe, Cc. and if there is not ſufficient to pay Debts, he only that aſſents ſhall 
anſwer of his own proper Goods. Perk. F. 572. Bac. L. Trafts 163. | 

An Executor may aſſent before and after Probate z an Infant Executor before ſeventeen 
Years of Age cannot bind himſelf by his Aſſent; nor a Feme Covert where ſhe is Executrix, 
but her Huſband's Aſſent in that Caſe is ſufficient. Cro. El. 719. 5 Co. 29. bet 

An Adminiſtrator Durante minore ætate of an Executor, cannot aſſent to a Legacy unleſs 
there be Aſſets to pay Debts, Sc. 5 Co. 29. 5. | | 

Aſſent implied An Aſſent may be implied, as well as expreſs ; for if a Horſe is bequeathed, and one offers 

or exprels. to buy him of the Executor himſelf, who directs him to go to the Legatee to buy him, or 

1 if the Executor himſelf offers the Legatee Money for him, Cc. this is an implied Aſſent, and 

1 ſufficient ; for if the Executor once declares his Aſſent to the Legacy, the Legatee may take 

4 it, though the Executor revokes his Aſſent afterwards, becauſe by the Aſſent the Property 
was veſted in the Legatee. 4 Co. 28. Plowd. 343, 544. 

Where the The Executor's Aſſent is not needful in a Devife of Lands by one ſeiſed in Fee-ſimple, 


Aſſent is not if he deviſes the ſane in Fee, in Tail, for Life, or Years. Co. Lit. 111. 4. 
neccllary, | 


(FT) At what Time Legacies are to be paid. 


A By Will gives a Legacy to B. at twenty-one, and if he died before twenty-one, then 
* to the Plaintiff; B. dies before twenty-one, and the only Queſtion was, whether the 
| Plaintiff was intitled to the Legacy preſently, or muſt wait till B. if he had lived, would 
have been twenty-one; and on Time taken to conſider of it, my Lord Chancellor was of 
Opinion, the Plaintiff was intitled to the Legacy preſently ; but where a Legacy is given to 
one, to be paid at twenty-one, ſo as to be an Intereſt veſted in him preſently, though noc 
payable till twenty-one; if the Party dies before that Age, his Executors or Adminiſtrators 
ſhall not have it till the Legatee, if he had lived, would have been twenty-one Years of Age. 
or. Ca. Eq. 299, 300. [ALY 92 FER 3 
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Legacy, 


if a Legacy is given to a Child payable at twenty-one, and the Child dies before, though 
his Adminiſtrator ſhall have the Legacy, yet he muſt wait for it till ſuch Time as the Child, 
f he had lived, would have come to twenty-one. 2 Vern. 199. | | 
But if a Legacy is deviſed to F.S. to be paid at twenty-three Years of Age, and if he dies 
belore, to go over to A. and B. and J. S. dies an Infant, the Legacy ſhall be paid preſently, 
2 Vern. 283. 

if a Legacy be given payable at twenty-one, with Intereſt in the mean time, and the In- 
tant dies, his Repreſentative may ſue for it immediately. Stra. 238. 

A Legacy of 500/. was given to the Defendant's Teſtator when he ſhould be twenty-four 
Years old; the Plaintiff being his Siſter, and Executrix to the Teſtator that gave the Le- 
gacy, paid the Legatee 290 l. of it at twenty-one, to put him out into the World, and gave 
bim a Bond to pay him the other 250/. at a Day certain, which was the very Day he would 
tan his Age of twenty-four Tears; he died before that Age. To a Bill to have the 2 50l. 
repaid, and the Bond delivered up, the Defendant pleaded the Payment, and the Bond which 
was for Payment at a certain Day, and became a Duty thereby; and upon Debate the Plea 
was ordered to ſtand for an Anſwer, the Lord Chancellor declaring it was fit to be heard on 
the Merits. 2 Vern. 31. 


(G) In what Order Legacies are to be faid. 


F the Executors doubt that they ſhall not have enough to pay every Legacy, they may 

pay which they liſt firſt z but they may not ſell any ſpecial Legacy which they will to 
pay Debts, or a Leaſe of Goods to pay a Money Legacy ; but they may fell any Legacy 
which they will to pay Debts, if they have not enough beſides. Bac. L. T rafts 163. 


(H) Of abating Legacies. 


Specifick Legatee is not to abate in Proportion with other Legatees, where there is a 
A Deficiency to pay the Debts. 2 Vern. 111. 

If A. by Will deviſes to his Wife all his Perſonal Eſtate at a Place called V. and deviſ-: 
to B. a Legacy of 500 J. and ſeveral other Legacies, and Aſſets prove deficient to pay the 
zool. and other Legacies, yet the Wife's Legacy being a ſpecifick Legacy, ſhall take 
Place, 2 Vern. 688. | . 

If a Man deviſes a ſpecifick Legacy, and likewiſe other Legacies, though the other Lega- 
cies fall ſhort, yet the Legatee muſt have his ſpecifick Legacy intire ; but if a Man deviſes 
ſeveral Legacies, and 1004. to one and z017. to another, c. there, although he directs the 
Legacy of 1007. to be paid in the firſt Place, yet if the other Legacies fall ſhort, then the 
Legatee of 1007. muſt make a proportionable Abatement of his Legacy. Vern. 31. 2 Chan. 
Rep. 138, 

J. S. having 40001, ſecured to him by Bond in the Names of A. and B. in Truſt for him- 
{:1f, deviſed it to his Daughter, (now married to the Plaintiff) and made her reſiduary Le- 
gee; and by the ſame Will deviſed a Leaſe he had in Farm to R. D. and there not appear- 
ug Aſſets at his Death to pay his Debts, this Farm deviſed to R. D. was ſold for Payment of 
Debts: Afterwards by Decree of this Court the 40001. was adjudged to be Aſſets to pay 
Debts, and was brought into Court, and there to remain for that Purpoſe ; the Plaintiff pro- 
poſed to have what remained of the 40007. paid out of Court to him, all Debts being (as 
was ſaid) paid, and the Defendant R. D. oppoſed it, till he had firſt had Satisfaction out of it 
for the Value of the Farm deviſed to him, and fold for Payment of Debts. The Court held 
that the Deviſe of this Sum of Money was a ſpecifick Legacy, and therefore R. D. can have 
but a proportionable Part of the Value of his ſpecifick Legacy out of it. Ar. Ca, Eg. 298. 


(1) Of Refunding Leg acies. 


A Creditor ſhall make Legatees refund, when Aſſets become deficient, though thete be 

no Proviſion made for Refunding. Yern. 94: 2 Vern. 205. 2 Vent. 360. 

So where A. being indebted to B. made C. his Executor, and C. waſted the Eftate, and 
died, having deviſed ſeveral Legacies, and made D. Executor, which Legacies D. paid; and 
B. having exhibited a Bill againſt D. the Executor of C. for his Debt due from the firſt Te- 
Ktor, and againſt the Legatees in the Will of C. to compel them to refund their Legacies; 
lere not being ſufficient Aſets of the firſt Teſtator ; and it was decreed accordingly. Yern. 162. 

f an Executor pays out the Aſſets in Legacies, and afterwards Debts appear, of which he 
al no Notice at the Time of Payment of the Legacies, he by a Bill in Equity may com- 
bel the Legatees to refund. Chan. Ca. 136. If he had been compelled by a Decree in 
Equity to pay the Legacies, he may make the Legatees refund. 2 Vern. 205. - 

ut 
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But if an Executor voluntarily pays a Legacy, or aſlents to the Deviſe thereof, he cant 
either in Favour of other Legatees or Creditors, compel the Legatee to refund. Vern 5 
453, 460. 2 Vern, 205. 2 Chan. Ca. , 145. 2 Chan. Rep. 248. 9, 

One Legatee ſhall compel another to refund where the Aſſets become deficient, thous} 
there be no Proviſion made for refunding. Yern. 94. But if the Executor is ſolvent = 
he voluntarily paid the Legacy, the unſatisfied Legatee may come upon him, and oblige him 
to pay it out of his own Purſe. Chan. Rep. 133. 2 Chan. Ca. 132, And therefore the Ex. 
cutor is always to be made a Party to the Suit. Chan. Ca. 136,248. 2 Vent, 360, 


(K) What a Widow may diſcount out of Legacies to Children for the;, 
Maintenance, 
AJ HEN s Wife is made Executrix with Legacies to the Children, and ſhe marries again 
at the Inſtigation of her Huſband, ſhe frequently will endeavour to diſcount Mai. 
tenance and Education; but this was not ſuffered in the Chancery, ſo as to diminiſh he 
1 Sum, lor the Mother ought to maintain her Children; yet a Sum of Money paid 
or the Binding out a Child to be an Apprentice, was allowed to be diſcounted, 2 Vent. 353 


* 


(L) Mee the Legatees ſhall have Intereſt and Maintenance. 


Egatees exhibit a Bill againſt the Executor, and by their Guardian pray, thathe may 

be obliged to allow them Maintenance; to which the Executor demurred, becauſe the 

Legatees were under Age, and the Legacies not payable till they were twenty-one Years of 
Age; but the Demurrer was over-ruled. Chan. Ca. 60. 

If a Father deviſes Legacies or Portions to his Daughters or younger Children, to be paid 
or payable at their reſpective Ages of twenty-one Years, or any other Time certain, without 
making any Proviſion for their Maintenance in the mean Time, and die; in this Caſe they 
ſhall have Intereſt for their Portions from his Death till paid, becauſe the Father was obliged 
to have provided for them if he had lived; but if ſuch Portions had been deviſed do tien 
by a Stranger, to be paid or payable at ſuch an Age, their Legacies ſhould not carry Intereſ 
in the mean Time, becauſe he being a Stranger, was under no ſuch Obligation to provide for 
them. Abr. Ca. Eg. 3or. | | e ML ING 

A Father by his Will gave 20007. a- piece to his two Daughters, payable at twenty-one, 
and charged on Land and Perſonal Eſtate; and the Perſonal Eſtate being exhauſted in Debts, 
my Lord Chancellor held they ſhould have a reaſonable Maintenance out of the Real Eſtate 
until their Legacies became payable, and allowed them 8017. per Ann. each. Did. 

If A. gave a Legacy to his Grand-daughter an Infant, to be paid at a certain Time, in 
ſuch Manner as his Wife, who was his Executrix, ſhould think fit and beſt for his Grand- 
daughter ; and the Executrix lived near twenty Years, and died without paying the Legacy, 
the Legacy was decreed to be paid with Intereſt from the Death of A. though there was 
no Demand made of it in the Life of the Executrix. Vern. 231. | 

If a Legacy be made payable at a certain Day, it ſhall carry Intereſt from the Time of 
Payment. Vern. 262. But a Demand ſeems neceſſary, for where a Legacy was given to 
J. S. to be paid at a certain Time, it was held that it ſhould only carry Intereſt from the 
Time of the Demand made. Abr. Ca. Eg. 286. 


(M) Ademption of a Legacy. 


A Deviſed to his Daughter 200 J. and alſo his Houſhold Goods, if ſhe ſhould not be 
married in his Life-time; but before he died he gave with his Daughter in Marriage 
above 2001. and died, not having revoked nor altered his Will; and the Court held, that } 
the Legacy was extinguiſhed by the Portion. 2 Vern. 114. : 

The Defendant's late Huſband inter alia deviſeth as followeth : I give and deviſe to A. m 
good and only Uncle, the Sum of 5001. that is to ſay, that Bond and Judgment be gave me for 
4001. and 1001. in Money, and makes the Defendant his Executrix, and deſires her to be 
kind and aſſiſting to his Uncle, that he might live as became a Gentleman: The Uncle 
ſometime after ſold an Eſtate, and with the Money paid off 3204. and took up the Bond, 
and had the Judgment vacated, and gave a new Bond for the remaining 80/. and ſometime 
after the Teſtator died, and the Uncle having Notice of this Will, brought his Bill for tis 
Legacy of go. The Defendant inſiſted that this was a ſpecifick Legacy of that particu 
Bond and Judgment, and they being cancelled and altered before the Teſtator's Death, was 


an 
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Ch. 3. . 7. es 
* Ademption of the Legacy as to ſo much; and beſides, they urged that this Payment of 
the 350“. amounted to a Releaſe of ſo much of the Legacy, and therefore the Plaintiff would 
have no Rigait but to the Remaining 100 J. | On the other Side it was inſiſted, that the Di- 
verſity is where the Money is voluntarily paid in by the Perſon who owes it, and where the 
Teſtator ſues for and recovers it. In the firſt Caſe the Legacy continues ſtill good, becauſe 
the Money comes only home to the Perſonal Eſtatez but in the other Caſe, the Teſtator 
by ſuing for it, ſhews, that he intended to make it his own, and therefore would not leave 
it to the Legatee to recover, and the Juſtice of the Uncle ought not to prevent the Affection 
of the Nephew; and no Alteration of his Intention appeared. My Lord Keeper was clear 
of the ſame Opinion, and decreed the 80/1, Bond to be delivered up, and the Reſidue of 
the Legacy to be paid. Abr. Ca. Eq. 302. 2 Vern. 681. 

Legacy to a Child diſcharged by a Proviſion ſubſequent to the Will. Str. 235, 

0. by Will deviſed thus: Item, I give and bequeath to my Grand-daughter Mary Ford, the 
Plaintiff, the Sum of 401. being Part of a Debt due and owing to me for Rent from G. M. ſhe 
allowing what Charges ſhall be expended in getting in the ſame. Item, I give and bequeath unte 
my Grandſons A. and B. the Reſt and Reſidue of what is due and owing to me from the ſaid 
G. M. which is about 401. more, to be equally divided between them, they allowing Charges as 
oforeſaid. After the Teſtator received the whole Debt owing for Rent from G. M. For the 
Plaintiff it was inſiſted, that there was a Difference between a ſpecifick and pecuniary Le- 
gacy; that though the diſpoſing of a ſpecifick Legacy might be an Ademption of it, yet 
this being a pecuniary Legacy, the paying the Money to the Teſtator would be no Loſs 
of it. On the other Side was inſiſted on the Difference between a voluntary and compulſory 
payment, that though the firſt was no Ademption, yet the ſecond was, and that the Teſtator 
obliged G. M. to pay in the Money. But Lord Chancellor was of Opinion, that there was no 
Foundation for the Difference taken in the Books between a voluntary and compulſory Pay- 
ment, for the latter might be with an Intent to ſecure the Legacy on all Events, and decreed 
the PlaintilF the 40 J. Legacy. Ar. Ca. Eg. 302. 


(N) Where a Legacy is loft or not by Death of the Legatee. 


F a Legatee dies before the Teſtator, the Legacy is loſt; but if the Teſtator dies, and 
| there is a Time limited for Payment of the Legacy, and. the Legatee dies before that 
Day, his Executor ſhall have the Legacy; for the Legatee had a preſent Intereſt, though the 
Time of the Payment was in futuro; otherwiſe if a Legacy is bequeathed to one at ſuch a 
Time, and he dies before that Time, for then the Legacy is loſt. - 10 Co. 51. 2 Vent. 
42, 366. 

E. W by her Will made a Bequeſt-in theſe Words: 7 give unto my loving Kinſman R. H. 
the Sum of 3001. one hundred Pounds Part whereof he doth owe me, which 1 do intend to give 
to my Couſin S. H. his youngeſs Daughter , but my Will and Deſire is, that he will give the ſaid 
3001. to his Daughter S. H. at the Time of his Death, or ſooner, if there be Occaſion, for her 
better Advancement and Preferment : The Teſtatrix at the making of her Will was in Eng- 
land, and it ſo fell out, that R. H. died in Ireland eight Days before the Death of the Teſta- 
trix; and afterwards S. H. died at the Age of ſixteen, and unmarried, and the Plaintiff was 
her Adminiſtrator. And it was decreed at the Rolls, and affirmed by my Lord Chancellor, 
that the Words I deſire, or I will, amount unto an expreſs Deviſe, and that the one hundred 
Pounds Bond to the Teſtatrix ſhould be aſſigned to the Plaintiff, and the 2004. paid him, 
with [ntereſt from the exhibiting of the Bill; although it was inſiſted upon that a Benefit was 
celigned R. H. and that he was not a bare Truſtee, for he was to have the Intereſt of the 
300/ for his Life, unleſs his Daughter had Occaſion for it before his Death, which ſhe had 
not. 2 Vern. 466, 467, 468. 

But where A. deviſes to his Siſter 3501. upon Condition that ſhe at or before her Death 
ſhould give to her Children 20017. thereof, and the Siſter died in the Life-time of the Teſta- 
tor; it was held, that the whole 3501. was lapſed; for it being a Deviſe of Money, the ab- 
lolute Property veſted in the firſt Legatee. 2 Vern. 116. 

D. the Teſtatrix by Will, reciting, that E. owed him 400 J. gave and bequeathed that 
400l. to him, provided he out of the 400. paid ſeveral Sums in the Will mentioned to his 
Wife and Children, and the Reſt and Reſidue he freely and abſolutely gave to E. and willed 
ad required the Executor to deliver up the Security immediately upon his Death, and not 
to claim or meddle with the Debt, or any Part thereof; but to give ſuch Releaſe or Diſ- 
Charge as E. his Executors or Adminiſtrators, ſhould require or think fit; E. died in the 
Life-time of the Teſtatrix; and it was held, that the Money directed to be paid the Wife 
nl Children was well deviſed; but as to the Reſidue deviſed to the Debtor himſelf, that it 
es a lapſed Legacy, he dying in the Life-time * the Teſtator, although it was 2 

8 that 


Legacy. Part 1 


that if the Teſtator had ſaid, I forgive ſuch a Debt; or, that my Executor ſhall not demand 


it, or ſhall releaſe it, that would have been a good Diſcharge of the Debt, though the Debtor 


died in the Lite-time of the Teſtatrix, 2 Vern. 521. 

If A. deviſes 15007. a- piece to the four Children of J. S. by Name, to the Sons to be paid 
at their Ages of twenty-one Years, and to the Daughters at eighteen or Days of Marriage 
and in Caſe one or more of the aforeſaid Children ſhall happen to die before his, her or their 
reſpective Legacy or Legacies ſhall become due, then ſuch Legacy or Legacies ſhall go to 
the Survivors of them; and in Caſe three ſhould die, then the Survivor to take the Whole: 
if one of the Children dies in the Life-time of the Teſtator, the Survivors ſhall take that 
Share, and it ſhall not be a lapſed Legacy. 2 Vern. 207, 211. 

So where a Legacy of ;0/. was given to A. at twenty-one, or Marriage, and 50. to B. x 
twenty-one, or Marriage; and in the Cloſe of the Will the Teſtator added, If an Lepate 
dies before his Legacy is payable, the ſame ſhall go to the Brothers and Siſters of ſuch Legate, 
A. dying in the Lite- time of the Teſtator, it was adjudged no lapſed Legacy, but that ir 
ſhould go to the Brothers and Siſters. 1 Vern. 425. 2 Vern. 378, 653, 744. 2 Chay, 
Rep. 187. 

80 when a Man deviſed to A. and B. the two Daughters of his Brother G. to be paid 
within a Year after the Death. of his Wife, viz. 5ol. to A. and gol. to B. if they ſhall 
both be alive at the Time of Payment, but if either of them ſhall die before, then the 
ſaid 1001. to the Survivor of the ſaid two Daughters; one of the ſaid two Daughters died 
in the Life-time of the Teſtator; and the only Queſtion was, whether the ſurviving Davugh- 
ter ſhould have the whole 100 l. or only 5ol. And Rawlinſon and Hutchins, Lords Com- 
miſſioners, were clearly of Opinion, that ſhe ſhould have the whole 100/. They ſaid, 
that by the firſt Clauſe of the Will it is a joint Deviſe to them of the 1000. in which 
Caſe, if the Will had gone no further, if one had died, it would have ſurvived to the 
other; then the videlicet that comes after is only a Severance of it, in Caſe they ſhould 
both live to the Time of Payment, which they did not; and then the laſt Clauſe of the 
Will, in Caſe either died before the Time of Payment, is a new ſubſtantive Deviſe of the 
whole 100. to the Survivor, and decreed accordingly. Abr. Ca. Eg. 298. 

A. deviſed an Eſtate to his Wife for her Life, and after to the Plaintiff his Niece, and her 
Heirs, upon Condition and to the Intent that ſhe ſhall pay 400/. to ſuch Perſon as his Wife, 
by her Will in Writing, or any other Writing, ſhould direct and appoint, and dies; the Wife 
after married a ſecond Huſband, and then makes a Will in Writing, and thereby reciting the 
Power given her by her former Huſband's Will, appoints the 4001. to be paid to her 
Huſband, his Executors or Adminiſtrators; and that when he ſhall have fully received the 
4001. he ſhall pay 1007. out of it to B. 50. to C. and gol. to D. and makes her Hul- 
band her Executor, and then goes on and fays, that ſhe has publiſhed this her laſt Will 
and Teſtament in the Preſence of three Witneſſes; and the Huſband ſubſcribed, that he coes 
approve of that Will; afterwards the Huſband died before her, and makes her Executrix 
of his Will and Reſiduary Legatee; then B. and C. die both Inteſtate, and afterwards the 
Wife dies, and the Defendants take out Adminiſtration to her, with the Will annexed, and 
alſo Adminiſtration to B. and C. And the Queſtion was, whether this Appointment being 
made by Will, and the Appointee dying before the Appointor, this ſhould be in the Nature 
of a Legacy, and ſo the Appointment void, the Teſtatrix ſurviving the Nominee. And my 
Lord Keeper held, that if it was a Thing purely Teſtamentary, it would be plainly a lapled 
Legacy; but that in this Caſe the 400 J. was not in his own Nature Teſtamentary, but they 
take as Nominees, and it is but the Execution of a Truſt; and decreed the Money to be 
paid. Abr. Ca. Eq. 296, 297. 

If Money is bequeathed to one at his Age of twenty-one Years, or Day of Marriage, to 
be paid to him with Intereſt, and he dies before either of theſe Days, yet the Money ſhall 


go to his Executor. 2 Vent. 342. 


Burt if Money be bequeathed to one at his Age of twenty-one Years, and he dies before 
that Age, the Money is loſt. 2 Salk. 415. Chan. Ca. 155. . 

The Rule and Diſtinction in theſe Caſes is agreeable to the Civil Law, which is, that if a 
Legacy be deviſed to one generally, to be paid or payable at the Age of ant re 
or any other Age, and the Legatee dies before that Age, yet this is ſuch an Intereſt veſtet 
in the Legatee, that his Executor or Adminiſtrator may ſue for and recover 1t, for it 5 
Debitum in preſenti, though Solvendum in futuro, the Time being annexed to the ms” 
and not to the Legacy itſelf; ſo if the Legacy is made to carry Intereſt, though td | 
Words, to be paid, or payable, are omitted, it ſhall be an Intereſt veſted. But if 3 1 
gacy be deviſed to one at twenty-one, or when he ſhall attain the Age of twenty-one, n f 
the Legatee dies before that Age, the Legacy is lapſed. Dy. 59. 1 Leon. 177. 9 
Ex. 347. Swinb, 311, 312. | _ 


. 
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G3. 6.7, 8. Legacy, Judgment and Execution, 


But in the Caſe of Yates and Phettiplace, Hill. Term. 1700. 2 Vern. 416, Lord Keeper 

Wright was of Opinion, that there was no Foundation for this Diſtinction, and that the Teſ- 
1907 Intention was equal in both Caſes; but that was in a Caſe wherein the Legacy was to 
ariſe out of the Real Eſtate, which ſhall not go to the Repreſentative of the Legatce, but 
hall ſink in the Inheritance for the Benefit of the Heir, as much as if it were a Portion 
-ovided by a Marriage-Settlement. 2 Vern. 92, 617, 508, 
But when it was to be paid out of the Perſonal Eſtate, the above Diſtinction had been 
allowed of as well before as by all the ſubſequent Chancellors; and my Lord Cooper ſaid, 
chat though it was at firſt introduced upon very ſlender Reaſons, and probably upon no 
other, but from a conſtant Willingneſs in the Civil Law to ſtretch in Favour of a particular 
Legatee againſt the Reſiduary Legatee, who went away with the whole Surplus of the Per- 
ſonal Eſtate; yet as Chancery has now a concurrent Juriſdiction with the Spiritual Court in 
Matters of this Nature, he thought it highly reaſonable, that there ſhould be a Conformity 
in their Reſolutions, that the Subject might have the ſame Mealure of Juſtice in which Court 
(ever he ſued. Abr. Ca. Eg. 295. 

A Portion was deviſed to a Child, with Intereſt, but not to be paid, or payable, until 
the Child attains twenty-one Years, or was married; the Child died under twenty-one 
Years, and unmarried ; the Portion was decreed to the Adminiſtrator of the Infant. 1 Yer. 

61, Str. 238. | 
: A Lancs of 30 J. deviſed to F. S. when of the Age of ſixteen Years, and Intereſt in the 
mean Time to be paid quarterly; 7. S. died before ſixteen, yet adjudged it was a Legacy 
velted, becauſe it carries Intereſt. 2 Vern. 673, 

But if A. deviſes in theſe Words, viz. I give 100 l. a-piece to the two Children of J. S. at 
the End of ten Years after my Deceaſe, and the Children die within the ten Years, this is a 
lapſed Legacy, and is ſo in all Caſes where the Time is annexed to the Legacy itſelf, and 
not to the Payment of it. Though it was objected, that this differed from the Caſe, where 
2 Man deviſes 100 l. to F. S. at his Age of twenty-one, becauſe it is a Contingency whether 
he will attain to that Age, but the Expiration of the ten Years is inevitable. 2 Salk. 415. 
So where one being poſſeſſed of a very conſiderable perſonal Eſtate, Part in Jamaica and 
Part in England, and being himſelf reſiding in Jamaica, made his Will, and thereof ſeveral 
Executors, ſome for his Eſtate in Jamaica, and others reſiding in England, for his Eſtate here, 
and amongſt other Things deviſed in theſe Words, viz. I give and bequeath to J, S. now 
under the Cuſtody of R. D. the Sum of 20001. at the Age of twenty-one Years, to be paid by my 
Executors in England; and deviſed all the Reſt and Reſidue of his Eſtate to the Plaintiff, 
and died; J. S. having attained his Age of eighteen, made his Will, and thereby deviſed 
this Legacy, and all his Eſtate to the Defendant. And my Lord Chancellor held this a lapſed 
Legacy, and that it was a vain Endeavour in the Defendant's Counſel to conſtrue it a preſent 
Legacy, and therefore veſted by the Word now, becauſe it was a plain Deſcription of the 
Condition of the Legatee, viz. Now under the Cuſtody. of, &c. for otherwiſe they muſt ſtop 
at nom, which would be playing with the Words; and though the Word paid was made 
uſe of, yet it was plainly intended a Deſignation of the Perſons by whom the Legacy was 
to be paid, viz. by his Executors in England, which was proper, he having two Sets of 
them. Abr. Ca. Eg. 295, 296. 


have a Letter of Attorney to ſue in the Executor's Name. 


But if an Aſſent is neceſſary, and the Executor will not aſſent to pay a Legacy, he may 
de compelled to pay it in a Court of Equity, or in the Court Chriſtian, | 


8E CT. VIII. 
Of Acquiring Goods, &c. by Judgment and Execution. 


A <wviſition of Property by Act in Law, may be by Judgment and Execution thereupon, 
1 which in the Caſe of the King extends as well to Things in Action that have a Cer- 
cunty in them, as Debts, as to Things in Poſſeſſion: But in the Caſe of a common Per- 
Io N 5 bings in Poſſeſſion, which Execution may be a Fieri Facias or an Elegit. 
Anal. F. 27. 
2 Stat. 29 Car. 2. c. 3. The Day of Signing any Judgments in his Majeſty's Courts at 
lauer, muſt be ſet down in the Margin of the Roll whereon the ſaid Judgment is 
8 And no Writ of Fieri Facias or other Execution ſhall bind the Property of the 
oods againſt whom ſuch Writ of Execution is ſued out, but from the Time that — 
rit 


— 


If a Debt or ſuch like Thing in A#ion be given by way of Legacy, and the Legatee is Of ſuing fot 
not made Executor as to that Debt, Sc. (which would have been the beſt way) he muſt then Legacies, 
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Judgment and Execution. Cuſtom. Par! 


Heriot. 


Heriot Ser- 
vice. 
Heriot-Cu- 
ſtom. 


Mortuary. 


Heir-Looms, 


Foreign At- 
tachment. 


Bills of Ex- 
change. 


Writ ſhall be delivered to the Sheriff, Under-Sheriff or Coroners, to be executed : And for 


the better Manifeſtation of the ſaid Time, the Sheriff, Under-Sheriff and Coroners, the; 
Deputies and Agents, ſhall upon the Receipt of ſuch Writ (without Fee for doing the ſame) 
rags upon the Back thereof the Day of the Month or Year whereon he or they received 
the ſame. 


Fer 
Of acquiring Things Perſonal by Cuſtom, 


'F: HINGS Perſonal may be acquired by Cuſtom; as Heriots, Mortuaries, Heir. Loom; 
Sc. The Acquiſition whereof is by Act in Law. 

A Heriot (Heregate, from Herus Lord, and Gate beſt) is a Render made at the Death of 
the Tenant to the Lord of the beſt Beaſt, as a Horſe, c. or in ſome Manors the beſt Goods, 
as a Piece of Plate, Sc. found in the Poſſeſſion of the Tenant deceaſed, or ſome Other, 
Kitch. 133. | 

There is Heriot-Service and Heriot. Cuſtom: Heriot-Service is payable on the Death cf 
Tenant in Fee-fimple, and Heriot-Cuſtom upon the Death of Tenant for Life. 

When a Tenant holds by Service to pay a Heriot at the Time of his Death, which Service 
is expreſſed and eſpecially reſerved in the Deed of Feoffment, this is Heriot-Service. 

And where Heriots have been cuſtomarily paid Time out of Mind after the Death of 
Tenant for Life, this is Heriot-Cuſtom. Co. Lit. 185. 

For Heriot-Service, the Lord may diſtrain or ſeiſe: The Diſtreſs may be of any Beaſt on 
the Land, but Seiſure may be of any Beaſt belonging to the Tenant. But for Heriot Cuſtom, 
he muſt ſeiſe, and not diſtrain. Here the Lord may ſeiſe the beſt Beaſt, Sc. though it is 
in ſome Place out of the Manor, or in the Highway, that being no Diſtreſs; for it is his 
own proper Goods by the Tenant's Death, and therefore he may ſeiſe it where he finds it. 

A Mortuary is a Gift by a Man at his Death to his Pariſh Church, in Recompence of 
Perſonal Tithes omitted to be paid in his Life-time: Or it is that Beaſt or other Cattle niove- 
able, which after the Owner's Death, by the Cuſtom of ſome Place, is due to the Parſon, 
Vicar or Prieſt of the Pariſh, in Lieu of Tithes, or Offerings forgot, or not well and truly . 
Paid by the Deceaſed. Terms de la Ley 449. 

They are due by Cuſtom only, and are now ſettled to be paid in Money, By Stat. 21 
H. 8. c. 6. Where Mortuaries are due by Cuſtom, he who dies. poſſeſſed of moveable 
Goods to the Value of 40 J. and upwards, (his Debts being firſt paid) pays 105. he who dies 
poſſeſſed of Goods to the Value of 30 l. and under 40/7. pays 65s. 84. to the Value of 6/. 133. 
44. and under gol. pays 3s. 4 d. Goods under 6/. 135. yield no Mortuary: No Mortuary 
is to be paid by any Feme Covert, Child, Perſon not keeping Houſe, Way-faring Man, 
one not reſiding in the Place where he happens to die; for his Mortuary ſhall be paid in the 
Place where he ſhall find his moſt Abode. tit e . 

But by Stat. 12 Ann. ſeſſ. 2. c. 6. Mortuaries in the Dioceſe of Bangor, Landaff, St. Davids 
and St. Aſaph, are taken away, and Recompence made to the Biſhops by adding Reories 
Sine Cura. A 5 

By Cuſtom the Heir ſhall have Goods and Chattels called Heirs-Looms, and not che 
Executor. | 

Heir-Looms are ſuch Goods and Chattels as by Cuſtom have been deſcended to the Heir 
along with the Freehold, and are not deviſable by Teſtament; for the Law prefers Cuſtom 
before a Deviſe. Co. Lit. 18, 28. | ; 

Foreign Attachment, is an Attachment of the Goods of Foreigners, found in ſome Li- 
berty or City, to ſatisfy their Creditors within ſuch Liberty or City. Carth. Rep. 66. 5 

And by the Cuſtom of ſome Places, as London, &c. a Man may attach Money or Goods 
in the Hands of a Stranger, but not where the Matter is before any of the Courts at 
Weſtminſter. Cro. Eliz. 691. | \ " 

— a Exchange are aſſignable by Cuſtom, Hale's Annal. F. 27. but by promiſſory Notes 
by Statute, | 


Ch. 3: 6,10. F ozfeitures and Loſſes in Civil Caſes, br. 


— 


Fer. X. 


Of Acquiring the Property in Perſonal Eſtates by Means of Forfeitures and Loſſes 
in Civil Caſs, 


(A) By Sale in a Market-overt and Bankruptcy. 


y Sale in a Market-overt the Property in Goods that are ſtolen is ſometimes deveſted 
and altered, of which ſee p. | 
And the Property in Goods may alſo be altered by Bankruptcy, of which ſee P. 93. 


(6) By the King's Prerogative, or by his Grant, or by Preſcriftion. 
Firſt, Of Treaſure-Trove. 


Reaſure-Trove, (Treaſure found) is Treaſure found hid in the Earth, not lying upon Treaſute- 
1 the Earth nor hid in the Sea, which for want of a true Owner belongs to the King, or Trove, what. 


to the Lord of the Liberty by ſpecial Grant or Preſcription ; but if the Owner can be found 
he ſhall have 1t. 
The Civil Law gives it to the Finder, but the Law of England gives it to the King by 
his Prerogative, or to ſome other claiming under him. Bra#. lib. 3. 3 oſt. 132. Kitch. 80. 
Nothing is ſaid to be Treaſure-Trove but Gold and Silver; and it is every Subject's Part 
as ſoon as he has found any Treaſure in the Earth to acquaint the Coroners of the County, 
He. therewith, The Concealing it is puniſhable with Fine and Impriſonment. Britton, c. 17. 


$ P. C. 25. | 
Secondly, Of Waifs. 


The Acquiſition of Property in Goods may be by Means of a Thing forfeited by wa- 

ving it. 

k Waif is a Thing which is ſtolen, and left behind or waved by the Thief in his Flight, Waif, what, 
upon being purſued, for fear he ſhould be apprehended. | 

Upon which Account it is forfeited to the King, or to the Lord of the Manor, where he To whom 
has a Right to it by Cuſtom or Charter. forfeited. 

But if the Felon be indicted, adjudged or found guilty, or outlawed, at the Suit of the Reſtitution in 
Owner of the Thing waved, he ſhall have Reſtitution of the ſame. Bac. L. Trafs 138. what Caſes 
The Law makes a Forfeiture of Goods waved, as a Puniſhment to the Owner of the made. ; 
Goods for not bringing the Felon to Juſtice : But if the Thief had not the Goods in his Poſ- oat "os 
ſeſſion when he fled, there is no Forfeiture. And if he ſteals the Goods and hides them, ; 
and afterwards flies, they are not forfeited ; ſo where he leaves ſtolen Goods any where with 
an Intent to fetch them at another Time, they are not waved; and in theſe Cafes the Owner 
— take his Goods where he finds them, without freſh Suit, Sc. Cro. El. 694. 5 Co. 1og. 

oor 785. 

If a elon in Purſuit waves the Goods, or having them in his Cuſtody, and thinking that Who may 
Purſuit was made, for his own Eaſe and more ſpeedy Flight, flies away and leaves the Goods ſeiſe Waifs, 
behind him; then the King's Officer or the Bailiff of the Lord of the Manor, within whoſe 
Juriſdiction they are left, who has the Franchiſe of Waif, may ſeiſe the Goods to the King 

or Lord's Uſe, and keep them; except the Owner makes-freſh Purſuit after the Felon, and 

ſues an Appeal of Robbery within a Year and Day, or gives Evidence againſt him, where- 

by he is attainted, Sc. in which Caſe the Owner ſhall have Reftitution of his Goods ſo 

ſtolen and waved. Stat. 21 H. 8. c. 11. 5 Co. 10g. Vide as to Fugitives Goods, p. 164. 


Thirdly, Of Strays. 


Property in live Cattle may be got by their Straying, which Acquiſition is by Act in 

u, and by the King's Prerogative, or by his Grant or Preſcription. 

An Eftray (Extrabura, from the old French Word Eſtrayeur) is any Beaſt (which is not An Eſttay, 
the King's) that is not wild, or Swans (but no other Fowls) found in any Ground or Lord- what. 

ip, the Owner thereof being unknown. 

In which Caſe the Party or Lord into whoſe Ground or Manor the Eſtray came may Proclamation 
eiſe it, and put a Wythe about its Neck, and then have it cried and proclaimed according thereof. 

e Lay in the two next Market-Towns, on two Market-Days, in which TE 8 
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ſhould be ſhewn whether the Eſtray be Horſe, Sheep, Oc. the Marks, and by whom ſeiſeg 
ſo that the Owner may know where to reſort for his Cattle: After which if it is not claimed 
by the Owner within a Year and a Day, the Property thereof is in the Lord of the Libert 
or Manor, if he has all Strays by Cuſtom or Charter, or elſe it is in the King. Brit . 
Gedb. 151. Bac. L. Tradis 158, 159. Lord Bacon ſays, it muſt be cried in three Marke 
a joining. In N. Bendl. 19. pl. 27. it is ſaid, in three Markets adjoining on three ſeveral 
Days. Sed Quere, Finch ſays, at the Market in /wo ſeveral Towns next adjoining. Ang 
Brit. ut ſupra, ſays two. 

Of ſtray ing If the Beaſt ſtrays to another Lordſhip within the Year after it has been an Eſtray, the 
again within firſt Lord cannot retake it, for until the Year and Day be path and Proclamation made a 
the Year. aforeſaid, he has no Property, and therefore the Poſſeſſion of the ſecond Lord is good againſt 
him. Finch 177. | 
Of the Own. Tf there be 2 Proclamation made, the Owner may take his Cattle at any Time. 
ws 22 But after Seiſure and Proclamation, if the Owner claims it within a Year and a Day, he 
Gu * may have it again, but he muſt pay the Lord of the Manor for keeping it, for till then he 
may juſtify detaining it. Roll. Abr. 8 79. 
An Owner may ſeiſe an Eſtray without telling the Marks or proving the Property, (which 
may be done at the Trial if conteſted) and tendring Amends generally is good in tis 
Caſe without ſhewing the particular Sum, becauſe the Owner of the Eſtray is no Wrong. 
doer, and knows not how long it has been in the Lord's Poſſeſſion, c. which makes it 
different from Treſpaſs, where a certain Sum mult be tendred. 2 Salk. 686, 
Efrays, hnw A Beaſt Eſtray may not be uſed in any Manner within the Year and Day, except in cafe 
to be uſed. of Neceſſity ; as to milk a Cow, or the like; but not to ride or work a Horſe, Sc. Rel} 
Abr. 67 3, 879. Cro. Jac. 148. 


Fourthly, Of Wreck, 


Property in Goods, Sc. may be acquired by their being Wreck. This Manner of Ac- 
eee is alſo by Act in Law, and by the King's Prerogative or his Grant, or by Pre- 
cription. | 
Wreck, what, Wreck, is a Ship which the Sea caſts upon the Coaſt within ſome County, having no liv- 
ing Creature, Man, Dog, Cat, Sc. on board, whereby the Owner may be known; or ſuch 
Goods as after a Shipwreck are ſo caſt upon the Coaſt. 2 Iuſt. 167. Stat. Weſtm, 1. c. 4. 
Co. 106. 
8 Nothing is Wreck ſo long as it remains at Sea in the Juriſdiction of the Admiralty. 
2 Inſt. 167. 
What is not 87 Stor. Weſtm. 1. or 3 Ed. 1. c. 4. Where a Man, Dog or Cat eſcape alive out of a Ship, 
Wreck, &. whereby the Owner of the Goods may be known, neither the Veſſel nor any Thing therein 
' ſhall be adjudged Wreck, but the ſame ſhall be kept a Year and a Day by the Sheriff, Co- 
roner or King's Bailiff, Sc. and be reſtored to the Owner, if he claims within that Time. 
This Statute is but declaratory of the Common Law, and theſe Words Man, Dog or Cat, 
are only put for Examples; for beſides theſe two Kinds of Beaſts, all other Beaſts, Fowls 
and living Things are underſtood, whereby the Ownerſhip or Property of the Goods may 
be known. 2 Inſt. 167, 168. | 
The Year and Day ſhall be accounted from the Seiſure made as Wreck; yet if the Goods 
be Bona peritura, the Sheriff may ſell them within the Year, ſo as he diſpoſes of them to the 
beſt Advantage, and accounts for them, &c. 2 Inſt. 167. 5 Co. 106. 
Although the ſaid Statute ſpeaks only of Mrect, yet it extends to Flotſam, Jelſam and 
Lagan. 2 Inſt. 167. | 
Flotſam, Jet- Flotſam, is when a Ship is ſunk or caſt away, and the Goods are floating upon the Ses. 
ſam and La- 5 Co. 106. | ; 
San. Jelſam, is where any Thing is caſt out of a Ship when in Danger of Wreck, and the Ship 
notwithſtanding periſhes, and the Thing is drove on Shore. Lex Mercat. 149. 5 Co. 106. 
Lagan, is when heavy Goods are thrown over-board when in Danger of Shipwreck, which 
ſink to the Bottom of the Sea, Lex Mercat. 149. and having a Buoy to them, the Owne!s 
may know where to find them, 5 Co. 106. But theſe are not to be deemed Wreck til 
they are caſt upon the Land by the Sea. | 
The King ſhall have Flotſam, Fetſam and Lagan, when the Ship is loſt, and the Owners 
of the Goods are not known, but not otherwiſe. F. N. B. 122. ; 
But ſo long as Goods are Lagan they belong to the Lord Admiral; but if they are calt 
away upon the Land they are then Wreck. 5 Co. 106. 1 
Yet any Perſon may have Flotſam, Jetſam or Lagan, by the King's Grant, as well as 
Lord Admiral, Sc. Lex Mercat. 149. | Where 


- 
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Where a Ship is ready to to fink, and all the Men therein for the Preſervation of their 
Lives quit the Ship, and afterwards ſhe periſhes, if any of the Men are ſaved and come to 
Land, the Goods are not loft. 2 If. 167. 

A Ship at Sea being purſued by Enemies, the Men for Safety of their Lives forſook the 
Ship, on. the Enemies took it, ſpoiled the Tackle and Goods, and turned her a-drift, and 
he was caſt on the Land, where the Men arrived; this was adjudged to be no Wreck. 


Taft. 167. 
; 2 Stat 12 Ann. ſeſſ. 2. c. 18. 4 Geo. 1. c. 12. and 7 Geo. 2. c. 15. as to the Salvage of 
hips. ; a f 
f Wreck belongs to the King by his Prerogative, or to a Subject by his Grant, or by Pre- To whom 
iption. 2 Inſt. 168. reck be- 
ifa Man has a Grant of Wreck, and a Stranger takes it away before Seiſure, he may bring ugh. 
an Action of Treſpals, &'c. and before they are ſeiſed there is no Property gained to make it 
Felony. Hawk. P. C. 94. 
* if Goods wrecked be ſeiſed by Perſons having no Authority, the Owner may have 
his action againſt them; or if the Wrong-doers are unknown, he may have a Commiſſion 
to inquire, Sc. 2 1ſt, 166, 
Wrecked Goods are not liable to Cuſtoms, Ld. Raym. 388, 301. : 


Grant of Wreck to the Lord Admiral as appertaining to his Office will not paſs Wreck 
belonging to the King's Manor by Preſcription. Ld. Raym. 47 3. 


Fifthly, Of Deedands. 


Property in Goods, &c. may be acquired by Means of a Deodand. 

A Deodand (Deo Dandum) is a Thing given as it were to God, where a Man comes to Deodand, 
a violent Death by Miſchance, cauſed by any moyeable Thing inanimate or animate, with- what. 
out the Fault of himſelf or any other Perſon, in any County in England, but not upon the 
Sea or Salt Water, 

The Original of Deodands is ſaid to come from the Notion of Purgatory ; for when a Original of 
Perſon came to a ſudden and untimely Death, without having Time to be ſbrived by a Peodands. 
Prieſt, and to have the Extreme Unction adminiſtred to him, the Thing which had been 
the Occaſion of his Death became Deodand ; that is, was given to the Church, to be diſtri- 
buted in Charity, and to pray for the Soul of ſuch deceaſed Perſon out of Purgatory. Till. 

Rep. 443. | 

The 13 of Property by Means of Deodand is by a mixt Act, i. e. by Operation Acquiſition of 

of the Law concurring with the Act of the Party, Hale's Anal. F. 28. but not with the De- Property by 


fault of the Party, for that would be Felo de ſe. _ _ 
Which Thing and every Thing moving with it is forfeited to the King or Grantee of the To whom 

Crown, if he dies within a Year and a Day after. "280507 are 

_— que movent ad mortem ſunt Deodanda. Bra. lib. 3. tract. 2. c. 5. 5 Co. 1 10. Wer Thie 


d 
But it has been obſerved, that at this Day if a Man be killed by the Wheel of a Cart“ — 


drawn by Horſes, the Jury find that only Deodand which was the immediate Cauſe of his 
_ os" the Wheel. Nelſ. Abr. 636. But Qu. If the Wheel, Cart and Horſes are not 
all forfeited. 

If a Man riding over the River is thrown off his Horſe by the Violence of the Water, 
wp: drowned, his Horſe is not a Deodand, for the Death was cauſed per curſum aguæ. 
2 Co. 483. | 

Where one within the Age of Diſcretion (i. e. under fourteen Years old) falls from a Cart, 
Horſe, Sc. they are not Deodand ; but if a Horſe ſtrikes and kills ſuch a Perſon, it is 
Deodand. 3 Inſt. 57. | 

And if a Perſon is accidentally wounded by a Cart, Horſe, &c. and dies within a Year 
and a Day after, what did it is Deodand. 

So that if a Horſe ſtrikes a Man, and afterwards the Owner ſells the Horſe, and then the 
Party that was ſtricken dies of the Stroke, the Horſe, notwithſtanding the Sale, ſhall be 
forfeited as Deodand. Ploxwd. 260. 5 Co. 110. | 

it a Man falls out of a Veſſel in freſh Water, the Veſſel is a Deodand ; but not if he falls 
Ut of a Veſſel in ſalt Water, though the Arm of the Sea is in the Body of a County; be- 
225 Perſons at Sea are continually -expoſed to ſuch Accidents. Wood's Inſt. B. 2. c. 2. 
Things fixed to the Freehold cannot be Deodands, as the Wheel of a Mill, a Bell hang- 


* = PII Sc. unleſs ſevered from the Freehold before the Accident happened. 2 Haft. 
94. 204, | 
If 
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Foxfeitures-and Loſſes in Criminal Caſes. Por 


When the 
Forfeiture ac- 
crues, &c. 


Diſtribution 
thereof, 


Deed, what. 


Charter, what. 


Muniment, 
what. 


If A. kills a Man with B.'s Sword, the Sword is a Deodand. Wood, B. 2. c. 2. Kh. 

The Goods and Chattels of Felo de ſe were Deodands. Lilly 443. 

The Jury who finds or preſents the Death by ſuch Miſad venture, ought alſo to find and 
appraiſe the Deodand ; for the Goods in theſe Caſes are not forfeited till the Matter is * 
of Record, and therefore cannot be claimed by Preſcription. 5 Co. 110. Co. Lit. 114 ; 
& b. 2 Inſt. 281. | | I 

After the Coroner's Inquiſition, the Sheriff is anſwerable for the Value where the Deodand 
belongs to the King; and he may levy the ſame on the Town, Fc. wherefore the Inqueſt 
ought to find the Value of it. Hawk. 67. | 

If the Forfeiture is to the King, his Almoner diſpoſes of it by Sale, and diſtributes the 
Money ariſing thereby to the Poor. And if the Forfeiture be to the 'Lord of the Liberty 
it ought ſo to be diſtributed. 


1 N . 


Of Acquiring the Property in Perſonal Efates by Means of Forfeitures and Loſſes in 
Criminal Cafes, 


F the Owner of Goods and Chattels be outlawed, indifted for Treaſon or Felony, ot 

either confeſs it, or be found guilty of it, or refuſe to be tried by Peers or Jury, or be 
attainted by Judgment, or fly for Felony ; although he be not guilty, or ſuffer the Exigent 
to go out againſt him; although he be not outlawed, or if he goes over the Seas without 
Licence, all the Goods he had at the Judgment he forfeits to the Crown, except ſome. Lord 
by Charter can claim them: For in theſe Caſes Preſcription will not ſerve, except it be ſo 
ancient that it has been allowed before the Juſtices in Eyre in their Circuits, or in the King's 
Bench in ancient Time. Bac. L. Traf#ts 159. | 

Fugitives Goods. Though Warf is generally ſpoken of Goods ſtolen, yet if a Man be pur- 
ſued with Hue and Cry as a Felon, and he flies and leaves his own Goods, theſe will be for- 
feited as Goods ſtolen ; but not till it be found before the Coroner, or otherwiſe of Record, 
that he fled for the Felony. 2 Hawk. 450. 5 Co. 109. 

For more of theſe Kinds of Forfeitures, vide ante p. 110. 
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CHAT -1V.; 
Ok Deeds in general, and the Things incident 
thereto. ; 
SECT. I. 


What a Deed or Charter is, and the Things incident thereto. 


Deed (Fr. Fait, or Lat. Factum) is a Writing or Inſtrument ſealed and delivered to 
gee the Agreement of the Parties to what is contained therein. Co. Lit. 35: b. 
171. 6. 
$ a Charter (Lat. Charta, Fr. Chartres, i. e. Inſtrumenta) is a written Evidence ol 
Things done between Man and Man. And Charters may be of the King, or of private 
Perſons ; Charters of the King are thoſe whereby the King paſſes any Grant to any Perlon | 
or Body Politick ; as a Charter of Exemption of Privilege, &c. Charter of Pardon where. 
by a Man is forgiven a Felony, or other Offence committed againſt the King's Crown 
Dignity z and of theſe there are ſeveral Sorts, viz. Charta pardonationis Utlagaria, Chris 
pardonationis ſe deſendendo, Sc. and others mentioned in Regiſter of Writs. Charter of the Fe- 
reſt, wherein the Laws of the Foreſt are compriſed, 6c. 
But Charters of private Perſons are Deeds and Inſtruments for the Conveyance of Lands, Ge. 
F Charters are ſometimes called Muniments, a muniendo, quia muniunt & defendunt Here 
itatem. 


There 
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' There is a Difference between Cartam and Falum, for Carta is intended a Charter which 
touches lahentncr; 2 ſo is not FaZum unleſs it has ſome other Addition, Co. Lit. g. 4. l. 
and Seiſin, Cc. | 
7 Thee an three Things of the Eſſence and Subſtance of a Deed, viz, (1) Writing in Pa- The Eflence 
er or Parchment, (2) Sealing, and (3) Delivery. 2 Co. g. of a Deed, 
P And to a Deed there are ten Things neceſſarily incident: (1) Writing. (2) In Parch- Things incl- 
ment (Vellum) or Paper. (3) A Perſon able to contract. (4) By a ſufficient Name. (5) A dent wa 


Perſon able to be contracted with. (6) By a ſufficient Name. (7) A Thing to be contracted Peed- 


for. (8) Apt Words required by Law. (9) Sealing, And (10) Delivery. Co. Lit. 35. b. 


SECT. I. 
In what Hand and Language a Deed muſt be written. 


S to the Writing of a Deed : (1) All the Matter and Form thereof muſt be written be- t. Writing. 
fore the Sealing and Delivery of it; for if a Man ſeals and delivers an empty Piece 
of Parchment or Paper, although he therewithal gives Commandment that an Obligation or 
other Matter ſhall be written in it, which is done accordingly, yet this will not make it a 
good Deed. Co. Lit. 171. Perk. f. 118, 119, oe 

The Writing muſt be finiſhed before it be ſealed and delivered, or at leaſt before it be de- 
livered ; for nothing may be added to it afterwards, nor may any Alteratian be made in it; 
and therefore, if a Deed of Obligation be ſealed and delivered, with a Blank left for the Sum, 
which the Obligee does after Sealing and Delivery fill up, this will make the Deed void. 

vor 28. | | it - 
_— if a Deed be made as an Obligation ſingle, and after upon the Back of it, before the 
Sealing and Delivery, is written the Intent of the Bond is to pay 107. for ſuch Coſts ; this if 
it was perfect might be a good Condition, if there were Words of Concluſion ; but if it be 
written after the Delivery of the Deed, it cannot be good. Hetley 1 36, 137. 

A Deed may be written in any Hand, as in Text, Court br Roman Hand, or in any Lan- 
guage, as in Latin or French, and is as good as a Deed written in Engizh and in a Secretary 
Hand. 2 Co. 3. 2 | #336 | 

And it is of, neceſſary that the Latin or Engliſh whereby it is made be true and congruous, 
for falſe and incongruous Latin or Engh/b ſeldom hurts a Deed, for the Rules of Law are, 
Falſa Orthographia non vitiat Chartam; falſa Grammatica non vitiat Conceſſonem. Co. Lit. 6, 
5, 121, 10, 133. And yet falſe Latin, if it be very bad, may make a Deed void. 


v. 193. 

n the Writing be bad, and beſides the Lines, or the Lines be written crooked, 
yet this will not hutt the Deed. | e $6404. 22607 

And if there be any Alteration, Raſure or Interlining made in any Part of the Deed before 
the Delivery of it, this will not hurt the Deed. IT tende 

But in ſuch Caſes it is Policy to make a Memorandum of it upon the Back of the Deed, 
and to give the Witneſſes Notice of it, (this is now uſually done in the Atteſtation of the 
Deed thus: Sealed and Delivered, the Words — being firſt interlined, &c. For otherwiſe if it 
be in any Place material, as in the Name of the Grantor, Grantee, in] the limiting of the 
Eſtate, or the like, and it cannot be proved to be done before the Sealing and Delivery of 
it, eſpecially if it be in a Deed Poll, it is greatly ſuſpicious. Co. Lit. 37, 225. Perk. F. 155, 
125, 126, 127, 128. 


SECT. III. 
On what a Deed muſt be written. 


Deed muſt be written in Paper, Parchment or Vellum, as being the leaſt ſubject 2. On Parch- 
to Alteration; for if Writing be on a Piece of Wood, Linen, the Bark of a Tree, ment, Vellum 
5 mw, or the like, and be ſealed and delivered, it is no good Deed. Co. Lit. 229. 4. er Paper. 
N. B. 229,  * | | 

It may be written either in a Piece of looſe Paper or Parchment, or in a Paper or Parch- 
ment ſewed in a Book. Bro. Oblig. 67. Co. Lit. 137, 229, But the Paper or Parchment 
mult in'moſt Caſes be ſtamped. | | - 

And although a Deed be never ſo well written as to the Hand and Language, and on 
Parchment or Paper, and duly read, ſealed Ip delivered, yet it muſt be . 

| u * orderly 
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orderly written, as to the Matter and Manner of it, according to Law, that is, there muſt 
be ſufficient Words to ſet forth the Agreement, and to bind the Parties to perform it; for 

Deed may be void, and loſe its Force in all or Part, for Repugnancy, Incertainty, Miſtake 
Deficiency and Error. Of which formal and orderly Parts ſee the next Chapter. 


S'E CT, IV. 


Who is able to contract, or to give, grant, &c. 


3. Who may Nother Thing incidentally neceſſary to the making a good Deed is, that the Party 
contraci, &c. contracting is capable of giving, granting, c. 
Diſabilities For ſome Perſons are diſabled by Common Law and ſome by Statute; ſome are abſolute 
by Common and ſome are Secundum quid only; as in Caſe of Infants, Feme Coverts, Ideots, Perſons Nen 
and Statute compos mentis, Aliens, Tenants in Tail, Eccleſiaſtical Perſons, and others, ſome of which 
1 may not make any Deeds or Eſtates by them at all; others but ſo and fo limited and qus. 
liked. Stat. 32 H. 8. c. 28. 
Bodies Na- Generally any Natural, Politick or Corporate Body may make a Deed. 
tural or P- All who may take by Deed may give and grant by Deed. | | 
litick. Generally all that are diſabled to take by Deed, are diſabled to give and grant by Deed; 
General and ſome others alſo. | 
Rules, Some Perſons are difabled to give or grant by Deed, and not enabled to take by Deed: 
And ſome are enabled to take that are not enabled to give-or grant by Deed. 
Some may by Deed give or grant ſome, and not other Things, and ſome may not give 
or grant any Thing at all. | 
Some may not make a Deed good of themſelves, but by joining with others. 
And ſome are diſabled to make a Deed good, although they be joined with others in it, 
Some may make a Deed that will be good to ſome Perſons and not to others. 
Some may make a Deed that will be good at one and not at another Time. 
And ſome may make a Deed that will be good in one way, but not in another. 
Who are in- Diſabilities to make Deeds, Sc. are chiefly amongſt Perſons De non ſane memorie, Infants, 
@pable to Aliens, Women who have Huſbands, Men who have Wives, Women that have had Huſbands, 
make a Deed. and Land ſettled by their Huſbands upon them, Perſons born deaf and dumb, Perſons 
attaint of Treaſon or Felony, or in a Premunire, Clerk convict, Leper, Baſtard, Tenant in 
Tail, Eccleſiaſtical Perſons, as Biſhops, Parſons, and the like, Jointenants, Tenants in Com- 
mon, Coparceners, Diſſeiſors, Diſſeiſees, c. | NY 
And this in ſome of them is in Part and Temporal only, but in others of them it is ab- 
ſolute, univerſal and perpetual, | ; 25 
And who ca- But for all other Perſons Male or Female, and for all other Bodies Natural or Politick, 
pable. either as Sole Corporations or Aggregate, and for all Perſons Eccleſiaſtical and Temporal, 
they are capable to be Grantors or Grantees, or to give and take by Deed. . 
Tenant in So that if any ſuch Perſon be ſeiſed of an Eſtate in Fee- ſimple in his own Right, he may 
Fee-ſimple by Deed in Writing in pais, or without Writing, by Parol, make what Gift, Grant or Ex- 
change upon it, as he pleaſes. Fr 5 | | 
In Tail, But he who has but an Eftate-tail in Land can only make a Leaſe of it for his own Life 
by Deed, or ſuch a Leaſe as is within the Stat. 32 H. 8. | 
Eecleſiaſlickꝛs. Eccleſiaſtical Perſons cannot make a Leaſe of their Eccleſiaſtical Lands for longer than 
their own Lives, or ſuch a Leaſe as is warrantable by the Statute of 13 Eliz. c. 10. and 
1 Zac. I. c. 3. and others. 
Tenant for And he who has only an Eſtate for his own or another's Life, or a Leaſe for Years of 
Lite or Years. Land, may give, grant or charge it at his Pleaſure for ſo long as his Eſtate laſts; and it 
will be good to all Purpoſes and againſt all Perſons for that Time. 
And a Man who has an Eſtate in Land to him and his Wife and his Heirs, may make 
what Eſtate he will of it, and this will be good againſt all but his Wife, and that for der 
| Life only. 7 Co. 12. Co. Lit. 42. Perk. $. 182. | | 
Who may As to the Diſability of Perſons Secundum quid, or to ſuch a Purpoſe only, obſerve, that 
o_ Ellates there are three Sorts of Perſons that formerly could not make Eſtates for Lives, Sc. but now 
Years may by Stat. 32 H. 8. | News | N 
a Firjt, Any Perſons Huſbands and Wives ſeiſed of any Eſtate of Inheritance in Fee · ſimple, 
or Fee- tail, in the Right of their Wives, or jointly with their Wives before or after 
Coverture. | | | eq 


» 
' 
0 4 


Secondly, Any Perſon ſeiſed of an Eſtate-tail in his own Right. 44 
Thirdly, Any Perſon ſeiſed of an Eſtate in Fee-ſimple in the Right of his Church. 
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The Huſband and Wife may by Deed make ſuch an Eſtate of the L 1d of his Wi 
„ as to bind the Wife and the Huſband, her and ei Heirs by & - 
09 * ; 
The Tenant in Tail may make ſuch an Eſtate, 
and his Iſſues in Tail, but not the Reverſion 8 1 n to bind himſelf 
And an eccleſiaſtical Perſon, as the Biſhop, Sc. without the Dean and Chapter, and th 
reſt of that Sort, may make ſuch an Eſtate or Charge by Deed n rn 
gucceſſors, by Stat. 1 Eliz. c. 13. 13 E. and | Jar y Dee of ſuch Land to bind his 
. 7 "of 3 5 —_ Forks there are divers Things neceſſary ty be obſerved. Co. 
ing the G : | 
1 5 by we : pore refer rh nc = fig" droge - his Eſtate, is diſabled by Who may 
he ns * Pi 1 Feoffment 2 2 of Record, which is of a higher The King, 
her fond Lands or Goods 5 he King e may make a Gift or Grant of Veen. 
Ladd ot gh horde em odors far Peony In F 
the Uſes thereof and the like ma Th . I'h referring to a Fine or Recovery, as to lead 
$, 20, 41 185 186, 86, 1 f Yelo Sood by the Husband and Wife. Co. Lit. 3. Perk. w oth 
Ai gy pi Thee Finris Reno * 
Land, or charge it for e gr and Hal Leas ald l. oP : 3 
bind them both and thei irs; f EE arges will be good to 
2 7 1 eir Heirs; but they may not do ſo much by their Deed as by Fine. 
1 0 E Hot ns LD 8 8 or Tenements whereof he has any Eſtate 
fore or after Marcia * 828 1 5 in b 0e of his Wife, or jointly with his Wife, made 
ws required in the Ok . rs 7 obſerved in ſuch Leaſes the Conditions or Limita- 
rr - & enants in Tail; and fo as the Wife join in the Deed, 
Man and his Wi Pl 8 n . e ſeal and deliver the ſame Deed in Perſon; for it a 
ani nh Aubry 4. oF oning ox — to —_ the Leaſe upon the 
- r e from the Wife, warrant by the Stat. (32 H. 8. 
ir — 85 1 = Kry- =_ Husband. But if the Leaſe is warranted by the Sta- 
page Deb mon nnd Dora ee of 
Md and Wie tes — 80 4 _ nor him in Remainder, But in this Caſe the Huſ- 
ra Ie Etats 25 on 7 hs - - 4a 1 — of them, make 
Remain 4 <a | o as to bind the onor and him in 
raider ll and their Heirs, Sar. 52 28. £28. Co-Lt. 44 90. > Bl. 4: 
to wit, declare the Uſes of i ? 16G phy e e 
And yet in caſe of a Woman ſole, who is Tenant 1 | i 
f ; n Tail of the Gift of her d 3 
band, or any of his Anceſtors, or with another Husband ſhe ſhall take after can age 
done, or they two together, ſhall mak ith; ont op ReBaay 
R 15 3 1. make any ſuch Leaſe within the Conditions of the ſaid Sta- 
ie wed coma A £ * ea * not be a good Bar of the Title to the Inheritance of 
Star. 11 H. 7. e. pag F = p 55 * good to bind the Parties themſelves, and all others. 
lf Husband and Wi e for Mon 5 bargai 
p: l Or ey bargain and ſell her Land, and afterwards they levy a 
2 ceo of it; by this the Eſtate is made good, and the Wife cannot Mart Be 
If both Husband and Wife join i 
Leaf ife join in a Leaſe of her Land without Render of R i 
75 the Common Law) will not be good againſt her. 26 H. 8. 2. 2 2 158 
If Husband and Wife mak 
8 e a Leaſe Parol of her Land, rendring R | ; 
ri - 8 | WU g Rent, or a Leaf 
Rn 3 ww Rent, this Leaſe will not bind, but will be void as ke 
Husband and Wife and a this : | 
third p ife and a third Perſon are Jointenants for the Life of the Wife and the 
F * 2 Hus band (thus ſeiſed in Right of his Wife) and his Wife by Indenture let 
and ſhall be as R Years, the Wife dies; this is a good Leaſe againſt the Survivors, 
i Privity und x, .caſe made by her, until after the Coverture, that ſhe, or one who claims 
4011 * er, do avoid it by Entry. Cro. Zac. 517. Dyer 187. 
ndenture 35 2 are Jointenants for Life, the Woman takes a Husband, and they by 
fe, if he . their Moiety for Years; in this Caſe the Leaſe may be avoided by the 
If Husbang er py” the Husband, but not by the other Jointenant. Bridgm. 44, 45. 
ad, and the and Wife be ſciſed of Land in London to them and the Heirs of the Huſ- 
y covenant by Indenture for 207. to ſuffer a common Recovery accor ig to 
| | the 
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band and Wife 
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the Cuſtom of the Place, (which binds as a Fine) and that it ſhould be to the Uſe of . 
Recoverors, until they had made a good Leaſe by Indenture for forty Years, and after ry 
making of the Leaſe, to the Uſe of them and the Heirs of the Husband, and this Recoy 
is had; this Leaſe is good in this Caſe, and not avoidable by the Wife. Dyer 290. 

If Husband and Wife join in a Deed of Gift or Grant, it ſhall be ſaid to be the Deed f 
the Husband alone, and not of him and his Wife. 2 Brow::l. 66. , 

M. is ſeiſed for Life, the Remainder to K. in Fee, X. takes N. to Husband, and after 
and his Wife and one F. D. levy a Fine of the Land to F. and his Heirs, who grants and 
renders to J. S. for fifty Years from Michaelmas laſt paſt, rendring Rent, and granted th 
Reverſion to the ſaid N. and K. and to the Heirs of K. this is a good Leaſe, 6 Co. 6g. 

If Land be given to Husband and Wife and the Heirs of their Bodies, and they demif 
by Indenture, and after the Husband's Death the Wife enters and dies within the Term 
it is now no Leaſe ab initio. Leon. 192. But till her Entry the Leaſe is not avoided, G 

ac. 332, 417. 
n The Husband is ſeiſed of Land in Right of his Wife, they both join in an Exchange of i 
by Deed, for other Land with a Stranger, and the Exchange is executed. They paſs the 
Land taken in Exchange by Fine, yet the Wife after the Husband's Death may enter upon 
her own Land. Dyer 359. As where he after Marriage makes her an Aflurance of ; 
Jointure, and they levy a Fine of it, as of the Gift of her Husband ; this will not bar her d 
her Dower. Leon. 285. | 

If a Leaſe is made by Indenture by Husband and Wife, and no Rent is reſerved upon 
it; this is not void as it is in caſe of an Infant, but voidable at moſt. Hut. 102. 

If Husband and Wife make a Leaſe by Indenture for Years, rendring Rent, the Leſſte 
enters, the Husband before the Day of Payment of the Rent dies, the Wife alſo before the 
Day of Payment marries a ſecond Husband, who accept the Rent at the Day ; in this Caſe 
the Wife may not avoid the Term, but the Leaſe is good. Dyer 159. 

If Husband and Wife be ſeiſed of Land in London in Right of the Wife, and they by 

Indenture covenant to ſuffer a Recovery of it to the Uſe of the Recoverors, until they make 
a Leaſe for forty Years, and after to . Uſe of the Husband and Wife, and the Heirs of 
the Wife, the Leaſe is made accordingly, the Husband dies; the Leaſe is not avoided, nor 
avoidable by the Wife after the Death of the Husband. But 2x. What Remedy ſhe has 
for the Rent. Dyer 290. 
If a Leaſe is made by Husband and Wife of the Wife's Land to A. to try the Title d 
it, they being put out, and a Letter of Attorney to a third Perſon to enter into the Land 
and to deliver the Deed, and the Letter of Attorney in the Name of the Husband and Wite, 
and they are ſealed and delivered accordingly, this is good. 2 Leon. 200. 

Husband and Wife in Right of the Wife and a third Perſon are Jointenants for the Lives 
of the Wife and a third Perſon ; the Husband and Wife by Deed, let the Moiety for twenty: 
one Years, the Wife died, the ſurviving Jointenant entered, &c. the Leaſe is good until ſhe, 
or ſome in Privity claiming under her, do after her Coverture avoid it by Entry ; for it is 
not void, but voidable, and the ſurviving Jointenant may not avoid it, but it will be good 
as long as either of the Jointenants live. Cro. Fac. 417. | 

Husband and Wife Leſſees of a Houſe in F. called the Three Conies; the Husband made 
a Leaſe of it for Part of the Years by theſe Words : The Houſe and Tenements in F. called 
the Three Conies, with all the Chambers, Cellars, Shops, excepting and reſerving to J. S. lle 
Husband the Shops for his proper and only Uſe and Occupation. The Husband died within the 
Term, the Wife ſurvived, and entered into the Shops, and lawful ; for the Exception is void, 
and but temporary at moſt, to wit, during the Time they are in the Occupation of the Hul- 
band, and after his Death they ſhall be in the Diſpoſal of the Wife, both Houſe and Shops, 
for the Remainder of the Term. Dyer 264. | | 

If Husband and Wife join in a Mortgage of her Term, this is no abſolute Diſpoſition 
Hob. 3. And if he purchaſes in Fee, the Term is not extinct. 

Husband and Wife poſſeſſed of a Term, mortgage their Intereſts, ſhe dies before the 
Day of Payment, he pays the Money, he ſhall have the Leaſe. Hob. 3. ; 

If a Feme Covert by Dureſs joins in a Leaſe with her Husband, this ſhall bind her. 

Leon. 71. | = 
g FS. 5 a Feme Sole are Jointenants, the Feme marries, and her Husband and ſhe join 
in an Indenture of Leaſe for the Moiety of the Land for eighty Years to J. D. if the Wite 
and her Companion ſhall ſo long live; the Wife dies, leaving the Husband, this 1s 2 8 
Leaſe, and not to be avoided by the ſurviving Jointenant. 3 Bulſ. 271, 273. 10 

Husband Wife join in a Mortgage of the Wiſe's Term; this is good, and if the Wife 
dies, the Condition ſhall ſurvive to the Husband, as the Term ſhould have done; and the 


Husband by the Marriage has full Power over his Wife's Term to alien it. Hob. 3. 1 
2 Husbar. 
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Habana and Wife can neither expreſly, nor by Acceptance of a new Leaſe, ſurrender the 


Wife's Freehold, ſo as to bind her ſurviving. Hob. 203, 204. 
Huſband and Wife of her Land. may make a Leaſe to try a Title of her Land. Noy 
Jo 0: ſand and Wife make a Leaſe of the Wife's Land, and this is ſigned and ſealed by 
the Huſband and Wife, and a Letter of Attorney by them, to deliver it in their Names 
yon the Land, and by the Attorney delivered in both their Names; this is a void Leaſe 
＋ the Wife. Cro. Car. 61 7. ; ; 
Huſband and Wife (in Right of the Wife) and a third Perſon are Jointenants for the 
Lives of the Wife and the third Perſon, and the Huſband and Wife by Deed indented grant 
a Moiety for twenty-one Years, the Wife dies, the ſurviving Jointenant may not enter and 
d it. Cro. Jac. 417. | 
11 — Wike make a Leaſe not warranted by Stat. 32 H. 8. yet it may be a 
good Leaſe as to the Huſband ; but if it be made according to the Statute, it will bind 
the Huſband and Wife both, and the Heirs of the Wife; but it will not bar the Donor or 
tim in Remainder. Co. Lit. 44. : 
If Huſband and Wife make a Leaſe of her Land, rendring Rent to them and the Heir 
of the Wife, (as ſuch Leaſe ſhould be made) in this Caſe the Huſband cannot by Fine or 
Deed grant or diſcharge this Rent longer than during the Coverture, unleſs the Wife join 
in the Fine, but this Rent ſhall deſcend, remain or revert in ſuch Sort and Manner as the 
Land ſhould have done, | 
A Leaſe for Years by Huſband and Wife, if it be without Deed, is void as to the Wife. 
ro. Car. 656. 3 
s If the Huſband be ſeiſed in Fee, and the Wife for Life, and they both bargain and ſell 
the Land in Fee, upon Condition, that if they, or either of them, pay 1007. then it ſhall 
be void; and all Aſſurances made to be to the Uſe of the Huſband and his Heirs; the 
Huſband dies, the Wife pays the 1007, ſhe ſhall have an Eſtate for Life, notwithſtanding 
the Declaration of the Uſe as before. Cro. Car. 744. 
If Huſband and Wife for Money bargain and ſell her Land, and afterwards levy a Fine 
Come ceo of it; this Eſtate is made good, and the Wife cannot avoid it. Moor 22. 
If Huſband and Wife make a Parol Leaſe for Years of the Wife's Land, and then levy 
a Fine, and then they both die, the Conuſee may avoid this Leaſe. Leon. 247. 
The Huſband and Wife together may join, and by Fine or common Recovery make a 


Le they have in her Right. And ſo they may alſo bar her of any Right or Title of 
join ue, or Dower, ſhe has or may have in or to any of the Huſband's Lands: But ſo 
they may not do by Deed indented, (no, though it be afterwards inrolled) Feoffment or 
other Cotiveyance by Deed, but where there is a ſpecial Cuſtom to warrant and enable it. 
Co. Li. 171. 20 H. 7. 8. Plow. 515. | 
And they both together may make a Leaſe of the Land ſhe has and he holds in her 
Right, for three Lives or twenty-one Years, according to the Statute of 32 H. 8. c. 28. to 
bind them and their Heirs. Co. Lit. 44. Or they may make a Leaſe of ſuch Land to try 
a Title; and theſe two Things they may do by Deed in pais without Fine or Recovery. 
And if he has a Copyhold Eſtate in her Right, they two may ſurrender it in the Court ac - 
corcling to the Cuſtom of the Place. 4 Co. 23. Dy. 344- \ 
But if they both join in a Statute or Recognizance, this does not bind the Wife, or her 
Land. Kel. 10. 


If the Huſband alone levies a Fine of his Wife's Land for any Eſtate whatſoever, ſhe 
may avoid this Fine after his Death. Moman's Lawyer 163. n | 

And if they make a Leaſe, rendring Rent to them and the Heirs of the Wife, (as in ſuch 
Caſes the Leaſes muſt be made) the Huſband may not by Fine or otherwiſe grant or diſ- 
charge this Rent for longer Time than during the Coverture, unleſs .the Wife join in the 


done. id. | 


If the Huſband alone makes a Feoffment or other Grant of his Wife's Land, this will be 

5 againſt him, and all others, but his Wife, who may avoid it after his Death. Perk. 
223. | 

If a Woman Inheritrix has a Huſband within Age, who within Age aliens her Land and 

dies, the Wife by her Entry ſhall avoid this. Lit. F. 633, 634. Co. Lit. 336. b. 337.4. 
If the Huſband alone makes a Leaſe for Years of his Wife's Land, rendring Rent, and 

dies, this Leaſe will be void as to the Wife. 3 Co. 77. 26 H. B. 2. And 

x 


good Aſſurance of any Land ſhe has and her Huſband has in her Right of any Freehold 


ine, but the Rent ſhall remain, deſcend or revert in ſuch Manner as the Land would have 


The Huſband by his Fine alone cannot conclude his Wife after his Death, as to her Lands. Frome! 
Woman's Lawyer 103. others. 

1. The Huſ- 
band alone. 
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And yet if after his Death ſhe takes another Huſband who accepts the Rent, the Leif, 
is made good. Dyer 159. " 

Where the Huſband alone makes a Leaſe for Years of the Wife's Land, this is good f 
no longer than he lives, and yet it is not avoided till the Wife makes her Entry. Por. N 

If a Man be poſſeſſed of a Term in Right of his Wife, and grants Part of it to 2 
ther the Wife after the Huſband's Death will have the Reſidue of the Term not granted; 
and it ſhall be only an Alteration for what is granted. Cro. Car. 23. 

If Huſband and Wife be Jointenants for ſixty Years, and the Huſband by Indenture lets 
all the Land for ſeventy Years, to begin immediately after his Death; the Huſband dit; 
the Wife ſurvives ; this is a good Leaſe, But it is otherwiſe if he grants the Term itself 
to begin after his Death. Cro. Car. 287. Cro. Eliz. 155. | 

I. and his Wife being poſſeſſed of a Term in Right of the Wife, which ſhe has ac Ads 
miniſtratrix; V. grants the Term to C. to the Uſe of him and his Wife for their Live 
and after to the Uſe of himſelf; this Grant is good, and ſhall not be ſaid to be fraudulent 
to deceive Creditors, and is out of the Statute of 19 H. 7. and all other Statutes of that 
Nature. Cro. Car. 392, 393. 

If Huſband and Wife have an Eſtate in Land to them and to the Heirs of the Huſband 
and he alone makes a Peaſe of the Land; this will be good againſt all Perſons but the 
Wife, and that alſo for her Time only. Bro. Leaſes 58. 

If Tenant in Fee-ſimple takes a Wife, and then makes a Leaſe for Years, and dies, and 
the Wife is endowed of the third Part of his Land; in this Caſe ſhe will avoid the Leaſs 
for her Time for ſo much of the Land as is within her Thirds, but after her Death it will 
be good again. Co. Lit. 46. 

A Man purchaſes Land to him and his Wife, and their Heirs, afterwards he without 
his Wife lets this Land for ſixty Years to another, if they two live ſo long, the Huſband 
dies; in this Caſe it ſeems this Leaſe ſhall bind the Wife, although ſhe be no Party to the 
Deed, by Stat. 32 H. 8. c. 28. and is within that Statute. Cro. Eziz. 15, 16. 

If a Man who is poſſeſſed of a Term of Years in Right of his Wife makes a I eaſe there 
of to begin after his Death, and dies during the Term, the Wife ſurvives; the Leaſe is 
good. Poph. 97. 

A Man who has Land in Right of his Wife makes a Leaſe for Years of it, it is rot 
void by his Death till ſhe enters. Cro. Fac. 132. 

It Huſband makes a Gift in Tail of his Wife's Land, rendring Rent, and they after grant 
the Reverſion by Fine, by this the Wite is barred of all ; but if they grant the Rent only 
by Fine, there the Wife after his Death may enter. Moor 91. 

If a Leaſe be made to Huſband and Wife during their Lives, the Remainder to the 
Executors of the Survivor of them ; if the Huſband grant away this Term, and dies, the 
fame will not bar the Wife, for he has but a Poſſibility, and no Intereſt. 

But if a Man be poſſeſſed of a Term for forty Years in the Right of his Wife, and he 
makes a Leaſe for twenty Years, reſerving, Rent, and dies, although the Wife has the Reſidue 
of the Un yet the Executors of the Huſband ſhall have the Rent, for ſhe is no Party to 
the Leaſe. | 
So if the Huſband makes a Grant of the whole Term, upon Condition that the Grantee 
ſhall pay a Sum of Money to the Executors, &c. the Huſband dies, and upon Breach of 
the Condition the Executors enter; by this the whole Term paſſes, and he is barred of it. 
Co. Lit. 46. 10 Co. in Lampet's Caſe. 

It a Man purchaſes Land to him and his Wife and their Heirs, and afterwards (without 


his Wife) he lets the Land for ſixty Years, if they two live ſo long, the Huſband dies; this | 


binds the Wife by Sat. 32 H. 8. c. 28. although ſhe be no Party to the Deed. Gr. 


Eliz. 15. a 


If a Man poſſeſſed of a Term in Right of his Wife makes a Leaſe ſor Vears of the Land, 
to begin after his Death, and then dies, his Wife ſurvives; the Leſſee ſhall have it during 
his Term, but for the Remainder of the Term, if the Huſband makes no Diſpoſition of it, 
the Wife ſhall have it. Peph. 5. For where a Woman has a Term, and marries, the Huf- 
band may diſpoſe of it in his Life, but not by Will, Pls. 416. 

Land is given to Huſband and Wife and to the Heirs of their two Bodies begotten, the 


Huſband makes a Feoffment in Fee, and dies, having Iſſue, and afterwards the Wife be ſore 


ſhe enters dies; the Feoffment is a Diſcontinuance to the Iſſue at Common Law, and this 
Eſtate in the Huſband and Wife is within the Statute of 32 H. 8. c. 28. and by that Statute 
the Entry of the Iſſue in Tail is lawful. Co. 71. Moor 28. SER: 

If the Huſband be Tenant in Tail, the Remainder to the Wife in Tail, and the Huſband 
makes a Feoffment in Fee, and dies without Iſſue, the Wife may enter; but if he ſuffers 3 
Recovery, and dies without Iſſue contra, ſhe is barred. 8 Co. 72. = if 


3 
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Huſband has Iſſue, and aliens, and the Wife dies, the Iſſue may not enter. duting 
Life of the Huſband ; but if the Huſband aliens, and after the Wife is divorced Cauſa 

the 1rafus, or for other Cauſe diſſolving the Marriage @ vinculo, &c. there the Wife may 

2 the Statute during the Life of the Huſband. 8 Co. 72. 

4 er purchaſed Land to him and his Wife and their Heirs, and afterwards without 

tis Wife let the Land for ſixty Years, if they lived ſo long, rendring Rent, the Huſband 

nee, the Wife by 32 H. 8. c. 28. is bound by the Leaſe. Cro. Car. 15, 16. 

4 Leaſe and Letter of Attorney by the Huſband alone, and under his Seal, without the 

deal of the Wife, is not good; but in ſuch Caſe to ſeal a Leaſe to try a Title by Ejectment, 

% Huſband and Wife both muſt ſeal the Leaſe and Letter of Attorney, and the Attorney. 
ſt enter in both their Names. And ſo Leaſes muſt be made to ſue for Recovery of her 

2 Bulſ. 11. | 

L 3. 100 Wife ſeiſed jointly to them and their Heirs of an Eſtate of Inheritance of 
Lands made during the Coverture, and the Huſband makes a Feoffment in Fee, and dies, 
the Wife may enter within the Statute of 32 H. 8. c. 28. although it was the Inheritance 
of them both. Co. Lit. 326. a. N 
And ſo it is if the Feoffment be made by the Huſband and Wife, (although the Words 
of the Statute be by the Huſband only) for in Subſtance this is the Act of the Huſband 

Co. Lit. 326. a. 
2 * the Hs of 27 H. 8. of Uſes, a Feoffment was made to the Uſe of a Man and 
a Woman who were unmarried, and of the Heirs of their two Bodies; they marry, and 
then the Statute is made z afterwards the Huſband bargains and ſells the whole Land to one 
of the Feoffees, and dies, the Wife ſhall have but a Moiety of the Land; but if the Wife 
dies, the Son ſhall have a Formedon of the whole Land. Dyer 149. 
If a Huſband be poſſeſſed of Land for Years in Right of his Wife, and grants a Rent- 
Charge, and dies, the Wife may avoid it. Co. Lit. 185, 
If Huſband alone without his Wife makes a Leaſe for Years of his Wife's Land, this is 
only voidable, and not void by his Death. Cro. Fac. 332, 417. 
if Huſband purchaſes Lands to him and his Wife in Fee, and he alone makes a Leaſe of 
the Land for ſixty Years, this ſeems a good Leaſe by 32 H. 8. c. 28. Cro. Eliz. 15. 
And yet if the Huſband at Common Law was ſeiſed of Land in Right of his Wife, and 
he made a Leaſe for Years, rendring Rent, and died, this Leaſe had been void as to the 
Wife. Cro. Fac. 77. 26 H. 8. 2. Dyer 92. | 
An Annuity is granted to a Wife for Life by one, to whom the Huſband releaſes all De- 
mands, and dies, the Wife is not barred by this. Moor 668. 
If a Huſband makes a Leaſe for Years of his Wife's Copyhold Lands of Inheritance, 
(which is a Forfeiture by the Cuſtom) this is no good Leaſc to bind, and thergfore ſhall not 
prejudice his Wife after his Death. Cro. Eliz. 4. | 

A Leaſe of Land is made to Huſband and Wife for their Lives, the Remainder to the 
Executors of the Survivor of them, the Huſband grants away the Term, and dies, this is 
not good againſt the Wife, for it is but a Poſſibility, and not an Intereſt, Co. Lit. 46. 

Baron and Feme Jointenants during the Coverture for ſixty Years ; the Baron by Inden- 
ture lets all the Land for ſeventy Years, to begin immediately after his Death; the Baron 
dies, the Wife ſurvives, this is a good Leaſe, and not like to a Leaſe to begin after the 
Death of the Baron, where he may over-live the whole Term ; nor like a Grant of a Term 
to begin after his Death, where nothing paſſes till his Death: But here a good Term is 
created in Intereſt though not in Poſſeſſion ;z and here the Baron having an Intereſt to diſpoſe 
ot in his Life-time, he may diſpoſe of the Term, and it ſhall bind the Wife; and when he 
has diſpoſed of it by Act executed in his Life-time, he has created a Term in Intereſt, and 
it is as good as if he had granted all the Term. Cro. Eliz. 287. Co. 155. 

Huſband and Wife Jointenants for one hundred Years, the Huſband makes a Leaſe for 
twenty Years, to begin after his Death, and dies; the Leaſe is good. Moor 39g. 

The Huſband alone may convey the Land he has in Right of his Wife, during both their 
Lives together, without her Conſent or Agreement. | 
1 Leaſe made by the Huſband alone of the Wife's Land is not void by his Death till 
the Wife's Entry. Cro. Fac. 417. Dyer 290. ä | 
The Huſband may not make a Leaſe of his Wife's Copyhold of Inheritance to prejudice 
her or her Heirs after his Death. Cro. Eliz. 4. | 
f one has a Leaſe for Years, Extent, or the next Avoidance of a Church, in the Right 
of his Wife, he may grant it away by Act executed in his Life time, but not deviſe it by 
Will, for it will return to the Wife if not diſpoſed by this Act executed. 

But the abſolute Property of all the Wife's Goods and Chattels moveable and perſonal 
Eſtate is veſted in the Huſband, and he may give or. grant them away, without her, at his 
Pleaſure, Moore 44, 45» OR EE 
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If a Feme Inheritrix has a Huſband within Age, and he within Age aliens hr tans © 
dies, ſhe by her Entry may avoid this. Lit. $. 633, 634. Ny ng 

If Huſband conveys his Land to the Uſe of himſelt and Wife, and to the He 
Survivor of them, and he afterwards makes a Feoffment of this Land, by this 
ſtroyed the contingent Uſe. Cro. Eliz. 73. 

Huſband poſſeſſed of a Term in Right of his Wife, grants Part of the Term to 
ther; the Wife ſhall have the Reſidue of the Term after the Huſband's Death and th _T 
teration ſhall be only for what is granted. Cro. Car. 33. e Ar. 

If a Leaſe for Years be made to the Huſband to the Uſe of the Wife, the Huſband 
ſell it for a good Conſideration, and there will be no Remedy for the Wife in i 
Bulſt. 118. 92 | x 

If Huſband and Wife make a Leaſe of her Land, rendring Rent to them and to the 
Heirs of the Wife, for ſo the Render ſhould be made : The Huſband by Fine or Otherwiſ, 
cannot grant or diſcharge the Rent for longer Time than during the Coverture, unleſs the 
Wife joins with him. Woman's Lawyer 113. 

If Huſband purchaſes Land in Fee to them two and their Heirs, he alone without her 
may make a Leaſe of the Land, for this is out of the Statute of 32 H. 8. as to require her 
Joining with him. Cro. Elix. 15. 

If a Woman has a Leaſe for Years, and conveys it in Truſt for her own Uſe, and after 
marries, the Huſband may not diſpoſe of it; and if the Wife dies, the Huſband may not 
diſpoſe of it, but it ſhall go to the Executor of the Wife. March 44. Caſe 69. 

If a Copyholder makes a Leaſe for Years of the Land whereof a Feme by Cuſtom is to 
have her Widow's Eſtate, ſhe ſhall not avoid the Leaſe, unleſs there be a ſpecial Cuſtom 
to avoid it; for he comes under the Cuſtom, and by the Lord's Licence as well as the 


Irs of the 
he has de- 


Feme. Cro. Fac. 36, 37. 


If Huſband has an Eſtate in Right of his Wife for her Life as Dower or otherwiſe, and 
he alone, or they both, by Deed ſurrender to him in Reverſion; this is good during the Co- 
verture, but if ſhe ſurvives, or there be a Divorce Cauſa precontraftus, the Wife may en- 
ter, and avoid the Surrender, though he to whom it was made be dead, and his Heir in by 
Deſcent Perk. F. 117. 

If a Feme Sole makes a Feoffment in Fee, on Condition to pay 107. to the Wife at Eaſter 
next, and ſhe before that Time takes a Huſband, the Huſband may releaſe this Condition, 
and bar her for ever. Perk. fo. 764. | 
If a Leaſe be made to Huſband and Wife for Years, the Remainder to the Survivor of 
them for twenty-one Years, the Huſband alone cannot diſpoſe of this Remainder tv bar his 
Wife. 

So if a Leaſe be made to them for Lives with ſuch a Remainder, the Huſband cannot 
grant it away. 10 Co. 51. 

Huſband purchaſes Land to him and his Wife and their Heirs, and after he alone lets it 
for ſixty Years, if he lives ſo long, rendring Rent, Huſband dies; the Leaſe ſhall be good 
againſt the Wife upon the Stat. 32 H. 8. c. 28. and not within the Proviſo. Cro. El. 15, 16. 
The Huſband along cannot by Fine, Recovery or otherwiſe, by any Deed diſpoſe of the 
Land of his Wife for longer Time than he lives with her, but ſhe or her Heir will avoid it, 

But by Stat. 32 H. 8. they may make Leaſes according as the Statute directs. 17 E. 4, 
14. And if it be otherwiſe made, although the Money given for the Land fold be paid to 
her, yet this will not make it good. 8 Co. 72. 

Where Husband and Wife are joint Purchaſers, the Husband alone may make a Feoffment 
or Diſcontinuance, the Wife being upon the Land and not agreeing to it. 

But of a joint Eſtate in Fee-ſimple, or for Life, to the Husband and Wife, there regu- 
larly the Husband alone during his Wife's Life may not ſever the Jointure, or diſpoſe of it. 

And if a Leaſe for Years be made to them, and he alone charges it, ſhe may avoid this. 
Plow. 58, 289. Dyer 9. | . 

And if the Husband makes a Leaſe of his Wife's Land for Years, and then he and his 
Wife alien it by Fine, and the Husband dies, the Alienee ſhall avoid this Leafe. Bridgm. 45. 

And if the Husband be ſeiſed of a Reverſion in the Right of his Wife, and he grants it 
away, and the Tenant attorn, yet this ſhall not bar the Wife. 19 H. 6. 4. ; ' 

The Husband alone may give or grant away any of the Chatrels Real of his Wife by Act 
executed in his Life-time, and this will bind and him and his Wife alſo; and therefore 
if one has a Term in Right of his Wife, and he in Reverſion confirms the Eſtate of the 
Husband and Wife, Habendum for Term of their two Lives; by this the Leaſe for Years 
is drowned and gone. Plowd. 199. Lit. F. 526. ? Co. 129. 10 Co, 47. 

So if the Wife has a future Intereſt, the Husband alone during the Coverture may grant 
it away, or by Releaſe, Gc. prevent her of it. 80 
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6 for any Goods or Chattels ſhe has as Executrix, Kew, 103,122. 5 Co. 27. 21 H. 7. 
„ Bro. Grants 137. | 
I Husband and Wife levy a Fine, and he alone declares the Uſes, this is good to bind 
both of them. 2 Co. 157. But if ſhe diſagrees to it, and declares other Uſes, contra; 
: Aud generally all Acts done by the Husband voluntarily and out of Court, which. he and 
his Wife are compellable to do, and is to be done by Deed, or otherwiſe, ſhall be deemed 
boch their Acts, and good: As where he is ſeiſed in his Wife's Right, or Jointly with his 
Wie, and he aſſigns Dower to another Woman, or grants a Rent for Equality of Partition, 
or makes an Attornment, this will bind her though done by him alone. 9 Co. 85. 
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No Man's Wife, except the Queen, may by any Deed of Gift or Grant, Obligation, re- The Wife a- 


ſeaſe 


bind herſelf. 8 her ſaying in the Deed that ſhe is Sole, if ſhe be otherwiſe, will not 

nd the Caſe. . : jet: i 2% b 
"Bu a Deed referring to a Fine or Recovery, as to lead the Uſes thereof, and the like, 
may in ſome Caſes be good by the Wife alone. Co. Lit. 3. Perk. §. 8, 20, 41, 185, 186, 
86, 194. Zelv. 1. Jenk. Cent. 4. Caſe 20. 

And though there be a ſolemn Agreement between Man and Wife before the Marriage 
that ſhe alone ſhall have the Diſpoſal of Lands or Goods without her Husband, yet this will 
not do, ſhe ſhall not have the Diſpoſal of his Lands or Goods without his Agreement. Co. 
Lit. 3. Perk. §. 8, 21, 41. 

If Husband and Wife Tenants in Tail of the Gift of the Husband, the Remainder to 
the Husband in Fee, and the Husband dies, and the Son and Heir of the Wife levies a 
Fine with Proclamations to the Uſe of himſelf and Heirs; the Wife makes a Leaſe of the 
Land for twenty-one Years, this is good againſt the Iſſue in Tail. Bridgm. 28, 29. 

If a Woman Tenant in Tail makes a Leaſe for thirty-one Years, and takes a Husband 
and has Iſſue, the Wife dies, and the Husband is Tenant by the Curteſy ; one may nor 
ayoid the Leaſe during his Life. Owen 83. 

But if he ſurrenders to the Iſſue, the Iſſue may avoid the Leaſe, Moor 8. 

If Land be given to Husband and Wife, and to the Heirs of their two Bodies, and the 
Husband dies leaving Iſſue by his Wife, and the Wife makes a Leaſe according to the Sta- 
tute of 32 H. 8. in this Caſe it ſeems the Leaſe is good to bind the Iſſue. Godb. Caſe 119. 

If Husband and Wife ſeiſed of Land in Right of the Wife, levy a Fine to the Uſe of 
themſelves for their Lives, and after to the Uſe of the Heirs of the Wife, provided that it 
ſhall be lawful for the Husband and Wife at any Time during their Lives to make Leaſes 
for twenty-one Years, or three Lives; the Wife being Covert makes a Leaſe for twenty-one 
Years, the Leaſe will be good againſt the Husband. Gods. Caſe 419. 

If a Man ſeiſed of Land in Fee enfeoffs divers Perſons, upon Condition that they ſhall 
give back the Land to him and his Wife in Tail, the Remainder to his right Heirs ; they 
hare Iſſue a Son, the Husband dies, the Son in the Life of the Wife levies a Fine with Pro- 
clamations to A. the Wife enters, and makes a Leaſe for three Lives, not warranted by Stat. 
32 H. g. the Conuſee re-enters, his Entry is lawful ; for. the Leaſe being à Diſcontinuance, 
is within the Stat. 11 H. 7. c. 20. and the Conuſee may enter for the Forfeiture. And if a 
Wiſe accepts a Fine Sur Conuſance de droit come ceo, &c. ſhe being Tenant in Tail, and 
thereby grant and render the Land .for 1000 Years, this is an Alienation within the Statute 
of 11 H. 7. 3 Co. 51, Dyer 148. | 
| [f a Woman Tenant. in Tail of the Gift of her deceaſed Husband, or any of his Anceſtors 
whilſt ſhe is Sole, or after with another Husband makes a Leaſe, although it be within the 
deal. 32 II. 8. yet it is not good. 3 Co. 51. Stat. 11 H. 5. c. 20. | 

A Feme Sole poſſeſſed. of a Term conveys it over in Truſt for her, and being to marry, 
1 Husband is bound not to meddle with it; he may not have it, nor aſſign it. March, 
141. 

A Feme Sole conveys a Term in Truſt, and then marries, the Husband aſſigns it; the 
Truſt not the Eſtate) paſſes, March, pl. 141. 

a Feme Covert grants an Annuity by Deed, it is void. 

And if her Husband be ſeiſed of Land in her Right, and ſhe grants a Rent-Charge out 
of it by Deed, it is void. | 

And fo if the Husband knows of it, and agrees to it, if it be done by him alſo. 

And although, he has been out of the Country, and it is not known whether he be living, 
ID ” F managed the Eſtate a great while, yet if he be alive the Deed is void. Perk, 
0 \ Leaſe made by a Female Covert is not good unleſs it be made by Deed ; for if it be 

J Parol, it is void, but if by Deed, it is voidable only. Cro. Elix. 4g7. 
Y y A Woman 


or otherwiſe, diſpoſe of or bind her Husband's Perſon, Land or Goods, without his lone, or other 
Conſent; nor will any ſuch Deed made by her alone without her Husband conclude or Wowan alone, 
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A Woman who has recovered the third Part of her Husband's Land in 
not make a Leaſe of it till ſhe be in Poſſeſſion by Execution. Bro. Sci. Fa. 26, 
A Feme Covert will not be bound by a Deed inrolled, unleſs ſhe be examined, and  ; 
London it will bind her. Hob. 225. | o in 
A Feme Covert alone, and without her Husband, cannot make a Feoffment of her 
Land, and if ſhe dies, it is void, although her Husband agrees to it. Pert. 8. 18 8 
If Land be given to Husband and Wife, and to the Heirs of their two Bodies, 0 th 
Husband dies leaving Iſſue by the Wife, and the Wife make a Leaſe according to the Star 
32 . 8. this Leaſe it ſeems is good to bind the Iſſue. Godb. Caſe 119. „ 
If a Feme Sole makes a Grant of a Rent out of her Land, and delivers it to a Stran 
to take Effect as her Deed, upon certain Conditions performed, her taking a Husband bo 
fore the Time, or if ſhe had made a Feoffment or Leaſe, will not hinder, but upon Perfy : 
mance of the Condition the Deed ſhall take Effect. Perk. c. 1, 2. And if ſhe be 3 
at the Time of Delivery, and after before the Time of Performance ſhe become Sole, yet is 
the Deed void, Idem. | 
A Feme Covert alone cannot by any Deed during the Coverture diſpoſe of any of the 
Lands, Goods or Chattels ſhe has in her own Right, without her Huſband ; and therefore all 
Feoffments, Deeds, Gifts and Grants made thereof by her alone, are void, And although 
ſhe ſays in the Deed that ſhe is Sole, that will not make the Caſe better. And although 
ſuch Deeds be executed by Livery of Seiſin or Attornment, yet they are not good, or of 
any Force at all. And although the Huſband be agreeing or privy to it, yet they are not 
good to bind the Huſband or herſelf. And although he be out of the Country vagrant 
and it is not known whether he be alive or dead, yet it is not good, Co. Lit. 112. Dyer 
4734. PAR. CC . . 
50 of Starved and Obligations made by her, theſe are all void, and not binding to him 
or her. 10 Co. 43. Kelw. 10,12,21. 16 H. 7.5. 1 H. 2. 15. 5 Co. 27. 
And therefore à fertiori, ſhe may not diſpoſe of her Huſband's own Lands, Goods ot 
Chattels, that he is ſeiſed or poſſeſſed of in his own Right without her Husband. 
But if a Feme Sole Executrix takes a Huſband, ſhe, after her Marriage, without and 
againſt her Husband's Will, may do any lawful Act for an Executor to do; but if that 
which is done be a Devaſtavit, it is not good to bind him. Perk. c. 1, 2. 
If there be a Difference between a Man and a Wife, and by the Mediation of ſome 
Friends ſome of his Land be aſſigned to her by his Aſſent, yet ſhe may not diſpoſe of it 
without him. Perk. F. 7. | 
If the Wife alone gives or grants the Husband's Goods, this will be good till the Huſ- 
band diſagrees to it; but if it be by Deed, the Deed will be void; and yet by the Huſ- 
band's Agreement it may be made good for ever, Bro. Dower 504. Plow. 294. 
+. If one deviſes that his Executor ſhall ſell his Land, and makes his Wife Executrix ; ſhe 
alone, or with another Husband, may ſell it. Kel. 10. 
A Feme Covert that is an Executrix may do any Thing according to. the Office and 
Duty of an Executor as another may do, ſave only give or ſell Goods or Chattels ; this ſhe 
may not do; and ſhe may not aſſent to a Legacy without him. 5 Co. 27. 2 H. 7. 15. 
Perk. §. 2. a 
By Huſband A Ne may not after his Marriage make a Feoffment to his Wife ; but after a Contra& 
an] Wite to made, and his having had carnal Knowledge of her before Marriage, ſuch a Feoffment is 
n good. Perk. F. 194, 19g. | | 
r. Huſbandto A Man can make no Eſtate to his Wife by Deed, he may not covenant with her to 
Wife. ſtand ſeiſed to her Uſe, for they are but one Perſon in Law; but he may covenant with an- 
other ſo to do: Or he may make a Feoffment or other Conveyance to her Uſe, or he may 
ſurrender a Copyhold to her Uſe. Co. Lit. 112. 4 Co. 29. 
And he may deviſe to his Wife as to another. Co. Lit. 112. | 
A Feme Covert cannot take any Thing of the Gift of her Husband, but ſhe may pur- 
chaſe Lands of others without his Aſſent; but if he diſagrees, the ſame is deveſted ; and if 
he agrees to it, yet after his Death ſhe may waive it until after his Death ſhe has agreed to 
it. Co. Lt. 2: 
2. Wife to A Culler that a Wife may give Lands to her Husband is void. Godb. Caſe 178. | 
E by Where one of many that make a Deed of Feoffment has the Land, and the reſt have no- 
3 N44 thing in it, yet it is a good Deed to paſs the Land. Bro. Feoffments 4. Perk. $, 222. ; 
one only has A Jointenant may leaſe his Moiety for Years, to commence after his own or after his Com- 
Right. panion's Death. Lane 14. | ae 
Pen. An Infant may not make a Gift or Grant by Deed, or do any Thing elſe by Deed that 
Grant, Kc. by will be good and binding to him or others, but in ſome ſpecial Caſes: For if he makes ſuch 
an lalant. 2 Decd that ſhall take Effect by the Delivery of the Deed only, as where he ſhall grant 2 
Rent-Charge out of his Land, or make a Feoffment with a Letter of Attorney to give r 


— 
Dower, may 


1 r 
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c Seifin, © or by Deed give or ſell any of his Goods, and the Buyer takes the Thing, theſe 
. void ab initio. | ; | 

De 7 Deed takes Effect by the Delivery of the Hand of the Infant, as where by Deed 
ke makes © Feoffment, and gives Livery of Seiſin by his pwn Hand; or ſells Goods and 


delivers them with his own Hand; theſe are voidable by the Infant himſelf, or him that ſhall 
have his Right, as Privies in Blood or Eſtate, &c. Moor 105. 


But what he does by Fine or Recovery, or by way of Statute or Recognizance, or Inrol- 


ment of a Deed, he may avoid this during his Minority ; it is not to be avoided afterwards, 
17 Af. 17. Latch 151. F. N. B. 104. 9H. 7 27. ; | 

And if he dies during his Nonage, his Heir cannot avoid it. 26 H. 8. 2. 7 H. 4. 3. 
Perk. F. 12, 13, 19. Poph. 152. Moor 146. Co. Lit. 191, 

If an Infant makes an Exchange or Partition by Deed, this it ſeems is only voidable, and 
he may affirm it at his full Age. F. N. B. 62. 18 E. 4. 2. 18 H. 4. 11. 

If he makes a Feoffment in Fee, with a Warrant to give Livery of Seiſin, and the At- 
totney does it accordingly; this is void, and the Feoffee when he enters is a Diſſeiſor, and 
ſo the Infant may ſue him as ſuch, or he may enter upon him: But if the Infant gives Li- 
very with his own Hands, the Eſtate is only voidable, and the Feoffee may not be charged 
as a Diſſeiſor or Treſpaſſer. 5 Co. 119. 4Co. 125. 3 Co. 422. Dyer 10, 36, 109. 


If a Wife Inheritrix has a Husband within Age, and he aliens her Land during his Non- 
age, and dies, the Wife may enter. Co. Lit. 336. 


A Leaſe at Will by an Infant without Rent is void. Cro. Car. 220. 

And it is a Rule, That all Gifts and Grants by Deed made by an Infant, that take not 
Effect by the Livery of the Hand, are void. 

And all Gifts and Grants by Deed made by an Infant, that take Effect by Livery of the 
Hand, are voidable by himſelf, his Heirs, and thoſe to whom his Eſtate ſhall come. Co. 
Lit. 171. Perk. §. 12. Brownl. 120. 21 H. 6. 31. | ü 

But if an Infant be Executor, he may do any lawful Act as Executor; and therefore if 
he makes a Releaſe for a Debt he hath duly received, this is a good Deed; but if he ſhall 
make a Deed of Releaſe for the Debt he hath not received, this Deed will be void; but if 
he does receive the Money, it is a good Deed of Releaſe againſt him. Cro. Elix. 532. Co. 
Lit. 112. Bro. Executor 114. Dyer 104. — 


But for the Perſon to take Advantage of a voidable Deed or Eſtate made by an Infant, 
ſee 8 Co. 43. e e 

And it 15 a Rule, That where an Infant makes a voidable Feoffment, there his Privies in 
Blood, as the Heir general or ſpecial, or general and ſpecial both, may take Advantage of 
the Infancy of the Anceſtor, and enter: But Privies in Law, as the Lord by Eſcheat, and 
the like, may not take Advantage of ſuch Infancy ; and where an Infant dies without Heir, 
his Feoffment is unavoidable. 9 Co. 42. 4 Co. 125. e Thorns 

If a Tenant in Tail makes a Leaſe not warranted by the Statute of 32 H. 8. and dies 
without Iſſue, and the Reverſion deſcend to his general Heir, being an Infant, he may avoid 
it. But an Heir in Tail then within Age, when he comes of full Age, by Acceptance of 
the Rent, may make the Leaſe of the Tenant in Tail good. | 


* yet the King as to his Right by Wardſhip might have avoided it for his Time. 
7 C00. 3. 1 | | | : 


And if Tenant in Tail makes a Leaſe for thirty or forty Years, and dies without Iſſue, 


his Wife young with Child of a Son, and the Donor enters and avoids the Leaſe, and then 
the Son is born, the Leſſee enters, and the Son at his full Age accepts the Rent; by this 
he has made good the Leaſe that was before only avoidable. 7 Co. 3. | | 
If an Infant Tenant in Tail makes a Leafe for Years within the Statute of 32 H. 8. this 
is not good although the Statute be general. 3 M37 | 

If an Infant Co yholder makes a Leaſe of his Copyhold Land, it is no Forfeiture becauſe 
It . 4 but if he accepts the Rent reſerved upon it at full Age, it will be a Forfeiture, 

< 199, 4, | gta Ea ; 

A Grant of a Copyhold by an Infant is good if the Cuſtom will warrant it; and the Pre- 
ſentation to a Church by an Infant is good for fear of Lapſe; but it ſeems the Iafant muſt 
8 the A ge of fourteen Years or more to prefent to a Church. Perk. c. 1. 4 Co. 23. 

0, 3. oy 41. IQ 2. 4 . Fear VMI A. l l | n 

An Infant alſo may make a Leaſe for Years to try a Title of Lands. Ny 130. 

If an Infant ſeiſed of Lands in Fee makes a Leafe for Years of it, rendring Rent; this is 
2 and by his Acceptance of the Rent when he is of Age will be affirmed and 

9000. 5 by | Be 
at it he make a Leaſe of it, rendring no Rent, the Leaſe is void. 9 H. 7. 24. Phwd, 
543. 18 E. 4. 2. 3 Co. 65. 4 Lad, en We 4 x If 
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Ry a Corpo- 


If an-Infant grants a Rent, Advowſon or Common by Deed, this Deed will be 
he ſhall have the ſame Remedy againſt the Grantee for his taking a Diflreſs for 
or any other Uſe made of the Grant, as if no ſuch Grant had been. Co. Lit. 152. 

An Infant after he is of Years of Diſcretion may contract, and may make a ſingle Bill o 
Contract to pay Money for his neceſſary Phyſick, Food, Apparel or Schooling, or Inftruc- 
tion in any Thing that may Profit him, or the Nurſing of his Child; and this Deed will bing 
him as much as if he was of full Age, and what ſhall be ſaid to be neceſſary in theſe Caf. 
ſhall be tried by the Judges, and not by a Jury. Co. Lit. 172. a. 

But if it be a Writing with a Penalty, it will not bind him, nor will his Bill to another 
Man that has paid ſuch Money for him to pay it again bind an Infant, Co. Lit, 172 
Poph. 152. 9 Co. 87. Kelw. 19. Latch 151. Cro. Car. 560. 12 Co. 122, 123. 2 

The Grants of ſome Perſons will not be good in Perpetuity without the Aſſent of others 
by way of Grants, Confirmations or otherwiſe; ſo the Grant of a. Dean without the Chapter, 
of the Mayor without the Commonalty, the Maſter of a College without his Fellows, and 
the like, without a general Conſent of the whole Body, is void : But a Body Corporate may 
by Deed give or grant, do or convey together by joint Conſent, as a ſingle Perſon may do; 
and ſo they may convey or charge any of the Lands, or give or diſpoſe any of the Goods or 
Chattels belonging to their Corporation. Perk. F. 31, 32, 33. 

And if aby of the Members of any ſuch Corporation be ſeiſed of any Land in his own 
Right, and in his natural Capacity he may make a Feoſfment, Grant or Leaſe of, or a 
Charge upon this Land, as another Man may do, and fo he may diſpoſe of his Goods and 
Chattels. Perk, §. 224, 225, 51, 209. Fitz. Faits and Feoffments 29. Godb. 300. 

A Corporation may grant their Land by way of Bargain and Sale. 3 Leon. 159. 

But generally, neither the Head alone, nor any one or more of the Members of a Cor: 
poration Aggregate of many alone, as a Dean without the Chapter, or Chapter without the 
Dean, may make a Deed of Feoffment or other Grant of any of the Lands belonging to 
the Corporation; but all of them together may make a Deed of Feoffment or Leaſe of any 


of the Lands belonging to the Corporation. Perk, F. 224, 225. Fitz, Faits and Feoff- 
ments 29. | 


nn. 
void, and 
the Rent, 


By a Diſſeiſor If a Diſſeiſor, or the Feoffee of a Diſſeiſor, or any other who has but a tortious and de- 


or Feoffee of 


By a Copy- 


teaſible Title, ſubject to an Action or Entry, ſhall hold a Copyhold Court, and makes Copy- 
hold Eſtates, ſuch voluntary Grants made by him will not bind him who has Right, when 
he ſhall recontinue the Manor by Action or Entry: And yet if one who has ſuch a defeaſtble 
Eſtate ſhall in ſuch a Manor admit one upon a Surrender, or upon a Deſcent, ſuch Admit- 
tances, according to the Cuſtom, are good. 4 Co. 23. Heb. 215. Poph. 141. 

A Tenant at Will Copyholder cannot by Cuſtom make a Leaſe for Life by Licence of 
the Lord; and there cannot be any ſuch Cuſtom, for a, Leaſe for Life as there is for a Leale 
for Years. Godb, 6, 236. | 5 F 

A Leaſe of a Copyhold that has been demiſed according to the Cuſtom, rendring the ac- 
cuſtomed Rent, is a Leaſe within the Stat. 32 H. 8. Moor 759. 6 Co. 37. 

Copyholders generally paſs their Copyhold Lands by Copy of Court- Roll, and not by 
Deed; but if by any ſpecial-Cuſtom of the Place a Copyholder may make a Deed, as in 
ſome Caſes he may make a Leaſe for Years, there he that holds this Land may by Deed 
grant it as the Cuſtom is; for all Things are to be done by the Copy holder, according to the 
Cuſtom of the Place; and he is to do nothing againſt the Cuſtom, nor without Warrant of it. 

If a Copyholder makes ſuch a Leaſe for Years as is a Forfeiture, yet the Leaſe is good 
as to the Parties, and the Leſſee may have an Ejectione firme upon it. Oro. 18. 

A Leaſe made by a Copyholder by Licence of the Lord, is a good Leaſe; and an EjeCt- 
ment may be brought upon it. Cro. El. 551, | ; 

Any Perſon who has a lawful Eſtate in a Manor, be it in Fee, in Tail, in Dower, by the 
Curteſy, for Life or Years; or as Guardian, or Tenant by Statute, Elegit, or at Will, if 4 
Copy hold eſcheats or comes to their Hands during the Time they have it, may grant the 
ſame, rendring the Rent, Cuſtoms and Services;. and this will bind the Lord who has the 
Inheritance or Freehold of the Manor; and if a Diſſeiſor, or Feoffee of a Diſſeiſor, or other 
who has a tortious or defeaſible Eſtate or Intereſt, ſubje& to the Action or Entry of moe 
Keeps à Court, and makes any voluntary Grant upon Eſcheat or Forfeiture of a Copy hold, 
this Grant will not bind him that has Right, when he has recontinued the Manor by Het 
or Entry; but Admittances of an Heir, or upon a Surrender, are good if made within the 
Cuſtom, 4 Co. 23. 


* G3 


By ore blind, A Perſon born blind, deaf and dumb, is diſabled by Law to make a good Deed; and 


therefore ſuch a Man's Deed is void; Bot not if he be deaf, dumb or blind, and hath ſo 
much Underſtanding, that he can make his Mind known by Signs. Peri. . 6, 19, 23 24s 


And 
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h a Perſon as before may make a voluntary Grant upon an Eſcheat, or upon a 


. 
uc : 
10 or otherwiſe, according to the Cuſtom of the Manor; and this will be good. 


Forfeiture, 


bye? or Grant by or to a deformed Perſon, having human Shape, or to a Leper, or By deformed 


ſuch like Perſon, of Lands or Goods, may be as good as by or to any other Perſon whate Perſon, Leper, 
0, — 
_ a Leper removed by the King's Writ from the Society of Men, may notwithſtand- 
ing give or take by Deed as another Man may do. Co. Lit. 2. 
und an Hermaprodite, according to the molt prevailing Sex, may give or grant, have Hermaphro- 
ind take by Deed, as any Man may do. Co Lit. 2. | | dite. 
A Perſon who has committed Treaſon or Felony may give or grant or charge his Lands By Perſons 
by Deed, as another Man may do; and ſo he may after he is attainted for the ſame Offence attainted of 
by n or Confeſſion; but this ſhall not hinder the Forfeiture due to the King Telco. 12 
o the Lord. 8 
E And in this Caſe, ſuch a Perſon before or after his Attainder may give or grant his Goods 
gr Chattels by or without Deed to relieve himſelt in Priſon: And this, for ſv much, will be 
good and binding to the Lord and King alſo; and for all the reſt, it is good againſt all 
Perſons whatſoever, except the Lord and King. Co. Lit. 2, 42, 43. Perk. F. 26, 27, 28, 
205 182. | 
f an outlawed Perſon, or an Heir in Ward, makes a Deed of Feoffment, or other Grant By outlawed 
of his Land, this will be good againſt all Men but the King and the Lord. Perk. §. 219, Perſons. 
Staun. Prærog. 40. 
A Perſon outlawed in any Civil Action may give, or grant or charge, have and take 
Lands or Goods by Deed, as any other Man may do; and this will be good againſt him 
and all others. But this notwithſtanding ſhall not bar or exclude the King or other Perſons 
from the Benefit of Forfeiture which is given and due to them by the Outlawry. And al- 
though the King ſeiſes and takes into his Hands the Profits of his Land (as he may) upon 
the Outlawry, yet the Perſon outlawed may make what Diſpoſal he pleaſes of the Land it- 
ſelf; and this will bind himſelf and all others, fave the King, for the Profits of the Land 
during the Life of the outlawed Perſon only; and for his Goods and Chattels he may diſ- 
poſe of them until the King or his Patentee ſeiſes them. Perk. F. 26, 48. Owen 116. Co. 
Lit. 2. | | | 
An excommunicate Perſon may give, or grant or charge his Lands or Goods, or have By an ex- 
and take Lands or Goods by the Gift or Grant of another Man, as any other Perſon what- communicate 
ſoever may do: And ſuch Gifts and Grants will be good againſt and to the Parties that give Perlen. 
or take by the Deeds, and againſt all others whatſoever. Perk. F. 182, 185. 
A Man that is drunk may give or grant, do, have and take by Deed, as any other Man By a Man that 
may do: or as he himſelf when he is freſh and ſober may do; and his Deed will be as is drunk. 
binding to him, and all others, made at this Time, as at any other Time. Wing. Max. 570. 
| To the making of a good Deed it is requiſite (amongſt other Things) that he who makes By a Man that 
it, when he does it, has his Reaſon and Underſtanding : And therefore if a Man void of is of Sane Me- 
Reaſon, and that wants common Underſtanding, and that is either born fo, and has been ry. 
ſo from his Birth, who is called an Ideot a Nativitate, or one that is born with Underſtand-= Ideot. 
ing, and becomes accidentally ſo, ſuch as we call a Lunatick or mad Perſon, be he fo al- 
* or at certain Seaſons and by Fits, that has (as we ſay) his Lucida intervalla, if any Lunatick, 
uch Perſon, whilſt he is in this Caſe, ſhall do any Thing by Fine or Recovery, this will be 
good to bind him and all others. And if he makes any Deed, and thereby gives, or grants 
0 charges his Land, or gives or ſells his Goods ; this Deed will be good and binding to 
wee for it is a Rule in Law, Nemo admittendus eſt inbabilitare ſeipſum; but it ſhall not 
ry on Heirs, Executors, and ſuch others as ſhould have had the Thing given or granted 
rap is Neath, had not that Deed been made; but they may avoid it: So that the Law in 
wb b * all Acts done by one Non ſane memorie are good againſt himſelf, but void- 
* 5 is Heirs, Executors, and ſuch as are to have his Eſtate after his Death. And yet if [] 
uch a one as has his Lucida intervalla, and the Deed in Queſtion is made by him 1 
x he is in that Caſe; this is a good Deed, and will be binding to him and all others, ih 
4 air: Co. Lit. 123. F. N. B. 202. 7 H. 4. 5. 22. Perk. H. 24. Hob. 96, 155. "i 
Boe s, of ſound Mind and good Memory makes a Feoffment of his Land with a i} 
"Yang 8 Attorney, and before Livery is made he becomes Paralytick, and he by Signs 
ais Mind to be, to have Livery made, and fo it is made; it is ſaid, this is a good 
Feoffnent. Perk. F. 22. n 
Angle a Letter of Attorney to make Livery be made of Land by ſuch a Man as is Non N 
5 walls and after he comes to his Memory, and then Livery of Seiſin is made by | 
dot the Letter of Attorney, without any other Aſſent of the Feoffor, and the Feoffor | 
| Z 2 | dies, 
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By an Alien 
Enemy. 


By Perſons 
dead in Law. 


By a Baſtard. 


By Executors 
or Admini- 
ſtrators. 


By Jointe- 


Deeds in general. Part! 
dies, in this Caſe the Heir may enter upon the Feoffee and avoid the Feoffment, but he 


himſelf in his Life-time might not have done it. Perk. §. 21, 23. 
An Alien Enemy, that is, one born under another Prince in Enmity with the King., 
neither give nor take by Deed amongſt us, for he is to have no Benefit of our na 
And one born in another Country, under the Obedience of another Prince in Amit vi 
our King, who is amongſt us accounted as an Alien-amy, but is no Denizen or A nl 
Subject of the King's, ſuch a one may by Deed give or grant ſuch a Thing as he "img 
Capacity to have and hold amongſt us; and any ſuch Thing may be given or . 
to him, But ſuch an Alien- amy is not capable of holding Land in Fee or for Life : If 
therefore any ſuch Eſtate be conveyed to him, the King will have it from him. © 
Lit. 2. | g 
And although he be made Denizen by the King's Letters Patent, yet he is then in ng 
better Caſe for this; but if he be naturalized by Act of Parliament, then may he give or 
take Lands by Deed, as another Man may do. And if he be a Merchant, he may take 
and enjoy a Houſe for this Purpoſe ſo long as he uſeth the Trade. And although he be ng 
Denizen, yet may he have and enjoy Goods or Chattels : And therefore of ſuch a Thins any 
Gift or Grant by or to him will be as good as ſuch Gifts or Grants by or to any other Per- 
ſon. 7 Co. 16. Co. Lit, 2, 31. Dyer 224, 283. Godb. 275, Perk. §. 48. Owen 45 
Brownl. 41. Goldſb. 29. Bendl. 10. : 

The Gifts and Grants of and to dead Perſons in Law, ſuch as are Monks, Friars, Cz 
nons profeſſed, and the like religious Perſons, are utterly void in Law : And therefore if 
J. S. be ſeiſed of an Acre of Land in Fee, and he joins with ſuch a Perſon in the Grant of 
a Rent out of it ; this will be void as to the Perſon diſabled, the dead Perſon, and 
good againſt J. S. only, and it ſhall be ſaid to be his Grant. Perk. F. 4, 5, 6, 48. Co, 
Lit. 3. 

| A Baſtard, who (by our Law) is one that is born of a Woman not married to any 
Man, ſo that his Father is not Known; ſuch a one, although he can neither be Heir to an- 
other, nor have an Heir to himſelf, yet after he hath once gotten a Name by common Re- 
putation, either from him that is ſuſpected to beget him, from his Mother, or otherwiſe, 
he may by that Name give and take Lands or Goods by Deed, as any other Man whatſoever 
may do; and ſuch Gifts and Grants are good. Perk. F. 26, 48, 49. Co. Lit. 2. 3 Leon. 6g. 
Ney 35: SO 

| One of many Executors or Adminiſtrators may alone, without his Companions, by Deed 
or otherwiſe diſpoſe of the Goods and Chattels of the Deceaſed, and this ſhall bind all the 
reſt of them. So that if two have a Term, and one grants all that belongs to him, by this 
all is granted away. Executors or Adminiſtrators may make any Deed of Gift or Grant of 
what is under their Power in that Capacity, as the deceaſed Perſon himſelf ro whom they 
are Executors or Adminiſtrators might have done. Dyer 23. Kelw. 22. 

If an Adminiſtration be granted Durante minore ætate of J. S. to F. D. this J. D. in 
this Caſe, eſpecially if the Adminiſtration be Ad opus, uſum & commodum Executoris, may 
not aſſign a Term, or an Intereſſe termini : But if he be ſuch an Adminiſtrator, and made 
ſo without any Reſtraint or Limitation, in this Caſe he may aſſign ſuch an Intereſt, at the 
leaſt during the Minority of the Executor. 6 Co. 63. 

One Tenant in Common, or a Coparcener, may by his Deed of Feoffment paſs and con- 


nants, Tenants yey his Part of the Land ſo held to his Companion, and this will be good; but one Join- 


in Common, 
or Copar- 
ceners, 


tenant may not do ſo: And therefore a Feoffment by one, and to another Jointenant, is not 
good; but by a Releaſe, or ſome other way, the Thing is to be done. And Coparceners 
may both enfeoff and releaſe one to another. Co. Lit. 48,49. Perk. F.1979. _ 

And a Feoffment in ſome Caſes between them may enure to ſome other Purpoſe. Filz. 
Faits and Feoffments 26. 

And if one Jointenant covenants to ſtand ſeiſed of the Moiety of his Companion after 
his Death, to the Uſe of, &c. no Uſe will ariſe by this, for it is but a bare Poſſibility. 
Noy 14. Dyer 150. 20 H. 7. 26. 

And Jointenants, Tenants in Common, and Coparceners in Fee-fimple, may make what 
Eſtate they pleaſe therein of their Part to a Stranger, to bind them and their Companion 
alſo. F. N. B. 62. Perk. §. 220. 

And yet one Jointenant may make a Leaſe for Years of his Moiety to his Companion, 
as ſome ſay, as well as Tenants in Common and Coparceners may do. Owen 102, 103. 
F. N. B. 62. | 
And one Jointenant may make a Leaſe for Years, to commence in præſenti or in futuro 
of his Part: As if two Jointenants be for Life, and one of them makes a Leaſe to begin 
after his Death, and dies; this is a good Leaſe, and will bind his Companion. No 155. 


3 Bulſt. 131, 132. 3 | [f 
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ſhall retain. But by the Death of A. the Leaſe is become void, for the Leſſee has but 
Poſlibility to have it for the Life of B. which is now deſtroyed by the Severance 5 I 
Jointure. Noy 157, 158, ol the 
If two Jointenants be of a Term, and one grants Parcel of it to a Stranger, by this th 
Jointure of the Whole is ſevered. Cro. Car. 33. | me 

If two Jointenants be of a Reverſion, and one of them grants the Whole; this will be 
void for a Moiety. Perk. F. 8. * 

If two Jointenants be for Life, and one of them makes a Leaſe for Years of his Part, t 
begin preſently, or at a Day to come; this is good againſt the Survivor, though the Leſte 
dies before Entry, or enters not till aſter the Leſſor's Death, Co. Lit. 184, 318. Plow, 5 
Goldsb. 187. | | | 5" 

If two Jointenants join in a Leaſe to two Strangers, and after they make Partition and 
then one of them dies, yet the Term remains good for the Whole. Noy I57, 18. ; 

AA. M. and E. M. being Jointenants for Life, M. M. grants the Moiety of the Land which 
ſhe holds in Jointure with E. for ſixty Years, if ſhe the ſaid M. ſhall fo long live; and then 
grants the other Moiety from and after the Death of M. for ſixty Years, if the ſaid E. ſhall 
ſo long live; in this Caſe the Leaſe is not good for any Part; and yet if M. ſhall ſurvive 
E. it may be good for her Part. Cro. Fac. gi. | 

If two Jointenants be for Life, and one of them by Aſſent of him in Reverſion occupies 
the Land alone, and takes the Profits to his own Uſe; this will amount to a Leaſe at Will, 
which one Jointenant may make to his Companion; but if one of them ſay, I will not oc- 
cupy it, this is nothing. Cro. Car. 314. 

If a Feme Covert and another be Jointenants for Years, and the Huſband grants a Rent 
out of the Land, and dies, and the Wife dies; this Grant is void, and the Survivor ſhall 
hold it diſcharged. Plow. 418. 

Jointenants may give their Parts one to another by Releaſe, Attornment, Livery or Cere- 
mony, and ſuch Releaſe may be without the Word Heirs in the Deed. Co. Lit. 194. 

All the Jointenants together may grant or charge their Land by Deed how and in what 
Manner they pleaſe; -and they may altogether agree and make Partition by Deed: And if 
it be of a Leaſe for Years only, they may do it without Deed. Co. Lit. 186. 

It a Jointenant makes a Leaſe to begin at a Day to come, and he that makes the Leaſe 
dies before the Day comes, yet is the Leaſe good to bind the Companion. Co. Lit. 318. 
Plow. 203. | 

A Lek made for Years by one of two Jointenants for Life, and he dies, is good againſt 
his Companion. Cro. Fac. 317. Dyer 187. 

Two Jointenants under Age make a Feoffment, and one of them dies; here the Sur- 
vivor may have the Land, and by Entry ſhall avoid the Feoffment. Lit. F. 633, 634. Co, 
Lit. 336. 

Holband and Wife are Jointenants for one hundred Years, and the Huſband alone by his 
Deed makes a Leaſe for twenty Years, to begin after his Death; this is good, for a Join- 
tenant for Years may grant away his Moiety, to commence after his own or after his Com- 
panion's Death. Lane 14. Moor 395. | 

Huſband and Wife and a third Perſon purchaſe jointly, the Huſband aliens the Whole, 
he and the Wife die; in this Caſe the third Perſon will have all, for this will not prejudice 
him, the Grant not being good. Hob. 3. : 
FJ. S. and a Feme Sole are Jointenants, the Wife takes a Huſband, the Huſband and Wife 


join in an Indenture of Leaſe for a Moiety of the Land for eighty Years to J. D. if the 


Wife and her Companion ſhall live ſo long, the Wife dies leaving the Huſband; this is à 
good Leaſe, and may not be avoided by the ſurviving Jointenant. 3 Bulſt. 271, 273. 

Huſband and Wife in her Right, and a third Perſon, are Jointenants for the Lives 
of the Wife, and the third Perſon; the Husband and Wife by Indenture let a Moiety for 
twenty-one Years, the Wife dies; in this Caſe the Leaſe ſhall bind the Survivor as a Leafe 
made by her, which after the Coverture will be good till ſhe or one that claims in Privity 
under her ſhall avoid it by Entry. Cro. Fac. 417. Dyer 187. 7 E. 4+ 7+ 

If Husband and Wife and a third Perſon be 3 and the third Perſon releaſe 7 
the Husband and Wife, this is good, and gives all the Eſtate of the third Perſon to the 7 
band; or he may releaſe to the Wife alone, and that would give all the Eſtate to the Wile 


alone. Co. Lit. 185. e Lat Be 
If a Man and Woman be Jointenants for Life, and the Woman marries, and ſhe and 


Fusband make a Leaſe for Years of their Moiety, rendring Rent, and then the 2 
dies; in this Caſe the ſurviving Jointenant ſhall not avoid this Leaſe, but the Wife may avo 


it if ſhe ſurvive her Husband; and if ſhe had been Sole when ſhe had made it, it had been 


good for her Life and the Life of the other Jointenant, Bridgm. 42, 4 A. lets 


. 
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H_—_— . . . CS P 5 A ; 
4. lets Land to tWo, Habendum eis ad terminum vitæ eorum conjunftim, & alterius diutius 


eren; & aſſignatis ſuis, fi primus eorum decedere contingat durante vita ipſius qui ſuperſtes, & 
5 alter; in this Caſe they are Jointenants, and may make Partition; · but one of them can 
grant but a Moiety Der 41. . gee 

Two Tenants in Common make a Leaſe for Years, rendring Rent, this will be good; 
1nd if either of them dies, the Executor of him that is dead, and the Survivor, may ſuc 
for t 


he Rent together or aſunder, as they pleaſe. Godb. Caſe 104. 
A Tenant in Common may make any Diſpoſal of his own Part at his Pleaſure, and an- 
other Tenant in common Joined with him cannot by any Deed he can make to a Stranger 
prejudice him therein, as he may in the takirg up the Profits of the Land. Co. Lit. 197. 

. 08. 
i 50 Tenants in common join together in the Grant of a Rent-Charge of 205. out of 
their Land; this is good, and ſhall be and enure as ſeveral Grants. 5 Co. 8. 

They may make a Feoffment, and give Livery of Seiſin of the Land one to another, or 
make Leaſes one to another of the Land which they hold in common. Co. Lit. 194, 318. 

rh, $. 193. : 
e's Coparcanct may make a Feoffment and Livery of Seiſin of his Part of the Land 
to his Companion, or he may make a Leaſe to him, or he may releaſe to him. Co. Lit. 
194, 200, 318. Perk. §. 193. | 

lf there be two Coparceners of a Houſe, and one of them enters generally, and makes a 
Leaſe for Life by the Name of All that his Houſe, &c. the whole Houſe is granted, but the 
Deed is good only for a Moiety. Cro. Car. 361, 615. | 
A Wife is Leſſee for Life, the Reverſion to two Coparceners, and ſhe and one of the Co- 
parceners make a Leaſe for Years of the Whole, rendring 10/7. a Year Rent to the Woman 
for her Life, and after 100. to the Coparcener ; in this Caſe it ſeems if the Tenant for Life 
dies, the Leaſe is good but for a Moiety of the Parcener that doth let, but the Rent remains 
for all. Cro. Car. 284, 28 7 $; 
If two Coparceners be of an Advowſon, and the one preſents, and then ſhe grants the 
next Preſentation 3 this may be good, but it muſt- be underſtood the next ſhe has to grant, 
for the very next her Companion will have. Dyer 35. 3 | HP 
If one Coparcener of a Seigniory grants his Part to a Stranger, it is good. Perk. $. 73. 
If two Coparceners have twenty Acres of Land of equal Value between them in Tail, 
and they have been uſually let, and they make Partition, ſo as each of them has ten Acres; 
in this Caſe they make Leaſes of their ſeveral Parts, reſerving half the Rent, within the 
Statute of 32 H. 8. 5Co.5. Sed Q; for Co. Lit. 14. is againſt it. | 

If a Coparcener be married, and for Equality of Partition the Huſband and Wife grant 
aRent to the Feme Covert out of the Part of the Wife ; this being equal ſhall bind the 
Wife for ever, and neither ſhe nor her Heirs ſhall avoid it. 29 Af. 23. 17 E. 3. 10. 
lf two Coparceners make a Leaſe, reſerving Rent, they ſhall have the Rent in common, 
as they have the Reverſion. . | . 

[f Coparceners have an Ad vowſon, they may grant it away; or they may grant the next 
Avoidance, or they may preſent by Turns. Co. Lit. 164. 


Land for ſixty Years; this ſeems a good Leaſe by Stat. 32 H. 8. Cro. El. 15. 
And yet this had been void by the Common Law as to the Wife. 2 Co. 77. Dy.g1 


pr: but by Releaſe, or by ſome other Way or Means, he may transfer his Intereſt. 
at it he ſhall grant all his Right to a Stranger, ſuch a Grant is void. Perk. F$. 85, 86, 
19% 222. Co. Lit. 48, 49. | 


ports is to a Stranger; this will be good againſt all but the Diſſeiſee himſelf. Perk. 
210, 


die Livery, and this will be good. Co. Lit. 48, 49. F. N. B. 62. Perk. $. 222. 


® 
" 


ves Warrant o 
(11S 1g ' 


If, Bac and ſhall bind him. Perk. $ 157. 


wa the Diſſeiſee confirms the Eſtate of A. or confirms the Deed to A. this is clearly 
gh Livery be made afterwards. Co. Lit. 300. 1 a 


The Huſband purchaſes to him and his Wife in Fee, and he alone makes a Leaſe of the 


And yet if he makes a Deed of Feoffment, or other Grant of the Land, whereof the 


But a Diſſeiſee may make a Deed of Feoffment, and a Letter of Attorney, to enter and | 
** it a Stranger enters in the Name of him that is diſſeiſed, and by his Commandment 
a Feoffment in the Name of the Diſſeiſee, and by his Conſent; and the Diſſeiſee 
f Attorney for him to enter and make Livery for him, and he does ſo; 


U iſſeiſor makes a Charter of Feoffment to A. with a Letter of Attorney, and before | 


W „ 


A Diſleiſor cannot make a Feoffment or Grant to the Diſſeiſee of the Land whereof the By a Diſſeiſor 
Dickinn is; for by this the Diſſeiſee will be remitted. Nor may he grant his Right to a or Diſſeiſee. 


* 


. 
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By a Perſon 
not in Being. 


By Leſſor or 
Leſſee. 


By one who 
is not the 
Owner. 


By Tenants 
in Tail. 


Second Grant 
of the ſame 
Thing. 


If the Heir Apparent of the Diſſeiſee diſſeiſe the Diſſeiſor, and grant a Rent charge a 
then the Diſſeiſee dies; in this Caſe the Grantor will hold it diſcharged. So if my rw 
diſſeiſe the Grandfather, and grant a Rent-charge, and dies, if the Grandfather dies, th _ 
will avoid it, for he is remitted. Co. Lit. 349. pg Lark ide Sg 

If he in Reverſion diſſeiſe his Tenant for Life, and dies ſeiſed, the intire E 
the Heir, but the Right remains ſtill in the Leſſee. And if the Leſſor in this 
the Reverſion, this Grant is void; for here is no Reverſion to grant. Hob. 323. 

If a Diſſeiſor enfeoffs a Stranger by Deed, and ſays it is with the Aſſent of the Diſſei 
and it is ſo; yet this is not good, for he cannot depart with his Right without Deed > 
by way of Extinguiſhment : But if the Diſſeiſee ſhall enter, and then he and the Dif 
ſhall join in a Feoffment by Deed with Words of Confirmation, then it ſhall be (aid to 0 
the Feoffment of one, and the Confirmation of the other of them. And if they join in kh 
a Deed before the Entry of the Diſſeiſee, and the Diſſeiſor makes Livery, it ſhall be the 
Feoffment of the Diſſeiſor, and Confirmation of the Diſſeiſee. Perk. F. 1 57. 

If a Diſſeiſee makes a Leaſe for Years, and delivers it as an Eſcrow to a Stranger, com. 
manding him to enter into the Land, and then to deliver it as his Deed, who does ſo; thi 
is a good Leaſe, for it is not his Leaſe till the ſecond Delivery, at which Time he has good 
Right and Power to let it. Cro. Car. 446, 457. | R 
A Diſſeiſee may not make a Leaſe of the Land whereof the Diſſeiſin is until he has mats 
his Entry, and recovered the Poſſeſſion of the Land again. Plow. 133. 

And therefore if one be diſſeiſed of his Land, and before his Entry or Recovery of the 
Land he grants or gives the ſame, or his Right therein, to a Stranger; or grants a Rent. 
charge out of it to a Stranger: Theſe Grants are void ; but by a Fine or Releaſe he may 
make a Bar or Extinguiſhment. Cro. Car. 315, 368. Co. Lit. 214. Perk. F. 63, 66. 

A Perſon not in Being at the Time of the Gift or Grant made, makes a Deed of Gift or 
Grant, this cannot be good: As Primogenit', the firſt-born of F. S. and J. S. has no Child, 
or the like, he can neither be a good Grantor nor Grantee: And although ſuch a one be 
afterwards born, it will not amend the Caſe. But a Remainder ſo limited may be good, if 
any ſuch Perſon ſhall happen to be when the Remainder falls. Oren 40. | 

A. makes a Leaſe at Will to three, one of them dies; the Leſſor reciting his Death, and 
that the Indenture is ſurrendred and cancelled, makes an Eſtate to the Survivors, Habendun 
to them & bæredibus, without any Letter of Attorney to make Livery ; this is void. Dyer 
269. 5 Co. 10, | | 

If a —— of an Office be made for Life, the Remainder to aSucceſlor, it is void as to the 
Succeſſor. Moor 8. 

The Leſſor cannot make a Feoffment to his Leſſee for Life, Years, or at Will; for one 
may not give a Poſſeſſion to one that has it before; and yet ſuch a Feoffment may enure as 
a Confirmation. Fitz. Faits and Feoffments 26. Perk. §. 194, 197. 

But the Leſſor and Leſſee joining together may make what Eſtate they will of the Land, 
10 Co. 49. | | | 

If a Leſſee for Life or Years makes a Leaſe for longer Time than he has, as if a Leſſee 
for Years makes a Leaſe for Life, the Leaſes are good for ſo long Time as the Leſſor has 
it; as the Leaſe of Years in caſe of a Leaſe for Life will be good for the Life if the Term 
of Years laſt ſo long; but if he gives Livery upon it (as he muſt to make it a good Eſtate 
for Life) it will be dangerous to him, for hereby he will commit a Forfeiture. 7 Co. 12. 
Plow. 524. 

So if he charges the Land for longer Time, it will be good for the Time of the Leal: 
7 Co. 12. Plow. 524, Tenant in Tail makes a Leaſe according to the Statute of 32 H. b. 
and then dies without Iflue, ſo that his primitive Eſtate- tail is at an End, and then the Leal 
derived out of it muſt be at an End alſo. 3 Co. 34. | 

Leſſee for Years may not grant or charge longer than for his own Time, he cannot charge 
or create a Freehold out of it. Cro. Fac. 142. | | 3 

Where one grants that which is none of his own, if he afterwards purchaſes the Tbing 
granted, and the Grant be by Deed indented, it may be good againſt him by way of Eſtop- 

I, Co. 77. | a $3 
elf Lats granted to two Men, and the Heirs of their two Bodies; in this Caſe, a: 
though they have ſeveral Inheritances after their Death, yet neither of them can grant ae 
his Eſtate after his Life. Co. Lit. 282. "op * 10 265 he 
If one grants the ſame Thing twice, the ſecond Grant will be void; as if one grants 5 
next Preſentation to a Church after the Death of the preſent Incumbent, and then after tun 
grants the ſame to another, the ſecond Grant is void, bie 

So if one makes a Leaſe of Land for ten Years to one, and then makes a Leaſe 0 = 
ſame ten Years to another. But a Man ſeiſed of a Manor, after he hath demiſed ten wy 
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ſtate goes ty 
Caſe grantz 
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of the Demeſne for ten Years, may grant the whole Manor for twenty Years, and it will be 
ood for the Overplus preſently, and for the whole Manor for the laſt ten Years. So where 
. ſecond Leaſe is to begin after the End of the firſt Leaſe, Perk. F. 102. Dyer 35» 350. 

If one grants me Common of Paſture without Number in his Ground, and after makes 
the like Grant to another; this ſecond Grant, although it be good againſt the Grantor, yet 
u not good as to me. Dyer 35, 350. | 

As if one by Word gives me his Horſe, and then grants him by Deed, this is void. 

And yet if one makes his Leaſe for Years, rendring Rent, and after makes a Leaſe of 
the ſame Land to another, to begin during the firſt Term : This may perhaps be a good 
Grant of the Reverſion ſo long, and the Rent in this Caſe may paſs without Attornment 
of the Tenant. Plow. 4.32. 

If a Reverſion be granted to one for Life, and after again for Years to the ſame Perſon, 
and the Tenant attorns to both Grants at once, by this both Grants are void. So if one 
grants his Seigniory to the Biſhop of London and his Heirs by one Deed, and grants it by 
another Deed to him and his Succeſſors, and the Tenant attorn to both together; in this 

Caſe they are both void for Incertainty. Co. Lit. 310. 11 H. 7. 10. 

It one makes a Leaſe to 4, for twenty Years, if he live ſo long, rendring Rent, and 
after he makes a Leaſe to B, for eighty Years, by Indenture for eighty Years, to begin 
preſently, or grant the Reverſion, to begin at a Day paſt, or the like; in theſe Caſes if the 
firſt Leſſee attorn, the Rent will paſs, and if not, yet it will be a good Leaſe of the Land 
for ſo many Years as ſhall be to come after the Leaſe is ended; but if the ſecond Leaſe be 
by Word without Deed, then the Reverſion as a Reverſion cannot paſs, and the Grant will 
be void if there be nothing elſe to help it. Co. 155. Plow. 431. 

The Statute of 1 R. 3. gave Authority to Cay que Uſe to make a Grant, Leaſe or Feoff- 
ment; and by this was intended, that they ſhould make ſuch Eſtate as they might lawfully 
make, and not a Diſcontinuance z and therefore if Cefuy que Uſe for Life, where the Res 


mainder was over in Tail, had made a Leaſe pur auter vie, and died, the Leſſee had been 
but Tenant at Sufferance, Dyer 57. 


If one has a Reverſion after an Eſtate for Life in Land, and he grants a Rent iſſuing out py one out of 
of this Land; in this Caſe the Grant will be good, and it will charge the Land after the Poſſeſſion for 


Tenant for Life is dead. Perk. $. 65, 86. Co. Lit. 214. 


If one makes a Leaſe of Land to B. to begin two Years after, and before the two Years 
ended, whilſt the Leſſor is in Poſſeſſion, and before the Entry of B. he grants this away to 
another; this is a good Grant. Cro. Car. 117. 

If one makes a Leaſe for Years of his Land to A. and afterwards makes a Feoffment of 
it to B. this Feoffment is good to paſs the Reverſion. Moor 11. 


If the Father dies, and the Son makes a Leaſe of the Land deſcended to him to a Stranger By one beſore 
before his Entry, this Leaſe will be good; but if a —_ enters and abates into the Land Entry or Sel · 


before him, contra: And yet if a Leaſe be made to me for Years, in this Caſe I may make iin. 
a Leaſe for Part of the Term, or an Aſſignment of all the Term, before I have made any 
Entry upon the Land, Co Lit. 46. Plow. 137, 142. Perk. $. 91. 

If Leſſee for Years, after his Term expires, take a new Leaſe for Years of a Stranger, 
rendring Rent, and pays it, yet he remains Tenant at Sufferance to the firſt Leſſor; and 
therefore he may leafs it to another before any Entry by him, for it is not out of his Poſ- 
ſeſſion. Ney Rep. 1 20. 
0 So if a Rent be granted to me, and I grant it over to a Stranger before I have a Seiſin 

f it, this is a good Grant. Perk. F. 91. | 


A Woman that has recovered her Thirds in Dower can make no Leaſe of it before ſhe has 
the Poſſeſſion by Execution. Plot. 133. : 


If one ſeiſed of Land in Fee, and he and his Son and Heir Apparent join in a Leaſe of By an Heir, 


Land, to begin after his Death, rendring a Rent to his Son, and then he dies, and leaves 
” en * +, in this Caſe the Leaſe will be good, but the Reſervation of the Rent will 

void. Hob. 151. 5 

l one makes : Feofiment to the Uſe of a Stranger for Life, the Remainder to the Wife 
for her Jointure ; although the Stranger dies before the Wife, this will not be a good Join- 
ture within the Statute to bar her of Dower : Nor can ſuch a Jointure be for the Life of 
another, but it muſt be for the Wife's own Life. Hob. 1 53, 450. 4 Co. in Vernon's Caſe. 


One that has but a Right or Title, or Action to Lands or Goods, properly cannot give By one that 


' Brant, and ſo transfer this to a third Perſon ; but it may be releaſed to him that hath 

ne Poſſeſſion of the Thing; nor can ſuch a Thing be charged with a Rent, &c. Perk. 

9 92, 93. Fitz. Donne 3. Bro. Donne 13. | 

D ut in ſuch a Caſe as this a Man may perhaps by Fine, or other Matter of Record, or 
ed indented by way of Eſtoppel, be bound and concluded. Perk. $. 65, 66. As 


Right or Title 
of Entry, Ag. 


I 84. 
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By Feoffor, 
Feoffee, 
Mortgagor, 
Mortgagee, 
Donor or 
Donee, 


—— 


2 in, and he 
enjoy it, But 
nothing in it, 
it alone; but 


As if one grants a Reverſion by Fine executory of Land that he has nothin 
after purchaſes this Reverſion; this Grant may be good, and the Grantee ſhall 
if two Men join in a Deed to grant a Revetſion of Land, and one of them has 
and the other has all; in this Caſe it ſhall be ſaid to be be his Grant that had 
by Fine it is otherwiſe. Perk. F. 66. 

If one grants or charges Land that is not in his Poſſeſſion, and he has only a Right to 
what he grants or charges, this Grant will not be good; as if a Man be diſſeiſed of his 
Land, and before he has entred or recovered the Land, he grants or gives it, or his Right 
in it, to a Stranger; or grants a Rent-charge out of the Land to a Stranger; theſe Grants 
are not good unleſs they be ſo made that they may work by way of Eſtoppel. Co, Lit. 214, 
Perk. $8. 63, 86. | 

If Rug _ a Term of Years in his Land, and by his Will deviſes it to J. §. for his 
Life, and after to me for the Reſidue of the Years ; or if one gives to J. S. his Term, 
if he lives ſo long as the Term ſhall laſt, and if he dies before the Term ends, the Re. 
mainder to me; in theſe Caſes, ſo long as J. S. lives, I may not grant this Poſſibility 
away to another. So if a Leaſe be made to me and my Wife, the Remainder to 
the Survivor of us; this Remainder is not to be granted away. 4 Co. 66. 5 Co, 24, 
Dyer 244. 

= Deviſce enters into a Term deviſed to him without Conſent of the Executor, and after 
grants his Right and Intereſt to the Executor; this is a good Grant. Owen 56. 

If there be Lord and Tenant, and the Tenant lcaſes the Tenancy to the Lord for Life; 
in this Caſe the Lord although his Seigniory be in ſuſpence, yet the Lord may grant it to a 
Stranger. Perk. F. 88. 

If A. makes a Feoffment in Fee, on Condition that if he pays 201. he ſhall have the 
Land again, and before the Time of Payment he grants a Rent-charge out of the Land; 
this is void, for he has but a Poſſibility of the Land. Co. 147. 10 Co. 48, 49. 

If I have four Houſes in Execution upon a Statute, and by Courſe of Time it will en- 
dure thirteen Years, and after two of the Houſes are evicted by Elegit for fifteen Years; 
I may in this Caſe aſſign this Intereſt, and it will be good. 4 Co. 66. 5 Co. 24. 10 Co. fl. 
Dyer 244. 

If a Man ſells me Goods, and I leave them in his Poſſeſſion, and a Stranger takes them 
from him, and I grant or ſell them to the Stranger, this is good. Perk. F. 92. 

And if a Man takes my Goods, they being out of my Poſſeſſion, and ſells them to me 
in a Market-overt, this Sale is void. Perk. F. 93. 

If a Feoffment be made on Condition, and before the Time. of the Performance of the 
Condition the Feoffor and Feoffee join together to make a Leaſe for Life or Years of the 
Land, or to charge it with a Rent, or the like, this will be good. Co. 147. 10 Co. 48, 49. 
For it is a Rule, that all Fee-ſimple Land may be charged by one way or other. 

If A. ſells Land to B. by Indenture, and before Inrolment they join in the Grant of a Rent- 
charge to C. in this Caſe the Grant of the Rent-charge will be good whether the Deed be in- 
rolled or not. Co. Lit.45. 10 Co. 48. | 

If Donor and Donee in Tail grant a Rent-charge out of the Land, and then the Donee 
dies without Ifſue; in this Caſe the Grant will be good to bind the Donor. Bid. 

If a Leaſe be made to Husband and Wife for their Lives, the Remainder to the Execu- 
tors of the Survivor of them, and the Huſband grarits away this Term, and dies, this will 
not bar the. Wife, for he had but a Poſſibility, and no Intereſt. But if a Man be poſſeſſed 
of a Term of forty Years in Right of his Wife, and makes a Leaſe of twenty Years, fe- 
ſerving a Rent, and dies, the Executors of the Huſband will have the Rent, but the Wifc 
will have the Reſidue of the Term. And if the Huſband makes a Grant of the whole 
Term, upon Condition that the Grantee ſhall pay a Sum of Money to his Executors, Sec. 
and the Huſband dies, and upon Breach of the Condition the Executors enter; this is à 
Diſpoſition of the whole Term, and the Wife is barred. 5 Co. 9. 
If Tenant in Tail, and he that is next in Remainder in Fee join in the Grant of a Rent- 
charge in Fee, and after the Tenant in Tail dies; in this Caſe the Grant and Charge is good 
againſt him in Remainder. Co. Lit. 45. 10 Co. 48. os bo. 
If one infeoffs divers to the Uſe of his Son and Heir upon Condition, and before 
the Time of the Performance of the Condition the Father and Son join in a Grant or Charge 
of the Land; this will be a good Grant or Charge. Co. 147. ch N N 
If 4. makes a Feoffment of his Land to B. on Condition, that if A. pays him 20% le 
ſhall have his Land again; in this Caſe B. may grant over this Eſtate if he will to a 179.77 
but it will be ſubject to the Condition in whoſe Hands ſoever it goes. And if in this Cale B. 


grants a Rent to a Stranger out of the Land, and after the Condition is performed, Fes * 


. 
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Teoffor enters, here the Feoffor ſhall avoid the Rent; but if A. in this Caſe grants a Rent 
ic of the Land, this Grant will be void, for A. has but a Poſſibility. 1 Co. 147. 

. He that has but an Intereſſe Termini, a Leaſe for Years to commence in futuro, either of By one who 

the Land itſelf, or any Profit apprender out of it; or has only an Intereſt by Extent upon an bas but an Ia. 


5 ' ſle Ter- 
Execution, he may grant and transfer this over to another. Co. Lit. 46. 4 Co. 64. Perk. = - bog. 


9.91. 22 E. 4. 37. 2 bility, 
One poſſeſſed of a Term of Years deviſes it to one for Life, and after to another for the 
Reſidue of the Years, and the firſt Deviſce enters oy Aſſent of the Executors, and after he 
1 Remainder during the Life of the firſt Deviſee grants it away; this is not good, for it is 
but a Poſſibility, and not grantable over. 6 Co. 66. 
If a Shepherd, Bailiff or Parker, gives or grants his Maſter's Goods, by or without a By a Servant 
Pced, without his Maſter's Conſent, this is not good: But yet it is held, that a Taverner 8 3 
may give or ſell his Maſter's Wine, or a Mercer his Mercery Wares; and that this will be s 
„0d. Qtære, If he gives, and not ſells them away. Bro. Donne 564. 
Eecleſiaſtical Perſons, ſuch as are Biſhops, Deans, Prebends, Parſons, Vicars, and the By Fcclefiaſti- 
like, for the Lands they have in their Spiritual Capacities in Right of their Churches, eal Perſons. 
Houſes, Sc. which are Eccleſiaſtical Lands, they are limited and reſtrained in the Diſpoſal 
of them, as the Tenant in Tail is limited for his intailed Land; and as the Husband and 
Wife are limited in the Diſpoſal of the Lands he has in his Wife's Right, or together with 
het, it is therefore as to all theſe Kinds of Perſons to be obſerved, that Ecclefiaſtical Perſons 
for their own Temporal Lands that they have by Purchaſe or Deſcent in their natural Ca- 
pacity, the Tenant in Tail for the Land he has in Fee- ſimple by Purchaſe, Deſcent or other- 
wiſe, and for Land that ſingle Men and Women have in their own Right, they may do 
with theſe Lands what they will, and there is no Reſtraint upon them. But how far they 
are reſtrained as to their other Lands, obſerve, that by the Stat. of 32 H. 8. c. 28. it is enacted, 
That Leaſes made by Tenant in Tail, or by him who is ſeiſed in the Right of his Wife or 
Church, (the Perſons making them being of full Age at the Time of making ſuch Leaſe) 
ſhall be good and effectual in Law againſt the Leſſors, their Heirs, Wives and Succeſſprs; 
but this Leaſe muſt be made under all the Conditions and Qualifications 3 
tioned; and by this Act no Fine, Feoffment, or other Act done by the Husband only of 
the Inheritance or Freehold of the Wife, ſnall make any Diſcontinuance, or prejudice the 
Wife or any other who is to enjoy the Land after the Deceaſe of the Wife, the Fine levied 
by Husband and Wife only excepted. 
By 1 Elix. not printed in the Statutes at Large, which you may ſee in More's Reports, 
p. 107. it is provided, That all Eſtates made by any Archbiſhop or Biſhop of any Manors, 
Ec. Parcel of the Poſſeſſions of their Biſhoprick, or united or appertaining thereunto, to 
any but the Queen herſelf, other than for twenty-one Years or three Lives from the Time 
of the making of it, ſhall be void. 
By Stat. 13 Eliz. c. 10. it is enacted, That all Leaſes, Conveyances or Eſtates made by 
any Maſter or Fellows of any College, Dean and Chapter of any Cathedral or Collegiate . 
Church, Maſter or Guardian of any Hoſpital, Parſon, Vicar, or any other having any Spi- 
ritual or Eccleſiaſtical Living, or any Houſes, Lands, Tithes, or other Hereditaments, being 
Parcel of their College, Cathedral, Chapter, Hoſpital, Parſonage, Vicarage, or other Spi- 
ritual Promotion belonging thereunto, other than tor twenty-one Years or three Lives from | 
tae Time of the making thereof, ſhall be void. 77 
und by Stat. 13 Eliz. c. 20. No Leaſe is to be made of any Benefice or Eccleſiaſtical Pro- 
oon with Cure, or any Part thereof (and not impropriate) ſhall endure any longer than 
vile the Leſſor ſhall be ordinarily Reſident and Serving the Cure of ſuch Benefice, without 
Aoſence above eighty Days in any one Year, but that every ſuch Leaſe immediately upon 
lac Abſence ſhall ceaſe and be void. 
Yet he that is allowed to have two Benefices may let one of them (upon which he is 
dot moſt ordinarily Reſident) to his Curate only; but the Leaſe ſhall be good no longer than 
Curing the Curate's Reſidence without Abſence above forty Days in a Year. See Stat. 14 
£52.11, 18 Eliz. c. 6. & 11. & 43 Eliz, c. 9. 8 
But by the Common Law a Biſhop, Parſon, Prebend, Sc. upon an Eſcheat, Forfeiture, 
Mü may grant a Copy hold Eſtate according to the Cuſtom of the Manor; and this 
good. 4 Co. 23. 
LNG by the 8 Law every Biſhop, Dean, Parſon, Vicar, or Corporation Spiritual, 
** have charged their Poſſeſſions, or made Leaſes of their Lands for Lives or Years 
"out Stint of Time or Number, Concurrentibus bis que in Lege reguiruntur. But now by 
the Statutes of 13 H. 8. and li 5 Leaſes or G but under 
er, .. l 13 H. 8. and 13 Eliz. they are reltrained to make Leales or Grants but un 
in Limitations and Proviloes. g 
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Olices. 


not warranted by 32 H. 8. as in the Caſe of a concurrent Leaſe, and it be made by a Biſkoy 


is enough to warrant the new Leaſe, and a Grant by Copy of Court-Roll for Life, Years 
or in Fee, is a ſufficient letting to Farm within the Statute; ſo a Leaſe at Will by the 
Common Law. But theſe Lettings to Farm muſt be by ſome one ſeiſed of an Eſtete dt 


. . F 0 7 A 1: 
this is not good. But if the Land antiently together be now let aſunder, and the Rent Ct 


and one lets his Part at the half Rent, this will be good. And if the ancient Rent be of 


and 18 Elix. but by the Statute of 14 Eliz. Hob. 269. 


— 


As, 1. The Grant or Leaſes muſt be made in Writing by Deed indented, and not & 
Deed Poll, or by Word only. Co. Lit. 44. [ 
2. They mult begin from the Day of the Date or Making thereof, or a Confſeficn, ;. 4 
Co. 6. * 
3. The ancient Leaſe muſt be ſurrendered or yielded up, or expired or ended 
Year after the making of the ſecond Leaſe; and this Surrender muſt be abſolute and 
ditional. 5 Co. 2. . 1 Y : 

4. There may not be a double Leaſe in Being at one Time. 5 Co. 6. 

5. The Leaſes may not exceed twenty-one Years or three Lives from the Time of i. 
making of them. Dyer 246. | J 

6. The Leaſe muſt be of Lands and Tenements manurable, out of which a Rent may be 
reſerved. 5 Co. 3. 

7. It muſt be of Lands and Tenements which have uſually been let to Farm twenty Years 
before the Leaſe made. 6 Co. 37. Co. Lit. 44. 

8. There mult be reſerved to them and their Succeſſors ſo much yearly Rent or more 3 
has been accuſtomably uſed to be paid for the ſaid Lands. 5 Co. 6. 

The Leaſe may not be made without Impeachment of Waſte. 6 Co. 47, 

10. The Leaſe muſt have all due Ceremonies and Circumſtances for the Perfection of | 
as other ſuch like Leaſes have, as Livery of Seiſin, and the like, where they are needy} 
7 Co. 7. 8 Co. 54. 

11. If it be made according to the Exception of the Statute of 1 Eliz. and 12 Eli. and 


within 1 
NOK Corn. 


or any. Sole Corporation, it muſt be confirmed by the Dean and Chapter, or others that 
have Intereſt, 11 Co. 66. 5 Co. 3, 14. Co. Lit. 44. Stat, 32 H. 8. c. 28. 13 Eliz. c. ic. 
x Fac. c. 3. i Elia c. 19, t4 KER. 18 e 10, 0. 

And if a Parſon or Vicar makes a Leaſe, it is not good but during the Parſon or Vica's 
Reſidence, according to 12 Eliz. c. 20. and here needs no Confirmation at all. Co. Lit. 141 

And if a Parſon makes a Leaſe, and he is after deprived or reſigns, the Succeſſor may 
avoid it. 2 H. 4. 2. 26 H.8. 2. 

Theſe Colleges, Deans, Chapters, Wardens of Hoſpitals, and the like, having Spiritui 
or Eccleſiaſtical Livings, againſt the Proviſion of the Act of the 13th of Ez. c. 10. are t- 
ſtrained to make Leaſes to the King as well as to common Perſons. © 5 Co. 14. 

Some of the Leaſes to be made by Colleges and Houſes of the Univerſity muſt hare 
ſome Rent-corn reſerved upon them. Stat. 18 Eliz. c. 20. 

And Leaſes of Benefices with Cure are no longer good than the Parſon is Reſident. Sz! 
13 Eliz. c. 20. 

And there is no way to make the Leaſes of theſe Perſons for longer Time good. 

The letting at one, or at ſeveral Times, for eleven Years, within the twenty Years pill, 


Inheritance, and not as Guardian in Chivalry, Tenant by the Curteſy, or in Dower, or tit 
like, 6 Co. 37. 

If more be reſcrved upon the new than was upon the old Leaſe, it is good enough. Bt 
if one Acre more be added to the Land formerly letten, and an Increafe of Rent for that, 


vided, but made up in Parts, this is good. So if there be two Coparceners of ſuch Land, 


tour Days, and the new Rent is reſerved to be paid at one Day, yet the new Leaſe vpn 
the Statute of 32 H. 8. is good. Co. Lit. 44. 5 Co. 5. 6 Co. 37. | 

Eccleſiaſtical Perſons may make Eſtates of their Lands they hold in Right of their 
Biſhopricks, Colleges, Churches, c. or may make Leafes for a leſſer Time than three 
Lives or twenty Years. Co. Lit. 44. 11 

And Eccleſiaſtical Perſons cannot make Feoffments, Grants, Sc. of their Fecleſiaſtic 
Lands for longer Time than three Lives or twenty-one Years, for all Feoffments, Giits 
Grants, Leaſes by Biſhops, although they be confirmed by their Dean and Chapter, or 1 
of the Colleges or Halls in either of the Univerſities or elſewhere, or by Dean and Cape? 
Maſters or Guardians of any Hoſpitals, Parſons, Vicars, or other having Spiritual or Ecce“ 
ſiaſtical Livings, are voidable. Co. Lit. 43. 115 

Leaſes of Houſes in Cities, and belonging to Churches, are not ruled. by Statutes 0! *5 


A Biſhop or ſuch like Spiritual Perſon may grant antient Offices of Troſt, ee 
or Convenience; as the Office of Chancellor, Regiſter, Steward, Bailift, or the like, de 


3 


i th 


_—_OE 


the antient Fees incident -thereunto, for the Live or Lives of the Grantees, and theſe Grants 
re good, although they be made by the Biſhops of the new erected Biſhopricks, and thet 
ch — be not in them the Conditions and Properties required in the Leaſes before mentioned, 


I 


ſo as they be confirmed by the Dean and Chapter; and yet they may not make a Grant of 
any new Otfice, nor add any Fee to the old Offices; and therefore if a Biſhop grants an An- 
nuity Pro confilio impenſo & impendendo, where none was before, his Succeſſor may avoid it. 
And yet if there be an old Fee, and there is a new Fee added to it, in this Caſe it ſeems 
00d for the old Fee, and void for the new Fee. Neither may they grant their Offices 
"herwiſe than they have been granted; as where antiently the Office was granted to one, 
there it muſt be to one; and where to two, there it muſt be to two, and that Jointly, and 
not to one after the other. Nor may the Grants be for any longer Time than for the Lives 
of the Grantees. And in Cafe where the Grant is v6id, the Confirmation of the Dean and 
Chapter will not make it good. Dyer 300. Vide 2 Brownl. 1 34, 138. 5 Co. 13. 11 Co. 66. 


10 Ch. 58. Dyer 370. 1 Co. 68. 


' The Biſhop can make no Kind of Conveyance of any of the Lands belonging to his Bittops, 


Biſhoprick for longer Time than twenty-one Years or three Lives, rendring the antient Rent. 
id: Moor's Rep. 107. 

A Leaſe by a Biſhop made by Indenture, to commence preſently for twenty-one Years, 
when there is an old Leaſe in eſſe, is good notwithſtanding the Statute of 1 Eliz. Maor 

7, 108. | | 
1 2 Leaſe be made by ſuch Perſons of Land antiently let at ſuch a Rent, and of other 
Land not before let together at the old Rent, with an Addition of-more Rent for the other 
Land, this is not good. 5 Co. 6. 1 1241292 la as | 
A Leaſe made by a Biſhop for three Lives, where there is a Leaſe for Years in , is 
void. Moor 253. | | 

And if a Biſhop, or other ſuch like Spiritual Perſon, makes a Leaſe of his Spiritual Land 
for twenty-one Years to one, and then makes a Leaſe of three Lives of it to another, this 
ſecond Leaſe is void. Co. Lit. 44. 5 Co. 14. 11 Co. 66. 

A Leaſe for three Lives by a Biſhop of Tithe is void againſt the Succeſſor, although there 
be as much Rent reſerved as uſually has been reſerved and paid upon any former Leaſe, 
Mer 778. | | 

It 1 Biſhop ouſt his Leſſce for Years, and then makes a Leaſe for three Lives, it is void; 
for where the Statute ſays, the old Leaſe muſt be ſurrendred, an illuſory Surrender upon 
Condition will not ſerve the Turn. 5 Co. 2, 3 331 

If the Parſon and Ordinary had made a Leaſe for Years of the Glebe to the Patron, and 
aiter the Patron aſſigned it over to another Perſon; this had been good, and the Confir- 
mation of the firſt Leaſe made to himſelf, and the Deed of the Patron, in ſuch a Caſe ſhould 
enure to a Deed in Rent, to make the Aſſignment of the Leaſe good, and to confirm the 
Leaſe to the Aſſignee. 5 Co. 15. . 

[f a Biſhop has two Chapters, as he may have, both of them muſt confirm Leaſes made by 
the Biſhop: But if one of the Chapters, after the Date or Making of the Leaſe be diſſolved, 
there the Confirmation of that which is in Being is good enough to make the Leaſe good, and 
there will need no Confirmation of the King as ſupreme Ordinary. Dyer 282. Co. Lit. 31. 

It a Biſhop makes a Leaſe of a Portion of Tithez for three Lives, rendring the anticnr 
Rent; this is a void Leaſe as againſt the Succeſſor, by the Stat. 32 H. 8. and 1 Eliz. for 
ro Rent will ariſe out of Tithes; and therefore the Acceptance of it by the Succeſſor will 
not make it good. Co. Fac. 173. 

If a Biſhop makes a Leaſe for twenty-one Years, and all thoſe Years being ſpent, ſaving 
three or more, yet the Biſhop may make a new Leaſe to another for twenty-one Years, to 
begin from the making, but not a Leaſe for Life or Lives, and this concurrent Leaſe is good 
as well upon 1 Eliz. in Caſe of a Biſhop, as upon 13 Eliz. of Deans and Chapters, c. 
0. Li. 44, 45. And this the 32 H. 8. did not extend to. But in the Caſe of the Biſhop's 
concurrent Leaſe it muſt be confirmed. Alſo the Exception of the Statute of the iſt and 
13th of Eli. do as herein differ from 32 H. 8. for the Leaſes for Years to be made upon the 
It and 13 of Eliz. muſt begin from the Making, and not from the Day of the Making; but 
the Leaſes upon the 32 H. 8. are to begin from the Day of the Making. And although the 
Statutes of the 1ſt and 13th of Eliz. do not ſay the Leaſe muſt be in Writing, yet mult it 
therein, and in the other Properties before- mentioned and required by the 32 77. 8. follow 
2 N the concurrent Leaſe only excepted. Co. Lit. 44, 45. Vide Hob. 7, 70. 

? » 149. ; | 
| A Leaſe made by a Biſhop to one for three Lives (viz.) to one for Life, the Remainder 
> mother for Life, the Remainder to a third for Life, is not good within the Statute of 
| £2, c. 4. for Action of Waſte will not lic for the Waſte, Cro. Elia. 67. PET 
caſe 
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By Biſhop. 


A Leaſe of a Fair reſerving a Rent is not good within 1 Eliz. although the Rent 


— 
yy 3 wh be 
becauſe of the Contract; yet it is not incident to the Reverſion, it is without Re doe, 


Aſſiſe or Diſtreſs. 5 Co. 3. | medy by 
A Leaſe by a Biſhop by Indenture reſerving the antient Rent, not ſaying how much it; 
and made of Part of a Manor, and not of all together, which was uſually demiſcd togeth 2 
one Rent; this Leaſe and Reſervation both will be void againſt the Succeſſor. Cy. liz, G. 
Three Years of a former Leaſe being in Being, the Biſhop leaſed for tweiity-one y, ; 
this is a good Leaſe. 1 Leon. 148. you 
A Biſhop makes a Leaſe for three Lives in Remainder one after another, 
within the Statute of the 1ſt of Eliz. at the old Rent, and the Biſhop's Succe 
Rent, this ſhall bind him for his Time. Cro. Eliz. 67. | 

A Biſhop is ſciſed of a Manor whereof an Acre is Parcel, and by Indenture he devic 
the Acre to J. D. and W. D. Habendum to the ſaid J. a die datus Indenturæ for his Life the 
Remainder to . for his Life, rendring 35s. 2d. per Ann. at Michaelmas and Lady- 4 
Biſhop dies, B. is created Biſhop, his Bailiff of the Manor gathers and pays this amor i 
the other Rents to the Biſhop, who accepts it, this ſhall bind the Biſhop. Cro. Kliz. 45 

A Biſhop grants a Portion of Tithes to A. B. and for their Lives ſucceſſively, rendeir 
the antient Rent, and dies, the Succeſſor accepts the Rent for divers Years, and then made 2 
Leaſe for twenty-one Years; in this Caſe the Leaſe is void for the Thing not chargeable with 

the Rent, and therefore the Acceptance by the Succeſſor will not affirm it. And it is not 
like Leaſes made by Biſhops at Common Law for three Lives, which is only voidable, and 
their Acceptance of Rent may affirm it. Cyro. Fac. 173. 

A Biſhop grants an antient Office of Keeper of one of his Parks, and the antient Fee, 
and adds, Necnon paſturam pro duobus equis; the Grant of the Paſture is void, and it will en. 
danger the whole Grant. Bridgm. 29, 30. 

A Biſhop granted a Rent to J. S. during his Life, out of his Manor of V. pro concil 
impendendo, and then died; and it was held not void againſt the Biſhop whilſt he led 
but that it was void by his Death. Dyer 370. 

A Biſhop granted ſuch an Annuity pro concilio impenſo && impendendo, and this is confirmed 
by the Dean and Chapter, and then he died; and it was held not good to charge the Suc- 
ceſſor in an Annuity; and yet it was ſaid, that although the Biſhoprick was founded of later 
Times (i. e. in the Time of H. 8.) yet that the Grant of an Office of Neceſſity in Poſſ:ſlicn 
with reaſonable Fees, was good. Bridgm. 31. 

A Biſhop may grant the Office of Stewardſhip of a Manor, with a Fee out of the Mancr, 
and ſuch Grant will be good; but the Steward muſt tender his Service to every Succeſſor, 

er 156. | 
"I Biſhop granted the Office of Surveyor of all his Manors to two for their Lives, and 
twenty Nobles Fee for it; and this was held void. And it was held, that ſuch a Grant by 
the Common Law, had it been confirmed by the Dean and Chapter, had been good. And 
where it is an ancient Office, the Biſhop may grant it flill with the antient Fee; yet it may 
not be granted to two for Lives; for that is againſt the Statutes, and if confirmed by the 
Dean and Chapter, yet it is not good. And it was held, that although it be an antient 
Office, yet it is not good without the Confirmation of the Dean and Chapter. And alſo that 
if the Biſhop be tranſlated, depoſed or removed, who made the Grant, that the Grant is void 
againſt the Succeſſor, although he be alive that made it. 9 Co. 51. 1 Co. 58, 59. . 

A Biſhop leaſes for twenty-one Years, then ouſteth the Loſe and leaſes to another for 
three Lives, rendring the antient Rent; this is confirmed by the Dean and Chapter, the 
Biſhop is tranſlated, this Leaſe is good. 1 Leon. 59, 60. 

A Biſhop leaſes for three Lives, (viz.) to one for Life, the Remainder to the ſecond, the 
Remainder- to the third for Life, which is not warranted by the Statute of 1 Eliz. the Suc- 
ceſſor accepted the Rent; this will bind the Succeſſor during his Time. Cro. Eliz. 67. 
5 Co. 81. Dyer 282. 3 Co. 65. Co. Lit. 370. 

If a ſecond Leaſe be made by a Biſbop for twenty-one Years, a Year before the End of 
a former Leaſe, to begin preſently from the Date of it; this is good enough. So to make 
a Leaſe for three Years before the Expiration of a former Leaſe to begin preſently. But if 
the Biſhop after a Leaſe for twenty-one Years makes a Leaſe for three Lives, this is not 
good. So for Leaſes in Reverſion. 1 Leon. 147, 148. Dyer 246. Cre. Eliz. 241. 

If ſuch a Perſon makes a Leaſe for twenty-one Years, and many Years after makes 
another Leaſe to the ſame Perſon for twenty-one Years, which is a Surrender of the fit 
Leaſe; Qu. If the ſecond Leaſe be good. 2 Leon. 107. 

A Biſhop made a Leaſe for twenty-one Years, and after made a Leaſe to another for | 
twenty-one Years, to begin at the End of the firſt Leaſe; this is not good, 3 Leon. 13% 


131, 132, 133. if 
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a Biſhop grants an antient Office and Fee incident to it, and makes the Fee greater 
han antiently it was; it may be good for what was antiently paid, but not for the Increaſe 
of the Fee; nor can the Confirmation by the Dean and Chapter make it binding to the Suc- 
N id. 29. | 

77 NS of Copyhold Eſtates are not within 1 EKZ. 1 Leon: 59: 

A Biſhop was ſeiſed of Tithes in Right of his Biſpoprick, and made a Leaſe thereof for 
three Lives, rendring the antient Rent, and after died; the Succeſſor made a new Leaſe 
dor Years, &c. in this Caſe it was agreed, that the firſt Leaſe of Tithes was void, for it is 
but of Tithes that lie in prender, nor any Place wherein a Diſtreſs may be taken, nor any 
Remedy for the Rent: Bur had it been a Leaſe for Years, fo that Debt might be brought 
for the Rent, it had been good. And fo it is of all other Things which lie in Render or 
Prender where no Diſtreſs can be taken. Cro. Fac. 111, 112. | 

anch it was agreed, that the Leaſe was not good by 1 Eliz. nor is ſuch a Leaſe good by 
Tenant in Tail, or by a Biſhop, Dean and Chapter, upon 32 H. 8. Cre. Fac. 111, 113. 

A Biſhop lets a Portion of Tithes to A. B. and C. for their Lives ſucceſſively, rendring 
the antient Rent, and after dies, the Succeſſor accepts the Rent for divers Years; this is not 
a c00d Leaſe within 32 H. 8. or 1 Eliz. for there is no Remedy for the Rent; as where a 
Rent is reſerved upon a Leaſe of a Hundred for Life, and the Acceptance here does not 
make it good, for it is void againſt all but the Biſhop himſelf. Cro. Far. 110, 111, 173. 

A Biſhop leaſed to B. for Years, rendring Rent, after grants the Reverſion to C. for 
ninety one Years, rendring the antient Rent, Habendum from the Day of the Leaſe; the 
Grant was confirmed by the Dean and Chapter, but B. did not attorn; and it was held void, 
for it was by way of Grant, and to paſs as a Reverſion. 3 Leon. 17. | 

Biſhops and ſuch like Perſons may not alien their Eccleſiaſtical Lands to the King him- 
{z1f, otherwiſe than according to the 1 U 13 Eliz. 11 Co. in Magdalen College Caſe. 


is not void, but voidable during the Life of the Dean. Moor 875. TE: 

Deans and Chapters, Tenants in Tail, and ſuch like Perſons, may not make Leaſes 
without Impeachment of Waſte, but they may make Leaſes pur awer vie, which will be 
an Occupancy. 6 Co. 37. f 


Chapters, Tenants in Tail, and ſuch like Perſons, 12 13 Eliz. c. 10. and 32 H. 8. c. 28. 

And if a Heriot was reſerved upon the Copyhold Leaſes, and there be no Heriot reſerved 
upon the new Leaſe, it is good enough. And if the Rent upon the new Leaſes be reſerved 
upon two Days, where upon the former Letting it was reſerved upon four Days, it is good 
in the Leaſes of Eccleſiaſtical Perſons, upon 10 Eliz. But otherwiſe it is upon the 32 H. 8. 
028, 6 Co. 37. 

Biſhops wich che Aſſent of Dean and Chapter now can make no Leafes but for three Lives 
or twenty-one Years, but in, Caſe of neceſſary Officer for his Life with a Fee, this may be 
wien Conſent of Dean and Chapter. 32 H. 8. c. 28. 1 Eliz. c. 19. | 

Nor may they grant Annuities or Things out of which no Rent can iſſue; and if their 
Grant be ill at firſt, no ſubſequent Accident will make it good; as if it be for four Lives, 
and one of them dies before the Biſhop. Quad initio non valet, &c. 10 Co. 38. 

A Dean and Chapter ſeiſed of a Manor in Fee, in which were Copyholds grantable for 
taree Lives, the Rent being 83. 64. payable at four Times with Heriot, grants a Copy hold 
to 4. for the Life of three others, rendring the 85. 6 d. at one Payment yearly; this Leaſe 
ls within the Statute, and good. 6 Co. 37. 

The Dean can make no Leaſes without the Chapter.  Godb. 211. 

ns and Chapters may not make Leaſes without Impeachment of Waſte, by 13 Eli. 
„10. 6 Co. 37. | | 
If a Dean of one Cathedral be elected Biſhop of another See with Diſpenſation Retinere 
Vecnatum in Commendam, after the Biſhop of that See whereof he was Head and Dean, do 
make a Leaſe of Parcel of the Poſſeſſions of the Biſhoprick, the Confirmation of the Leaſe 
by the Commendatory Dean is good. Hughes's Abr. 1220. 

A Leaſe by the Dean and Chapter of Sr. Pauls of a Houſe in London, the Houſe 
— * in Leaſe to another for ten Years, is void by the 13 C 14 Elia. Cre. 

. 5 4. 


. 3 50. 
A Prebend was antiently let with the Exception of all Crab-Trees, and ſuch like Trees, 
"d the new Leaſe is made without this Exception it is not good. 2 Co. 458. | 


eee Such 


3 
If Land has been uſually let at Will, or by Copy, ſuch Lands may be let by Deans and 


A Leaſe by a Dean and Chapter for three Lives, when the Remainder of a Term is ix eſſe, Dean amd 
| Chapter, 


A Leaſe made by a Prebendary is good by 32 H. 8. but not by a Parſon or Vicar. Cro. Prebendary. 


- — Y ” 


190 


e —_—_— —̃— 5 * 


— 


Deeds in general. e 


2 


| firmation without the Dean and Chapter is good, and the ſecond Leaſe without the Excep. 


Prebend. 


that this ſecond Leaſe notwithſtanding was void by the Statute. 3 Bult. 290, 291. 


By an Abbot. 


enter upon the Condition and avoid the Leaſe, which he may chuſe whether he will do 


Parſon, Vicar 
or Prebend. 


Parſon or Vi- 
gar. 


the Biſhop collated another, who made a new Leaſe, which is well confirmed; afterwards 


L. 44. | 


Patſon, 


Incumbent, 


uch as are in the Nature of Prebends, as Precentors, Chaunters Treaſurers, Chancellors, 


of their Land for any longer Time than for three Lives or twenty-one Years, and ſuch Lealth 


Exception: In this Caſe it was held, 1. That the Leaſe confirmed by the Archbiſhop, P. 


Such kind of Spiritual Perſons, as Biſhops, Deans, and the like, may not grant the re 


Avoidance of Churches or Rent out of thoſe Lands, but the ſame will be void after the 
Death: Leaſe by Parſon, Patron and Ordinary, being avoided by the next Incumbent m _ 
it void againſt all his Succeſſors. Cro. Eliz. 420. makes 
A Prebendary makes a Leaſe of Part of his Prebend's Land, with an Exception of 
Woods, Oaks, Aſhes, Sc. this was confirmed by the Biſhop, Patron, but not by the * 
and Chapter; after he made a ſecond Leaſe without an Exception; in this Cafe the Gn 


tion is void, by 13 Eliz. 3 Bulſt. 290. 

A Prebendary made a Leaſe for Years of his Land, with Exception of the great Woog. 
as Oak, Cc. which is confirmed by the Archbiſhop, but not by the Dean and Chapter; aud 
then he makes another I caſe without this Exception, the Land being uſually let with th 


tron of the Prebend, was good without Confirmation of the Dean and Chapter. 2. 4 


And an Abbot leaſed to three Men for eighty Years with this Proviſo, That if they Ciel 
within the Term, the Leſſor might enter. And after a new Leaſe was made by him in le 
verſion to J. D. for twenty-one Years, to begin after the End, Surrender, Sc. of the ff 
Leaſe; the three Leſſees died within the Term, the ſaid J. D. may not have it till 5, 


not, 3 Leon. 269. 

If a Parſon, Vicar or Prebend, makes a Leaſe for Years, rendring Rent, and dies, a 
the Succeſſor accepts the Rent, this will not affirm the Leaſe, for it was void by his Death; 
otherwiſe of a Leaſe for Life. But if a Biſhop, Abbot or Prior makes a Leaſe for Year, 
and dies, and the Succeſſor accepts the Rent, he ſhall never avoid the Leaſe, for here the 
Leaſe was only voidable. 5 Co. 65. | 

A Parſon made a Leaſe of his Reftory, 9 Eliz. for ſixty Years, and this was confirmed 
by the ſucceeding Biſhop, ſucceeding Patron, neither of them being Biſhop or Patron at the 
Time of the Leaſe; this was good. Cro. El. 27. 5 Co. 15, 

A Leaſe by a Parſon for twenty-one Years after 13 Eliz. rendring the ancient Rent, the 
Patron and Ordinary confirm it, the Parſon dies; the Leaſe is void by his Death, as vel 
as by Non-reſidence and by Reſignation. Cro. Car. 123. | 

A. Parſon made a Leaſe for forty Years, the Biſhop of London Patron and Ordinary cor- 
firmed it under his Hand and Seal, without the Dean and Chapter, the Incumbent died, 


the Biſhop is tranſlated; in this Caſe the firſt and not the ſecond Leaſe is good during bot 
the Lives of the Biſhop and Incumbent. Dyer 359. | | 

A Parſon or Vicar, &c. if they make Leaſes according to the enabling Statute of 32 H.,. 
they are out of the Statute, and their Leaſes muſt be confirmed by the Patron and Ord 
nary: But if a Biſhop ſeiſed in Right of his Biſhoprick, Dean of his ſole Poſſeſſion, and 
one that is ſeiſed jure præbendæ, they may make Leaſes under the Proviſoes aforeſaid. , 


A Parſon of a Church may grant his Tithes from Year to Year, or for Years, to his I's 
riſhioners that are to pay them, or to a Stranger, and the Grant is good. Vide Perk. 9 90. 
Owen 103. Hetley 107. Poph. 141. 1 j 
An Incumbent leaſes certain Glebe for twenty-one Years, rendring the ancient Rent, ths 
Patron and Ordinary confirm it. 9. If the Leaſe be void by the Statute of Non-reſidence 
Moor 124. vor : 

Biſhops, Deans and Chapters, Maſters and Guardians of any Hoſpital, and their Brethrer 
Maſters, Governors, and Fellows of Colleges or Houſes, or any other Body Politick, by 
ritual and Eccleſiaſtical, (by whatſoever Name they be called) Archdeacons, Prebends, at 


and ſuch like; all theſe, except Parſons and Vicars, may at this Day make Leaſes of on 
Spiritual Livings (as is before ſaid) for three Lives or twenty-one Years ; and theſe -_ 
will be good both againſt them and their Succeſſors. But ſuch Perſons may not make Les 


will be good both againſt themſelves and againſt their Succeſſors. But if it be for os 
Time, although it be by Fine or Recovery, and although it be confirmed by the we 
Chapter, yet it will be void as to the Succeſſor ; and the Leaſes that are made 72 "h 
Perſons of their Lands for twenty-one Years, or three Lives, muſt be made py * 
Conditions and Qualifications in Leaſes made by Tenants in Tail, (viz.) by Deed in | Jar 
Sc. Co. Lit. 44. 5 Co. 14. 11 Co. 66. Stat. 32 H. 8. c. 28. 13 El. c. 20. 

6. 3. 1 Ex. c. 19. 14 KN . 11. Bat 
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But ſuch Perſons may make longer Leaſes of their Houſes in Corporations or Market- 
Towns, or in the Suburbs thereof, and of the Grounds appertaining to ſuch Houſes, ſo as 
they be not their Dwelling. houſes, Ec, and have not above ten Acres of Ground belonging 
to them; but of theſe alſo it may not be in Reverſion, and the old Rent, or more, muſt 
be reſerved upon them, and the Leſſee muſt be charged with Reparations; nor may theſe 
Leaſes exceed forey 6 1 and ſo two Leaſes one after another, both not above forty Years, 

00d. PH. 8, 9. 
9 „ theſe Prem (as it ſeems) may be granted away altogether, where they ſhall pur- 
chaſe other Lands in Fee-ſimple of like Value. Stat. 14 Eliz. c. 11. But as to other Lands 
belonging to their Churches and Places, they may by no Means make Leaſes for longet 
Time than three Lives or twenty-one. Tears. 

A Leaſe made of Land anciently let aſunder at ſeveral Rents, and now let together hy one 
Leaſe, and more than the whole Rent reſerved, is doubted to be a good Leaſe within the 
Statute. Cro. Eliz. 16. 

The Statutes of 13 Eli. and 1 Elix. do not alter the Statute of 32 H. 8. but leave it for 
a Pattern for. Leaſes to be made by others. A Leaſe made according to the Exception of 
1and 13 Eliz, and not warranted by the 32 H. 8. if it be by a Biſhop, or any ſole Corpora- 
tion, muſt be confirmed by the Dean and Chapter, and others, that have Intereſt, as in the 
Caſe of a Parſon and Vicar. Co. Lit. 44. | | 


But Note, That although in all theſe Caſes of Leaſes and Grants not warranted by the Succeſſors, 


Statutes aforeſaid they are ſaid: to be void, yet this is to be underſtood as againſt the Suc- 
celſors only; for as to the Leſſors themſelves they are good againſt them whilſt they live, 


or at leaſt ſo long as they continue in the Place; ſo that if ſuch a Leaſe be made by a Dean 


and Chapter, or other Congregation Aggregate ; this will be good againſt the Dean, or 
other Head of the Corporation, ſo long as he ſhall continue to be ſo. So of Leaſes made by 
Biſhops, not warranted by 1 Eliz. or a Dean and Chapter, Maſter and Fellows of a College, 
or the like, not warranted by 13 Eliz. c. 10. theſe Leaſes will be good againſt themſelves 
although they be void againſt the Succeſſors, So if a private Act of Parliament intails Land 
upon'a Man, and appoints him what Eſtate he ſhall make, and that if he makes any other 
Eſtates they ſhall be void; this ſhall be taken void as to the Tenant in Tail himſelf that 
makes them. Co. Lit. 45, 329. 3 Co. 59. 10 Co. 59. 11 Co. 35, 78. 5 Co. 5. 


The Tenant in Tail 1s alſo reſtrained,. but in the ſame Caſes as before Leaſes for twenty- By Tenant in 
one Years or three Lives, may be made under all the other Qualifications and Conditions Tail. 


before-mentioned in the Leaſes of Spiritual Perſons. © Stat. 32 H. 8. c. 28. Co. Lit. 44. 

But with this Addition the primitive Eſtate muſt continue, for if the Leaſe be made ac- 
cording to the Statute, and then the Tenant in Tail dies without Iſſue, the Leaſe is at an 
End. 4 Co. 34. Dyer 34. | | 

And there only where Leaſes are made with theſe Conditions they are held to be within 
the Statute, and ſuch only as do bind; the Tenant in Tail himſelf and his Iſſue; for other- 
wiſe if it be not warranted by this Statute, although it will bind the Tenant in Tail him- 
ſelf that made it, yet it will not bind his Iſſue, but as to him it will be void or voidable at 
laſt; for if Tenant in Tail of Land makes a Leaſe of it for one Hundred Years, without 
any Rent reſerved thereupon, this Leaſe as to the Iſſue in Tail is void; but if he makes a 
Leaſe for one hundred Years, rendring Rent, and has Iſſue, and dies, in this Caſe the Leaſe 
1s only voidable by the Iſſue at his Pleaſure; and therefore if the Iſſue in Tail after his 
Death ſhall accept the Rent, by this the Leaſe is affirmed and become good; but let the 
Leaſe be made how it will, it will not bind him in Remainder over, nor him that is Do- 
nor: And therefore if Tenant in Tail makes a Leaſe warranted by the Statute, and after 
dies without Iſſue, ſo that the Land remains over to another, or reverts to the Donor, in 
theſe Caſes neither he in Remainder, nor the Donor, ſhall, be bound by this Leaſe, for as to 
them it is void. And yet if the Remainder be in the Tenant in Tail himſelf, and he makes 
a Leaſe for Years by Deed according to the Statute or Fine, this Leaſe is good, and ſhall 
bind his own Remainder : But if he makes a Leaſe for Lears by Fine, this will not bar the 
"29g = him in Remainder, in any Caſe where it is in a Stranger. Plow. 416, 435. 
Mer 7, 8. | 11 #; l MF 75 

But in this Caſe the Tenant in Tail may, by the Help of a Fine and Recovery, or one of 
them, make what further Eſtate he pleaſes to bind the Donor and him in Remainder alſo. 
7 Co. 7. Brotonl. 120, PURA: ber 3 * 

* and B. his Wife being Tenants in ſpecial Tail, the Reverſion to A. who dies; C. the 
* in Tail to 4. and B. by Deed indented, and in the Life- time of the Mother, makes a 
Lock for forty Years to D. to begin after the Death of the Mother, rendting Rent, and 
oz the Reverſion comes to E. who with her Huſband in the Life-time of B. the *** 

— Ann . n | eyies 


192 Deeds in general. 

levies a Fine Sur Conuſance de droit, Ec. to F. and then B. dies, and Proclamations paſs, i 
| this Caſe the Leaſe is good. 2 Bulſt. 45. in 
N And if Tenant in Tail infeoff his Iſſue, who at his full Age makes a Leaſe for 
x the Father dies, the Son is remitted, yet he ſhall not avoid his own Leaſe. Dyer 51. 

And if the Son being Iſſue in Tail after his Mother makes a Leaſe for Years after th 
Death of his Mother, and dies, and then the Daughter, the next Iſſue in Tail, makes 8 
| other Leaſe, and both theſe Leaſes are to begin after the Death of the Mother, the laſt 18; 
| levies a Fine, and then the Mother dies; both the Leaſes are good, and that which is firſt 
ö made ſhall begin firſt. 2 Bulſt. 46. | 
{ If Tenant in Tail makes a Leaſe to begin at Michaelmas next enſuing for twenty Years, 
this is good. So is a Leaſe for ten Years, and after for eleven Years. And ſo in all C{z; 

where there is not above twenty-one Years in the Whole. Leon. 147, 148. Or not above 
| forty Years in all upon two Leaſes by eccleſiaſtical Perſons that may make ſuch Leaſes 
Poph. 8, q. | | 

if Tenant in Tenant makes a Leaſe for twenty-two or for forty Years, or for four Lives, 
this Leaſe is void not only for the Overplus of Time more than twenty-one Years, or for 
three Lives, but for the Time of three Lives, and twenty-one Years alſo. And if ſuch x 
Tenant in Tail makes a Leaſe for ninety-nine Years, determinable upon three Lives, it is 
not a good Leaſe. But if a Leaſe be made by Tenant in Tail for a leſſer Time, as for two 
Lives, or for twenty Years, this is a good Leaſe. And if it be made for four Lives, and 
one of the Lives dies before the Tenant in Tail dies, yet this Accident will not make it 
good, but the Leaſe is voidable notwithſtanding. Dyer 246. 5 Co. 6. | 

If Land has been formerly let to one Man for three Lives, they may now be let to three 
Men for three Lives. Cro Fac. 76, 77. | 

| A Leaſe of ſuch Land to one for Life, the Remainder to another for Life, the Remain- 
der to a third for Life, is not good; but a Leaſe to one for the Lives of three others is 
good, although it become an Occupancy. 6 Co. 37. | 

But a Leaſe for twenty-one Years by Tenant in Tail after the making of it, is good by 

2 H. 8. c. 28. although the Day be not accounted Part of the Time. Moor 41. 

If Land be given to Huſband and Wife, and to the Heirs of their two Bodies, and the 
Huſband dies leaving Iſſue by his Wife, and the Wife makes -a Leaſe according to 
the 32 H. 8. c. 28. in this Caſe it ſeems the Leaſe is good to bind the Iſſue. God. 
Caſe 119. 

15 Tanant in Tail makes a Leaſe within the Statute to one for Years, and after for Life 
to another, and a Letter of Attorney to give Livery to another, and before Livery made 
the firſt Leaſe is ſurrendred ; here the ſecond Leaſe will be good. Spark's Cal, Trin. 

ac. B. R. | 2 
y 4 Leaſe for Years by one in Remainder in Tail is good againſt the Leſſor; but if any 
Tenant in Tail in Poſſeſſion ſuffer a Recovery of the Land, by this the Leaſe will be avoid- 
ed. Owen 41, 42, 43. Co. Capel's Caſe. See 

If Tenant in Tail be of a Manor that has been uſually demiſed for 101. Rent, and after 
a Tenancy eſcheat, and then he leaſes the Manor, rendring this Rent, it is ſaid this Leaſe is 
good ; but that if he purchaſes a Tenancy, it is otherwiſe. 5 Co. 6. | 

Tenant in Tail of an Advowſon, and his Heir in Tail, join in the Grant of the next 
Avoidance, the Tenant in Tail dies; this Grant is utterly void as to the Son. Hab. 
Caſe 47. . | | 

i the Tenant in Tail makes a Leaſe for Life, the Remainder for Life, Cc. this is not a 
good Leaſe within the Statute ; but ſuch a Leaſe made for the Lives of others that may be 
an Occupancy, is good. 6 Co. 37. | 

If Tenant in Tail and one A. levy a Fine to a Stranger of the Land, who grants and 
renders to A. for Years; rendring Rent, and by the fame Fine grants the Reverſion to Te- 
nant in Tail in Fee; this is a good Leafe for Years, although it be by one Fine, and the 
' Leaſe ſhall be ſaid to precede the Grant of the Reverſion. Co. 76, 174. 
Where it is required by the Statute that the old Leaſe ſhall be furrendred, this Surrender 

muſt be abſolute, and not conditional; and it muſt be real, and not illuſory and in Shew only. 


f 4 


Years, 


* 


„ 


* 


Factum non dicitur quod non per ſeverat. 5 Co. 2. e N | 
And there may not be a double or concurrent Leaſe in Being ar one Time; as where 3 
Leaſe for Years is made according to the Statute, he in Reverſion may not afterwards re- 
pulſe the Leſſee, and make a Leaſe for Life or Lives, or another Leaſe for Years, according 
to the Statute; nor , , e 
But if a Leaſe for Years be made to one, and after a Leaſe for Life is made to another, 


and a Letter of Attorney made to give Livery and Scifin upon the Leaſe for . = 


3 
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bee the Livery made the firſt Leaſe is ſurrendred; in this Caſe the ſecond Leaſe will be 
oor 748. | At, 

poor Bos i in Tail makes a Leaſe for Years, and then levies a Fine with Pro- 
umations; by this the Leaſe is made good. Plow. 427. | 
p A Leaſe made by Tenant in Tail, to begin from Michaetmas three Years after, or after 
che Death of the Tenant 1n Tail for twenty-one Years, is not good. 5 Co. 6. Dyer 246. 

But a Leaſe made by him to begin at Michaelmas next for twenty-one Years, is a good 
Leaſe within the Statute : Such a ſe to commence a die datus, is good, ſo Livery be 
made after the Date. Moor 759. 10 ; | 
Two Coparceners in Tail, the Huſband of one being Tenant by the Curteſy, join in a 
[ eaſe, rendring Rent to two and their Heirs this is not a good Leaſe by 32 H. 8. of 
Fſtates- tail, for it is not reſerved to the Donee and his Heirs, but to the Tenant y the Cur- 
teſy jointly with the other. Latch 45. 

i there be more Rent reſerved upon the new than was upon the old Leaſe, the Leaſe is 

. 5 Co. 5. | 

If d old Rent was eight Buſhels, and the new Rent is a Quarter of the ſame Corn; this 
15 good enough. 5 Co. 5 | 

r Tenant in Tail let a Part of the Land accuſtomably let, and reſerve the Rent pro rata, 
or more than after the Rate; this will not be a good Leaſe. 5 Co. 5. 

If two Coparceners have twenty Acres of Land of equal Value between them in Tail, 
and theſe have been uſually letten, and they make Partition of them, ſo that each of them 
his ten Acres; in this Caſe they may make ſeveral Leaſes each of them of their Parts, re- 
{:rving half of the accuſtomed Rent. +5 Co. 5. Ley 78. Vide Co. Lit. 44. b. contra. | 

Tenant in Tail is ſeiſed of a Manor with three Acres thereof in Demeſne, and he makes 
1 Leaſe of the three Acres alſo of the Manor, Habendum the three Acres and the Manor for 
twenty-one Years, rendring Rent for the three Acres, and all other the Premiſſes therewith 
demiſed, 51. in this Caſe the Leaſe is good for the three Acres. Omen 119. 

If Tenant in Tail makes a Leaſe of his intailed Land without Impeachment of Waſte, it 
is not good although it be but for twenty-one Years or three Lives; and therefore alſo is 
a Leaſe for Life, with a Remainder for Life, void becauſe Waſte will not lie. 6 Co. 7. 

If Tenant in Tail makes a Leaſe of ſuch a Thing as lies in Grant, as of an Advowſon, 
Fiir, Market, a Hundred, Portion of Tithes, Franchiſe, or the like, out of which a Rent 
cannot be reſerved, although it be but for twenty-one Years or three Lives this will not 
be good within the Statute: And yet perhaps it may be ſo far good as to give an Action 
of Debt for the Rent upon the Perſonal Contract; and although the Thing whereof the 
Leaſe is made has been uſually let, yet this will not be good ; and therefore a Grant of a 
Rent-charge out of ſuch Land, is void. Cro. Fac. 112. 11 Co. 60. 

The Lands whereof the Leaſe is made muſt be ſuch as have been uſually let to Farm 
for twenty Years before the Leaſe; fo that if it has been let for eleven Years at one or ſeve- 
ral Times within twenty Years before the new Leaſe made, it is ſufficient. And although 
the Letting has been by Copy of Court-Roll only, yet ſuch a Letting in Fee, for Life ot 
Years is a ſufficient Letting : And ſo alſo is a Letting at Will by the Common Law. But 
tele Lettings to Farm muſt be made by ſuch as are ſeiſed of an Eſtate of Inheritance; 
for if it has been by Guardian in Chivalry, Tenant by the Curteſy, Dower, or the like, this 
vill not be a Letting within the Statute. 6 Co. 37. Dyer 271. Cro. Fac. 112. Dy 73. 

f Tenant in Tail makes a Leaſe for Years according to 32 H. 8. this will bind the Iſſue 
of the Tenant in Tail, but not him in Reverſion. Noy 6. Dyer 19. 

Where a Tenant in Tail makes a Leaſe for Years, or grants a Rent, Common, c. or 
therwiſe charges the Land; this is a good Leaſe, Grant or Charge to bind the Tenant in 
Tail himſelf, and his Iſſue, if made within the Statute. Bridgm. 28. 

If Tenant in Tail makes a Leaſe for Years, and then levies a Fine with Proclamations to 
tie Donor, and dies, having Iſſue; the Donor may not avoid this Leaſe. Bridgm. 28. 

Huſband and Wife Tenants in Tail of the Gift of the Huſband, the Remainder to the 
Huſband in Fee, the Huſband dies, the Son and Heir of the Huſband and Wife levies a 

ne with Proclamations to the Uſe of him and his Heirs, the Wife makes a Leaſe of the 

and for twenty-one Years ; this is good as againſt the Iſſue in Tail. Bridgm. 28, 29. 
Tenant in Tail makes a Leaſe for Years at a Rent, and the Iſſue accepts the Rent, (as 
1 may or may not at his Choice) by this the Leaſe is made good for his Time; but if 

* nicoff a Stranger before his Entry, the Feoffee cannot avoid it. Bridgm. 28. 

Ty Leaſe for Years of Land uſually demiſed, and of other Land not demiſed before, 
"rVing the ancient Rent for the Land uſually let, and 12 d. for the other, is not a good 
tele. If an Office uſually granted for Life be granted for two Lives, or for Life, the 

"verlion for Life; this is (it ſeems) not _ * Eliz. 34, 35. 5 Co. 4. 
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The Grant of Increaſe of Fee by way of Reſervation to an ancient Officer. is 8 
Cro. Eliz. 34, 35. | ; 5 „ „ 800d, 
If one ſeiſed of Land in Fee in Right of the Wife, and ſhe as Sole without he H 
band grants a Rent by Fine iſſuing out of the Land, this will not bind the Huſband q _ 
Coverture ; but if he dies before they reverſe it, ſhe is bound. Perk. §. 20. ung 

There muſt be reſerved upon ſuch a Leaſe made by Tenant in Tail, payable to the Les 
and his Heirs, to whom the Reverſion ſhall appertain, ſo much or more of year! Ren 
during the Leaſe, as has been uſually paid for the ſame for twenty Years before l 
made; and therefore if the Rent be reſerved but for Part of the Time of the Leaſe 7 
void. 5 Co. 8. Moor 759. | oY 

But a Leaſe may be good although it do not reſerve a Heriot, or the like Thing, which 
is not annual. 6 Co. 37. | | 1 
3 : 1 pps reſerved at two Days may now be reſerved at one Day, and is 

If the old Rent were to be paid for a Cloſe, and now a Houſe is built upon it, and the 
Rent now iſſues out of both Houſe and Cloſe, it is good. Leon. 147, 148. 

And if Tenant in Tail has twenty Acres of Land that has been uſually let, and he make, 
2 Leaſe thereof, and of one Acre more, which has not been uſually let, reſerving the uſu 
yearly Rent, and ſo much more as to exceed the Value of the other Acre; this will not be 
a good Leaſe within the Statute. 5 Co. 8. 

If Tenant in Tail be of a Manor that has been uſually demiſed for 101. Rent, and after 
a Tenancy eſcheat, and then he makes a Leaſe of the Manor, rendring 101. Rent, it is 2 
good Leaſe; but where the Leſſor purchaſes a Tenancy, it is otherwiſe. 5 Co. 5. Iy 

b . 

: If the Tenant in Tail of two Farms, the one at 20/7. the other at 107. Rent, ſhall 
make a Leaſe of both theſe together at 30 J. it is not a good Leaſe within the Statute, 
5 Co. 8. | 

But if the ancient Rent was payable at four Days, and the new Rent is payable at two 
Days, this may be good. Cro. Fac. 76. | 

And if the new Rent be payable at one Day, it is ſaid not to be good. And if the old 
Rent was payable in Gold, and the new Rent in Silver, this is not good. 5 Co. 6. 

If anciently let to two Tenants, and now to one, and all the Rent and more reſerved to- 
gether, Q. Cro. Eliz. 16, it ſeems not good. 5 Co. . 

If beſides the annual Rent, there has been uſually a Reſervation or Payment of ſome 
Things not annual, as Heriots, Fines, or the like, upon the Death of the Farmers, or a Pro- 
fit out of another's Soil, as Paſturage for a Colt, Sc. and upon the new Leaſe the yearly 
Rent is reſerved, but the other Reſervation and Payments are omitted, the Leaſe is good 
enough. 6 Co. 37. Moor 759. | 

If a Leaſe be made by a Tenant in Tail, or eccleſiaſtical Perſon, for twenty-one Years, 
and then they make another Leaſe to the ſame Perſon for twenty-one Years; it ſeems this 
7 ay Leaſe is good, becauſe the firſt Leaſe is ſurrendred by the taking of the ſecond 

ſe. | 

If the Tenant in Tail makes a Leaſe for Years, rendring Rent, and dies without Iſſue, 
his Wife privily with Child of a Son, and he in Reverſion enters; in this Caſe the Leale 
as to him in Reverſion is void : But as to the Son is good, when born, it will be good 
againſt him. Co. Lit. 46. 

Tenant for Life, the Remainder in Tail within Age grants an Annuity with Diſtreſs, and 
Nomine pane 205. for every Month; agreed if Tenant for Life, and it is confirmed by 
the Remainder in Fee within Age, that it is ifſuing out of the Eſtate for Life, and 4 
void Grant as to the Remainder : And if Tenant for Life purchaſes the Remainder or 
Reverſion, it ſhall not bind the Inheritance; but the Matter of Law was not agreed. C0. 
Eliz. 73. x" 

Tenant in Tail and his Son join in a Grant of the next Advoidance of a Church, this 
void as to the Son. Hob. 45. 

If a Feme Sole Tenant in Tail makes a Leaſe not warrantable by the Statute of 32 H.8. 

c. 28, and then takes a Huſband, and has Iſſue, and dics, the Huſband ſhall not avoid the 
Leaſe, but the Iſſue ſhall avoid it if the Father dies or ſurrenders. Moor 8. 
If Tenant for Life, and he in Remainder in Tail join and make a Leaſe to another * 
other Lives; this will be good only againſt them for their own Lives, But Quere, If it 
not a Forfeiture by the Tenant for Life. Cro. Car. 232. F 

If Tenant in Tail makes a Leaſe of ſome Land uſually let, and of other Land not let, an 


makes ſeveral Reſervations of Rent, and reſerve out of the Land uſually let the aw 


I 
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Rent thereof; this is a good Leaſe, at leaſt for ſo much as hath been uſually let. Co. Car. 
341. 

3 152 Leaſe be made for Life to Huſband and Wife, the Remainder in Tail to N. J. their 
don; a Stranger levies a Fine Sur Conuſance de droit come ceo que il ad de Sen done al N. T. 
the Son, who grants and renders the Land to him for fifty-four Years, rendring Rent, has 
Iſme, and dies before any Proclamations paſt, and after the Huſband and Wife die; in this 
Caſe the Leaſe is good againſt the Iſſue in Tail by Reaſon of the Rent; otherwiſe if the 
Rent had not been reſerved. Plowd. 430, 431. | 

4. and B. his Wife, Tenants in ſpecial Tail, have Iſſue a Son, the Father dies, the Son 
levies a Fine with Proclamations to the Uſe of himſelf in Fee, the Wife makes a Leaſe for 
twenty-one Years, rendring Rent; this Leaſe is good againſt the Son. Hutton 84. 
if a Woman Tenant in Tail of the Gift of a deceaſed Huſband, or any of his Anceſtors 
whilſt ſhe is Sole, or after with another Huſband makes any ſuch Leaſe according to the 
Sratute of the 32 H. 8. c. 28. yet this Leaſe will not be good, for it is againſt another Statute, 
viz, 11 H. 7. c. 20. 3 Co. 51. | 

If a Woman Tenant in Tail makes a Leaſe for thirty-one Years, and takes a Huſband, 
and has Iſſue, the Wife dies, the Huſband is Tenant by the Curteſy; in this Caſe the Iſſue 
may not avoid the Leaſe during the Life of the Tenant by the Curteſy. Orven 83. 

A. being Tenant for Life of Land, the Remainder in Tail to R. his Son, orants a Rent 
out of it in Fee to F. S. after this the Father and Son levy a Fine of the Land with Procla- 
mations to the Uſe of the Father in Fee; this Grant is good, and now unavoidable by the 
Son by Reaſon of a Fine levied. Hutton 96. 

If a Woman Tenant in Tail makes a Leaſe for Years, and after takes a Huſband, and 
dies, the Huſband being Tenant by the Curteſy ſurrenders to the Iſſue; the Iſſue may avoid 
the Leaſe. Moor 8. 

Tenant in Tail makes a Leaſe to a Feme Covert, the Huſband ſurrenders, and then the 
Tenant in Tail makes a Leaſe for three Lives, and dies, the Wife after the Death of the 
Huſband that ſurrenders enters and dies; the Iſſue may not avoid the Leaſe for three Lives. 

If Leſſee for Years ſurrenders upon Condition, and the Leſſor makes a Leaſe for three 
Lives, and the Leſſee for Years enters for the Condition, the Years expire. Quære, If the 
Leaſe be good againſt the Iſſue in Tail? Moor 783. | | 


3 Leon. 78. Dyer 148. 5 Co. Brown's Caſe. Godb. Caſe 8. 2 Leon. 168. Hob. 258. 

It Lands are given to the Wife in general Tail, the Remainder to a Stranger in Fee, the 
Donor dies, ſhe takes another Huſband, and has Iſſue a Daughter, the Huſband and Wife 
levy a Fine to a Stranger; that Daughter and next Heir has no Remedy, for that Eſtate is 
within the Words of 11 H. 7. not within the Meaning: For no Eſtate is within the Meaning 
of the Statute but what is for the Jointure of the Wife; and the Meaning of that Statute is, 
that the Wife ſo preferred by her Huſband ſhall not prejudice the Iſſues or Heirs of the 
Huſband, and no ſuch Prejudice is in this Caſe. 3 Leon. 78, 260. Vide Benl. 143. | 

One in Conſideration of Service done to him by his Man, gives Land to him and his 
Wife, and the Heirs of their two Bodies, and dies; this is not within the Statute, vide Yelv, 
lot. But if it be to Sisi! his Wife, wa 160. eh ſue, Q; Vide Moor,, Caſe 493. 

One ſciſed of Land in Fee makes a Feoffment of it to J. S. to the Uſe of his Wife for 
her Lite, and after to the Uſe of the Heirs of the Body of the Feoffor; the Wife dies, the 
keolfor makes a Leaſe for Years, and dies, the Iſſue may not avoid this Leaſe, and a Man 
an have no Heirs whilſt he lives. So if a Leaſe be made for Life, the Remainder to the 
right Heirs of J. S. and FJ. S. dies in the Life of the Leſſee, there the Remainder is good; 
viterwiſe not, but it ſhall revert. But it may be in a Will. Hetley 66. 

The Anceſtor of the Huſband covenants to ſtand ſeiſed of Land to the Uſe of the Huſ- 
bud and Wife, in Conſideration of Marriage and of Money; if the Wife aliens the Land 
ater the Death of the Husband, the Heir may enter, by the 11th Hen. 7. Moor 93. 


the Statute. 


nd, this is within the Statute. | | 
If the Husband be ſeiſed of Land in Right of his Wife, and they levy a Fine, and the 


it; this is out of the Statute, for the Rent comes in Lieu of the Land. Cro, Eliz. 2. 


but if the Anceſtor of the Wife make ſuch a Gift or Covenant, this it ſeems is not within 


5 the Anceſtor of the Husband makes a Feoffment, on Condition to give back to the 
whand and Wife in Tail; if in this Caſe the Wife aliens it after the Death of the Huſ- 


vulee grants a Rent to them in Tail; the Husband having Iſſue died, the Wife aliens the 


Husband 


If a Woman Tenant in Tail within the 11th of H. 7. accepts of a Fine Sur Conuſance, &c. By a Woman 
and renders the Land to the Conuſor for 100 or 1000 Years, this is within the Statute. So Tenant in 
if ſhe has Title of Dower, and before ſhe be endowed ſhe ſhall enter and levy a Fine. Tail. 
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Husband deviſed Land to his Wife in Tail, the Remainder over to andther, and J 
the Wife with her ſecond Husband aliened this Land by Fine, and died; although ow, 
within the Words, yet it is not within the Meaning of the Statute of the x 1th of Hen 
Cro. Car. 21. 1, 

One ſeiſed of Land in Fee levies a Fine to the Uſe of himſelf for Life, and after to th 
Uſe of his Wife, and of the Heirs Male of her Body by him begotten, for her Jointy 
and had Iſſue Male; and after he and his Wife levied a Fine, and ſuffered a common % 
covery, the Husband and Wife died; in this Caſe the Iſſue Male may enter; for although 
it be out of the Letter, yet it is within the Intent of the 11 H. 7. c. 20, 

But if one ſeiſed of Land in Right of his Wife, and they two levy a Fine, and the Conuſes 
grants and renders the Land to the Husband and Wife in ſpecial Tail, the Remainder tg 
the right Heirs of the Wife; they have Iſſue, the Husband dies, the Wife takes 
Husband, and they levy a Fine in Fee; in this Caſe the Iſſue is barred, for this, 
it be within the Words, yet is not within the Intent of the Statute. Co. Lit. 365, 

G. covenants with B. as well in Conſideration of a Marriage between L. his Son, and A 
the Daughter of B. as of 200 l. paid him by B. to convey the Land to the Uſe of 7, a 
A. and the Heirs of the Body of A. and to his right Heirs; they after marry, A. dies he. 
fore the Aſſurance made, L. the Son makes the Aſſurance accordingly, and they have If: 
R. (1) This Aſſurance, although made for Money as well as upon a Marriage, ſhall be 
ſaid to be a Jointure within the 11th of H. 7. Dy. 146. Cro. Fac. 474. (2) This is an 
Eſtate-tail in the Wife, and but an Eſtate for Life in the Husband. (3) The Alienation af 
the firſt Husband and A. his Wife, he himſelf limiting it, being only Tenant: for Life, i 
not a Forfeiture within this Statute. Cro. Fac. 474. 

If a Woman Tenant in Tail of the Gift of her deceaſed Husband, or any of his Anceſtor 
whilſt ſhe is Sole, or after with another Husband makes a Leaſe, although it be ſuch a one 
as is within the 3 H. 8. for Tenant in Tail, yet it is not good, being againſt 11 H. 5. c.20, 

Co. 51. | 
: A Gift of Land, Part for Marriage, and Part for Money, is within the Statute of 11 
H. 7.c.20, Moor g1. 

And therefore if the Land be purchaſed Part with the Money of the Husband and Part 
with the Money of the Father, &c. it may be within this Statute. Moor 250. 

The Father infeoffs his Son and a Feme Sole, this is not within this Statute, Mow 

I5, 716. I 
4 4 Gife partly for Service of the Husband and partly for the Conſanguinity of the Wiſe, 
is within the Statute of 11 H. 7. Moor 683. 

One deviſed his Land to his Wife in 'Tail, the Remainder to a Stranger, and dies; in 
this Caſe the Wife with her ſecond Husband may alien it: For where the Remainder is to 
a Stranger, ſo as it is no Prejudice to the Heir oi the Husband; this is not within the 
Statute, and her Alienation will be no Forfeiture. Cro. Car. 2. 

And if the Husband be ſeiſed of Land in Right of his Wife, and they levy a Fine, and 
the Conuſee grants a Rent to them in Tail, the Husband leaving Iflue dies, and the Wife 
aliens the Rent; this is out of the Statute of 11 H. 7. for the Rent comes in Lieu of 
the Land. Cro. Car. 2. 

Rules relating And laſtly, as to Leaſes. made by Tenant in Tail, the Sum of all is this: That ſuch 
to Leaſes, &c. Leaſes made by ſuch Tenants of full Age, of the Land they have in their own Right with- 
- #4 enants in ut Fine or Recovery, are good, ſo as theſe Conditions be obſerved: 

; Firſt, Such Leaſes muſt be by Deed indented, and not by Deed Poll. | 

Secondly, They muſt begin from the Making, or from the Day of the Making thereof, 
and not a Day to come, as three Years hence, or at the Death of the Leſſor, or the like. 
Co. Lit. 44. Dyer 246. | 

Thirdly, If there be an old Leaſe in Being of the Land, the ſame muſt be ſurrendred, 
ended, or within a Year of Ending, and this Surrender muſt be real and abſolute. 

Co. 2. | | | 
; Fourthly, There may not be a double or concurrent Leaſe in Being at one Time; and 
therefore if one Leaſe be in Being, he may not put him out and make another. 5 Co. 2. | 

Fifthly, Theſe Leaſes muſt not exceed three Lives or twenty-one Years; and therelore | 
made for forty Years, or four Lives, they will be void, not only for the Overplus, but 
for all the Time: But for a leſſer Time, as for two Lives, or twenty Years, it is good. 
5 Co. 6. Dyer 246. | | —_— 

And if made for four Lives, and one of them dies before the Death of Tenant in Tall, 
yet it is not good. 
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and this is ſo although it has been antiently let for the Rent; and therefore a Grant 
it charge out of ſuch Land is void. 5 Co. 2. 


cerenthly, The Leaſe mult be of ſuch of his Lands as have been antiently let for twenty 
) Co. 37. Dyer 271. 
Or molt commonly let for the greater Part of twenty Years, ſo as it has been let for eleven 


Years at one or at ſeveral Times within twenty Years before the new Leaſe made, it is well 


enough; an f : 
Letting maſt be by the Tenants themſclves, and not by a Guardian, Tenant by the Cur- 


teſy, D 


d although the Letting has been by Copy of Court-Roll, or at Will. But ſuch 


onor, or the like. Bid. 

Such Leaſe mult not be againſt any Act of Parliament. 3 Co. 51. 

Lighthly, There mult be reſerved on ſuch Leaſe to the Tenant in Tail and his Fleirs, fo 
much or more Rent as has been uſually paid for twenty Years before; and this mult be re- 
ſerved for all the Time of the new Leaſe. And a Leaſe of the Land before with othet 
Land, reſerving the old Rent, with ſomewhat more for the other Land, is not ſufficient. 
Nor may they join Lands together that had two Rents, reſerving the two Rents together: 
But for accidental Profits, as Heriots, and the like, they may be omitted, yet the Leaſe 
may be good. And yet if the old Rent was payable at four Days, and the new is payable 
at one Day, this is not good. But if the old Rent was to be paid in Gold, and the new 
Rent is to be paid in Silver, this may be good. 5 Co. 5. 

Nin:bly, The new Leaſe may not be made without Impeachment of Waſte. 6 Co. 37. 

Tenthly, There muſt be all due Ceremonies of Livery of Seiſin, or Requiſites to perfect 
the ſame. 7 Co. 7. 8 Co. 54. 

One that has an Eſtate in Land to him and his Wife, and his Heirs, may make what 
Leaſe he pleaſes of the Land, and it will be good againſt all but his Wife, and that only 
for her Time. Bro. Leaſe 58. : 


4. poſſeſſed of a 'Term of Years in Right of his Wife, makes a Leaſe for Years of it, By Husband 
to begin after his Death; and it was held good, although he could not by Will have diſ- of the Wife's 


poſed it. Poph. 5. Land. 

So he may contract for and make a Leaſe for Part of his Time, as twenty-one Years, 
where he hath forty Years, or the like; and for the Remainder of the Term not diſpoſed 
of, the Wife will have it. Bid. | 

if Lands be granted to Husband and Wife for their Lives, the Remaindet to the Survivor 
of them for Years, and the Husband grants over this Term of Years, and dies; this is not 
good, but the Wife and not the Grantee ſhall have it: For till a Survivor was, ncither of 
them had Power to grant. So it would have been if the Wife had died and the Husband 
had ſurvived, yet he ſhould have had the Term againſt his own Grant. Poph. 5. 

IV. and his Wife being poſſeſſed in Right of his Wife of a Term which ſhe has as Ad- 
miniſtratrix; W. grants the Term to C. to the Uſe of him and his Wife for their Lives, 
and after to the Uſe of himſelf: This Grant is good, and it ſhall not be accounted fraudulent 
as to Creditors; and it is out of the Statute of 19 H. 7. and all other Statutes of that Na- 
ture, Cro. Car. 392, 393. 


Husband and Wife Jointenants for Life, the Husband alone accepts of a new Leaſe; this By Husband 


1s a Surrender, but avoidable by the Wife if ſhe ſurvives. Moor 636. | alone. 
A Letter of Attorney by Husband and Wife to deliver a Leaſe made by them, is void as 

to the Wife. Telv. 1. £ 
A Husband by his Marriage has full Power of his Wife's Term, if the Wife dies, it ſur- 


vives to the Husband, or if the Husband dies it ſurvives to the Wife, unleſs he diſpoſe of 
it. Heb. 3. ; | 


If they join in a Mortgage, this is no Diſpoſition, and if the Husband purchaſe the Fee, By Husband 


the Term is not extin&; they can neither by Acceptance of a new Leaſe, nor expreſly ſur- and Wife. 
render the Wife's Freehold, ſo as to bind her ſurviving. Heb. 203. g 

The Husband alone may during his Life, by Act executed, diſpoſe of any of the Hu:bind 
ber and Chattels of his Wife's, but he cannot diſpoſe it by his Will at his Death. alone. 
Marc 135. | | 

So he may give or grant Goods and Chattels which he has as Executor, by any 


bo — in his Life-time, but not deviſe them by his Will at his Death, Plow. 516. 
9, 66, 


Husband and Wife ſeiſed of Land in London to them and the Heirs of the Husband, By Hu:band 


and they covenanted by Indenture for 207. to ſuffer a common Recovery after the Cuſtom and Wife. 
Wh (which binds as a Fine) and that it ſhould be to the Uſe of the Recoverers, until they 
d mace a good Leaſe by Indenture for forty Years, and after the Making of the Leaſe, 
Eee to 
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Husband. 


By Husband 
and Wife. 


to the Uſe of them and the Heirs of the Husband, which Recovery was had; this Lex 
is good, and not avoidable by the Wife. Dyer 290. ' 

Husband and Wife ſciſed of Lands in the Right of his Wife, levied a Fine 
of themſelves for their Lives, and after to the Ule of the Heirs of the Wife, 
it ſhall be lawful for Husband and Wife at any Time during their Lives to 
for twenty-one Years, or three Lives; the Wife being Covert, made a Leaſe 
one Years; it is a good Leaſe againſt the Husband. Gods. 327. 

A Husband ſeiſed of Lands in Fee makes a Feoffment from that Day to divers, tot 
Uſe of his Wife for her Life, and after to the Uſe of the Heirs of the Body of the Prof | 
the Wife dies, and the Feoffor makes a Leaſe for Years, and dies: In this Caſe the I, 
cannot avoid the Leaſe, for a Man cannot have Heirs of J. S. and J. S. dies in the Life of 
the Leſſee, then the Remainder is good, otherwiſe not, but it ſhall revert; but otheryic 
perhaps it may be in ſuch a Caſe upon a Demiſe. Hetley 66. ; 

A Husband makes a Feoffment to the Uſe of his Wife for Life, and after her Death to 
the Uſe of the right Heirs of the Body of the Husband and Wife; the Wife dies havir 
Iſſue, the Husband ſurvives, this Iſſue cannot take, for the Husband during his Life hs, 
have a right Heir capable. Dyer 99. | 

If a Gift be to Husband and Wife, and the Heirs of the Body of the Survivor of them 
and they make a Leaſe for twenty-one Years, obſerving all Circumſtances by. 32 H. 8. yet 
this Leaſe will not bind the Iſſue, for the Incertainty of the Perſon of the Survivor the Eſtate- 
tail was not veſted. 10 Co. 31. 


to the Uf 
provided tha 
make Leaſs, 
for twenty. 


By Tenant in Tenant in Tail of Lands in Capile makes a Leaſe not warranted by 32 H. 8. and dies 


Tail, 


without Iflue, the Reverſion deſcended to his Heir, who is in Ward, Sc. yet although the 
King avoid this Leaſe for his Time, as he might, the Heir in Tail may after, by Acceptance 
of the Rent, make the Leaſe good. Dyer 119. 

So a Tenant in Tail, the Reverſion in the King, makes a Leaſe for Years, and dies, his 
Iſſue of full Age, the King avoided it for his dues, the Son accepts the Rent after Livery 
ſued out, this is an Affirmance of the Leaſe. And if Tenant in Tail ſhall diſcontinue the 
Tail, and take back an Eſtate in Fee, and after makes a Leaſe for Vears, rendring Rent, 
and dies, the Iſſue before Entry levies a Fine, the Grantee may not avoid the Leaſe. 7 Ci. 5. 

If Tenant in Tail has Iſſue, who being of Age grants a Rent out of the Land to a 
Stranger, and after the Tenant in Tail dies, the Iſſue in Tail ſhall hold the Land diſcharged, 
Co. Lit. 348. | 

A Guardian during the Minority of the Iflue in Tail but of one Year old, makes a Leaſe 
for twenty Years of the Land; this is not good within the Statute of 32 H. 8. to bind the 
Iſſue. So of the Leaſe of Tenant in Dower by the Curteſy, or of Husband in Right of his 
Wife, for they have no Inheritance. Dyer 271. Co. Lit. 44. 

J. M. and his Wife Tenants in Tail, the Remainder to the Heirs of the Husband, by 
Conveyance of the Husband during Coverture, he has a Son, and dies; the Son in the 
Mother's Life-time levies a Fine to the Uſe of himſelf and his Heirs; the Wife lets the Land 
for twenty-one Years, not reſerving the antient Rent, and dies, the Son has Iſſue a Daughter, 
and he deviſes the Land; this is a good Leaſe to Bar the Deviſee of the Son, and all Perſons; 
and it is no Alienation within the Statute of 11 H. 7. Cro. Fac. 689. Bridgm. 27. 

If Tenant in Tail reſerves a leſſer Rent than the antient Rent, and after his Death a 
greater Rent than the antient Rent was; this will not be a good Leaſe. 5 Co. 6. 

A Leaſe for the Lives of others is within the Statute of 32 H. 8. for Leaſes made by 
Tenant in Tail, as well as within 13 E/iz. 6 Co. 37. 

If a Gift be made to a Man and his Wife, and the Heirs of their two Bodies, the Re- 
mainder to the right Heirs of the Husband, and they have Iſſue A. the Husband dies, A. in 
the Life-time of the Mother levies a Fine, with Proclamations to B. in Fee; the Wife living, 
the Son made a Leaſe for three Lives: This Leaſe is not good although ſhe is Tenant in Tail, 
yet the Fine levied is a Bar to the Iſſue in Tail. 9 Co. 140. - 

A Leaſe made by Tenant in Tail from Michaelmas next for twenty Years, or for ten Years, 
and after for eleven Years, is good. Dyer 246. | f 

Leaſes for Years by Tenant in Tail, warranted by the 32 H. 8. or by Husband and Wife 
of the Lands of the Wife, muſt not be of Copyhold Land; for it muſt be of ſuch Land a 
is grantable by Deed only. Cro. Eliz. 3o, 31. Þ ; 
If Tenant in Tail and his Son join in the Grant of the next Avoidance; this will be void 

as to the Son. Feb. 45. 1 

Two Coparceners in Tail, the Husband of the one being Tenant by the Curteſy joined in 
a Leaſe, rendring Rent to one of them and their Heirs; this is not a good Leaſe by 32 
H. 8. of Eſtate- tail, for the Rent will not go to the Iſſue. Latch 45. 


Tenant 
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N in Tail makes a Leaſe for twenty Years, to begin at Michaelmas. Qu. If good 
within 32 Hl. 8. Dyer 22 46. Aa: 

if a Tenant in Tail makes a Leaſe within the Statute of 32 H. 8. and after dies without 
Inde, this Leaſe being derived out of the Eſtate-tail is determined alſo. Ceſſante ſtatu pri- 
witivo ceſſat derivativus. 8 Co. 34. ; 
"And it he makes a Leaſe for 100 Years, without any Rent reſerved ; this as to the Iſſue 
in Tail is void; but if it be rendring Rent, and he has Iſſue and dies, in this Caſe it is 
1:1y voidable by the Iſſue at his Pleaſure; and therefore if the Iſſue accepts the Rent after 
me Tenant in Tail's Death, by this Means the Leaſe is affirmed, and becomes good. But 
be it made how it will within the Statute, Sc. it ſhall not bind him that comes in of a 
Remainder over, nor the Donor; and therefore if he makes a Leaſe within the Statute, and 
dies without Iſſue, ſo that the Land remains to another, or reverts to the Donor; in theſe 
Caſcs neither he in Remainder, nor the Donor, ſhall be bound by it, but as to them it will 
be void. And yet by a common Recovery the Tenant in Tail may take Leaſes of, or lay 
Charges upon the Land, to bind the Donor and him in Remainder alſo ; but otherwiſe it is 
of Eine, for if Tenant in Tail makes a Leaſe for Years by Fine, this will not bar the 
Neror nor him in Remainder in any Caſe where he is a Stranger. And yet if the Re- 
mainder be in the Tenant in Tail himſelf, and he makes a Leaſe for Years by Deed, ac- 
erding to the Statute, or by Fine; this Leaſe will be good, and bind his own Remainder, 

Plat. 436. 7 Co. 7, 8, 54. Dyer 7, 8. 

If one has an Inheritance of Rent-Corn, as Tenant in Tail, it is ſaid, it is an Hereditament, 
and may deſcend or eſcheat, a Wife may be endowed of it; and therefore that a Rent may 
be reſerved out of ſuch a Leaſe: And ſo it was there ſaid, it may be done upon a Leaſe of 
a Rent. Vide Owen 32. Qu. 

f one grants or charges that which is not his to grant or charge, and that wherein he By one who 
has no [ntereſt or Propriety, it being in the Grantee, or in a Stranger; this Grant will be has no Intereſt 
void, | or Property. 

And therefore if a Man grants a Rent-charge out of the Manor of Dale, or grant a Re- 
verſion of Land, and in Truth the Grantor hath nothing in the Manor of Dale, or in the 
Land ; in this Caſe the Grant is void. 


And although the Grantor do after purchaſe this Manor or Land, yet this will not make 
the Grant good. 


_ yet where it is by Fine or Indenture, there in ſome Caſes it may be good by way 
of Eſtoppel. 

And where the Grantor in ſuch a Caſe as this ſhall recite the Land to be his own, yet this 
will not amend the Caſe; as if a Man recites that he has a Rent of 101. a Year out of ſuch 
Land, and grants 51. Parcel of it; in this Caſe if there be no ſuch Rent, the Grant will 
be void. Perk. $. 65. Dyer 12, 33. | | 5 

[i the Heir Apparent of the Diſſeiſee diſſeiſes the Diſſciſor, and grants a Rent- charge, 
and then the Diſſeiſee dies, the Grantor ſhall hold it diſcharged, for a new Right of Entry 
C:Icends to him. So if the Father diſſeiſes the Grandfather, and grants a Rent-charge, and 
Ces, the Entry of the Grandfather is taken away; and if the Grandfather dies, the Son is 
emitted, and ſhall avoid the Charge. Hugb's Abr. 1029, 1030. 

lf a Man grants Common or Rent, and at that Time a Stranger takes the Rent, or uſes | 
de Common, yet the Grant is good. And if a Leaſe for Years be made to me of Land, 
| may grant it away before my Entry into the Land. Perk. f. 92, 98. Co. Lit. 46. | 

One that has nothing in Land makes a Leaſe for Years by Indenture, he is eſtopped to 
ſay he had nothing in it. But a Jury is not concluded in it, but they may ſay the 

ruth. But regularly a Man cannot grant or charge that which he hath not; and although 
be after require it, yet the Grant is not good unleſs there be an Eſtoppel. Perk. c. 1. 

N one makes a Leaſe for Life, and the Leſſee for Life makes a Leaſe for Years, and 
"tr purchaſes the Reverſion, and dies within the Term; yet the Leaſe for Years is deter- 
mined, and the Heir in Reverſion may ouſt him, and avoid it: But if one will make a 
ale for Years where he has nothing, and after purchaſes the Land, and the Leffor dies, 
it be by Deed indented, the Heir is eſtopped and cannot avoid it. Hetley 91. 
a one makes a Leaſe for Life, and after makes a Feoffment in Fee, and a Letter of At- 
= to make Livery, and the Attorney ouſts the Leſſee for Life, and makes Livery ac- 
he BY 3 this is a good Feoffment, but the Leſſee for Life may re- enter; yet the Rever- 
ſhall remain in the Feoffee. Moor, Caſe 226. mT F 
"ap Feoffment be made to J. S. and the Wife he ſhall after marry, and their Heirs, it 
1 * nothing to the Wife. But a Covenant to ſtand ſeiſed to ſuch an Uſe is good, and a 


by levied to the Uſe of the Conuſor, and the Wife that he ſhall after-marry, is good. 
5 Caſe 2 40. ; 
if 
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If one makes a Feoffinent of another's Land, (which is Diſſeiſin) it is Wag: 
Perſons but the Diſſeiſee. Perk S. 222. | Sood 2gainſt 4 
If four join in a Feoffment of Land, and three of them have nothing in the Land, it g. 
be taken to be the Feoffment of the fourth that hath all the Eſtate, and be a l 
ment. Bro. Feoffment 4. Perk. §. 222. | as 
And this is generally true in ſuch like Caſes as theſe, that one that has neither Rig 
nor a Poſſeſſion of Land, may not give, grant or charge it; nor can a Man lay Tv to, 
upon that Land to which a Man has only a Right, as before- mentioned. "he 
And yet one may grant a Rent or Common that has Right to, although 
ſent have not Poſſ:ion of it. Perk. F. 98. L OW pe 
By one that A. makes a Leaſe for Life of Land, and after covenants to levy a Fine of it to the Ut 
er of J. S. for forty Years, to begin after the Death of the Leſſee for Life; after the Leſſ 
more than a diſſeiſeth the Leſſee for Life, J. S. that has the future Intereſt during the Diſſeiſin, an; 10 
Right. it over; and this is good, for he has more than a Right. If a Man has a Leaſe for 1 
to begin after a Leaſe for Life, although the Leſſee for Life be diſſciſed, yet the Intereſt 1 
the Term continues good, and is grantable over, 1 Brewnl. 224. f 
By one who. A. poſſeſſed of a Term of Years, deviſed the Profits of it to one for Life, and after 
has but a Pol- another for the Reſidue of the Years, and died, the firit Deviſee entred by the Aſſent of th 
Executors, and after he in Remainder, during the Life of the firſt Deviſee, aſſigned it to ⁊ 
Stranger, the firſt Diſſeiſee died; it was held a void Aſſignment. 6 Co. 66. 
By one who If a Leaſe be made for Life, the Remainder for Years to him which comes firſt to Pau 
has granted and then grants the Term of Years to another; this A. is the firſt that comes to Pay?;, 
the lame be- yet this is not good, neither ſhall the Grantee have it. Poph. 5. | 


oo. A Leaſe is made of Land to two, Habendum to them Ad terminum vitæ eorum conjuntin 


ſibility. 


By Jointe- ꝙ gjterius diutius viventis ac aſſignatis ſuis, qui primus eorum decedere contingat, durante vj 
nants. . . p . . ; 5 ils 
| eus qui ſuperſtes & non aliter; in this Caſe he that firſt dies can aſſign away but one Moicty, 
for he has no more to grant. Dyer 46. Co. Lit. 187. 
If one Jointenant makes a Leaſe for Years, to commence after his Deceaſe ; this Leaſ: i; 
good although his Companion ſurvives. Moor, Caſe 514. 
By Copar- If two Coparceners be of an Advowſon, and one of them preſents, and then grant 
ceners. the next Preſentation, this is good, but it ſhall be intended the next which he has to grant, 


for his Companion will have the next Preſentation. | 
And if one be ſeiſed in Fee of an Advowſon, and he has a Wife, and he grants the 
third Preſentation ; this is good, but it ſhall be taken for the third he may grant, which is 
the fourth; for the Wife is to have the third for her Dower. Dyer 35. 15H. 7. 
Two Coparceners, the Huſband of one Tenant by the Curteſy joins in a Leaſe, rendring 
Rent to one of them, and to the Tenant by the Curteſy ; this is no good Leaſe within 
32H.8. Latch 45. 
By one out- A Termor being outlawed of Felony, granted his Term and Intereſt to J. S. who is put 
lawed. out by J. D. and after the Outlawry is reverſed; adjudged that J. S. ſhall by Action of 
Treſpaſs recover for the Profits taken between the Outlawry and the Reverſal of it. Cr. 
Car. 270. | | 
By a Leſlee. If Lie for Years of a Term from the King be ouſted by a Stranger, yet he may aſſign 
his Term; for in caſe of the King he cannot be out of Poſſeſſion, as where the Reverſion 1s 
in a common Perſon. Cro. Car. 275. 
By Tenantin If a Man makes a Leaſe for Life, the Remainder to the right Heirs of J. S. J. S. bis 
Remainder or [flue a Son which ſells this Remainder, and after J. S. dies, this Son being his Heir, Jet 
Reverſion. avoids his own Sale. Poph. 6. | 
Leſſee for Years makes a Leaſe at Will, the Leſſee at Will makes a Leaſe for Years, and 
then he in Remainder grants over his Land; this is good although the Deed of the Grant 
of the Intereſt be not upon the Land, for he is not out of Poſſeſſion, but at Will. Latch 75. 
If one that has a Reverſion upon Eſtate for Life, and he grants a Rent iſſuing ov! of 
this Land ; in this Caſe, and by this the Grant will be good, and the. Charge ſhall faſten 
upon the Land after the Eſtate of the Tenant for Life is ended. Perk. §. 65, 72, $6, 95. 
Co. Lit. 46. | 
If a Bargain and Sale is made of Lands for Years in Poſſeſſion, and the Bargainee never 
enters; and after reciting this Leaſe he makes a Grant of the Reverſion ; this is à 8 
Conveyance. Cro. Jac. 604. | | 4 | N 
If one has a Term of Years in his Land, and by his Will deviſes it to J. S. for his Lite, 
and after to me for the Reſidue of the Years, or deviſe it to J. S. if he lives ſo long © 
the Term ſhall laſt, and if he dies before the Term ends, the Remainder to me: In a 
Caſes ſo long as J. S. lives, I may not grant this Poſlibility : So if a Leaſe be made 9 


3 


9 
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1nd my Wife, the Remainder to the Survivor of us. 4 Co. 66. 5, Co. 24. 10 Co. 51, 
1 e a Leaſe to A. for twenty Years, and A. makes a Leaſe of the Land to B. 
fr two Years, rendring Rent, and after A. makes a Leaſe for the reſt of his Time to J. 
by Deed ; this Leaſe, if the Leſſee for two Years do attorn, is a good Grant. of the Rent 
and the Reverſion. And ſo it is alſo without Attornment, if there be any Conſideration 
„ren for it, and then it will be alſo a good Leaſe for all the reſt of the Term after the two 
Years. Plow. 432. Dyer 112. | 
If the Leſſor enters upon his Leſſee for Life, and makes a Feoffment, and the Leſſee re- 
enters, the Reverſion ſhall paſs ; and if the Leſſor be a Tenant in Tail. Q. If this be a 
Piſcontinuance, Advor 91. EW | 

Tenant in Tail, Remainder over, he in Remainder granted the Land, Et totum ſtatum, to 
a Stranger during the Life of the Tenant in Tail, the Remainder over; in this Caſe the 
Grant of the Land is void, but good for all his Eſtate, and then the Remainder over is void. 


Moor 466. 


Fſtat:s for Life or Years out of their own Eſtates, may lawfully notwithſtanding make ſuch 
Leaſes for Life, Sc. And this may be by a ſpecial Act of Parliament enabling them fo 
to do. And ſo the Tenant in Tail is enabled to make a Leaſe for three Lives or twenty- 
one Years. And ſometimes it is by a ſpecial Power or Authority given or reſerved by and 
to the Party himſelf that had the Fee - ſimple in him, or given to ſome other to do it in 
his Name. And Leaſes thus made may be good. 

And therefore where an Act of Parliament enables a Tenant in Tail, or a Tenant for Life 
to make Leaſes for three Lives, or twenty-one Years, Leaſes ſo made in Purſuance of that 
Authority are good, | 
And if a Man be ſeiſed of Land in Fee, and conveys it to the Uſe of himſelf for Life, 
or in Tail, with divers Remainders over, with a Proviſo that it ſhall be lawful for him, oc 
any ſuch Tenant in Tail, to make Leaſes far twenty-one Years x in this Caſe he or they 
may make ſuch Leaſes, and they will be good, 

But in both theſe Caſes Care muſt be had that the Authority be ſtrictly purſued (that is) 
that the Leaſes be made according to the Power and Direction given by the Statute or Pro- 
viſo; for if it differ and vary ever fo little from the Senſe and Meaning of the ſame, the 
Leaſe will not be good. And therefore in the Cafe before, of a Power to make a Leaſe for 
twenty-one Years, and the Party makes more Leaſes for twenty-one Years at one Time 
than one, they are all void but the firſt, becauſe it is againſt the Intent of the Parties, though 
it be not againſt the Words. And ſo if the Power be to make Leaſes for three Lives, he 
may not by this make a Leaſe for ninety-nine Years, if three Lives live ſo long. But if 
the Power be thus: Provided, &c. that be make any Leaſe in Poſſeſſien or Reverſion, ſo as it 
dab not exceed the Number of threo Lives, or twenty-ans Tears; in this Caſe a Leaſe may be 
made for ninety-nine Vears, if three Lives fo long live, But where Uſes are raiſed, by wa 

of Covenant, and in the Deed there is a Proviſo, that the Covenantor for divers good Conſi- 
derations may make Leaſes for Years; in this Caſe the Power is void, and no Leaſe can be 
made upon it, neither will any Averment help in this Caſe. And if a Man have a Letter 
of Attorney, or other Authority from another ta make Leaſes for him, and do make them 
accordingly, ſuch Leaſes are good. But herein Care muſt be had of three Things: 1. Thar 
the Authority be good. 2. That the Deputy or Attorney purſues it ſtrictly. 3. That he 
2 all that he does in the Name of him that gives him the Power, and not in his own 

ame. 5 Co. 5. er 387. 6 Co. 2. 8 Co. 70. Co. 175. 9 Co. 76 
But if a Power » EF be raiſed 4 > Gn — 3 ſeiſed without any 
Tranſmutation of Poſſeſſion, this is void in Law, and not to be helped in Equity. Cary 30. 
Cre. Tec. 180, 181. Leon. 35. Cn. Car. 5. 

If Power be given by Parliament to make Leaſes, yielding the true and ancient Rent of 
the Land fo letten; in this Caſe if a Leaſe has been made of many Lands togecher, whereof 
lome were not demiſed before, this Leaſe will be void. Moor 197. 

A being ſeiſed of Land in Fee makes a Leaſe for Life, and. after levies a Fine of all 
bis Land, with an Indenture to lead the Uſes thereof, i. e. to the Uſe of J. S. for fifteen 
Years, and after to the Uſe of himſelf for Life, with a Power therein by Proviſo to him- 

if to make Leaſes for twenty-one Years. or three Lives in Poſſeſſion; by this he may make 


in Reverſion. 2 Bulſt. 42. Erington v. Erington. 


wa a Man has Power to make Leaſes for twenty-one Years, rendring the ancient Rent, 
may aot by this Power make Leaſes in Reverſion. Cre. Car. 5. Cre, Fac. 319. Lion. 35+ 


Leaſes for twenty-one Years during the fifteen Years, and preſently in Poſſeſſion, but nat 


 Fff TL. Tenant 


jn ſome Caſes ſuch Perſons as are not ſeiſed in Fee- ſimple, &c. nor able to derive ſuch — FR 

aving 2 re- 
cial Power or 
Proviſo. 
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L. Tenant in Fee of a Manor levies a Fine to the Uſe of himſelf for Life, and Pj 
the Uſe of J. his eldeſt Son in Tail, Sc. with Power for him at any Time to malte Las 
for twenty-one Years or three Lives, rendring the ancient Rent, Sc. and he leafcs f : 
Parts for twenty-one Years to B. and before this Leaſe expires he makes another Leaſe, 1 
for twenty-one Years, to begin after the Determination of the firſt Leaſe; and ag to ih 
third Part, he made a Leaſe of it for twenty-one Years after the Death of one C. (05 the 
Truth had not any Eſtate in the Land) and died ; the firſt Leafe expired, and 7, he 
entred and leaſed to the Plaintiff; the Defendant claimed under B. the Leſſee, and jr 0 
adjudged for the Plaintiff; for by ſuch a Power he may not make a Leaſe to begig bp 
Day to come, but it muſt be a Leaſe in Poſſeſſion, and not in Intereſt, to commence in fs 
turo, nor in Reverſion after another Eſtate ended. Yelv. 222. ” 

An Eſtate is created by Parliament in a Manor which conſiſts of free Rents, Copyholg 
and other caſual Profits, and thereby it is enacted, That all Alis which they that are ſeiſed 9 
Force of the ſaid Tail ſhall do to the Prejudice of their Je, &c. if not Fointures, &c. 2 i 
void; the Donee makes a Leaſe of the whole Manor, and am Acre of Waſte, rendring Bes. 
at two Days, where the ancient Rent was reſerved at four Days: In this Caſe the Leaſe i; 
void, (1) In reſpect of the Acre of Waſte not leaſed before, for this is not the ancient Rem 
(2) For that it is reſerved at two, which anciently was at four Days. And the Reſervation 
of Silver, where the old Rent was in Gold, had not been good. 

So, had Part of the Farm been leaſed for Part of the Rent. 


So, where two Farms be in one Demiſe for the Rent of both. 

But the rendring of eight Buſhels for a Quarter of Corn, is good, for this is the ſam: 
Thing. | 

And although the Rent be to be apportioned, yet this will not make the Leaſe good. 

And yet a Parcener may leaſe her Moiety, reſerving Rent for ſo much, and it is good. 

Co. 2. 
: If i be enacted by Parliament, That a Woman ſhall have ſuch Land for her WWidewbid, 
provided that it ſhall be lawful for him that hath the Fee to make Leaſes for twenty-one Years, 
rendring the ancient Rent; he may not by this make a Leaſe for twenty-one Years to begin 
at a Day to come, nor one Leaſe in Reverſion after another. Leon. 35. 

The Reverſioner upon an Eſtate for Life levies a Fine to his own Uſe till the Marriage 
of his Son, and then to the Uſe of himſelf for Life, with Power to make Leaſes, ſo they 
exceed not twenty-one Years or three Lives, reſerving the ancient Rent, the Remainder to 
his Son in Fee; the Son marries, the Father leaſes for ninety-nine Years, if two live ſo long, 
reſerving Rent to him and his Heirs; this is a good Leaſe. 8 Co. 69. For his Power in 
the Beginning is abſolutely limited, that it exceed not three Lives. 

There is a Difference between à general and abſolute Power and Authority as Owner ef the 
Land, for he that has this Power may make Leaſes for Life or Years by Attorney; and a 
particular Power and Authority. by him that has but a particular Eſtate, for he may not do 
lo; as where A. is Tenant for Life, the Remainder in Tail, and A. has Power to make 
Leaſes, Sc. 2 H. 4. 4. 1 H. 6. 6. 9 H. 7. 14. 
lf one makes a Feoffment in Fee to the Uſe of himſelf for Life, the Remainder to B. in 
Fee, with Power to make Leaſes, &c. reſerving the ancient Rent, he dies, it ſeems he in 
Remainder ſhall have the Rent. Lane 110. | 
And in theſe Caſes where a Statute makes ſuch Leaſes void, it ſhall be taken as againſt 
the Leſſor, and not as againſt the Iſſue. 5 Co. 3. | 

If one limits an Eſtate by Indenture to the Uſe of himſelf for Life, with Power to make 
Leaſes for Life or Years, or to ſuch Perſon or Perſons as he ſhall name by his laſt Will of 
any Eſtate or Eſtates, the Remainder to A. in Tail, with divers Remainders over; theſe 
Remainders do not veſt till the Contingencies happen. 10 Co. 85. ; 

One being Leſſee for ninety-nine Years of Land deviſes his Term to his Wife for Life, 
with Power to make ſuch Eſtates in as ample Manner as he himſelf might have done du- 
ring her Life, the Remainder in Tail to his Daughter, and died; the Wife proved the 
Will, accepted of the Bargain, and after made a Leaſe for ninety-nine Years of the Land, 
and died. 2x. If by this the Wife may make any Eſtate to endure after her own Life. 
Style 315, 275. 

If a Statute enables a Man to make Leaſes for twenty-one Years, or lefs, of Land uſually 
demiſed for twenty-one Years, or lefs, rendring the ancient Rent; he leafes for twenty-0nc 
Years, and after during this Term leaſes to another for twenty-one Years, to begin at the 
End of the firſt Leaſe. Qu. If good. 3 Leon. Caſe 110, 184. 

One ſcifſed of Land makes a Leaſe for Life, and after levies a Fine of all his Land to the 
Uſe of D. tor fifteen Years, and after to the Uſc of himſelf for Life, with a Power W n 
to make Lcalus for three Lives or twenty-one Fears in Poſſéſſion, by this the Term of * 55 
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ni preſently ſubje& to the Power to make Leaſes for Years, and the firſt Leſſee muſt 
* the Rent relerved during the Term of fifteen Years limited to him. Hughes's Abr. 1231. 
* Tenant for Life of the Manor of D. in Leaſe for Years levies a Fine to the Uſe of her- 
11 for Life, and after to the Uſe of her eldeſt Son in Tail, reſerving Power to her at any 
Time to make Leaſes for twenty-one Years, the former Leaſe in Being, ſhe makes a Leaſe 
twenty one Years to J. S. to begin at the Determination of the former Leaſe; in this 
Caſe he ſecond Leaſe is void, for it muſt be Leaſes in Poſſeſſion, and not in Reverſion. 

| c. 218. | 
7 e given to make Leaſes for twenty-one Years, and there be a Leaſe in Being, 
Ahe makes another Leaſe that has this Power; this is good although it be ro begin at a Day 
5 come. Leon. Caſe 44 ? E | 

And ION" it be to begin after the Expiration of the former Leaſe. Eid. Popb. g. 
, Tecn, Cale 183. 
; 82 levies a Fine to the Uſe of himſelf for Life, the Remainder in Tail, Sc. with Power 
rlzrred to the Conuſor to mate Leaſes for eighty Years in Poſſeſſion or Reverſion, if A. B. and C. 
4; |» long live, rendring the ancient Rent; afterwards he grants the Reverſion for eighty 
Years, reſerving the ancient Rent: In this Caſe he does leſs than he has Power to do, for 
this Grant of the Reverſion expires with the particular Eſtates for Life: But if he makes a 
Leaſe to begin after the Death of the Tenants for Life, contra. Godb. Caſe 281. 


SEC 1. . 


Of the Name and Deſcription of the Perſon contracting, as the Grantor, 
Donor, &c. 


HE fourth Thing (as Lord Cote obſerves) neceſſarily incident to a Deed, is a ſufficient g. By a fof+- 
Name of the Perſon contracting, which will be the Subject of this Section. cient Namie, 
As to the Naming and Deſcription of the Parties and Perſons in Deeds, theſe Things are 
teceſſary to be known: 
Firſt, The Names of the Parties to Deeds ſerve only to diſtinguiſh Perſons, and to make 
the Perſon intended certain; and therefore it is ſafe to deſcribe the Perſon intended by his 
true and proper Names of Baptiſm and Surname ; and if it be a Corporation, by the true 
Name whereby it was made; yet Miſtakes in this, unleſs they be very groſs, will not hurt, 
Nibil facit error nominis cum de corpore conſtat. Bulſt. 21, 22. 2 Bulſt. 302, 303. Co. 
Lit. 3. Perk. §. 36. | 
But if the Name of Baptiſm or Surname be miſtaken, as John for Thomas, or Adderley 
for Adderby, this is dangerous. Moor 407, 897. | 
Secondly, There are many Deſcriptions of Grantors and Grantees; as (1) proper Names 
of Baptiſm and Surnames, and the Names of Corporations, or Bodies Politick or Corporate. 
(2) Names of Dignities, Office, and the like. And theſe (of both Sorts) will admit a De- 
(cription made good by Reputation. And fo IT and will paſs to one, by the Name of a Son, 
vio is a Baſtard; ſo to one by the Name of a Wife, who is not a Wife, if they be reputed 
or known by that Name. Hab. 32. 
It V. by the Name of J. (without any Surname) or by the Name of S. without any 
Chriſtian Name, gives or takes by Deed, the Deed is void. 2 Bulft. 70. Perk. $. 39. 
Thirdly, There muſt be ſuch a Perſon in eſſe at the Time of the Deed made as is named, 
ind he muſt be able to give and capable to receive that which is given or granted by the 
Deed. Plowd. 345. Co. Lit. 2, 3. Perk. F. 43, 52+ | | ; 
And therefore if an Annuity be granted to the right Heirs of J. S. he being then living, 
2 is void; for there is none ſuch, nor can be whilſt he lives. Perk. F. 52. | 
o Primogenit. proli of A. and B. and they have no Iſſue yet born. Cro. Car. 22. 1 
Furth, If a Man gets another Name by common Eſteem than his right Name, and he ! 
Tr e Name, his Deed made by this other Name may be good. 6 Co. 36. i 
L. 3. Perk. 1. PE 
Fifth, The Mikale is leſs dangerous where any other Part of the Deed, or ſome other 
Addition, ſhall make the Perſon intended certain. 6 Co. 36. Co Lit. 3. Perk. F. 40. 
Iran's The Law favours not Advantages of Miſnaming, otherwiſe than as the ſtrict i 
ules of Law require. 6 Co. 64. | | 
Y 4. $. be bound by a Deed by the Name of 7. S. this Deed will be good; and if he 
- lued upon it by the Name of W. S. alias dif. A. S. he ſhall avoid it; for if he plead 


An  faum, the Jury ſhall find it ſpecially, the Plaintiff will not recover, But if tlie | 


Action 


Sa : 
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Plaintiff will recover; and if he plead Non eff fabium, it will be found againſt him. 


Abbot. 


Duke, Mar- 
quis, Earl, 
Biſhop. 


made of it by a contrary Name of Baptiſm of the Feoffor or Feoffee, yet if Livery 0 


Action be brought againſt him by the Name of . $. as he is called in the Obligation, 3 
ie 


Drer 


280. Perk. §. 185, 186. a 

And therefore if Jab at Style makes a Deed by the Name of Milliam at Ss; et Ui 
Deed may be good. Co. Lit. 3. Perk. F. 39, 41. | XI ASA 

A Man being a Patentee of the King's, may be bound by Covenant although he do «,. 
covenant by Name and in expreſs Terms. Cro. Fac. 240. * 

In Moor's Rep. Caſe 1260. it is ſaid by all the Juſtices, that they had divers Times ; 
ſolved, that none can make a Deed by a contrary Name of Baptiſm, nor may be known 0 
two Names of Baptiſm. Vide Co. Lit. 3. Dyer 119. 27 E. 3. 85. 9 E. 4. 43. , 

If a Man be baptized by one Name, and after confirmed by * Name, ſome bar 
ſaid he may make a Deed by either of theſe Names. Co. Lit. 3. 6 Co. 36. 

So of a Deed of Grant to one by either of theſe Names. Co. Lit. 3. 

But a Man grants a Rent- charge or other Thing by a contrary Name of Baptiſm of tte 
Grantor or Grantee, the Grant is void. Moor, Caſe 215. Perk. §. 42. 

A Grant of Annuity by an Abbot, by the Name of the Foundation, without the Nans 
of Baptiſm, there being then no other Abbot of - that Name in England, was good, 
Perk. F. 36. 

If a Duke, Marquis, Earl or Biſhop, grant by his Name of Honour and Dignity, wit. 
out any, or by a falſe Name of Baptiſm; as where the Duke of Suffolk, by this Name with. 
out Chriſtian or Surname, or more Words, or by the Name of William Duke of Suffolk, 
makes a Deed; this is good, for there is but one of that Name in the Kingdom: So of: 
Biſhop. Fitz. Grant 67. Perk. §. 42. As to the Biſhop of Worceſter. Perk. 9. 36, 45, 

If the Name of the Father be V. and the Name of the Son V. alſo, and either of then 
makes a Deed by the Name of V. without any Addition or Diſtinction, this is good enough, 
So of a Deed to them. | | 

And if a Deed be made by the Father without any Diſtinction of Elder, Cc. it ſhall be 
good, and taken to be the Deed of the Father. Perk. &. 37. 

And ſo it ſeems it will be for the Decd of the Son, it being made good by Proof to be 
his Deed. Perk. §. 3y. 

Where John at Style recites by his Deed that his Name is ſo, and then after grants by the 
Name of Thomas at Style, this is good. Perk. §. 40. 

So where Alice at Style recites by her Deed, that ſhe is a Feme Covert, and in Truth ſhe 
is Sole. Perk. F. 40. 

So a Deed of Grant to /. Wife of V. S. where ſhe is Sole, is good. 

A Grant by Richard, Abbot of S. where his Name was Thomas, was good; ſo there 
were then no other of that Name in England. Perk. $. 42. | 

If one give me a Houſe by Word, and make a Writing of the Gift, either by a 
contrary Name of Baptiſm of him or me; this Gift by Word is good, but by Deed is void. 
Perk. F. 42. 

But if an ordinary Man grants by his Surname only, without any Name of Baptiſm, «| 
by his Name of Baptiſm without a Surname, there regularly the Deed will be void for It 
certainty, unleſs there be ſomething in the Deed to help to make it certain, or unleſs ther 
be ſomething Ex poſt facto to make it certain, as by the making of Livery, c. which ma! 
ſupply it. And yet if a Man have ſix Sons, and he by Name, and his Gx Sons not nanung 
them, makes a Deed of Grant; this may perhaps be good. 2 Bulft. 70. Perk. F. 30, 39 


54, 55, 56. 8 Co. 155. | : 10 
But for ſuch Things as paſs by Livery, as Land, Sc. although the Deed of Feofiment 


Seiſin be made duly upon it by and to the right Perſons, it is good, and will take its Effect 
by the Livery of Seiſin. Perk. F. 42. de 
A Corporation called Miniſter Dei pauperis domus de Donnington, made 2 Leaſe by t 
Name of John Litherland, Miniſter of the Almſhouſe of God of Donnington beſide Newby 
in the County of Berks: And it was held good. Moor's Rep. Caſe 1194. © the 
If a Dean and Chapter, Mayor and Commonalty, make a Deed by the Name oft 


Corporation, without any Addition of Chriſtian or Surname; this may be good. Perk 


§. 8, 42. 
The Dean and Canons of the King's free Chapel of his Caſtle of Mingſer. grant Ly ti 
Name of the Dean and Canons of the King's Majeſty's free Chapel of the Caſtle of Vin 
in the County of Berks; and it is good. Moor, . Caſe 195. % Vini. 
If a Corporation of Decanus & Capitulum Ecclefuie Cathedral. Sante & Individ liel 4. 
Carliel, make a Deed by the Name of Decanus Ecclefie Catbed. Sanfie Trin. in Carnie 
totum Capitulum Eccleſia predif? ; this is good. 10 Co. 106. Dyer 278. The 
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The Maſter and Chaplains of the Hoſpital of the late King II. 7. of the Savoy, made a 
Grant by the Name of William Ugle, Maſter of the Hoſpital of the King H. 7. called the 
$2voy, and the Chaplains of it, and it was not good. Moor, Cafe 367. 

80 if a Place and Perſons be incorporate by the Name of the Dean of the King's free 
Chapel of S. George the Martyr, within the Caſtle of JVindſor, and it makes a Deed by the 
Name of the Dean and Canons of the King and Queen's free Chapel of St. George, within 
che Caſtle of Windſor; it is good. 10 Co. 124. | 
gyn Jobn for Saynt Jobn, is not good. Anderſ. 211. 

The Dean and Chapter Eccleſiæ Cathedralis Chriſti de Oxon, by the Name of the Dean and 
Chapter Eccleſia Catbedralis Chriſti in Academia de Oxon, made a Leaſe; and good. Moor, 
1 ty : Corporation by the Name of Gardiani & Scholarium domus five Collegii Scholarium 
4: Merton in Univerſitate Oxoniæ, and it makes a Deed per nomen Cuſtodis domus froe Collegii 
4 Merton in Oxonia & Scholar” ejuſdem domus; this is not good. 10 Co. 125. Moor, 

ſe 413. 
leach and Jabel are ſeveral Names. Anderſ. 212. 

80 is Margaret, Marget and Margery; ſo is Gelyon and Julian, Agnes and Anne, Cozen 
and Couſin. Anderſ. 212. | | 

But if the Miſtake or Omiſſion be in the Subſtance of the Name of a Corporation, then 
the Deed may be void: As where the Corporation is incorporate by the Name of Præpoſiti 
& Cullegii Regalis, Collegit beats Marie de Eaton juxta Windſor, make a Deed by the Name 
of Prepofiti & Sociorum Collegii Regalis de Eaton, Fc. leaving out Collegii beatæ Marie; this 
15 not good 10 Co. 106. | ; 

But the Miſ-naming of Corporations to avoid their own Leaſes and Grants is not to be 
ſuffered. Fenk, Cent. 6. c. 10. 


and fix their common Seal to it, it is good, 14 H. 8. 27. 21 E. 4.27. 15 E. 4. 2. 
14H. 6. 17. Davis's Rep. 48. | 

The Dean and Chapter of the College of Eaton by that Name made a Leaſe, being in- 
corporated by the Name of the Dean and Chapter of the College of Str. Mary of Eaton; and 
it was held a good Leaſe. Ander/. Caſe 47. and p. 238. | 
If a Leaſe be made by the Dean and Chapter of the Cathedral Church of Peterborough, it 
being incorporated by the Name of, &c. Cathedral Church Sancti Peterburgenſis, it is not 
good. Anderſ, Cale 47. | : 
If the Dean and Chapter of Chriſt- Church in Oxford, incorporated by the Name of the 
Dean and Chapter of the Cathedral Church of Chriſt, &c. Oxford, of the Foundation of 
King H. 8. grant by the Name of the Dean and Chapter Eccleſiæ Cathedralis Chriſti in Aca- 
demia Oxon, ex fundatione Reg. H. 3. the Deed will be good, notwithſtanding this little Miſtake. 
Poph. 57. Moor, Caſe 493. See Anderſ. Caſe 231. | | 

A Bond made by the Name of Edmond, where his Name is Edward, is not good. Godb. 
Caſe 483. Owen 84. Dyer 279. 21 H. 7.8. 33 H. 6. 19. 

lf a Deed be made by or to Jobane B. by the Name of Jaue B. or to Jane by the Name 
of Jobane; it is good, for theſe two ate one Name. 1 Leon. Caſe 204. 

lt Eleanor ſeals a Deed by the Name of Ellen, the Deed is not good, and ſhe may plead 
Non eft factum to it. Moor, Caſe 1260. Q. | 

The Queen made a Leaſe for Years of Land to the Men of Cheſterfield, rendring Rent, by 
the Name of the Aldermen of Cheſterfield, and they by this Name grant all their Intereſt to 
Cart; this Grant from the Queen was good, but the Grant by them was void. 1 Cre. 35. 
Hall in Oxford was founded by the Name of the Hall of the Scholars of the Queen in 
Oxford; if it be granted by the Name of the Provoſt, Fellows and Scholars of the College of 
tie Queen in the Univerſity. of Oxford, or by the Name of the Provoſt, Fellows and Scholars 
. 1 Hall or College of the Queen in the Univerſity of Oxford; the Grant would be good. 
0. 20, 22. 
If a Baſtard has got a Name by Reputation in the Place where he lives, or another Man 
got another Name by common Eſteem than his right Name, or is uſually called by 
"other Name than his true Name in the Place where he lives; in theſe Caſes a Grant by 
tick Names is good. 6 Co. 6 3. Perk. 5. 41. | | 
ames or Deſignations that have an equivocal Amphibologie in them; as for Example, 


PE Dyer 337. & fic de femilibus. 
; de Law does not favour Advantages of Miſnomer in Conveyances; for if the Grantor 
' Grantee are uſually called by a wrong Name, which they are commonly known by, it 


G gg will 


If the greater Part of a Corporation agree to the Deed regularly in their Common Council 


er, for Male or Female; if not cleared to the contrary, will prima facie be taken for a 
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will not hurt the Deed, provided it contains ſufficient Certainty to deſeribe tlie p 1 © 
Thing. Namen dicitur a noſcendo, quia notitiam facit: Et nibil facit error nominix ah; 
corpore conſtat ; for the Law reſpects much the Intent of the Parties, and as it ma Tx ry 
lected from the ſeveral Parts of the Deeds, the Judges give Judgment. Nibil þ 8 
veniens naturali equitati, quam voluntatem Domini volentis rem ſuam in alium den ** 
ratam habere. 5 5 5 1 | ” | off ans, Te 

And the Judges expound Deeds according to their Intent and vulgar Intell; | 
according to the very Definition and ſtrict Projieiety of Words. 5 ner, and not 
And therefore to make a Thing in eſſe paſs by a Name, it is ſufficient to call it h 
the Name it has been for ſome conſiderable Time called and known by in the Neighbourh { 
as Exeter Houle, &c. and a Thing may get a new Name in two or three Years, b ſack? 
vulgar and common Reputation. | 19 » OY ſuch : 

So Lands may paſs by the Name of a Manor, or a Manor by the Name of Lands. ef, eciall 
where the Thing was originally what it is now called. De nomine proprio non aft n. 
dum in ſubſtantia non erretur. Ft nomina mutabilia ſunt, res autem immobiles. 6 Co. 6 J 

If the Variance between the Deed and the true Name of the Corporation be material 0 
eſſential, either by Omiſſion, Alteration or Addition; whether made to or by a Corporation 
the Deed may be avoided. | 
But if the Variance be only literal or verbal, in literis & fyllabis (& non re & ſenſu) ſo 
that the Senſe by the expreſs Words remains, or by neceſſary Implication, and the Deſcr 
tion of it, imports a ſufficient and certain Demonſtration of the true Name of the me 
tion, according to the Foundation, ſuch nice and curious Miſnomers ſhall not avoid the 
Deed. 10 Co. 103. 11 Co. 20. 

Where a Corporation has divers Names, (as ſorne of the antient Corporations have) it may 
x FAG or take by either of its Names. 10 Co. 103. P 

If a Perſon or Corporation (Sole or Aggregate) be ſo deſcribed that he or it may be cer- 
tainly diſtinguiſhed from other Perſons or Corporations; in theſe Caſes the Omiſſion, or in 
any Caſe the Miſpriſion of the Name of Baptiſm, or of any Thing in the Name of the Cor- 

oration, will not hurt the Deed. Nomen quaſi rei notamen. Et nomina ſunt note rerun, 

Viki facit error nominis cum de Corpore conſtat. 11 Co. 20. Dy.-2 78. Plow. 537. 

So that the Sum of all this is, That a Perſon may grant by the Name whereby he is 
called or known. bt] in; een d e, 

And where a Duke, Marquis, Earl or Biſhop, gives or grants by his Name of Honour 
or Dignity, without any Name, or with a falſe Name of Baptiſm: As the Duke of Sufi, 
by the Name of the Duke of Suffolk, without any more Words; or by the Name of Willian 
Duke of Suffolk, where his Name is Jobn, or the Biſhop of Norwich grants in like Manner; 
theſe are good Grants, becauſe there is but one ſuch Duke, or one ſuch Biſhop, in the 
Kingdom. | LIB nn 

So if a Dean and Chapter, Mayor and Commonalty, grant by the Name of their Cor- 
poration, without any Addition of Chriſtian or Surname, it is good; eſpecially if the true 
Name appears in ſome other Part of the Deed; as where Jobn at Stile recited by his Deed, 
that his Nane is John at Stile, and by the ſame Deed grants by the Name of Tomas at 
Stile. Or Alice at Stile, reciting by her Deed that ſhe is a Feme Covert, when in Truth ſhe 
is Sole. Fitz. Grant 67. Perk. F. 40, 41, 38, 42. 3 H. 6.26. | 

But if an ordinary Man grants by his Surname only, without any Name' of Baptiſm; or 
by his Name of Baptiſm, without any Surname at all: In theſe and ſuch like Caſes, for the 
moſt part, the Deed will be void for Incertainty, unleſs there be ſome other Matter in the 
Deed to help it, or ſome Matter done ex poſt facto, to ſupply it; for in ſome Caſes where 
the Thing granted lies in Livery, ſuch a Miſtake or Incertainty in the Grant may be helped, 
by the Livery of Seiſin upon the Deed afterwards. And ſo it is in the Names of Corpo: 
rations; for if the Variance and Miſtake, by Omiſſion or Alteration, be only in ſome ſmal 
Matter, ſo as it is literal and verbal only, and the Senſe ſtill remains either expreſly or by 
neceſſary Implication, and the Deſcription be ſuch as imports a ſufficient and certain Ve 
monſtration of the true Name of the Corporation, according to the Foundation thereof, it 
ſufficient, and the Grant or Gift will not be hurt by it. But if the Miſtake or Omiſſion be 
in the Subſtance or Eſſence of the Name, the Deed may be ſpoiled by it. 6 Co. 65. 10 
Co. 122. 11 Co. 19. Dy. 120. 5 8 5 f 

Therefore the ſafeſt Way is to name the Grantor and Grantee by their Names of Baptiſm 
and Surname, Co. Lit. 3. 0 
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Ew Pr * 8 E C T. VI. 5. A Perſon 
4 4.6 >» a Sa df 44 , Sod „„ „ * - k S641; 8 «» ＋ , | able to con- 
To. whom Grants, Contracts, &c. may be made, tract with. 
Eaſe? 011 X | . | | 


HE Perſon to whom a Contract or Grant, Fc. is made muſt be capable to receive and Grants, C 
take the Thing granted, &c. N | 
All Perſons Male or Female, Eccleſiaſtical or Temporal, and all Bodies Natural or Po- | 
tick, are capable to take by Grant, or to be contracted with, unleſs diſabled by their being | 
Non compos ment is, Sc. as before, as to the Diſabilities to grant, Sc. 
The King, for the Greatneſs of his Perſon, is diſabled to take by Deed in pais; and To the King. 
therefore if a Feoffment be made to him there, and Livery of Seiſin be made upon it, this 
«ill be void; but he is to take by Matter of Record, which is of a higher Nature than a 
Need. Fitz. Fait and Feoffment 21. | | 
Leaſes made to him by Colleges, Deans and Chapters, or any other having a Spiritual or 
Eccleſiaſtical Living, againſt the Stat. 13 Eliz. c. 10. are reſtrained by the ſame Act, as well 
«« Leaſes made to common Perſons. 5 Co. 14. 
A Leaſe is made to Husband and Wife for their Lives, the Remainder to the Heirs To both Huſ. 
of the Survivor; this is a good Remainder notwithſtanding the Incertainty. Godb. Caſe 167, band and 
If a Leaſe be made to the Husband, Habendum to the Wife, the Habendum to her is void, Wiſe. 
for ſhe is a Stranger to the Premiſſes of the Deed. 3 Leon. 32, 33, 34. | 
If one demiſes his Term to F. S. and makes his Wife Executrix, and dies, ſhe enters, 
and then takes another Husband, and they take a Leaſe from the Leſſor, and then the De- 
viſce enters, and grants all his Eſtate to the Husband and Wife; this ſhall be good, and 
ſhall enure as an Aſſent in the Executor, and ſo a good Grant. Owen 36. 3 Leon. 24. 
Land was demiſed to Husband and Wife for their Lives, the Remainder to the Survivor 
of them for Years, the Husband granted over the Term of Years; and died: The Wife 
and not the Grantee ſhall have the Term of Years, for there is nothing in the one or the 
other to grant till there be a Survivor: And ſo it is if the Wife dies after the Grant, and the 
Husband ſurvives, yet he ſhall have the Term againſt his own Grant. Popb. 5. 1 
If Land is given to a Man and ſuch a Woman as ſhall be as Wife, che Man takes the 
Whole. 1 „Ie Ce 1 eu 2673. gon boom 21 11. ion met 72 
But if a Man makes à Feoffment in Fee to the Uſe of himſelf and his Wife that ſhall 
be, and afterwards he takes a Wife, his Wife ſhall take jointly with him, although all at 
rſt veſts in the Husband. 1 Co. 101. | p | 
lf a Feoffment in Fee was made before the Stat. of 27 H. 8. of Uſes, to the Uſe of a 
Man and Woman and their Heirs, and they intermarry, and then the Statute was made; 
they held by Moieties, for if he aliens, it is good for a Moiety. Pleto. 58. But if a Re- 
verſion be granted to Husband and Wife, and before Attornment they intermarry, and then 
Attornment is good, they ſhall not have any Moieties; as where a Feoffment in Fee is 
made to a Man and Woman, with a Letter of Attorney to make Livery, they intermarry, 
and then Livery is made ſecundum formam Chartz, they ſhall have no Moieties. Plow. 48. 
if a Reverſion be granted to a Man and a Woman, and afterwards 'they intermarry, and 
the Tenant attoras; they ſhall not take by Moieties, but by Entireties. - 2 Co. 68. 
If after the Stat. 27 H. g. a Man makes a Feoffment to the Uſe of his Wife, and if ſhe 
dies l:ving the Husband, to the Uſe of the Husband and ſuch Wife as he ſhould after 
marry, for Life for her Jointure; the ſecond Wife ſhall take jointly with her Husband, or 
J way of Remainder after his Death. But if it be a Remainder of Land in Poſſeſſion 
ſalen, then ſhe takes nothing. And a Remainder to a Woman for Life after the Death of 
ner Husband, is not a Jointure within the Stat. of 11 H. 7. and 27 H. 8. c. 10. Dyer 340. 
Husband and Wife are Jointenants for 106 Vears, the Husband by Deed: makes a 
_ for 20 Years, to commence after his Deceaſe, and dies, this Leaſe" is good. 
/ our 395, a | 4 % | | þ > 4s | ' 5 
If an Eſtate in Fee-ſimple, Fee-tail, or for Term of Life, be made to a Feme Covert, 
do her Husband and her, the Husband alone may diſagree to it, and avoid it for both 
ou them, Lie 9. 671. 1 M. 7. 10. 8 Co. 72. B 51. 6 H. . 32. 73 4 
8 i 4 Statute or Obligation be made to them two, or to her alone, during the Coverture, 
5 losband alone by Defeazance or Releaſe may avoid it; and if an Obligation be made to 
5 2 the 1 ereone) the Husband by his Diſagreement may avoid it. Co. Lit. 251. 
22.23. 12. 3 re | pokes | 
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To Husband 
and Wiſe. 


To Husband 
alone. 


To Wiſe a- 
lone, or to a 
Feme Sole, 
Se. 


To Wife a- 
lone, or to 
her and a 
Stranger, 


which) to a Feme Sole, and ſhe takes a Husband, the Tenant for Life dies, and the Hus 


vert, or to her Husband and her, the Husband alone may: diſagree to it and avoid it for 


Uſe without Account, provided ſhe, keeps A. at School: This Term will go to the Husban 


r 
r > 


A. in Conſideration of the Marriage of his Son made a Feoffm N 
Eſtate to himſelf for Life, the Remainder to his Son and his Wife 1 N back a 
the Marriage took Effect, the Father levied a Fine, and bound him and hi ww 
Warranty, and died; the Son was attaint of Treaſon and executed; the Queen ein ty 
Land to a Stranger in Tail, and after ſhe reſtored the Wife: And it was A. * the 
Conveyance to the Son, and his Wife that ſhould be, was good to make her a 14. 
But after the Reſtitution of the Wife, it ſeems ſhe has Right but to à Moiett TI, 
Dyer 122. Co. Lit. 187. N Wy 327 ieee the Lang, 
A Fine is levied to the Uſe of a Man's ſelf, and ſuch Wife or Wives | 
and after he marries, it is good: And it was held, that ſhe ſhall take rk 
band, being upon a Uſe; contra upon an Eſtate executed; ſo that it ſeems it is * 
Name of Purchaſe. Dy. 274 „ 4 good 


A Gift by Deed of Land to a Man and Margaret his Wife, and the Heirs of their tyg 


Bodies, her Name being Margery; the Gitt is good, and the Heirs inheritable by it, 1H; 


8 H. 7. Haukford in Hawley's Cale. | 5 

If a Wife dies, the Term ſurvives to the Husband; and vice verſa, unleſs he has dif 
ſed 5 away. = 3 7 125 | 10 

usband and Wife Jointenants for Life; the Husband alone acc a i 

is a Surrender, but voidable by the Wife if ſhe ſurvives. ' Moor 96. _ Lk "= 

The Queen may purchaſe and buy Land, or Goods and Chattels, as any Man may e 
and her Contracts will bind her therein. But it is not ſo in the Caſe of other Women th 
have Husbands. Co. Lit. 3. a. | 12 

A Woman cannot take by the Gift or Grant of her Husband immediately and dire@ly ty 
her, but collaterally and by way of Uſe ſhe may; but ſhe may take by Purchaſe 4 
others without her Husband's Aſſent, and if he diſagrees, the Eſtate is deveſted; and if he 
agrees, ſhe may waive it after his Death till ſhe has agreed to it. Co. Lit. 3. Perk. . 194 

A Man may not covenant with his Wife to ſtand ſeiſed to her Uſe, but he may Covent 
with another ſo to do; or he may make a-Feoffment or other Conveyance to her Uſe; or be 
may ſurrender a Copyhold to her Uſe. Co. Lit. 112. 4 Co. 29. | 

A Feme Covert may be a Grantee in a Deed, and any Gift or Grant made to her vil 


be good, till the Husband diſagrees to it; ſo that if a Rent-Charge be granted to her, and 
the Deed delivered to her, her Husband not being privy to it, and he dies before any Dil 


agreement to it, it is good although this happens before any Day of Payment; but if the 
Husband makes a legal Diſagreement to it in his Life- time, this may avoid the Deed made 
to her. Perk, F. 43. And he that will avoid the Grant muſt ſhew that the Husband did 
diſagree to it. Co. Lit. 2. : 

It the Husband dies, the Term ſurvives to the Wife, unleſs he has diſpoſed it aw. 
Hob. 2. 1 i Ste boje Lovig het ates Let | | 

| An Eſtate made to a Feme Covert de novo ſhall veſt till the Husband diſſent, but a new 
Leaſe to her who was Leſſee before, will not veſt till the Husband aſſents to it. Heb. 204 

If an Annuity is granted to a Woman for Life, who after marries, Arrears incur, and 
ſhe dies, whereby it is determined, the Husband ſhall recover them. So if one grants a 
annual Rent out of Land wherein he has nothing, yet this is a good Annuity to charge the 


Perſon of the Grantor in a Writ of Annuity, Owen 3. 


If a Feoffment be made to a Feme Sole on Condition, and ſhe takes a Husband wi 
does not perform the Condition, and ſo forfeits the Eſtate, the Wife is barred and bound 
for ever. 8 Co. 48. | bg 

And if a Feoffment be made to her, ſhe takes nothing by it till he agrees. And if or: 
be bound to infeoff them, and he refuſes, it is a Refuſal of both. Finch 44. b 

And if a Leaſe be made of two Acres for Life, the Remainder of one of them (not naming 


band makes the Election; by this ſhe is barred and concluded for ever, and. ſhe ſhall nd 


chuſe again. Perk. §. 79. top He nanyy 
If an Eſtate in Fee - ſimple, Fee-tail, or for Life, be granted or conveyed to a Feme Co- 


both of them. Lit. $. 671. 1 H. 7.10, 8 Co. 72. Dyer 51. 6 H. 7. 32. 
If Land is deviſed to a Feme Executrix during the Minority of A. to hold to her off 


by the Marriage, and he may diſpoſe of it. Hob. 283. 1 te 
Leſſee for Years aſſigns a Term to the Wife of the Leſſor, and to a Stranger; the Le q 
bargains and ſells the Land, the Stranger dies, the Husband dies, the Wife ſhall have ! 


Term. Moor 171. TY i 
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A the Huſband diſcontinues his Wite's Land, and goes beyond Sea, and the Diſcontinuee 
lors it to the Wife for Life, and gives her Livery, hereby ſhe will be remitted, and the 
Huſband by his Diſagreement afterwards ſhall not LEAR . 8 

If a Leaſe be made for two Acres for Life, the Remainder of one of them (not naming 
which) to a Feme Sole, and ſhe takes a Huſband, the Tenant for Life dies, and the Hof- 
bund makes * . by this ſhe is barred and concluded ſor ever, and ſhe ſhall not 

ain. Perk. F. 79. | 
1 for Years to an Infant rendring Rent, is not void, but voidable at the Pleaſure To an Infant. 
of the Infant. Before the Rent-Day comes he may move ir, but if he pays the Rent, and 
then becomes of Age before another Rent-Day, it ſeems he ſhall be charged with that Rent. 
320. 1 ; 

1 1 and Chapter makes a Leaſe for ninety- nine Years, to begin after a Leaſe for fifty 
Years in Being, the Leaſe for ninety- nine Years is aſſigned to A. and B. Infants, who before 
the fifty Years ended take a new Leaſe from the Dean and Chapter for the ſame Term and 
Rent, and under the like Coyenants, the Leaſe for filty Years ends; in this Caſe it was 
zorced, that an Infant may not ſurrender by Deed; and that this Surrender by Acceptance 
of the ſecond Leaſe was void, Cro. Eliz. 360. 

Where one is an Infant or Feme Covert, not having Power to contract at the Time of 
the firſt Delivery of a Deed, and before the ſecond Delivery becomes of Age, or diſcovert z 
in theſe Caſes the Deed is not made good. Cro. Car. 35. | 

A Leaſe for Years made by an Infant to try a Title, is good; and he may make a Letter 
of Attorney to take a Livery upon a Feoffment for him. Lane 130. 

But a Deed made to an Infant, becauſe it is preſumed to be for his Advantage generally, 
is good, Perk. F. 47. ſo far that it is not void, but voidable only at his Pleaſure; and 
therefore an Infant may be a good Grantee, Feoffee, Leſſee, &c. by a Deed or Conveyance. 

And yet in this Caſe alſo he is at his full Age to agree to it, and fo to perſect it, or he 
may then diſagree to it, and avoid it. Co. Lit. 2. Perk. F. 4. 

Therefore if a Leaſe for Years be made by him, rendring Rent, it is but voidable; but if 
without Rent, it is at his Election to make it good or not, as he ſees it to be for his Ad- 
vantage or not. Brownl. 120. Co. Lit. 2. 2 Bulſt. 6g. Cre. Jac. 310. 

If a Feoffment be made to an Infant, and he makes a Letter of Attorney to take Livery 
this it ſeems is a good Warrant. Perk. F. 14. | | 

[ a Leaſe in Being be aſſigned to an Infant, and he takes a new Leaſe, this will not be a 
Surrender in Law of the firſt Leaſe. Cro. Eliz. 360. Cro. Fac. 310. 2 Bulſt. 69. 

An Office whereof he is capable may be granted to an Infant, as to one of full Age. 

Or if it be another Office, ſo it be granted to him, to be exerciſed by him, or by his ſuffi - 
cient Deputy, it may be good. Cro. Eliz. 203, 400. Marſh 41, 42, 43. | 

An Infant under one and twenty Years of Age may bind himſclf Apprentice, and make 
a Deed of Contract for it, and Covenant perhaps that it may bind him, if it be an incident 
Covenant to his Trade; but collateral Covenants will not bind him. Vide Winch 63, 64. 
Hutton 62. | | Th | 

Although a Baſtard can neither be Heir to another, nor have an Heir to himſelf, yet after To 2 Baftard, 
he has once gotten a Name by common Reputation, either from him that is ſuſpected to 
beget him, from his Mother, or otherwiſe, may by that Name give and take Lands or Goods 
0 ade, as any other Man whatſoever may do. Perk. §. 26, 48, 49. Co. Lit. 2. 3 Leon. 
9. Moy 35. | 

If a Limkaion be made (by way of Uſe) to a Man's ſelf for Life, and after to ſuch Iſſue 
and Iſſues Male of the Body of L. M. from Eldeſt to Eldeſt, who by common Suppoſition 
or Intendment ſhall be adjudged or reputed to be begotten by J. B. on the Body of L. M. 
whether the ſaid Iſſue and Iſſues Male 8 born of the fac L. M. and reputed to be begotten 
on her by the ſaid F. B. be Per legem bujus Regni Anglie adjudicati legitime & mulierly be- 
gotten, or unlawfully and immulierly begotten betwixt the ſaid L. M. and F. B. and to the 
Heirs of the Bodies of ſuch Iſſue or Iſſues Male, De ſeniori in ſeniorem exiſten. nat. de præ- 
1d. L. in forma prædict. and after they marry and have Iſſue, this is a good Limitation. 

a Limitation to a Baſtard is good, for it is Iſſue to its Mother. But not ſo to a reputed 
Son or Baſtard before he he is born. Cro. Car. 526, Perk. $. 26, 48. 

For a Son in Reputation is enough to make one a Purchaſer : And yet if A. have Iſſue 
* Sons, and the Eldeſt is a Baſtard, and a Remainder is limited to the eldeſt Iſſue of 4. 
this the Mulier, and not the Baſtard, ſhall take, But in the Caſe before, by the ſpecial 

ors, it is otherwiſe, for Modus & conventio vincunt legem. Noy's Rep. 35. 

And i! one by Deed give all his Goods to his Children, and one of them is a Baſtard, 
his he ſhall have no Share in the Gift. Duere, If it be by Will. Moor 39. 104 
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5 And a Baſtard may purchaſe by his reputed Name: And a Remain bauts 
by the Name of the Son of his reputed Father, is good. But a n _ 
mainder by the Name of Iſſue. Co. Lit. 3. take a Re 

To a Leſſee, A Leſſor cannot make a Feoffment to his Leſſee for Life, Years, or at Will; f 
not give a Poſſeſſion to one that has it before; and yet ſuch a Feoffment ma ES 
Confirmation. Fitz. Faits and Feeffments 26. Perk. F. 194, 197. n 
To Cerpora- But any civil Corporation, as Mayor and Commonalty, or the like, may be a good 
tions. tee by Deed: And one may (with the King's Leave) give or grant his Land : 1 
civil Corporation, as he may to any ſingle Perſon. ay fac 
Yea, if any Member of a Corporation be ſeiſed of Land in his own Right, and in 1: 
natural Capacity, he may make a Feoffment of his Land to the Head or Members f - 
ſame Corporation, and ſo they may give and take Lands or Goods in a diverſe Cap > 
oy 3 8 §. 31, 32, 33. e * 
To Jointe- ne Tenant in Common, or a Coparcener, by Feoffment may convey hi 
_ Eg Land to his Companion, but one Jointenant . not; e e Rasen Ld, * 
or Coparce. £0 another Jointenant, is not good; but by a Releaſe, or ſome other Wa I. 
parce | * 7 Ys the Thing 5 
ners. to be done. And Coparceners may both enfeoff and releaſe one to another. Co. LI. 
49. Perk. F. 197. | TIE 
And in ſome Caſes, a Feoffment between them may enure to ſom 7 
Faits and Feoffments 26. : ann 
One Jointenant may make a Leaſe for Years of his Moiety to his Companion, as wel 
as Tenants in Common and Coparceners may do. Owen 102, 103. F. N. B. 62. 
One Coparcener may make a Feoffment of his Part of the Land to his Companion, or 
he may make a Leaſe or Releaſe to him. Co. Lit. 194, 200, 318. Perk. F. 103. | 
Jointenants may give their Parts one to another by Releaſe, Attornment, Livery or C:- 
remony, and ſuch Releaſe may be without the Word Heirs in the Deed. Co. Lit. 194. 
A Leaſe for Life to A. the Remainder to A. for Years, is a good Remainder to 4. Jak, 
Cent. 6. Caſe 37. 
PHB. : A Limitation of Uſe on a Fine is to the Uſe of the Conuſor for Life, and after his Death 
Remainder, to the Uſe of his two Daughters, till A. his Son returns from beyond Sea, comes to his 
full Age, or dies, which of the ſaid Times ſhall come firſt, and then to remain to A. who 
comes from beyond Sea; in this Caſe the Remainder is good, and the Daughters have a 
good Eſtate conditionally for their Lives, and the Words in the disjunctive (or dies) being 
in the End of the Sentence, make the Copulatives before to be disjunctive. So if one makes 
a Leaſe to A. and B. his Wife for Years, if he and his Wife, or any Child of their Bodies, 
ſhall ſo long live; the Wife dieth, yet the Leaſe continueth, therefore it is a good Leaſe at 
firſt for all the three Lives. Cro. Car. 270. 
And if a Leaſe be made to one until he comes to his Age of twenty-one Years, and 
_ that it ſhall remain over to another; this it ſeems is a good Remainder. Cr, 
ar. 270. 
If A. ſeiſed in Fee of Lands leaſes them to B. for Years, the Remainder in Tail to C. the 
Remainder to the right Heirs of B. by this B. hath nothing in the Fee, but it is a Re. 
mainder contingent to the Heir of B. If C. die without Iſſue in the Life of B. the Re. 
mainder is void, for the Foundation and Support of it is gone; there muſt be a Freehold 
to ſupport a Remainder when it happens, and here is none ; for B. dying without Iſſue in 
the Life of B. and B. during his Life cannot have Heir. Fenk. Cent. 248. Caſe 38. 
And if in this Caſe B. ſhall make a Leaſe for Vears, this will be good for fo long 2 
his firſt Term laſteth, for he hath nothing in Remainder. And if A. makes a Leaſe lor 
Life, the Remainder to the right Heirs of J. S. the Leſſee for Life makes a Feoffment i 
255 in * Life-time of J. S. none may enter for this Forfeiture but 4. Jenk. Cent. b. 
ale 38. | 
A. makes a Feoffment in Fee to B. to the Uſe of C. for Years, the Remainder to the 
Uſe of B. in Tail, the Remainder to the Uſe of the right Heirs of A. this Remainder 13 
void as a Remainder, but it is a Reverſion in A. And if he had not ſpoken of the Ul 
in Remainder after the Tail, it had been a Reverſion in 4. And the Limitation of ſuch a 
Uſe by A. having the Fee of the Uſe cannot make his Heir Purchaſor. And a Leaſe fot 
1000 Years made by A. after the Death of the Tenant in Tail without Iſſue, is good; 1! 
this is extracted out of the Reverſion. Fenk. Cent. 6, Caſe 38. 22 p 
If A. leaſes Land for Life to B. the Remainder to the Heirs of the Body of J. D. ” 
in the Life of J. D. ſurrenders to A. the Leſſor; this Leaſe, notwithſtanding the Surrende" 
ſhall ſupport the contingent Remainders to the Heirs of the Body of J. D. ſo that i 
dies, having Iſſue in the Life of B. he ſhall have the Eſtate. enk. Cent. 6. Caſe 38. 1 
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g ir there be Leſſee for Life, the Remainder for Life, the Remainder to the riot; 

rage 7 g. and Leſſee for Life makes a Feoffment in Fee to J. S. and dies in the 1 

of him in W bs for Life, this Right of Remainder for Life ſhall ſupport the contin- 
tate. IG. 3 

0 - Tenant for Life, the Remainder to C. B. in Tail, the Remainder to the right 

Heirs of A. B. lets the Land to F. 6. for four Years afterwards grants the Reverſion to one 

R. Habendum from Midſummer next for the Life of A. B. after Midſummer the Leſſee J. S. did 

rrorn to R. and after granted all his. Term to him; this Grant of the Reverſion by A. B. 

0 R. of the Reverſion to begin at a Day to come, is void, and the Attornment does 

"ot make it good. C Car. 58g. - 

One gives Land by Deed to another for Life, Remainder rectis hæredibus maſculis of his To Heirs, 
Body, the Remainder to his right Heirs, and died, having Iſſue two Sons, Tenant for Life 
dies, the eldeſt Son enters and dies having Iſſue a Daughter; in this Caſe he ſhall have the 
Land as Heir, and not the youngeſt Son. 4 H. 6. Champernon's Caſe, Dyer 156: Co. Lit. 22. 

I S. makes a Leaſe of Land to . S. for eighty-nine Years, if V. S. ſhall ſo long live; To Executor 
he Remainder, after his Death, to the Executors or Aſſigns of the ſaid V. for forty Years; or Admini- 
after I“. dies inteſtate, and the Adminiſtration is committed to G. S. his Wife: In this Caſe rater. 
the Adminiſtrator ſhall hold it as a Thing veſted in the Inteſtate. Owen 12 53 126, 

If a Leaſe be made to one for forty Years, if the Leſſee lives ſo long, and after another 
Leaſe is made by Deed, by the Word Demiſe, to the ſame Leſſee, Habendum to his Execu- 
tors and Aſſigns for forty Years after the Expiration of the firſt Leaſe ; ere, if this Leaſe 
be good. And yet if a Leaſe be made for Life, with this Addition, And that the Executors 
ſhall bare it for certain Years after his Death; this may be good. 3 Leon. 32, 33. 

If 4 makes a Leaſe to B. for ten Years, if B. ſhall live ſo long, the Remainder after his To an Admi- 
Death to the Executor or Aſſigns of the ſaid B. for forty Years, B. dies inteſtate, and an niſtrator. 
Adminiſtration of his Goods is granted; in this Caſe the Adminiſtrator is not an Aſſignee 
to take, nor ſhall he take as a Purchaſor, but he ſhall take it as a Thing veſted in the In- 
teſtate. Owen 125. | 3 

7.8. ſeiſed in Fee of Land, enfeoffs A. and B. and their Heirs, until they make a Leaſe Ty perſons i, 
of the Lands for divers Years to certain Uſes, to begin at the Feaſt of Philip and Jacob Truſt. 
next coming; the Feoffees enter, and make a Leaſe for Years of the Land, to begin from 
the Feaſt of Philip and Jacob next: In this Caſe there is only Matter of Truſt in the Feoffees, 
and they are not to take Advantage by not Performance of it, but the Uſe ſhall be to the 
Feoffor. And this Leaſe, although it be for a Day longer than was agreed by the Deed, yet 
ſhall be good. Style 188, 205. | 

Any Gift or Grant of Land to an eccleſiaſtical Perſon in his natural Capacity is good, TyFccdetiatti- 
and ſhall be taken as a Gift or Grant to any other Man: cal Perſons, 

If any Leaſe be made to a ſpititual Perſon to Farm, againſt 21 H. 8. it is not void, for 
this Statute intend Leaſes made to ſuch Perſons before and not after the Feaſt of St. Michael 
mentioned in the Act. 3 Leon. 122. 8 

A Perſon attainted of Treaſon or Felony may before or after his Attainder have and take To Perſon: at- 
by Deed, as any other Man may do: But that they have and take will be liable to the ING of 
King and other Lord by Forfeiture. Co. Lit. 2, 42, 43. Perk. F. 26, 27, 28, 294 182. Fa wag 

A Clerk convict may, and a Villain might have had and taken by Grant or Gift as ano- to, 5 
tier Man; and yet they might not and may not retain what they take; for the King or convict, Vil- 
Lord, as the Caſe is or was, would have and will have it. Perk. F. 48. lain, 

Outlawed Perſons in any Civil Actions may have and take by Deed as any other Man may To an out- 
do; but what they have and take will be liable to Forfeiture to the King and his Patentee lawed Perſon. 
by Law given to them. Perk. §. 25, 48. Owen 116. 

A Perſon Non compos mentis, or dumb, blind and deaf, may have and take by the Gift To Perſons 
or Grant of Lands, as well as another Man may do; and a Deed of Gift or Grant made Nen compo; 


to them is as good and eſtectual as a Deed made to any other Perſon whatſoever. C. pA oaks 


Li. = Perk. §. 31. N ; deaf. 

f *xcommunicate Perſon may take Lands or Goods by the Gift or Grant of another Ty an ex- 

Man, tie fame as any other Perſon may do. Perk. F. 182, 18g. ER 

| eridn; 

1 | : | TIP | 
do May a drunken Man, the ſame as when he is ſober. Wing. Max. 570: 2 

A Giſt or Grant to a deformed Perſon having human Shape, ot to a Lepet, of ſuch like Peſormed 
Hon, is good. Co. Lit. 2. | Ee TR 8 
-0 da an Hermaphrodite, according to the moſt prevailing Sex. Co. Lit. 2. 1 | 


Th : AC | | | : : | * 5 

un and Grants to dead Perſons in Law, ſuch as Monks, Friars, and other reli- To Perſons 

ons formerly were, utterly void in Law. ; Bop 28 
| | 4 
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Deeds in general. Put 


To Perſons 
not in Being. 


Name of a 
Grantee, 


6. A ſufficient 


and Lands are given to me by the Name of Edward Williamſon, this is a good Name of 


And therefore if J. S. be ſeiſed of an Acre of Land in Fee, and he joins with 
ſon in the Grant of a Rent out of it; this will be void as to the Perſon diſable 
Perſon, and good againſt J. S. only, and it ſhall be ſaid to be his Grant. 
48. Co. Lit. 3. 

A Perſon not in Being at the Time of the Gift or Grant made, as Primogenit' 
born of F. S. and F. S. has no Child, or the like, can neither be a good Grant 
tee: And although ſuch a one be afterwards born, it will not mend the Caſe. 
mainder ſo limited may be good, if any ſuch Perſon ſhall happen to be when the 
falls. Owen 40. | 

The Grant of an Office for Life, the Remainder to a Succeſſor, is void as to the Sc of. 
ſor. Moor, Caſe 1094. ; 


— 
ſuch 2 Per. 


d, the dead 
' Perk. F. 4, 9 6 


» the fir, 
OT nor Gra. 
But a Re. 
Remaindy 


SEC; VI. 


What is a ſufficient Name for a Donee, Grantee, or other Perſon to whom a Contraf 
may be made. | 


Rantees, Se. muſt not only be Perſons in Being, and capable to take by Grant, G. 
the Name in the Deed mentioned, but they muſt alſo be ſufficiently named and * 
ſcribed one way or other; and he himſelf, and not a Stranger, muſt take by the Deed ; and 
all Bodies Natural or Politick, that are not diſabled by Law, may be Grantees, and take 
by Deed ; and all Perſons that may be Grantors may be Grantees. And ſome others thi 
cannot grant or give, yet may take or receive. And a Grant made to two, three or twenty 
ſuch Perſons, is good. Co. Lit. 2, 3. Perk. F. 43. 

If a Grant be never ſo well made in all the Parts of it, beſides the Omiſſion of the Name 
of the Grantee, if it does not expreſs who ſhall take by it, it is void. 

There are divers Soits of Names and Nominations of Perſons, or Bodies Politick or Co- 
porate, that may take, whereof there are divers Sorts; as firſt, the proper Names or Su- 
names, wherein notwithſtanding there may be Ambiguity of a Gift or Grant to my Sa 
Jobn, having two of that Name, perhaps may be made good by an Averment which Ju 
is meant. | 

There are alſo other Nominations or Deſcriptions, as by ſome Dignity, Office, or the 
like; as the Earl of Hertford, Lord Treaſurer, and the like: And this will admit of a De- 
ſcriprion made good by Reputation, though not by Truth ; as Land will paſs even by 
Conveyance to one by the Name of Son who is a Baſtard, by the Name of Wife who 
is not ſuch, if he or ſhe be ſo reputed or known by that Name. 27 E. 3.85. Bull. 3. 

But the ſafe Way in the Caſes of common Perſons is, to name the Parties Grantor or 
Grantee, Sc. by their Names of Baptiſm and Surname. Co. Lit. 3. 

For where the Grant intends to deſcribe the Perſon of the Grantee by his proper Name, 
and omits or miſtakes his Chriſtian Name or Surname z commonly the Deed is void, unleßb 
there be ſome ſpecial Matter to help it. | | 

And yet if the Grant does not intend to deſcribe the Grantee by his known Name, but 
by ſome other Matter, there it may be good, by a Deſcription of the Perſon without either 
Name of Baptiſm or Surname. Co. Lit. 3. 

A Biſhop by the Name of Biſhop of London, may take without any other Name. C. 
Lit. 3. Bulſt. 21. | 

A Grant to J. S. or J. N. is void for Incertainty ; and a Delivery of the Deed to one df 
them will not make it good. 11 H. 7. 13. 

If I be known by the Name of Edward Milliamſon, and my Name is Edward Audi o, 


Purchaſe, Godb. Caſe 47. 

By which I may take by a Deviſe, and ſo it ſeems alſo by Grant: And yet a Bond made 
by the Name of Edmund where his Name is Edward, is not good. Godb. Caſe 485. Ou" 
84. Dyer 279. 21 H. 7, 8. 33 H. 6. 19. Non facit errer nominis fi conſtet de perſot- 

If a Deed be made by or to Jobane B. by the Name of Jane B. or to Jane by the Name 
of Jobane; it is good, for they are one Name. Leon. Cale 204. 

If a Man marries and has Children called by his Name, and after he is divorced from 
his Wife, yet the Children by that Name may have or take. So one that has a Child be- 
fore Marriage uſually called by his Name. 6 Co. 63. : 

If one gives me a Houſe by Word, and makes a Writing of the Gift, either by a _ 
trary Name of but Baptiſm of him or me ; this Gift by Word is good, but by Deed is void. 


Perk, F. 42. * 
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Land was given to A Man and to Margaret his Wife, and to the Heirs of their two Bo- 


.s and her Name Was Margery, but Livery of Seiſin was well executed; this was held 
- x and that the Wife and her Heirs ſhould inherit accordingly. 2 Bull. 303. 

% if a Deed of Grant be to W. and Emme his Wife, and her Name is Emelin; or to 
Alred Filz- James, by the Name of Etheldred Filz-James. Bro. Neſme 9. Confirmation 30. | 

$ to Wat Style by the Name of Wat Down. 9g E. 4. 43. Q. vide ante 5. 5. 

If a Grant be to Ro. Earl of Pembroke, for Henry; or to Jo. for George Biſhop of Nor- 
wich; theſe are good Grants. Bro. Noſme 9. Confirmation 30. 6 Co. 65. 

A Grant Deo, to the Church, to the Poor, or to the Church-wardens, without more, 
or to three or four of a Pariſh, not naming whom, or to one of the Sons of . who has 
many Sons, is void for Incertainty. Perk. §. 39, 54, 55, 56. Plotod. 6. 8 Co. 155. 

I. 50. 
f oo to the Wife of J. S. or Primogenito filio, or to the ſecond Son, or to the youngeſt 
don, or ſeniors puero, Or omnibus lis, or filiabus F. S. or omnibus liberis J. S. or omnibus 
exitibus J. S. or to the right Heirs of J. S. or to the next of Blood of J. S. in theſe Caſes 
the Grants that are made to Perſons by theſe Words may be good, for the Perſon is well 
enough deſcribed, Bro. Donne 17, 31, 50. Fitz. Donne 1. Co. Lit. 3. Perk. F. 52, 33, 56. 

„I. 6. 30. 

4 iy Need or Grant to the Inhabitants or Pariſhioners of D. or to the Commoners of ſuch 
; Waſte, or to the Lord or Tenants of ſuch a Manor, is not good. Co. Lit. 3. 10. 
80 to the Lord and his Tenants bound and free. Perk. F. 52, 55, 12 H. 7. 28. 37 H. 
30. 
i Ya Church-wardens may take a Gift of Goods for Church or Poor, 

If a Deed or Grant be to one that is a Party to the Deed, and to another that is a Stranger 
to the Deed, it is good only as to the Party, and void as to the Stranger, but by way of 
Remainder it may be to a Stranger: And therefore if one grants a Leaſe for Life, and after 
grants to a Stranger, that the Tenant for Life ſhall have the Fee, it is void. 11 H. 7. 13. 
Co. Lit. 3. 10. & fic de fimilibus. 

And yet this Caſe was, R. gave the Reverſion of Lands which his Wife held for her 
Life to S. Habend. poſt mortem of his Wife, in liberum maritagium cum F. filia ejuſdem R. 
by this ſhe took in Tail with her Huſband. Co. Lit. 21. Co. 15, 


A Grant to the Father and his Son, without any other Deſcription of him, although he Father and 
has but one Son, yet it is good. Cro, El. 10. Son. 


It a Baſtard gets a Name by Reputation in the Place where he lives, he may grant by Baſtard. 


that Name, and it will be good. Co. Lit. 3. 6 Co. 36. So a Grant to him by that Name 
will be good. Hob. 32. 

A Grant to John Holt, who is a Baſtard, uſually called by that Name, is good, in Caſe of 
the King or Subject's Grant. 

So to J. H. Son of J. H. who is ſo in Reputation only, is a good Name of Purchaſe. 

But if any ſuch Grant of the King or Subject be to him by the Name of Joh the Son 
of Thomas, without a Surname, it is not good if he be a Baſtard. | 

One may not purchaſe by a Chriſtian Name only; if one therefore gives Lands to T. 
Gray his Son, by him begotten on the Body of F. O. and in Truth T. G. is a Baſtard, of 
the Donor's begetting, begotten upon F. O. whoſe Name was not Fane Onwell, but Jane Punt, 
but uſed to be called and known by that Name this is a good Gift or Grant by ſuch Name, 
or by her right Name. Leon. Caſe 69. 

Pier may be a good Name of Purchaſe for a Male or Female; and yet if it be no ways 
cleared to the contrary, it ſhall prima facie be taken for a Son. Hob, 32. 

A Grant to F. S. Wife of V. S. whereas ſhe is Sole, is good. 

A Grant to one of the Children of V. (who has but one Child) not naming nor de- 
ſcribing which Child, is void for Incertainty. Bro. Denne 31. 

Lut to the firſt Son of V. without more Addition, and V. has two Sons, this is certain 
enough, and a good Grant. Perk. F. 14. 

80 if a Grant be to him or her that ſhall be the firſt Child of J. S. and he has no Child at 
the Time of the Grant, it is void; - - - i” | 

So if a Grant be made to the Wife or Child of J. S. when there is no ſuch, it is void. 
As where a Grant is to J. S. and to his firſt-born Son; or to J. S. and her that ſhall be 
his Wife, and at the Time of the Grant he has neither Wife nor Son; in theſe Caſes 
ine Grant is void as to the Wife and Son, and J. S. ſhall have all by the Grant, Co. 101, 
05. 31. Perk. f. 52, 534. 1 a 3 

1 Grant to V. or B. is void for Incertainty, and the Delivery of the Deed to one of 
dem will not make it good, 11 H. 7.13. R Ting 55 3 1 
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Deeds in general. 


If a Leaſe be made for Life, the Remainder to the Mayor and Commonal 
there is no ſuch Corporation, this is not good. And although the King do aft 
a Corporation, yet this will not make it good. 

So a Remainder limited to John the Son of J. S. who has no ſuch Son at that Time 
afterwards has ſuch a Son; this is not good. but 
8 5 a ow w made to one of the Infants of W. a Grant thus penned is void for Incer: 

So if it be Seniori & digniſſimo flio. Dy. gr. 

A Bargain and Sale made to one by the Name of a Knight, who is not a Knight, is nod 
enough. Cro. Fac. 240. 5 

Where a Deed was to R. E. Knight, Lord Evers, and he was not a Knight, 
Lord Evers, it was held good. 1 Bulſt. 21. 2 Bulſt. 240. 

So Deeds of Grant made to ſuch Perſons by ſuch miſtaken Names, 
Utile per inutile non vitiatur. 6 Co. 64, 65. 

So if a Grant be made by or to Robert Biſhop of E. and his Name is Richard Biſhop of 
E. it is good. 1 Bulſt. 21. Perk. F. 36. | 

If a Grant be made to the right Heirs of J. V. being then living, it is void, for there 
can be no ſuch whilſt he lives. „ 

And ſo is a Grant to the firſt Child of V. or to the Wife or Child of V. no ſuch being 
at the Time of the Deed made. 

But if ſuch a Deed be to another, the Remainder to the Heirs of V. or as before; this 
may be good, if V. dies before the particular Eſtate ends: As if a Rent-charge be granted 
to J. S. tor Term of his Life, the Remainder in Fee to the right Heirs of J. X. and . l. 
is alive, and the Deed is delivered to F. S. in this Caſe it is good conditionally, (i. e.) if 
T. K. be dead, and has an Heir when the Remainder falls; but otherwiſe not. 

So if Land be leaſed for Life, the Remainder to the right Heirs of J. S. he being then 
alive at the Time of the Leaſe, &c. for here is one named that is capable at the Commence. 
ment of the Leaſe. Perk. F. 52. | 

But if a Rent be granted to the right Heirs of F. S. he being then alive, the Remainder 
to T. K. the Grant is void. 

And if a Man ſeiſed of a Rent-charge in Fee grants it to a Stranger for Life, and the 
Tenant of the Land attorns, Sc. and after by another Deed the Grantor grants the Rever- 
ſion of the ſame Rent to the right Heirs of J. S. he being then alive; this Grant is void. 
Perk. F. 53. 

* fo S. had been dead at the Time of the Grant of the Reverſion, it had been other- 
wiſe. Jdem. 9 a 

If J. S. has Iſſue two Sons, and a Rent is granted to the firſt Son of J. S. and by no other 
Name; this is a good Grant, if the Deed be delivered, Fc. But if F. S. has no Son, and 
a Grant be to him that ſhall be the firſt Iſſue of J. S. whether he be Son or Daughter; it i 
void. Perk. §. 54. ; 

A Grant to VV. for Life, the Remainder to the firſt, ſecond or third Son, or to all the 
Sons, or to all the Daughters, or all the Children of V. may be good; ſo with a Remain- 
der to him that ſhall firſt come to St. Pauls ſuch a Day, or to him that W. ſhall name in 
three Days, if any one comes, or any one be named by him in the Name, is good; 14 cer- 
tum eſt, quod certum reddi poteſt. 

But a Deed of Grant to four of the Pariſhioners of Dale, not naming them, is void. 
7 So a Deed of Grant to V. or V. S. in the disjunctive, with a Diſtinction, is void. 

erk. §. 56. | 

A Grant of Goods to the Church-wardens of D. is good, but not a Grant of Lands. 

A Leaſe for Years to ſuch a Perſon as W. ſhall name, is not good; though a Leaſe for 
ſo many Years as V. ſhall name is. Moor, Caſe 911. | 

A Woman Covert cannot take any Thing by the Gift of her Husband, but ſhe may 
purchaſe Lands of others without Aſſent of her Husband, and this by her own right Name. 
Co. Lit. 3. 3 

If a Corporation be made by the Name of Majoris & Burgenſium Burgi Domini Regis at 
Lym Regis, and a Deed is made to them by the Name of Majoris & Burgen/ium de [yn 
Regis, leaving out Burgi Regis, it is good enough. 10 Co. 122, 123. 

If one releaſes his Common by the Words Renunciavit Communiam, by this it may be fe- 
leaſed; but if he does not ſay to whom he renounces the Common, it is void. Plow. | 4 | 
lf a Leaſe be made to two, Habendum to one of them, and to a third Perſon not name 
in the Deed, it will be void as to the third Perſon, and the other two ſhall take by it. 
3 Leon. Cale 60, = * e | 
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variance between the Deed and the true Name of the Corporation be material oc 
An either by Omiſſion, Alteration or Addition, whether made bo or by a Corporation, 
he Deed may be avoided: But if the Variance be only literal or verbal, in /iteris 6 fſylla- 
" (S non re & ſenſu) ſo that the Senſe by the expreſs Words remains, or by neceſſaty 
[mplicatioN, and the Deſcription of it imports a ſufficient and certain Demonſtration of the 
rye Name of the Corporation, according to the Foundation, ſuch nice and curious Mil- 
omers ſhall not avoid a Deed. 11 Co. 20. 10 Co. 10g. 
and where a Corporation has divers Names, as ſome of the antient Corporations have, 
it may give or take by either of its Names. 10 Co. 103, 

f an Obligation be made to a Corporation named Abbas Monaſterii beate Marie, by the 
Name of Abbatt Monaſterii beate Marie extra muros Civitatis Ebor'; yet becauſe in Truth 
the Abbey Was within York, though it was Extra muros, it was held good; Et fic de ſimi- 
In. As in 2 Deed of Grant to Chrift-Church in Oxford, named Eccleſſæ Chriſti in Univer- 
ſitate Oxoniz. Co. Lit. 3. 

A Grant of Land or Rent in Poſſeſſion to the right Heirs of J. S. J. S. being then living, 
ö void; for there can be no ſuch Perſon in rerum natura, for no Man can be Heir to another 
that is living. But ſuch a Grant to one by way of Remainder is good, if ſo be that J. §. 
dies before the particular Eſtate ended, and before the Remainder happens. Co. Lit. 101. 
2 Co. 31. Perk, F. 52, 54+ 


SE CT, VIAL 
Of the Things to be contracted fer, granted er conveyed. 


HE ſeventh Thing incident to a good Deed is à Thing to be contracted for; therefore 5. A Thing 
T it may be neceſſary to make a regular Diviſion of Things, and then ſhew which of them to be con- 
may be conveyed or contracted for, and by what Means. wraQted for, 


(A) The Diviſion of Things, 


A? to the Diviſion of Things, they are (1) either Ecclefaſtical of Spiritual, or (2) Tem- Eecleſtaſtical 
poral or Lay. . or Temporal. 
Fit, Eccleſiaſtical 02 Spiritual Things, are ſuch as are ſo either, (1) in their oton Eccleſiaſtical 
Nature, or (2) in their Uſe. in their Na- 
. Ecclefraſtical Things in their own Nature, are either (1) Dignities, or (2) Benefices. ture. 
Ecclefiaſtical Dignities are of two Kinds; (1) Superior, as Archbiſhopricks, Biſbopricks; or 
(2) Iiferior, as Dignities in Cathedral Churches, viz. Dean, Chancellor, Præcentor, c. 
And Eccleſiaſtical Benefices are likewiſe of two Kinds; (1) With Cure, as Parſonages, Vi- 
gs Sc. Or (2) Without Cure, as Prebends, Eccleſiaſtical Hoſpitals, Sc. Hale's 
Anal. F. 2.5, | 
II. Eccleſiaſtical Things in their Uſe, are Churches, Chapels, Church- yards, Cc. which are In their Uſe. 
1) Parochial; or (2) Not Parochial, as Chapels of Eaſe. 

Ycondly, Temporal, or Lay Things, are of two Kinds; (1) Some are Juris Publici; Temporal. 
ad (2) Some are Juris Privati. | 
. Thoſe Things that are Juris Publici, are ſuch as, at leaſt in their own Uſe, are common Juri Publica, 
to all the King's Subjects; and are of theſe Kinds, viz. 1. Common Highways. 2. Common 
bridges. 3. Common Rivers. 4. Common Ports, or Places for the Arrival of Ships, 
II. Thoſe Things that are Juris Privati, are of two Kinds; (1) Things Real; and (2) JuriePrivati. 
Toings Perſonal. Hale's Anal. F. 23. 
Things Real are of two Kinds; (1) Carporeal; and (2) Incorporeal. | Things Real. 
Cirporeal Things Real, are ſuch as are manurable; and they again are of two Kinds; (1) 
Lage, and (2) Aggregate. | 

Things Corporeal which are Simple, are generally comprehended under the Name of Lands; Corporeal. 
wich are yet diſtributed into ſeveral Kinds, according to their ſeveral Qualifications, and 
Kcordingly are demandable in Writs; as, A Meſſuage, a Caftage, a Mill, a Toft, a Garden, 
n Urchard, Arable Land, Meadow, Paſture; Wood, Marſh, Meer, Furze and Heath, and 
chers other Appellations. 
Tings Corporeal which ate Aggregate, are ſuch as conſiſt of Things of ſeveral Natures, 
"ether they be all Corporeal, or the principal Part Corporeal, but the other Part Incorporeal; 
aue that Part which is Corporeal in them, gives it the Denomination, of Corporeal; and 


a without Deed, for the moſt part, as Things Corporeal do, and are of ſeveral 
Ae LI. | 


1. Honours, 
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Incorporeal, 


Things Per- 
ſonal. 


from one to another without Deed. Hale's Anal. F. 24. 


Things; and there are other Things that are not grantable, but with ſome other Thing q 
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1. Honours, conſiſting of many Manor,. 

2. Manors, conſiſting of, 1. Things Cerpcreal, as Demeſnes; and 2. Things Inco- 
as Reverſions and Services, Manors are of two Sorts; Manors in Right, and Many; 1 
putation. (1) Maners in Right, where there are Demeſnes and Freeholders, Ang * 
Manors in Reputation, as Conventionary or Cuſtomary Manors, conſiſting of ( (2 
holders only, 5 "Pe 

3. Reflories, conſiſting of Glebe and Tithes, which are not only Eccleſiaſtical, but 
often Temporal or Lay. "=" 

4. Vills, Hamlets, Granges, Farms, &c. are a Kind of Corporeal Things Aggregate, 
they conſiſt of Houſes, Lands, Meadows, Paſtures, Woods, Sc. Os 

Things Incozpozeal. are of a very large Extent, but may be reduced into two Kindz: 
(1) Things Incorporeal in their own Nature; or (2) Things Incerporeal not in their cron Natur 

Things Incorporeal in their own Nature, are of very great Variety, and hardly reducibl 
into general Diſtributions; but moſt of them follow, viz. 

1. Rents reſerved or granted; as Rent-ſervice, Rent-charge, Rent-ſeck. 

2. Services Perſonal incident to Tenures; as Homage, Fealty, and Knights-ſervice, 

3. Advowſons of all Sorts, Denative or Preſentative. 

4. Tithes of all Sorts, Per/onal, Prædial, and Mix'd. 

5. Commons of all Sorts, as Common of Eftevers, and of Paſture, Appendant and Appur- 
tenant; for Cattle certain, and for Cattle ſans Number, Separabilis Paſtura. 

6. All Kinds of Proficua capienda in alieno ſolo, as Herbage, Pawnage, Sc. 

7. All Kinds of Penſions, Proxies, (Procurations) Ec. 

8. Offices of all Sorts. 

9. Franchiſes and Liberties of all Sorts; (1) Such as are the Flowers of the Crown, and 
Part of the King's Royal Revenue; as Waifs, Strays, Felons Goods, Goods of Perſons 
outlawed, Priſage, Wreck, Trea ure-Trove, Royal Fiſh, Royal Forfeitures, Fines, Iſſues 
Amerciaments, Foreſts, Sc. (2) Such as are not Parcel of the King's Royal Revenue, but 
either lodged in him, or created by him; as Counties Palatine, Markets, Fairs, Toll, 
Courts-Leer, Hundred-Courts, Liberty to hold Pleas, Returns of Writs, Bailiwicks of Li. 
berties, Warrens, Ferries, and the like, 

10. Villeins. | 

11. Dignities, as Dukes, Marquiſſes, Earls, Viſcounts, Barons, Ec. 

Things Incorporeal not in their own Nature, are ſo called in Reſpect of the Degree or Ci. 
cumſtance wherein they ſtand, as Neverſions, Remainders, the Eſtate of Lands. 

The common Incident of theſe Incorporeal Real Things Temporal is, that they do not pak 


Things Perſonal, are of two Kinds; (1) Things in Poſſeſſion, or (2) Things in Aim. 

Things Perſonal in Peſſeſſion, are Money, Jewels, Plate, Houſhold-Stuff, Cattle of al 
Sorts, Emblements, Cc. FS 

Things Perſonal in Poſſeſſion, are (1) Debts, due either by Contract, or by Specialty, by 
Deed or Obligation, or by Recognizance. (2) Goods, whereof the Party is deveſted, or out} 
of Poſſeſſion. (3) Rights of Damages uncertain, as Covenants broken, c. (4) Legacres rot 
paid or delivered. (5) Perſonal Things in Contingency, as Accounts, and many more. Allo 
Annuities, which are partly in Poſſeſſion, for they are grantable over; and partly in Aion, 
becauſe not recoverable but by Action. Hele's Anal. F. 23. | 


(B) What Things may be contrafted for or conveyed; and by what Means 4 
Inſtrument. 


| As to what Things may be conveyed, I have before (in Chap. 1. F. 2.) given 4 et 
Sketch, but am now obliged to be more full and particular, as I have made a copics 
Diviſion of Things, and intend now to ſhew not only what may be conveyed, but where the 
Conveyance may be without Deed, or it muſt be by Deed; and if ſo, by what Deed, G. 
1. There are ſome Things that are grantable not only at firſt, and de novo, but afrerware 
in infinitum; and ſome Things are grantable at firſt, but are not afterwards grantable ove 
to another Man. | 
2. There are ſome Things that are grantable by any Man and to any Man whatloere 
and there are ſome Things that are grantable only by the King to a Subject, and not by 0 
Subject to another. | 8 cg 
3. There are ſome Things that are grantable alone, and by themſelves, or with © 


Which 


on 
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ich they belong and are appendant: As a Court- Baron to a Manor, Common appendant 
1 od, and Common of Eſtovers to a Houſe. 5 H. 5. 7. Perk. F. 104. 
here are ſome Things that are grantable by or without a Deed, by Word of Mouth 
only; and there are other Things that are not grantable otherwiſe than by Deed. Bro. 


w_ 7 1d there are ſome Things alſo in their own Nature that are grantable, yet in Reſpect 


* 


of the i:ſtate and Property that the Owner has in them are not grantable: As for Example: 

. all Corporeal and Immoveable Things, ſuch as are ſaid to lie in Livery, as Honours, Mer, Things that 
Hillares, Manors, Meſſuag es, Cottages, Lauds, Meadows, Paſtures, Woods, Advowſons, Moors, lie in Livery, 
Mares, Turzes, Heaths, Mines, Quarries, and the like; and ſome Incorporeal Things that 35 Honours, 
e incident and appendant to them, are grantable from any Man to another Man in Fee- O. 
ſimple, Fee-tail, for Life or Years at firſt, and tranſmiſſible and aſſignable afterwards by 
the Grantee thereof in infinitum at Pleaſure. Co. Lit. 20, 

All Perſons and Bodies, except Corporate Bodies, may give or grant any Thing that lies 
in Livery, as Manors, Sc. in Fee-fimple, Fee-tail, for Life orYears, to a Subject, as well 
without as by a Deed; but nothing may be given or granted to the King by a Subject by 
Word or Deed ; but it muſt be by ſome Matter of Record. Perk. F. 62, 64. 4 H. 7. 17. 
1611, 7. 3. Plow. 150. | 

It is a Rule, that all Manner of Eſtates in Fee-ſimple, Fee-tail, for Life or Years, and 
ir Years preſent and to come in Land, or the Profits thereof, are grantable by or without 
Ded. Bro. Done 19. 

n ſtate for Life or Years of Land may be made by Word of Mouth, without a Deed : 
But waere it is an Eſtate for Life, there it muſt be (if it be in Poſſeſſion) with Livery; if 
of a Reverſion, there muſt be an Attornment to perfect it. Cro. Car. 482. Moor, Cale 31. 

And yet if I leaſe Land for Life or Years to one, the Remainder in Fee to a Stranger 
without a Deed, this may be good for the Remainder alſo, if Livery be made to the Tenant 
for Life or Years. Perk. $. 61. Cro. Fac. 122. 

A Grant of Land, & unum Ovile, Anglice a Sheep-walk, cum pertinentiis in D. is good, 
without a Deed for the Sheep-walk. Cro. Jac. 419. | 

The Father Tenant for Life, the Remainder to his Son for Life, the Son purchaſes the Re- 
verſion in Fee, the Father cannot in this Caſe ſurrender to him without a Deed. Cro. Car. 269. 

4. deviſes, that his Executors ſhall ſell his Land; the Executors may fell without Deed, 
for the Vendee will be in by the Will. 1 Leon. Caſe 38. | 
Bodies Corporate or Politick may not give or grant any of the Lands, Goods or Chattels Corporations, 
belonging to their Corporations, otherwiſe than by Deed. Perk. F. 64. Lands, ec. 
And yet the Grantees of ſuch Lands, Goods and Chattels, after their Grant of them, may 
zrant them by Deed or without Deed, as other Men may do. id. | 
Tue Grant of a Monopoly is not good. 11 Co. 87. Monopoly. 
A Grant may be of a Moiety, third, fourth or fifth, or other certain Part of a Manor, Moiety, third 


or of Land, and by the Name of a third, fourth, fifth, or other certain Part, and good. or fourth Part 
C1. Lit. 190. of Land. 


So of a third or fourth Part of Tithes, and the like. Dyer 84. 
2. And all Incorporeal Things, ſuch as are ſaid to lie in Grant, as Rents and Services; and Things that 
of theſe not only ſuch as are reſerved upon any Eſtate made of Land, but ſuch as are granted lie in Grant, 
out of Land, Scigniories, Commons, Vicarages, Advowſons in Groſs, Eſtovers, Dignities, “ Rente, Ge. 
Ways, Waters, Eithiogs, Franchiſes, Ferries, Leets, Waifs, Eſtrays, and ſome Offices. 
All theſe and the like Things are grantable by one Man to another in Fee-ſimple, Fee-rail, 
for Life or for Years at firft, and de novo, but they are grantable and aſſignable over, in 
infnitum. But theſe Things may not be granted otherwiſe than by Deed. Co. Lit. 144. 
Fitz, Grant 145. Perk. $. 87, 91, 103. Bro. Grant 3. 3 H. 6. 20. 9 H. 6. 12. 

And if a Man has a Rent reſerved on a particular Eitate, he may grant over Parcel of it. 
__ of whatſoever a Fine may be levied, a Grant by Deed of the fame Thing may 
e made, | 
A Grant of an Acre of Land covered with Water, is good: Co. Lit. 4: 
Any Man that has any Eſtate in Fee-ſimple, Fee-tail, for Life or Years, in any Land, c. 
or Profit Apprender out of it, may grant it over from Man to Man in infinitum. Bro. 

e 9. ſed vide concerning Fines and Recoveries, poſt. | 
* he that has any ſuch Eſtate may charge it with Rent, or otherwiſe at his Pleaſure. 
0. Done 19. : | i | | 0 
Rents and Services reſerved upon any Eſtate, and Rents granted ove of Land (it is ſaid) 
de grantable over in infinitum; but one may not grant Rent out of a Rent, nor may one 
Fend GVET a Rent which he has till he has Seiſin of it. Perk. 5. 88, 89. Bro. Grant 171. 
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= Part ]. 
Any Man that has a Rent, Common, or other Profit out of another Man's Laid in io 
ſimple, Fee-tail, for Life or Years, may grant it over at his Pleaſure; and * 


from Man to Man in inſinitum. Bro. Done 9. * Santi 
But an Eſtate at Will is not grantable over. 
If an Eſtate be made to a Man and his Heirs without any Word Agnus, 
it at his Pleaſure, for Aſſigns is included in the Word Heirs. Bro. Done 1 
A Rent-charge of what Nature ſoever it be is grantable over. Cro. Fac. 282. And 
if it be pro concilio impendendo, it is not grantable over. 7 Co. 27. 70 

Some Things are ſo intire, that cannot be ſevered by Grant; as if one holds thr 
Lands of me by 12 d. Rent, and I grant the Services of the third Acre; this Gr 
for he muſt have all or none. | ; 

But if one holds Land of me by Homage, Fealty, and a certain Rent; 
Rent, and keep the Seigniory. Fitz. Grant 19, 79. | 
A Rent is grantable over before a Man has received it. Perk. F. 87. | 

Incidents, That which is inſeparably incident to another, as Fealty to ſome Eſtates, Common: 
pendant to Land, the Court of Piepowders to a Fair, are not grantable away from is 
Things to which they are annexed. Plow. 379. 11 Co. 77. 

Statute, A. was indebted to B. 2000 J. by a Statute, B. makes his Wife his Executrix, and dies 
ſhe marries with 7. S. who is indebted to the King by Bond in the Court of Wards; 7 8 
and his Wife by Deed inrolled aſſigned the Statute to the King for Payment of the Devr: 
and it was held good. Cro. Eliz. 324. | 

Such Things as lie in Grant and not in Livery generally may not in their firſt Creation 
nor afterwards by way of Grant or Aſſignment be given or gtanted by one Man to another 
in Fee-ſimple, Fee-tail, for Life or Years, otherwiſe than by Deed, except in ſome ſpecia 
Caſes. Co. Lit. 40. Dy. 139. Perk. F. 60. 1 Brownl. 40. 

So = if.a Rent be granted to me but for Years only, I may not grant it over without 
a Deed. | | 

But if a Rent or Service be Parcel of a Manor, or incident to it, or to any other Thing 
that is in its own Nature grantable without a Deed; there by the Grant of the Principal, 
the other as Acceſſary may paſs without Deed. Co. Lit. 49. Perk. F. 91. 

If the Lord will grant his Rent or Services of his Tenants to a Stranger, or releaſe them 
to the Tenants themſelves, it muſt be done by Deed. Co. Lit. 38, 39. Perk. F. 64. 

If there be Lord and Tenant by Fealty, and the Service of yielding the tenth Sheaf of 
Corn before it be ſowed; this Service may not be granted by the Lord for Years without 
Deed, unleſs it be in Caſe of Partition, Exchange, Dower, or the like. Bro. Grant 54. 

A Partition in ſome Caſes may be without Deed. Cro. Car. 95. 

A Reſervation of Rent to make an Equality in Caſe of Aſſignment of Dower, or of a 
Partition, may be without any Deed at all. Co. Lit. 169. Hob. 153. 

Rents or Services may be given or granted in Caſe of a Partition by one Coparcener to 
another to make an Equality of Partition without Deed ; but generally in other Caſes ſuch 
Things as lie in Grant may not be granted, nor may they be ſurrendred but by Deed. 
Co. Lit. 338. 

common of Common of Paſture, of Turbary, of Eſtovers, of Fiſhing, is grantable in Fee-ſimple, in 

Paſture, Tur- Tail, for Life or Years, from Man to Man in infinitum. 

22. Fiſhing, And yet it is ſaid, that if a Common in Groſs and without Number be granted to a Man 

vers, Sc. : . aa 
and his Heirs, that this is not grantable over. | 

But if it be a Common for a certain Number of Beaſts, it ſeems to be otherwiſe; and 
although the Grant be not to him and his Aſſigns, yet it is aſſignable. H. 16 Jac. B. R. 

But for Common appendant or appurtenant to Land for all his Beaſts Levant and Couchant 
upon the Land, and Common of Eſtovers to burn in a Houſe certain, theſe Things are ft 
grantable without the Land or Houſe itſelf to which they are appendant or appurtenam. 
Cro. Fac. 15. 1 Brownl. 32, 42. 2 Brownl. 226, 227. | 

But Common appurtenant for Beaſts certain may be granted over. Cro. Jac. 15: 

Grantee for Lite of a Common of Paſture ſans Number, or of a Corody non-certi, 
cannot grant it over, unleſs it be granted to him and his Aſſigns. 

But a Grantee of a Common for Beaſts certain, or of a Corody certain, or of any 
Manner of Common certain, or of an Advowſon, or of a Villain, or of a Rent, or the _ 

may grant it over although ir be not granted to him and his Aſſigns. Perk. $. 103. Brow 
32, 42. 2 Brownl. 226, 227. Cro. Jac. 15. 3 6 

But almoſt any Thing, Land, Money or Debts, is grantable to the King. Dy 2. 9 Co. 15 

A Grant of Common of Paſture, of Eſtovers, Turbary, Fiſhing, and the like, my . 
by Deed, and not without, unleſs it be in Caſe of Partition, or of Appendancy, 2s 106: = 
to lume Corporeal Thing. Therefor 


yet he may ald 


ee Acres of 
ant 18 void, 


I may grant the 
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"Therefore if a Grant be made to me by Word of Mouth of Common for twenty Beaſts 
„ his Manor, it is not good; nor may I grant this over to another, unleſs it be by Deed. 
in But if one has Common of Paſture appendant or appurtenant to his Land, he may grant 
Lis Land with the Common appendant or appurtenant thereto by Word of Mouth only, 
g without Deed. Perk. F. 61. Cro. Jac. 189. 15H.7.8. 
f Common appurtenant in Land may paſs by a Grant of the Land cum pertinentiis, with- 
out any Deed at all; as Land may with an Advowſon and a Rectory with Tithes. Cro, 
3 Gant of Common, or of a Sheep-walk in the Nature of Common, may not be de- 
fd without a Deed. 
Except in Norfolk, where a Sheep-walk is known by the Name of Land, there it may 
paſs without A Deed. Cro. Fac. 419, 519, 
viſe than by Deed. 2 Cro. 18g. 
And yet if the Ground to which the Way belongs be ſo granted as the ſame paſſes by a 
verbal Grant, the Way will alſo paſs, although it be not named, and perhaps without the 
Words cum pertinentiis. Cro. Jac, 189. | 


imple, Fee-tail, for Life or Years. 


hem. | 
| And if I have the Reverſion of three Houſes, and four Acres of Land, I may grant the 


Reverſion of two Houſes, and of two of the Acres of Land. Co. Lit. 338. Cro. &liz. 78. 

And a contingent Remainder, although it be barrable by Recovery, &c. yet it is not 
erantable. Hult. 118. | 

And if Tenant in Tail be of an Acre of Land, the Remainder to his right Heirs, he may 
not grant over this Remainder by itſelf, and yet the Tenant in Tail may bar it by a com- 
mon Recovery. 

And if a Grant be to F. S. of Land for Years, the Remainder to the right Heirs of J. D. 
this Remainder is not grantable ſo long as J. D. ſhall live. Perk. $. 73, 88. Sed Qu. 

The Reverſion of an Office regularly is not grantable by a Subject. By the Lord Chan- 
cellor and two Chief Juſtices in Cancellaria. M. 5 Car. ꝙ Co. 96. 5; E. 4. 3. 

If a Leaſe be made to one for Life, the Remainder to the right Heirs of J. S. (J. S. 
being then alive) this Remainder is not grantable by any Body, but it may be rcleaſed, or 
otherwiſe barred, for it is in Abeyance. Perk. F. 87. 

And yet it is ſaid, that if Tenant in Tail be of an Acre of Land, the Remainder to his 

night Heirs, that he may grant this Remainder over. But Quære, which way? Perk. §. 88. 
| Reverſions and Remainders are not grantable, nor can they be ſurrendred otherwiſe than 
oy Deed. Co. Lit. 338. 
Such Herediraments as are tranſitory, and ariſe by Grant, and not by Livery, as Rever- 
ons and Remainders expeCtant or dependant upon a particular Eſtate, may not be granted 
but by Deed ; for it is a Rule, that a Reverſion or Remainder may not be granted in Fee- 
imple, Fee-tail, for Life or Years, without a Deed, unleſs where it is Parcel of a Manor, 
vr upon a Partition by one Coparcener to another. Dyer 174. Perk. F. 161. 

lt a Leaſe be made of Land, or the like Thing, for Life or Years, with a Remainder 
ver in Fee-ſimple, Fee-tail, or for Life; this may be good without any Deed in Writing 
lor the Remainder, and yet this Remainder is not grantable over to another without a 
9 Perk. F. 61. 4 H. 7. 17. Plow. 150, 433. 16 H. 7, 3. Lit. $. 60. Bro. 

rau 104. . 

it a Leſſee for twenty Years makes a Leaſe for ten Years, he may grant the Reverſion 
about a Deed : But in this Caſe if there be a Rent reſerved, there muſt be a Deed and 
al an Attornment of the Tenant, or the Rent will not paſs. 3 Leon. Caſe 368. 
| Sin all Caſes where a Reverſion is granted, although it be by Deed, yet Attornment 
2ult be had to it. Cro. Fac. 122, 519. Plow. 433. Jerk. $. 62. 
| Remainder after an Eſtate for Life may be granted without Deed 3 but a Reverſion, 
unless it be for a Term of Years only, is not grantable without Deed. Perk. c. 1. 
ta Leaſe be made for Life to A. the Remainder to the right Heirs of F. 8. (then 
Wing) this Remainder is not grantable at all with or without a Deed. Perk. F. 87. 
| dn for Life, the Remainder for Life, the Remainder in Fee; in this Caſe he that is 
Kemainder for Life cannot (it ſeems) ſurrender to him in Remainder in Fee without a 

: » Tor that which cannot commence without a Deed, as a Rent, Reverſion, Common, 
: er in Groſs, Cc. cannot be granted without a Deed, Popb. 137. 19 H. 6. 23. 
+ 7.3. Sed vide Poph, 137. Where it is ſaid, That if there be Tenant ey ife, ” 

emaiader 


A Way over another's Ground, either de novo, or in Being, may not be granted other- A Way. 


Reverſions and Remainders of Land are grantable from Man to Man in infinitum in Fee- Reverſion« 
and Remain« 


And if I have a Tenant-for Life of three Houſes, I may grant the Reverſion of two of _ 


— 
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Interefſe Ter- 


Nini. 


Things an- 
ne xed to a 
Frechold, 
Trees or 


Wood, 


Timber of a 
Houle. 


VeTure or 


Herbage. 


Franchiſes, 


Advowſons. 


Deed ; but that he might not grant it over without Deed. Poph, 145, 19 . b. 
„ 6. 32 


their Lives, and B. purchaſes the Reverſion; the Father and A. his Son may not oy, for 


in Fee- ſimple, Fee-tail, or for Life, are only looked upon as a Chattel Perſonal ; and there: 


Remainder for Life, the Reverſion in Fee, and he in Remainder for Life ire ly 
Ne 


denture of Demiſe wich the Aſſent of the firſt Tenant for Life upon the L 

a Stranger in the Abſence of the Leſſor, and ſays, that he ſurrendted to him 1 „ 
verſion, and this was a good Surrender. And there it was held; That Tenant for Lif „ 
Remainder might ſurrender his Eſtate without Deed, where his Eſtate begins nk 


14 H. . 3. | 
"If hits be Tenant for Life, the Remainder to 4. and B. Sons of the Tenant for I ir, 
their Eſtates without Deed. Cro. Car. 269. det 
An Intereſſe Termini, which is a Leaſe for Years to commence in futurb, is grantable oy, 
to another before the Term begins, whether it be a Leaſe of the Land itſelf, or any Prov 
apprender out of it. Co. Lit. 46. Perk. §. 91. | 
A Man may grant Common or Rent, though a Stranger uſed to take it. Peri. 9. 09 
The Intereft and Eſtate that a Man has by Extent upon an Execution is grantable orer 
Trees are grantable from Man to Man in infinitum , and theſe Things the Grantee ma 
take after the Death of the Grantor ; as if a Grant be of ten Loads of Wood in a Wood 
or of three Acres of Wood towards the North Side thereof, it is good. 
And if one grants me certain Cords of Wood by the Aſſignment of the Grantor, the 
Grantee before the Aſſignment may grant this over: And therefore if the Grantor befors 
Aſſignment grants to another ſo much Wood in the ſame Place as to make 6000 Cords # 
the Election of the Grantee, and after the Grantor makes an Aſſignment according to the 
firſt Grant to the Aſſignee thereof, who cuts the Wood, and the ſecond Grantee takes if 
away, the firſt Grantee may have Treſpaſs againſt him for it. Moor, Caſe 955. 5 Cv, 24, 
Corn on the Ground, Trees on the Ground, and Fruit of the Trees ſtanding on an Eſtat 


fore I may grant them away without Deed, although not ſevered. Perk. $. 57, 59. 

If a Man gives me Trees growing upon his Land, the Gift is good without Deed, 
Perk. §. 57. 

But if Tenant in Tail gives me a Tree growing upon the Land, and dies before I hay 
cut it down, and the Iſſue enters into the Land where the Tree is growing; if I cut down 
the Tree, he may have an Action of Treſpaſs, becauſe the Tree is annexed to the Fre- 
hold, and by the Gift becomes of the Nature of the Land. Perk. 5. 58. 

But if the Donor of the Tree had been ſole Tenant of the Land in Fee-ſimple in his ont 
Right, it had been otherwiſe. 15:4. | 

But if Tenant in Tail gives me his Corn growing upon the Land, and dies before I have 
ſevered it from the Land; I may afterwards ſever the Corn and take it, becauſe the Execus 
tors of the Tenant in Tail would have been intitled to it. Perk. §. 59. 

If a Man be ſeiſed in Fee of a Houſe, he may give or ſell the Timber, Stone, or other 
Materials thereof, and the Donee or Grantee may take it after the Donor's or Grantor's 
Death. Co. Lit. 144. And this may be without Deed. Perk. F. 57. 

A Man may grant the Veſture or Herbage, that is, the Grafs on the Ground, and noi 
the Ground itſelf. Br. Donne 10. 

A Grant of the Veſture or Herbage muſt be by Deed. Ney 34. Lane 54. 17 E. 46 

Franchiſes, as Views of Frankpledge, Perquiſites of Courts-Leet, Conufance of Pleas 
Fairs; Markets, Felons Goods, Waifs, Eſtrays, Hundreds, Ferries or Paſſages, Wartens, 
and the like Things, are grantable in their firſt Creation, and 'afterwards grantable over from 
Man to Man ix infinitum. 16 H. 7. 4. Co. Lit. 314. 8 = 

The Profits of a Mill, Ferry, Corrody, County, and the like, are not orantable without 4 
Deed.- 15H 7: 8. 

Fairs, Markets, Warrens, and ſuch like Things, or the Profits thereof, are not grantabl 
otherwiſe than by Deed. 15, H. 7. 8. 

But a Hundred, ſome ſay, may be granted without Deed. 15 H. 7. 8. 

A Privilege to hold Land without Impeachment of Waſte, cannot be granted without 4 
Deed. 9 Co. g. Mn 

Advowſons (it is ſaid) are grantable in Fee- ſimple, for Life or Years, from Man to Ma 
in infinitum. Perk. $. 99. | 0 

Advowſons in Grols cannot be granted nor furrendred otherwife than by Deed, Us 
Lit. 338. TS 

1 the Grantee of the Grantee of an Advowſon is to have both Deeds in Courts *N 
in Caſe of a Partition between Parceners, this is grantable without Deed. So where * 
incident to a Manor or Parcel of Land, by the Name of the Manor or Land, it ma P 
without Deed. Co. 1. Dyer 29. 21 E. 3. 38: Plow, 150. 9 E. 4. 47. M incl 34 
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TDedor les, Tithes, and a Portion of Tithes, are grantable from Man to Man in infinitum. Par ſonage, 


perl. $. 90- Stat. 32 H. 8. 6. 7. Co. Lit. 338. But a Parſonage or Rectory, although it Rectories, 


* Tithes beſides the Church and Church-yard, and although it h. 1 
nals of nothing but Tithes ] | Churca-yard, and although it has no pot. 
* Glebe belonging to it, yet it may be granted without a Deed in Fee-ſimple, Fee- Tikes N 


ile or Years, and there the Tithes and Offerings may paſs as incident. 13 H. 7 8. 
1 5 oe 19 UI. 8.12. 21 H. 6. 43.4 All this is agreed. Brownl. 98. 2 Fu Fro? thay 
Ener Tibes alone, or a Portion of Tithes, Oblations, Mortuaries or Obventions, are not 
orantable by themſelves without a Deed ; and therefore a Leaſe Parol of Tithes, although 
be for Years, is not good. 15 H. 7. 8. 16 H. 7. 1. 19 I. 8. 12. 21 fl. 6. 43. 

Tithes may paſs for Years by way of Agreement without a Deed, but by way of I caſe 
r will not pals otherwiſe than by Deed. And yet a Leaſe for one Year may be of Tithes 
I Word of Mouth. Godb, Caſe 149. 

J Parſon of a Church may grant his Tithes from Year to Year, or for Years, to the Pa- 
-ſhioners themſelves, or to Strangers. 

He may grant all the Wool he ſhall have for Tithe the next Year, 

Or all his Tithe of Lambs or Sheep, or other Tithe, as one may grant his Deer or Co- 
"ies in his Soil. Vide 38 E. 3. 6. Ny 121. Filz. Grant 40. Owen's Rep. 103. Hetley's 
Rep. 107. Poph. 141. Hob. 195. Yelv. 94. 

A Compoſition may be made by a Parſon with one of his Pariſhioners for their Tithes 
rom Year to Year, or it may be made for Years by way of Retainer or Diſcharge, without 
1 D:ed, but not for the Life of the Parſon. And a Parſon may grant his Tithes from Year 
to Year without Deed. But this Agreement muſt be with the Party himſelf, and not with 
another for him. Neither may this Intereſt be aſſigned without a Deed. But Tithes alone, 
or 2 Portion of Tithes, Oblations, Mortuaries or Obventions, are not grantable by them- 
{Ives without a Deed. E. g. Fac. Hawk's Caſe. M. 8 Jac. Dr. Longworth's Caſe, Ney 121. 
15 H. 7. 8. 16 H. 7. 8. Cro. Car. 188, 249. Perk. F. 62. 

But ſome ſay it is not grantable by way of Leaſe for Years without Deed. And it is 
Cid, that if a Pariſhioner agrees with the Parſon, that he and his Aſſigns ſhall be diſcharged 
of Tithes for the Time that he ſhall be Parſon there, this is not good; or if it be, it is not 
aſlignable over. Noy 121. Godb. Cale 449. Owen 103. Hetley 31. 2 Leon. Caſe g8. 
Teh. 95. * 
ue a Avoidance of a Church, and the next Preſentation to a Church when it ſhall be Next Avoid- 
void, is grantable; and being granted, it is aſſignable from Man to Man. ance or Pre- 
But when a Church is. void, the preſent Preſentation, which is but a Thing in Action, is ſentation. 
not grantable over. Perk. S. go. Dyer 283. Anderſ. Caſe 32. | 
The next Preſentation upon an Avoidance to a Church may not be granted without a 
Deed. Plow. 150. Bro. Donne 410. 5 H. 7.35. 9 E. 4. 47. | | 

A Title of Lapſe to a Parſonage before it falls, is not grantable over; for it is but an Title of 
Office or Matter of Truſt. Hob. 184. 5431 | Lapfe. 
Penſions are grantable at firſt, and ſo afterwards. Perk, F. 90. | Penſions. 
Chattels Real, as Leaſes for Years, and the like, may be granted from Man to Man ad Chattels Real- 
"finitum, and Leaſes for Years (be they preſent or future) are ſo grantable. Perk. $. 91. 
A Leaſe for Years of Land may be granted abſolutely, or by way of Mortgage, and 
that by a verbal Agreement without any Deed. Leon. Caſe 22. | | | | 
Al Chattels Perſonal, as Oxen, Horſes, Sheep, Plate, Houſhold-Stuff, Apparel, Corn, Perſonal. 
Wood, Trees and Graſs cut; and alſo Corn, Graſs and Fruit of the Trees growing upon 
he Ground, and Wool on Sheeps Backs, are all regularly grantable from Man to Man in 
Haun. Dyer 58, 205. Plow. 142, 147. Perk, $ 88, 90. 456 
Man may grant for Years the Corn which he ſhall have upon his Ground, or the Wool 
v3 he ſhall have upon his Sheep's Back; but he may not grant the Wool of his Sheep 
Mich he ſhall afterwards buy. Hob. Caſe 171. Perk. &. go. ae 72 52 

And a Man may give or grant to another the Apparel on his Back. Perk. §. 90. 

It is a Rule, that all Chattels Real and Perſonal may be granted (if they be in Poſſeſſion) Real and Per- 
a '* Man to another in infinitum, without any Deed, except in ſome ſpecial Caſes, . 
„Auch therefore if I make Parol Gift or Grant of a Leaſe for Years, or grant or ſell my 
Sword, Spear, Plate, Wood, Ore, Horſe, Cow, Sheep, or Cheſt, the Gift or Grant is 
$091, Perk. F. 57, 60. Bro. Donne 9. Plow. 150. Dyer 970. 'Lane 36, 37. | 
And in theſe Caſes there needs no Ceremony of Livery and Seiſin, and the like; nor any 
Wiso Money in the Name of Seiſin. Cro. Fac. 122. ' Lane 36, 37. Plow. 150. 3 H. 7.35. 
& ublements are grantable from Man to Man 7s infinitum; and the Grantee may take them Emblemens, 
the Death of the Grantor. - 
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If one ſells or gives the Corn growing upon his Ground by Word of Mouth, the Gir. 
Sale is good. Perk. $. 57. cl | * 
But if Tenant in Tail gives me his Corn growing upon the Land, and dies before Ih 
ſevered the ſame from the Land, yet I may after ſever the Corn and take it, for the E be 
tors of the Tenant in Tail would have had it if no ſuch Gift had been made. Per- * 
Annuity, _ An Annuity granted pro Concilio, unleſs granted to him and his Aſſigns, is not gran 

over. Dyer 2. 
But if the Grant be to him and his Aſſigns, he may grant it over to another. 7 Co. 28 
Moor, Cale 18. 7", 
If an Annuity be granted to me pro Concilio in poſterum impendendo, I cannot grant it ore. 
if it be not granted to me and my Aſſigns. And Quære, whether I may then grant it! 


Perk. F. 101. | 
An Annuity is not grantable at firſt, nor grantable over afterwards but by Deed 
7 Co. 33. | 
Money. One may give Money; as where J give one Money on Condition, if he does ſuch a Thing 


to have it, otherwiſe to repay it again. Fitz. Grant 6. Done 12. 
Money may be given or granted with or without a Deed. Bid. 
Feræ Naturæ. Things that are Feræ Naturæ, as Conies, Hares, Deer, and the like, unleſs they become 
tame, are not grantable. 
But Dogs, and eſpecially Maſtiff Dogs, Hounds, Spaniels, and ſuch like, are grantable. 
And ſo are Hawks, Pheaſants and Partridges made tame. Bro. Done 34. 
A Licence, A Licence, Authority, Poſſibility or Thing ſuſpended, may in ſome ſpecial Caſes perhaps 
Authority, be granted over after they are given and made. 3 Co. 2. 
A 5 But generally Licences and Authorities, after they are granted for the Lives of the Par. 
fot s. ties, or for Years, are not aſſignable over by the Grantees of them, or any other; and there. 
1. Things in fore if a Man gives me Power by Letter of Attorney to make Livery of Seiſin, or a Licence 
Action. to walk over his Ground, or in his Garden, I may not grant this to another. 13 UH. 5. 11 f 
12 H. 7. 23. Co. Lit. 314. Perk. F. 88, 89. : | 
If A. ſells a Manor to B. in Fee, and B. in the Deed covenants that A. his Heirs and Af. 
ſigns, ſhall dig for Ore in ſuch a Place (a great Waſte) within the Manor, without Inter- 
ruption of A. his Heirs and Aſſigns ; this Power is grantable over. Gadb. 1), 18. 
Al. lets a Wine Tavern to B. for Years, and B. covenants with A. every Month for the 
Wine there ſpent, and to pay him ſo much a Ton: This was held not grantable nor affign- 
able over to another. Gadb. 120. | 
It is a Rule, that an Election, Covenant, Condition, Aſſent, Licence or Liberty, cannot 
be created and annexed to an Eſtate of Inheritance or Frechold without a Deed, Dyer 281. 
A Licence to take the Profit of another's Soil, is not grantable over without a Deed, 
Cro. Fac. 575. . 
But if the Licence amounts to a Leaſe, (as ſometimes it does) it is otherwiſe. Bid. 
So of a Licence for Common of Paſture, or Feeding of Cattle. Mid. 
So a Licence to hunt in another's Park for a certain Number of Beaſts, is not good with. 
out a Deed. Bid. | | 
But a Power to receive a Rent upon a Condition of Re-entry, may be without a Deed. 
Cro. Car. 22, 188. 
A Power of Revocation to be in Writing, may be by a Will as well as by a Deed, 
Hob. 311, 313. | | 6: 
2. Rents or A Rent or Service ſuſpended, whilſt it ſo continues, is not grantable over; and therefore 
Services ſuſ- if the Lord diſſeiſes the Tenant, or the Tenant enfeoffs the Lord upon Condition, the Lord 
pended. cannot grant over the Seigniory during this Suſpenſion. 
And yet if one has a Rent in Fee out of my Land, and he purchaſes the Land for Li: 
or Years ; the Rent is grantable even whilſt the Eſtate of the Land continues. 
So if a Tenant makes a Leaſe for Life or Years of the Tenancy of the Land, the Lorc 
notwithſtanding that may grant the Seigniory. | 
And yet if the Tenant makes a Leaſe to another Man for Life, and the Lord grants the 
Seigniory to this Tenant for Life in Fee; in this Cafe the Grantee of the Seigniory ma) 
not grant it over, becauſe it was never in eſe. Co. Lit. 314. 16 H. 7.4 Þ erk 
F. 88, 89. 
So * Thing wholly in ſuſpenſe, whilſt it is ſo, is not grantable. Co. Lit. 314. | 
3. Things in- If Land be granted to two Men and the Heirs of their two. Bodies; in that Caſe, al- 
dare, though they have ſeveral Inheritances after their Death, yet neither of them may grant à 
his Eſtate after his Life. Co. Lit. 282 2 
A bare Poſlibility of an Intereſt which is incertain, is not grantable. But 
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But if it be ſuch a Poſſibility as is coupled with ſome preſent Intereſt, it is grantable Poſlibility. 
over, C0. Chedington's Caſe: 4 Co. 66. 5 Co. 24. 10 Co. 51. As if a Leaſe be made to 
me and my Wife, the Remainder to the Survivor of us; or a Term of Years is granted 
tor Life, with 4 Remainder over. 4 Co. 66. 5 Go. 24. 10 Co. 51. Dyer 244. 3 Leon. 

Bulſt. 191. | | | 
" is a 3 that no Poſſibility, Right or Title to Land, or Thing in Action, may be 
given or 1 285 io a Stranger, by Act of the Party; but theſe may be releaſed to the Ter- 
nt, 10 Co. 40 51. | 
WT have four Houſes in Execution upon a Statute, and by Courſe of Time it will en- 
gute thirteen Years, and afterwards two of the Houſes are taken from me by Elegit for fif- 
teen Years z yet I have ſuch an Eſtate remaining in me as I may grant away. 4 Co. 66. 

Co. 24. 10 Co. 51. Dyer 244. | 

Things in Action, and whatſoever is of that Nature, as Cauſes of Suit, Rights and Titles Things in 
of Entry or Action concerning Inheritances, or a Perſonal Thing, are not grantable over but Action, and 
in ſpecial Caſes; as if one diſſeiſes me of Land, or takes away my Goods, I may not grant Right and 
over this Land, or theſe Goods, till I have got the Seiſin and Poſſeſſion of them: Nor - * 
may I grant the Suit which the Law gives me for my Relief in theſe Caſes to another Man. 12 
50. 24. 10 Co. 48. Co. Lit. 214. Hob. 241. Dyer 244. Perk. F. 8 ;, 86. 

1 may not grant over a Rent which I am diſſeiſed of. 10 H. 7. 22. | : 

And if I make a Feoffment to another Man on Condition, that if 1 do ſuch a Thing I Condition; 
ſhall have the Land again; in this Caſe I may not before nor after the Time of the Per- 
formance of the Condition grant over the Condition to another, | | 

But the Condition may go with the Reverſion of Land in many Caſes. | 

And yet all theſe Things may be releaſed to the Parties; for it is a Rule, that eve 
Right, Title or Intereſt in præſenti or futuro, by the joint Act of all, that it may be band 
or extinguiſhed. Co. Lit. 214. 

Things in Action, as a Right or Title of Action, that depend only in Action, and 
Things of that Nature, as Rights and Titles of Entry, to any Real or Perſonal Thing, 
are not (as before is mentioned) grantable at all, but by way of Releaſe to the Tenant of 
the Land, &c. whereby it may be extinguiſhed ; but this cannot be done without Deed. 
And therefore if a Man takes my Goods as a Treſpaſſer, or I deliver him my Goods to 
keep, and afterwards I am willing to give him theſe Goods, it muſt be by Deed. 6 A. 5. g. 
Dyer 91, 126. Do#. & Stud. 16. 6 Co. 50. 5 Co. 24. 10 Co. 48. Co. Lit. 214. Perk. 

. 85, 86, 87. | | | 

Bonds, Obligations, Eſpecialties, may be aſſigned over; as if J. S. be indebted to me, 
and I indebted to F. B. I may aſſign that Debt to J. B. with the Aſſent of J. S. other- 
wile not. 

And if a Bond be to perform the Covenants of a Leaſe, and he aſſigns the Leaſe, he 
may then aſſign the Bond alſo. | 

But if the Covenant be firſt broken, and then he aſſigns it over, this will be Maintenance 
it the Aſſignee ſue on the Bond. 

But if he aſſigns over the Leaſe, and after the Covenant is broken, contra. 

But if he aſſign over the Bond, and reſerve the Leaſe in his own Hand, and then the 
Covenants are broken, and the other ſues on Bond, this is Maintenance. Godb. 81. 

And if one owes me a Debt by Bond, Bill or otherwiſe, I may not grant over this Debt 
to another; but I may make a Letter of Attorney to any one to ſue for it, and receive it 
tor me, or for himſelf, or I may give the Writing to another, and he may cancel it, or 
give it to the Obligor himſelf. _ Co. Lit. 232. 3 Co. 32. Perk. F. 86. 

But Debts in ſome Caſes are aſſignable to the King. Cro. Car. 145, 150. | 

And yet Bills of Exchange, by Cuſtom z and Promiſſory Notes, by Statute ; ate aſſignable 
over, and the Aſſignee may ſue in his own Name. | 

It J have a Judgment againſt another for Debt and Damages, I cannot grant or aſſign it 
away, 5 a common Perſon cannot aſſign over a Debt as the King may do. Co. Jac. 
179, 190, 

: But a Bankrupt's Debt may be aſſigned by the Commiſſioners of Bankrupts. Style 62, 
3⁵ 348. 8 | 

It one takes my Goods from me, or another that has them, or I buy Goods of another 
Man, and ſuffer them in his Poſſeſſion, and a Stranger takes them away, I may not give 
them to any other but the Treſpaſſer himſelf. Perk. F. 92. Fitz. Done 3, 7. 

But all theſe may be releaſed to the Parties themſelves. 5 Co. 24, 97: 6 Ce. 30. Perk. 

) 35. Co, Lit. 330. 2 Brownl. 224. 6 H. 7.9. 10 H. J. 24. 
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Damages. 


Offices, 


Truſts or 
Confidence. 


r 


An Annuity is grantable at firſt; and (as it ſeems) an Annuity ſo granted in Fee gr c 
Life is grantable over, and yet it 1s but a kind of Choſe in Action. Moor, Caſe 18. © Ir 
For it an Annuity be granted by the Grantor and his Heirs to a Stranger and his He: 
it ſeems to ſome, that the Grantee may grant it over, becaũſe it is an Inheritance in Vs 
Tamen Quære. For the Grantee has not any Remedy for it but by Action. Pep; Th | 
who there likewiſe makes another Quære, if the Annuity had been for Life, Se. J 

Damages to be recovered in a Suit for Treſpaſs or Battery, Sc. is not aſſignable over 
Gedb. 8 1. : 
Offices are grantable at firſt. 
But the great judicial Offices of the Kingdom, as the Office of the Lord Chancel1,, 
Chief Juſtices, or Chief Baron, or of other of the Juſtices or Barons, and ſuch like Og«.. 
are not grantable over; nor are they to be executed by a Deputy, except in Caſe of th. 
Juſtices of the Great Seſſions of Males, who have Power to depute by Statutes. Per, Ii 
Grants. Co. Lit. 233. Cro. Eliz. 263. 3 Leon. Caſe 58. Plow. 379. | 
Judicial Offices are not grantable in Reverſion, nor to Perſons unſkilful or uncapable; 
nor may they be granted for Years. 1 Co. 3. 41. Plow. 379. ; 
Although the Sheriff's Office is not grantable over, yet it may be executed by Deputy 
if the Sheriff pleaſes, or he may execute it himſelf. : 
But inferior Offices that are Offices of Truſt and Confidence, eſpecially if they concern 
the Grantor, as the Office of a Steward of Courts, Bailiff, Receiver, Chamberlain, Carver 
and the like, although they are grantable at firſt, yet they are not grantable over by the 
Officer to any other Perſon, except in the Caſe of a Peer, unleſs they are granted to them 
or their Aſſigns; nor are they to be executed by Deputy, unleſs the Grant gives him Power 
to make a Deputy. Perk. F. 101, 111. Co. Lit. 144, 232. Godb. Caſe 200. 9 Cv, 49, 
er 2. | . 
Offices of Truſt generally are not grantable or aſſignable over, as the Office of a Philazer 
is not grantable over, Dyer 7. Plow. 379. 
So neither of the Marſbalſea. 
Nor is the Reverſion of ſuch an Office after a Grant of it for Life grantable to atiother. 
Nor is ſuch an Office grantable for Years, but for Life, or at Will. 9 Co. 96. 29H, 


6. 24. 
Nor is the Office of the Clerk of the County belonging to the Sheriff's Office grantable 
away by the King himſelf, but it muſt go with the Sherift's Office. 4 Co. Mitton's Caſe. 

Offices (for the moſt Part of them) are not grantable at firſt, nor grantable over without 
a Deed. 9 Co. 9. | 

And yet ſome inferior Offices, as Stewardſhips of Courts, Bailiwicks, and the like, are 
grantable without Deed ; and the Lord may retain ſuch Officers into his Service by Word of 
Mouth, without any Deed. Did. | 

A Lord may retain a Steward of a Court for a Time, as for a Year or more, and that 
he ſhall have ſo much for his Pains, without Deed; and if he keeps the Court, he may 
have Debt againſt the Lord for his Wages; but he may not have a Writ of Annuity with- 
out a Deed for it. Dyer 270. | . 

A Dignity, as of an Earl, or Viſcount, if it be granted, it muſt be by Deed. 7 Co. 33. 

Truſts and Confidences being Perſonal Things, are not grantable over, but where they 
are granted to a Man and his Heirs, or to him and his Aſſigns, and in ſome ſpecial Caſes 
there alſo. Perk. §. 98. 

An Act or Office of Truſt is not grantable over, Zeb. 154. but where it is granted to one 
and his Aſſigns. Perz. §. 100. 

Matters of Truſt generally are not grantable over. Perk. $. 99, 111. Plow. 359. 

One may not make a Deputy to execute an Office of Truſt, unleſs his Grant do by ex- 
preſs Words enable him to do it. Perk. S. 100. 

An Uſe in ſome Caſes is grantable over. Plow. in Manxell's Caſe. 

Uſes before the Statute of Uſes, were but in Nature of a Truſt and Confidence; and ſo 
are ſuch Uſes ſtill as are out of the Statute; as Uſes of Leaſes for Years, and of Goods and 
Chattels; and as they might have been granted by Word, ſo perhaps the Uſes of Goods and 
Chattels may be ſo granted ſtill; but an Uſe that is within the Statute is always to be raiſc 
by Deed or Matter of Record, and will not ariſe; nor can it be charged or transferred with- 
out a Deed. Dyer 229. Jenk. Cent. 5. Caſe gg. 2 

And it is a Rule, that no Uſe of Land will paſs at this Day, eſpecially of a Reverſion or 
Remainder Eſtate, but by Deed in Writing, or by way of Livery, ſave only in ſome Cities, 
Villages and Boroughs, where by a ſpecial Cuſtom of the Place, a Freehold may pals by 3 
Bargain and Sale by Word only, without any Writing, Livery or Inrolment. TJenk, Cent. 6. 
Caſe 32. Stat. 27 H. 8. c. 10. | 5 
| e 
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"The Uſes of a Fine may be declared without a Deed. Poph. 105, 
A Diſtreſs taken for Rent, it ſeems was not by the Common Law grantable, no not Dinreſs. 
eyen to the King himſelf, Vide 37 H. 6. 10. Bro. Done 16. 
But now ſince the Statute of the 2d of Villiam and Mary, Seſſe I. (Chap. 5) if the Tenant 
goes not pay the Lord his Rent, or replevy the Things diſtrained fot it within five Days 
'frer Notice given of the Diſtreſs made, they may be appraiſed and ſold. 
A Man may give or grant away his Deeds at his Pleaſure, and he that has the Giſt or Deeds. 
Grant of them may cancel or diſpoſe of them as he pleaſes; and the Heir and Executor 
concerned herein 18 remedileſs. 25 H.8. 5. Co. Lit. 322. 
That which cannot commence without a Deed, as a Rent, Reverſion, Common, Gc. Rules as to 


the ſame cannot be granted over or conveyed without a Deed. Poph. 137. | Grants, Sc. 
But that which takes Effect by Livery without a Deed may be granted without a Deed, Po without 
Did. 


That which is grantable only by Deed, may be granted by a Deed Poll as well as by 
ndenture. | | 
| And that which may not be granted without Deed, may not be ſurrendered without Deed. 
's Compl. Lawyer 102. 
A Surrender, Releaſe and Confirmation, in ſome Caſes may, and in ſome Caſes may not 
be without a Deed. 3 | 
That which may- be granted by Word without any Deed, may be ſurrendred without 
any Deed. Noy's Compl. Lawyer 102. 
Whatſoever may be granted, the ſame may be revoked eodem modo as it is granted, and Rules as to 
Things are diſſolved as they are contracted. _ Rerxocatione. 
And whatſoever executory Thing is created by Deed, the ſame by Conſent of all Parties Nine, De. 
may be revoked by Deed. ER 
And ſo Warranties, Obligations, Rents, Charges, Annuities, Covenants, Leaſes for Years, 
Uſes, and the like, may by Defeaſance, Revocation, Releaſe, or ſuch like, by the Conſent. 
of all Parties to the Creation of it, or concerned in it, be defeated and avoided. And ſo a 
Right or Title to Land may be diſcharged. 1 Co. 113. 4 Co. 1. 5 Co. 26. 


8 E 2 IX. 8. Apt Words 
| | | required by 
I! lat Words the Law requires in a Deed or Inſtrument of Conveyance, Law. 


1 HE eighth Thing Lord Coke obſerves to be neceſſarily incident to a Deed is, apt Words 
required by La. | J l n e 3:2 

Apt Words are requiſite in a Deed made either to paſs or to create an Eſtate. 

Littleton (Tenures, F. 1.) ſays, If a Man would purchaſe Lands or Tenements in Fee- Fee. ſimple. 
ſimple, it behoves him to have theſe Words in his Purchaſe, to have and to hold to bim 
and to bis Heirs ; for theſe Words, his Heirs (only) make the Eſtate of Inheritance in all 
Feoffments and Grants, : | 15 | 1 10 | 
Upon which Lord Coke (Co. Lit. 4. a.) obſerves, that Littleton puts Lands only for an 
Example; for his Rule extends to Seigniories, Rents, Advowlons, Commons, Eſtovers, 
and other Hereditaments of what Kind or Nature ſoever. | 
And that (Co. Lit. 8. 5.) here Littleton treats of Purchaſes by natural Perſons, and not of 
Bodies Politick or Corporate; for if Lands be given to a ſole Body Politick or Corporate, 
(as to a Biſhop, Parſon, Vicar, Maſter of an Hoſpital, Fc.) there to give him an Eſtate of 
Inheritance in his Politick or Corporate Capacity, he muſt, uſe theſe Words, 10 have and to 
bold to him and his Succeſſors; for in theſe Caſes without the Word Succeſſors no Inheritance 
paſſes; for as the Heir. inherits to the Anceſtor, ſo the Succeſſor ſucceeds to the Predeceſſor, 
and the Executor to the Teſtator. But it appears here by Littleton, that if a Man at this 

y gives Lands to J. S. and his Succeſſors, this creates no Fee - ſimple in him; for Litileton, 
ſpeaking of natural Perſons, ſays, that theſe Words, his Heirs, make an Eſtate of Inhe- 
"ance in all Feoffments and Grants, whereby he excludes theſe Words, bis Succeſſors. 
And yet an antient Grant muſt: be expounded as the Law was taken at the Time ot the 
Grant: A Chantry Prieſt incorporate' took a Leaſe to him and his Succeſſors for a hundred. 

cars, and afterwards took a Releaſe from the Leſſor to him and his Succeſſors; and it was 
aqjudged, that by the Releaſe he had but an Eftate for Life, for he had the Leaſe in his 
N. Capacity, for it could not go in Succeſſion, and his Succeſſors gave him no Eſtate of 
erltance for Want of, theſe Words, bis Heirs. er D bag: N ee 
And that (Co. Lit. g. 4.) if the King by his Letters Patent gives Lands Decano & Capitulo, 
20endum fibi & beredibus & ſucceſſoribus ſuis; in this Caſe although they are Per ions: 1 
M mm | N their 


feaſances, & c, 
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Tee- ſimple. 


In Tail. 


their natural Capacity to them and their Heirs, yet becauſe the Grant is made to them 1. 
their 1 Capacity, it N or —_ 2 e e - * 

And ſo if the King grants Lands to J. S. habendum ſibi & ſucceſſoribus ſive 4 
this Grant ſhall — gk.. him and his Heirs, Py e ſuis 

B. having divers Sons and Daughters, A. gives Lands to B. & kberis fuis, & a lour HH 
the Father and all his Children take a Fee-ſimple jointly by Force of theſe Words the 
Heirs; but if he had no Child at the Time of the Feoffment, the Child born afterwan, 
ſhall not take. : 

Theſe Words, his Heirs, do not only extend to immediate Heirs, but to his Heirs yen; 
and moſt remote, born and to be born, Sub quibus vocabulis heredibus ſuis, omnes In 
propinqui comprehenduntur, & remoti, nati, & naſcituri. And bæredum appellatione Fa 
heredes heredum in infinitum. And the Reaſon wherefore the Law is ſo preciſe to preſcribe 
certain Words to create an Eſtate of Inheritance, is for avoiding of Uncertainty, the Mother 
of Contention and Confuſion. 

The Neceſſity of the Word Heirs or Succeſſors, as the Caſe requires, is therefore abſolute! 
neceſſary in Conveyances of Eſtates of Inheritance; for as Littleton (in the ſame Section) ob. 
ſerves, That if a Man purchaſes Lands by theſe Words, To have and to hold to him for ever; 
or by theſe Words, To have and to hold to him and his Aſſigns for ever: In theſe two Caſes 
he has but an Eſtate for Term of Life. 

One ſeiſed of Land in Fee-ſimple, and having a Son going to be married, he being upon 
the Land, uſed theſe Words: In Conſideration of this Marriage I do here, reſerving an Eſtate 
for my own and my Wife's Life, give unto thee and thy Heirs for ever, theſe Lands, &c. This 
ſeems to be a good Conveyance of the Land, Poph. 47. A fortiori therefore if it be by 
Deed. But there muſt be Livery or Attornment upon it in both Caſes. | 

Where Tenements are given by one Man to another, with a Wife, (who is the Davghter 
or Couſin to the Giver) in Frank-marriage ; which ſaid Gift has an Eſtate of Inheritance by 
theſe Words, Frank-marriage annexed to it, although it be not expreſly ſaid or rehearſed in 
the Gift (that is to ſay) that the Donees ſhall have the Tenements to them and to their Heirs be- 
tween them two begotten. And this is ſpecial Tail. Lit. §. 17. 

Theſe Words in liberum maritagium, create an Eſtate of Inheritance in ſpecial Tail, as Lit. 
tleton ſays; but this had need of ſome Interpretation; for if Lands be given by theſe Words 
in Frank-marriage, 5 to the Rules of Law, then do theſe Words create an Eſtate ef 
Inheritance in ſpecial Tail; for the Conſideration of Marriage is in that Caſe more favoured 
in Law than any other Conſideration: But though the Gift be in theſe Words, yet if it be 
not conſonant to the Rules of Law in other Things requiſite thereto, there they create but 
an Eſtate for Life. Co. Lit. 21. a. 5. 

And therefore obſerve, that there are four Things incident to Frank- marriage. 

Firſt, That it be given for Conſideration of Marriage either to a Man with a Woman, or, 
as ſome have held, to a Woman with a Man; for in 6 E. 3. 33. in Peirs de Saltmarſb's 
Caſe, a Man gave Land to his Son in Frank-marriagez and F. N. B. 172. takes the Law 
alſo to be ſo; and 7 E. 4. 12. per Meyle againſt a new Opinion in Temp. H. 8. Br. Tit. 
Frank-marriage, the former Books being not remembered. 

Secondly, That the Woman or Man that is the Cauſe of the Gift be of the Blood of 
the Donor; but it may be made as well after Marriage as before, and it may be with a 
Widow, Se. 

Thirdly, If the Gift be made of ſuch a Thing as lies in Tenure, that the Donees hold of 
the Donor at the Time the Eſtate in Frank-marriage is made. A Rent-ſervice may be 
given in Frank-marriage, becauſe it may be holden; and ſo may a Rent-charge or Rent- 
ſeck, as F. N. B. holds; and it appears in our Books, that a Common was granted in Frank- 
marriage. | | 

Fourthy, That the Donees ſhall hold freely of the Donor till the fourth Degree be paſt; 
and therefore if Land be given to a Woman, with a Son of the Donor in Frank-marriage, 
there paſſes an Inheritance; but if the Donee, who is the Cauſe of the Gift, be not of the 
Blood of the Donor, then there paſſes but an Eſtate for Life if Livery be made. Alſo if 
Lands be given to a Man with a Woman of the Blood of the Donor in liberum maritagiun, 
the Remainder in Fee either to a Stranger or to the Donees, they have noEftate-tail, becauſc 
there is no Tenure of the Donor; but if in that Caſe the Remainder had been limited to another 
in Tail, reſerving the Reverſion in Fee to the Donor, there the ſaid Words in liberum marita. 

gium create an Inheritance, becauſe the Donees hold of the Donor. And this is the Cauſe that 
it is held, That a Man cannot deviſe Land. in Frank- marriage, becauſe the Donee cannot hold 
of the Donor. And Ceſtuy que Uſe before the Statute 27 H. 8. could not have made a Gift 
in Frank- marriage, becauſe the Reverſion was in the Feoffees. And if the Donor gives 


Lands in liberum maritagium, reſerving a Rent, this Reſeryation ſhall - take no Effect = 
1 the 
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the fourth Degree be paſt, but the Frank- marriage is good; for if the Reſervation ſhould 
be good, then = 4 8 8 not have an Eſtate- tail for want of the Words, of the Heirs 
V Bodies. Co. Lit. 2 1. b. | 
45 Lord in liberum maritagium, are ſuch Words of Art, and ſo neceſſarily required, as 
they cannot be expreſſed by Words equipollent, or amounting to as much; as, 
If a Man gives Lands to a Man with his Daughter, in connubio ſolut' ab omni ſervitio, Sc. 
there paſſes in this Caſe but an Eſtate for Life, for ſeeing theſe Words in liberum marita- 
um create an Eſtate of Inheritance againſt the general Rule of Law, the Law requires that 
they ſhould be legally purſued, i | 
Bat then it may be demanded if a Man had given Lands at the Common Law, in lilero 
maritagio, whether had the Donees a Fee-ſimple without the Word Heirs, becauſe all Gifts 
in Tail were Fee-ſimple by the Common Law before the Statute of Vm. 2. which Statute 
did not create any Eſtate in Fee-tail, but out of an Eſtate in Fee- ſimple? To this it is an- 
ſwered, that theſe Words in liberum maritagium, did create an Eſtate in Fee-ſimple at Com- 
mon Law: And it is holden in 31 E. 3. Gard. 116. Per ceux parolx in Frank-mariage les 
Nonees averont les terres a eux & a lour Heires parenter eux engendres, & ce eſt dit eſpecial 
Tail. (i.e. By theſe Words in Frank-marriage, the Donees ſhall have the Lands to them and 
their Heirs between them begotten, and this is called ſpecial Tail.) But yet between Donees 
in Ftank- marriage and Donees in ſpecial Tail there are many notable Diverſities. If the 
King gives Land to a Man and a Woman, and the Heirs of their two Bodies, and the 
Woman dies without Iſſue, yet the Man ſhall be Tenant in Tail after Poſſibility. But if the 
King gives Land to a Man with a Woman of his Kindred in Frank-marriage, and the Wo- 
man dies without Iſſue, yet the Man in the King's Caſe ſhall not hold it for his Life, be- 
cauſe the Woman was the Cauſe of the Gift; but it is otherwiſe in the Caſe of a common 
Perſon. If Lands be given to a Man and a Woman in ſpecial Tail, and they are divorced 
cauſa præcontractus, both ſhall hold the Lands for their Lives; but in Caſe of Frank-mar- 
riage, if they be ſo divorced, the Woman ſhall enjoy the whole Land, becauſe ſhe was the 
Cauſe of the Gift, If Lands held in Socage be given in ſpecial Tail, and the Donees die, 
the Iſſue being within the Age of fourteen Years, the next of Kin of the Part of the Father 
or of the Part of the Mother, which can get the Cuſtody, ſhall have it ; but in-Caſe of 
Frank-mariage the Heir of the Part of the Mother ſhall have it, becauſe, as it has been 
ſaid, ſhe was the Cauſe of the Gift. Co. Lit. 21. b. 22. 6. 


Land was given to A. in Tail, the Remainder in Fee to his'Siſters, being his Heirs at the 
Common Law: A. made a Deed in this Manner, viz. I the ſaid A. have given, granted 
and confirmed, for a certain Piece of Money, &c. without the Words of bargained, ſold : And 
the Habendum was to the Feoffee with Warranty againſt 4. and his Heirs; and a Letter of 
Attorney was to make Livery and Seiſin: And the Deed was in this Manner, To all Cbri- 
ſian People, &c. It was inrolled within one Month after the making of it, and although it 
was in the Form of a Deed Poll, yet it was indented; four Months after the Delivery of 
this Deed, the Attorney made Livery of Seiſin. A. died without Iſſue, and the Siſters en- 
tred, and the Feoffee ouſted them of the Land, and, thereupon they brought an Action of 
Treſpaſs: And the Opinion of the whole Court was for the Siſters; for here is not any Diſ- 
continuance, for the Conveyance is by Bargain and Sale, and not by Feoffment, becauſe the 
Livery comes to Sale after the Inrolment, and the Warranty ſhall not hurt them: And al- 
though in the Deed there is not the Word Indenture, and the Words are in the firſt Perſon, 
yet as the Parchment is indented, and both Parties have put their Seals to it, it is ſufficient. 
Alſo it was agreed per Cur', That by the Words, Give For Money, Grant for Money, Confirm 
for Money, Agree for Money, Covenant for Money, if the Deed be duly inrolled, Lands paſs 
both by the Statute of Ules, and by the Statute of Inrolments, as well as upon the Words 
Bargain and Sale. And b Catline, Wray and Whiddon, The Party ought to take by way of 
Bargain and Sale, and he has not Election to take the Land by way of Livery ; but when 
al is in one D-ed, and takes Eſtect equally together, the Grantee, has ſuch Election; but in 
this Caſe the Bargain and Sale (the Deed being inrolled) prevents. the Livery, and takes his 
full Effect before. And by Wray. and Catline, If he in Reverſion upon a Leaſe for Years 
Flants his Reverſion to his Leſſee for Years by Words of Dedi, . Concefſi, Feoffavi, and a 
Letter of Attorney is made to make [Livery of Seiſin, the Donee cannot take. by the Livery, 
or the Leſſee has the Reverſion preſently. 3 Leon. 16, 17. Fl! 
Perkins (5. 158.) ſays, it has 1 held, that a Man ſhall be bound by the Speaking of 
wother Man, by Averment thereof in putting his Seal to it, and delivering of it as his 


modi 


bed: As, if a Man be Obligee in a Debt, or Covenant by Writing, Ez ad majorem bujuſ- . 


ADced made by Words in the preterperfe# Tenſe, is as good as that which is made by Words in 
Words in the preſent Tenſe z but it is beſt to make it in both Tenſes. Lean. 25. As bath P** 


given, Sc. and by, &c. do give, &c. * general, 
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Feoffments. grant; and being executed by Livery or Attornment, it was held good. Leon. Caſe 31. 


Words in 
Gifts and 


Graats. 


modi rei ſecuritatem, inveni A. de B. & C. de P. fidejuſſores, quorum unuſquiſque in tot 6 
in ſolido ſe obligavit. And notwithſtanding that none ſpeaks the ſame bur their Principal, 
yet if the others put their Seals ro it, and deliver the ſame Writing as their Deed, then 
they allow of that which the Principal ſpeaks, and ſo they themſelves are become Principals, 
and ſo it has been holden. Perkins cites 40 E. 3. Cov. 16. T. 4 E. 1. Obi. 16. but cn. 
cludes with Tamen Quære. | 

And yet Perkins goes on thus in the next Section, (viz. 159.) And it is to be known, that 
at this Day a Man ſhall be bounden by putting his Seal to a Deed indented, and Del 
of the ſame, and yet the Words within the Deed are ſpoken only by another Man. 

And therefore if a Man makes a Leaſe to me, of my own Land by Deed indented, for 
Years, without ſaying any more; by this Deed I ſhall be concluded, and yet there is 90 
Speech of mine in the Deed. | 

And if there be Father and Son, and the Father is ſeiſed of an Acre of Land in Fee 
and a Stranger leaſes the ſame Acre to the Father by Deed indented for Years, and the Fs. 
ther dies; now the Leſſee by this Deed ſhall conclude the Heir of the Leſſor to ſay, thy 
his Father died ſeiſed in his Demeſne as of Fee, and yet there is nothing ſaid by the Fx 
ther, Sc. 

And Perkins in the 160th Section ſays, that it is ſaid, that if a Deed indented be made 
between two, and Words relating to both of them are uſed in the Deed, but the Words of 
one of them are in the firſt Perſon, and the Words of the other in the third Per. 
ſon ; all the Words in the Deed ſhall be taken to be the Words of him who ſpake in the. 
firſt Perſon, which ſaying is little or nothing to the Purpoſe. Sed Quære. 

A Deed is good without the Words, In cujus rei teſtimenium, &c. Owen, Caſe g, 3; 
Cro. Tac. 456. If it be duly ſealed and delivered. Bulſt. 300, 301, 302. Leon. 23. 
Bendl. 155. | | 

Yet if 5. Deed ſay, that the Party has put his Hand, and not his Seal to it; if he does 
put his Seal to it, it is good enough. Hetley 29. 

And yet in Hetl. 88. it is ſaid, that although A. Serjeant ſaid, That if the Words, 1 
cujus rei teſtimonium were wanting in a Deed, that the Deed is not good, and that all Cove. 
nants, Grants and Agreements, which come after thoſe Words in a Deed, are not of Force, 
nor may be pleaded as Parcel of the Deed. Heil. 136, 137. But the Law ſeems to be 
otherwiſe. Dyer 19. Hughes's Abr. 591. | 

A Deed is good without the Words, Sealed and delivered in the Preſence, &c. if it be 
ſealed and delivered, and there are Witneſſes to prove it; and although the Witneſſe 
Names be not endorſed, if they can prove the Sealing and Delivery, it is well enough. C. 
Lit. 6. 0 

But it is not material in a Deed, whether it be drawn in the firſt or in the third Perſon, 
ſo as the Words be aptly applied; for if it be in the third Perſon, viz. Qued præſens ſcrip- 
tum Teſtatur, &c. quod idem A. dedit & tradidit, c. Or if an Obligation be made in the 
firſt Perſon, viz. Me A. B. debere T. D. &c. 201. Cc. Theſe are good Deeds notwitt- 
ſtanding 38 E. 3. c. 4. which is provided for Obligations made beyond Sea only. And i! 
the Words of a Deed indented run in the firſt Perſon, it is as good as if it was made in the 
third Perſon. 2 Co. 35. Dyer 6. Fitz. Feoffment 5, 3 Leon. Caſe 39. 

A Feoffment was made by the Words Bargain and Sale, without the Words give an 


ut con. 


very 


If the Diſſeiſor enfeoffs a Stranger by Deed in theſe Words, Sciant præſentes, c. qued 
ego, the Diſſeiſor naming him, per aſſenfum & conſenſum the Diſſeiſee, and name him, Ded, 
Conceſſi & hoc preſenti, Sc. to a Stranger, &c. and this is done before any Entry made ©) 
the Diſſeiſee; in this Caſe theſe Words, per aſſenſum & conſenſum of the Diſſeiſee, although it 
be true, will not make the Deed good. Perk. $. 136. | 

The Words Dedi & Conceſſi (hath given and granted) are the moſt apt and proper Words 
for all Kinds of Gifts and Grants: And yet they may be made by other Words, and good 
enough. 35 H. 6. 8. Plow. 57, 154. be | 

If he in Reverſion upon a Leaſe for Years grants his Reverſion to the Leſſee for Years 
by the Words Dedi, Conceſſi & Feeffavi, (hath given, granted and enfeoffed) by theſe W ords 
the Reverſion will paſs. 3 Leon, Caſe 39. 9 | 

If a Man by the Words bargain and ſell, only grant the Reverſion of his Tenant for Lite, 
and the Tenant attorns, yet this Grant is not good to paſs, unleſs the Deed be inrolled, for 
theſe are not proper Words to make a Grant. Gods. 7. | TT : 

But if Tenant for Life in Right of his Wife, and he in Reverſion, ſhall by Indentur: 
bargain, ſell and alien the Reverſion, and the Land to A. and his Heirs for Money, and - 
Deed has not the Word Grant in it, nor is it inrolled within the ſix Months: By the 155 
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alien the Reverſton, if there be Attornment the Reverſion paſſes ; but a Reverſion will not 
iſs by the Words bargain and ſell without Attornment. Cro. Fac. 210. Godb. 7. 

Leaſes for Years may be made almoſt by any Kind of Words that declare the Intent and In Lesbes far 
Agreement of the Parties to have the Land, and take the Profits for a certain Number of Lives or 
Years; as to ſay, I will that you ſhall have my Land in D. from henceforth for twenty-one Veats 
Years; or 1 do give you Leave or Licence to hold my Lands in D. for twenty-one Years. For 
in theſe Caſes the Words Demiſe and Grant are not abſolutely neceſſary to make a Leaſe for 
Years. One ſays, 1 will you ſpall have a Leaſe for twenty-one Years of my Land in D. paying 
tol. Rent, make a Leaſe in Writing, and I will ſeal it: Theſe Words between Perſons make 
a good Leaſe preſently. Moor's Rep. Caſe 31. Cro. Car. 33. | 

The Words covenant, grant and agree, that another ſhall have Land for ſo many Years, are | 
at Words to make a Leaſe for Years, and ſhall enure as a Leaſe. Cro. Fac. gl, 92. Cro. 

iz. 150. | 
e foch Words will make a good Reſervation of Rent alſo. Idem. 

A Leaſe made by the Words demiſe, grant, bargain and ſell, is good: And it may be 
made for one or more Months or Years. Hell. 82. | 

A Tenant in Tail of Land, entred into a Houſe built upon it, and ſaid, Brother, 7 here 
demiſe unto you my Heuſe as long as I live, paying 20], per. Ann. o me, and finding me my 
Board and Waſhing, and keeping me @ Horſe; this is not a good Leaſe without Livery, but 
the Delivery of a Turf, Twig, or any Thing from off the Land, makes it good. Poph. 47. 

; Co. 26. 

x If a Man makes a Leaſe for Life by Deed, with a Proviſo that if the Leſſee ſhall die with: 
fert) Years, that his Executors fpall have ſo many of the fixty Years as ſhall be to come at 

the Time of his Death; this is a good Leaſe for the ſixty Years, determinable upon the Leſ- 

ſor's Death, but not a good Leaſe for the ſixty Years after his Death by Reaſon of the In- 

certainty, and yet it may amount to a good Covenant for that Time. Dy. 150, 253. Co.145. 

But to ſay, I will you ſhall have my Land for Life, with Livery, is a good Leaſe for Lite. 

Tenk. Cent. 5. Cale 2. 

Articles of Agreement were made between A. and B. thus: I is agreed between the Par- 
tics, That A. doth let the Land for and during five Years, to begin at the Feaſt of St. Michael 
nent following ; provided that B. pays A. yearly, during the Term, at the Feaſt of St. Michael 
and the Aununciation of the Virgin Mary, 120 l. by equal Portions: And the Parties do cove- 
rant, That a Leaſe ſhall be made and ſealed according to theſe Articles, before the Feaſt of All 
Saints next enſuing. This is a good Leaſe preſently ; and this Proviſo will be good for the 
Reſervation of the Rent. 3 Co. 486. Noy's Rep. 57. 
If 4. covenants with B. that he ſhall have bis Land, this will make a Leaſc for the Time. N 
So if I have a Leaſe, and covenant with another that he ſhall have it, and this for the il 
Time agreed upon, as that he ſhall have it till 5/. be paid, or for ſo many Years, this is | 
00d. | 
a But if it be till 201. be levied, there muſt be Livery, or elſe it will be but at Will. { 

But a Covenant to ſuffer a Man to enjoy his Land for ſuch a Time as before will not [! 
make a Leaſe z it is but a Covenant. 27 H. 8. 1. Dy. 96. Plow. 309. 3 Bulſt. 252, | 
14 H.8. 14. | 
So if a Man leaſes his Land, being of a certain yearly Value, till bis Debts be paid, it is but | 
a Leaſe at Will without Livery made, but then it is a Freehold. 6 Co. 25. 3 Bulſt. roo. 

But if one covenants that another ſhall have his Lands till the Arrears of Rent are paid. 
2uere, What Leaſe this is? Bulſt. 25, 250. 0 

And yet if a Leaſe be made of Land il 100 l. be paid to me, and Livery of Seiſin is 
made, it is a good Leaſe for Life, determinable on the Payment of the 100). 21 Aſſ. 

The moſt uſual and proper Words whereby to make a Leaſe, is, demiſe, grant, and to 
form let, with an Habendum for Life or Years ; yet ſuch a Leaſe may be as good in 
other Words; for whatever Words will amount to a Grant will amount to a Leaſe. 

And ſo the Words give, betake, commit, place, or the like, may make a Leaſe. 

And if I covenant and grant with B. that be ſhall enjoy my Land for twenty Years; or 1 
prom him 10 ſuffer him to enjoy my Land for twenty Years, either of theſe makes a good 

eaſe. | 

And yet if 4. covenants with B. to levy a Fine to him and his Heirs, which ſhall be to 
the Uſe of him and his Heirs ;, provided that if A. pays B. and his Heirs 101. at the End of 
thirteen Years, that then the Fine ſball be to the Uſe of A. and his Heirs; provided that if B. | 
pays not A. tool. at the End of thirteen Years, that then A. ſhall re-enter, &c. And A. cove- bd 
nants with B. by the ſame Deed, That B. his Heirs, Executors and Aſſigns, ſhall quietly hold [1 
ive Premiſes from Michaelmas next for thirteen Years, and yearly thenceforth for ever, if the 101. | | 
be paid, or the 1001. be not paid at a yearly Rent, according to the Intent. In this Caſe the | 

Nun Covenant 
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Covenant does not make a Leaſe, but ſhall enure only as a Covenant, and his Payment of 
Rent will not alter the Caſe. Evans's Caſe, Trin. 5 Jac. B. R. Co. Lit. 5, 52. F. N p 
270. Bro. Leaſes 72. 16 H. 7. 1. | Tg 
| And if I licenſe B. to bold my Land for twenty one Years, this will be a good Leaſe fo; 
| twenty-one Years. 5 H. 7. 6. Gro. Jac. 172. 
But if I give a Bond, with a Condition for the quiet Holding of Land for three Years 
this is no Leaſe for the Time. Mid. ; 
| If A. mortgages his Land to B. on Condition 10 re- enter, if A. pays him 100 l. ſuch a Day; and 
|; B. covenants and agrees with A. that A. ſhall take the Profits till ſuch a Day; this will be no 
1 Leaſe from B. to A. but a Covenant only. And yet ſee Bridg. Rep. 13, 14. That if one 
| mortgages Land to another, on Condition, hat if 101. be paid at Michalmas, the Deed ſha!! 
be void; provided that the Mortgagee ſhall not enter, but that I ſhall hold the Land till 
Michaelmas ; this may be a good Leaſe till Michaelmas. Quære Diverſitatem ? 
| It is a Rule, that any Words which import an Agreement between the Parties, that the 
1 | Leſſee ſhall enjoy the Land for a certain Time, may make a Leaſe. As, if I make a Bai. 
F liff of my Manor for certain Years, and that he ſhall have the Profits without any Interrup. 
F tion; this may be a good Leaſe for Years. 5 H. 7. 1. 
1 If I fay to J. S. being in my Houſe, Here I demiſe to you my Houſe and Land fer ſo long as [ 
| live; this is a good Leaſe to him, if Livery and Seifin be made upon it, Er fic de familibus, 
| 6 Co. 26. | 
A Leaſe for Years cannot by Agreement of the Parties be made to the Heirs of the 
Leſſee, nor intailed to the Heirs of his Body; and therefore if a Leaſe be made 10 J. S. and 
| his Heirs, or to J. S. and the Heirs Male of his Body ; this cannot go ſo, but the Executors 
of J. S. ſhall have it, and may diſpoſe of it, and the Heirs will have nothing to do with it. 
2 Co. 24. 10 Co. 87. | | 
If two agree by Word of Mouth, that one of them ſhall have ſuch a Piece of Land for 
twenty Tears; this is a good and perfect Leaſe made by this Agreement, although they age 
to have a Writing made of it afterwards, for that will be but a Confirmation of it: Bur if 
the Agreement be, that ſuch a Writing ſhall be made, or that a Leaſe ſhall be made of ſuch a 
Thing between them and put in Writing, ſo that the Agreement has Reference to the Writing, 
and implies an Intent not to perfect the Agreement till the Writing be made; in that Caſe 
the Leaſe is not a perfect Leaſe till the Writing be made. Per Juſtice Jones at Glouceſter 
Aſſizes. Shep. Law of Com. Aſſur. 87. 
Articles of Agreement were made between A. and B. thus: Articles, &c. Firſt of all A. 
| doth demiſe his Cloſe to B. to have it for forly Years, aud a Rent reſerved, with a Clauſe of 
| Diſtreſs, &c. In Witneſs whereof, &c. And afterwards there was written in the ſame Paper 
1 a Memorandum, that theſe Articles are to be ordered by Counſel of both Parties, according to due 
Ferm of Law; and becauſe the Intent of both Parties appeared by that Memorandum, and 
the Leaſe was drawn by the Counſel, but never ſealed, (for the Parties diſagreed about Fire- 
bote) it was ruled by the Court, that the Articles were not a ſufficient Leaſe. Noy's Rep. 128. 
One ſeiſed of a Prebend, made a Leaſe of Part of it with theſe Words: Cum omnibus 
commoditatibus, emolumentis, proficuis & advantagits eidem præbend ſpectant ſeu aliquo modo 
pertinen*. By this the Advowſon does not paſs. Hob. Caſe 379. 
If an Indenture of Leaſe be made between A. of the one Part, and B. C. and D. on the other 
Part; and therein A. demiſes Land to B. Habendum for eighty Years, if B. lives ſo long; and 
if the ſaid B. dies, or aliens the Premiſſes within the Term, then bis Eſtate ſhall ceaſe ; and then 
| the Leſſor grants the Land to C. for ſo many Years of the ſaid Term as Hall be then to come, 
after the Death or Alienation of the ſaid B. if he lives ſo long: In this Caſe this is a good 
| Leaſe to B. for ſo many Years as he ſhall live of the eighty Years; but the Leaſe to C. after- 
Y wards is not good, for the Term is ended by the Death of B. But if the Words of the 
| ſecond Demiſe be, Habendum during the Reſidue of the eighty Years, and not during 
the Reſidue of the Term; in this Caſe the ſecond Demiſe to C. will alſo be good. Co. 153. 
Dyer 233. 
Words in Af "If a Teſſee for Life by his Deed ſays to me, I give, grant, bargain and ſell my Intereſt in 
fignments of ſuch Land to you for twenty Years, Habendum in ſuch Manner and Form as I do hold tht 
SS. ſame : This will be a good Aſſignment for ſo many Years as the Leſſor ſhall live. Leon. 255- 
Words in ba- The Words of a Patent will bind the Patentee and his Aſſigns, and enure as a Covenant 
tears. without the Word Covenant. Cro. Fac. 522. | 
An Uſe. If a Man on the Marriage of his Son expreſſes theſe Words, upon the Land, My Son A. 
after my Wife's Death and mine, I give this Land to thee and thine Heirs for ever; nothing W 
paſs thereby, for an Uſe cannot ariſe at this Day without a Deed, and in this Caſe there 15 
neither Deed nor Livery to paſs the Remainder, But in ſome ſpecial Places, Cities, 
the like, by Cuſtom of the Place it may paſs by way of Bargain and Sale by Word. Dyer 
297. Fitz. Teſtament 111. Tenk, Cent. 6, Caſe 32. | But 
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"Rat the Uſes of a Fine may be declared without a Deed. Poph. 105. Tt in all Caſes 
ic is the uſual, ſafeſt and moſt certain way to declare the Uſes and Truſts by Deed in 
1 has Iſſue two Sons, and by Deed, in Conſideration of Marriage, gives his Land to 
younger Son, and to his Heirs after his Death, but no Livery is made, the Father dies, 
his 4 geſt Son enters; this ſhall not enure by way of Covenant, to raiſe an Uſe to the 
0 5 er Son, but by the Word give it ſhall enure to paſs the Eſtate; and if Livery be not 
e it is not good. Hughes's Abr 1209. 


SECT. X. | | 
Of Sealing Deeds. g. Sealing. 


HE ninth Thing neceſſarily incident to a good Deed is Sealing. 

] Sealing of Deeds in old Time was not uſed in Exgland; for the Saxons uſed only to 
ſubſcribe their Names, and add the Sign of the Croſs, and to ſet down a great Number of 
Wirneſſes. And afterwards the Normans brought in- with them the Cuſtom of Sealing 
Needs; but this was only introduced by Degrees; for firſt the Kings and a few of the No- 
vility uſcd it, and to ſeal with their Seals of Arms; afterwards all the Nobility uſed it, 
and then the Gentlemen; and about the Time of Edw. 3. all Men began to uſe Sealing, 
of Deeds, which has been continued ever ſince; ſo that now it is of Neceſſity, inſo- 
much that if a Deed be never ſo well written before and delivered afterwards, yet if it 
be not ſealed between the Writing and Delivery, it is not a good Deed ; but if a Stranger 
ſeals it by Allowance or Commandment precedent, or Agreement ſubſequent of him that is 
© ſeal it before the Delivery of it, it is as well as if the Party to the Deed did ſeal it him- 
lf; And therefore if another Man ſeals a Deed of mine, and I take it up after it is ſealed, 
and deliver it as my Deed ; this is ſaid to be a | ap Agreement to and Allowance of the 
Sealing, and ſo a good Deed, And if the Party ſeals the Deed with any Seal beſides his own, 
or with a Stick, Key, or any ſuch Thing which makes a Print, it is good. And although it 
be a Corporation that makes the Deed, yet they may ſeal with any other Seal beſides their 
common Seal, and the Deed will be never the worſe. And if there be twenty to ſeal one 
Deed, and they ſeal all upon one Piece of Wax, and with one Seal, yet if they make diſtinct 
and ſeveral Prints, this is a very ſufficient Sealing, and the Deed is good enough. Terms de 
la Ley, Tit. Fait. Co. Lit. 225. 2 Co. 4, 5. Perk. §. 129, 130, 131, 132, 134. 

If a Feoffment be made to two with Covenants, and one of them ſeals ir, and the other 
does not, but he who does not ſeal it ſurvives and occupies the Land, he is bound by the 
Seal of his Companion. Hugbes's Abr. 390. Dyer 13. 

4. and B. his Son join in a Deed to grant an Annuity, and A. ſets his Hand and Seal, 
and a Label is put for the Son, but he never ſealed it, the Deed is void as to his Son, and 
ſhall not bind him. Dyer 227. 

If two make a Deed, and one of them ſeals it at one Time, and the other at another 
Time; this is as good as if they ſealed it together. Lane 32. 

If there be two Parts of an Indenture of Leaſe, and the Leſſee ſeals his Part, but the 
Leſſor does not ſeal, it is all void, as to the paſſing of Eſtates, Covenants and Bonds to 
perform it. Telv. 18, 19. 1 | 

But if a Feoffor, Donor or Leſſor, ſeals that Part of the Indenture which belongs to the 
Feoffee, fc. the Indenture is good although the Feoffee never ſeals the Counterpart be- 
longing to the Feoffor, &c. Co. Lit. 229. Cro. Eliz. 212. 
Although a Condition may be pleaded by Indenture, ſealed with the Seal of the other 
Party, yet a Conveyance cannot be pleaded by Deed not ſealed 'by the Party, Agent, 
Feotfor, Grantor, Leflor, c. 3 Leon. Caſe 138. | | j 
if a Deed concludes with theſe Words, In Witneſs whereof I bave hereunto ſet my Hand; 
and the Party writes his Name, and puts his Seal; this is a good Deed, although no Men- 
don be made of putting his Seal to it. Hetley 75. | 


SECT. XI. 
Of Delivering Deeds, 10. Delivery, 


THE tenth and hg Thing which Lord Cote obſerves to be neceſſucly iocident to a good 
Deed, is the Delivery thereof, Co. Lit. 35. . 
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and the common Seal put to it, it is perfected. 1 Ley. Caſe 119. 


A Delivery is neceſſarily incident to a good Deed; for if it be never ſo well inriites ©) 
ſealed, and it is not delivered by the Party himſelf, or by ſome other Perſon by his 4 A 
ment or Aſent, it is of no Force. oree. 

Therefore I ſhall ſhew, what'is a good Delivery of a Deed, or not, 

1. With Reſpect to the Perſon who makes it. 

With Reſpect to the Perſon to whom it is made. 

With Reſpect to the Time. | 

With Reſpect to the Place, 34:4 Vi 
With Reſpect to the Manner and Order of the Delivery. 


A 


Firſt, 0 f the Delivery of a Deed with Reſpe? t0 the Perſcn d. ho makes „ 


3: HE Delivery of a Deed is either Aual, i. e. by doing ſomething and ſaying nothir 
or elſe Verbal, i. e. by ſaying ſomething and doing nothing, or it may be by both 2 
there is a Delivery in Deed and a Delivery in Law. 3 Co. 7. 2 Co. 4, 5. "Y 

And either of theſe may make a good Delivery and a perfect Deed ;- but by one or both 
of theſe it muſt be made; for otherwiſe although it be never ſo well ſealed and writer 
yet the Deed is of no Force, nor may any Uſe be made of it as a Deed, Cro. Jac. * 
137. Fl. 1. 1 | 7 | 

8 though 45 Party to whom it is made takes it to himſelf, or happens to get it int 
his Hands, yet it will do him no good, nor him that made it any hurt, until it be delivered, 
Cro. Jac. 263. & . N ; 

And a Deed may be delivered by the Party himſelf that makes it, or by any other by 
his Appointment or Authority precedent, or Aſſent or Agreement ſubſequent, for mi: 
ratibabitio mandato æguiparatur; and when it is delivered by another that has a good Autbo- 
rity, and purſues it, it is as good a Deed as if it were delivered by the Party himſelf; but 
if he has no Authority, or does not purſue his Authority, then it is otherwiſe, Per. &. ; 3 
9 H. 6. 37. 11 Co. 28. 3 Co. 35. Cro. Eliz. 167. | | 

And therefore if a Deed, or the Contents thereof, be read or declared to a Man that is 
to ſeal it, and he (being illiterate) delivers it to a Stranger and bids him examine it, and if 
it be ſo as it was read to him, then to deliver it as his Deed, otherwiſe to re-deliver it to 
him again that made it; in this Caſe if the Deed be in Truth otherwiſe than it was read, 
and yet notwithſtanding he to whom it was delivered delivers it to him to whom it is 
made, this Delivery will not avail, neither is the Deed by this Delivery become a good 
Deed. Perk. $.137. 9 H. 6. 37. 11 Co. 28. 3 Co. 35. 47E. 3. 3. 

If the Writing of a Preſentation by the Patron of a Clerk to a Church be ſealed, it needs 
not be delivered; but the Patron muſt be conſenting to the Clerk's taking and making Uſe 
of it, or it will not be good. Yelv. 7. | | 

If a Deed Poll be delivered by one of the Parties to the other, and by him re- delivered 
to the other; this ſhall be the Deed of both of them. Cxo. Car. 483. | 

If a Leſſee for Years grants his Term by Deed, and ſeals it in the Preſence of ſever: 
Perſons, and of the Grantee himſelf; and the Deed is at that Time read but not deliverec, 
nor does the Grantce take it away with him, but leaves it behind him in the Place, and 
does not countermand it; this is a good Delivery in Law. 4 Co. 7. Sbelton's Caſe. 

And yet if a Deed that is written and ſealed in my Name, and brought me, and I am 
deſired to deliver it as my Deed, and I ſay, Do you.ſuch a Thing, and take it as my Dei, 
otherwiſe not; this is not my Deed till the Condition be performed. Cro. Eliz. 835. 

Or if J ſay, Take it to you, I will not deliver it as my Deed; this is not my Deed. C. 
Eliz. 825. | Ts, | | 8 

But ir be once delivered to the Party himſelf as my Deed, it cannot afterwards be de» 
feated but by a Condition in Writing. Bid. Quære. 

If an Indenture be made by A. and B. to C. and C. ſeals his Part, and delivers it to 4 
and B. but they do not deliver that Part, &c. yet this is a good Deed to charge C. who be- 
vers it. Gro. Elix. 2121-5 8 841245 | ; 

An Indenture made by a Dean and Chapter, and in their-Chapter-Houſe they put their 
Seal to it, and make a Letter of Attorney to J. S. to enter, and make Delivery upon the 
Land, which he does; this is a good Leaſe, but it is not good till it be delivered. C. 
Elix. 167. W 

If a Deed Poll be made by A. to B. with mutual Covenants from one to the other; b. 


delivers it firſt to C. then C. delivers it to B. this is a good Delivery to bind both Parties, 


Gro. Eliz. 483. 1 bg: i 4:4 . 
_ "The Deed of a Corporation needs no Delivery, for when it is made by common Conſent, 
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gecondly, Of the Delivery of a Deed with Reſpect to the Perſon to whom it 


is made, 


Deed may be delivered to the Party himſelf to whom it is made, or to any other by 
ficient Authority from him; or it may be delivered to any Stranger, for and on the 
Bchalf and to the Uſe of him to whom it is made, without Authority from him. 
But if it be delivered to a Stranger without any ſuch Declaration, Intention or Intimation, 
unleſs it be in Caſe where it is delivered as an Eſcrow, it ſeems this is not a ſuffi- 
cient Delivery, And yet if an Obligation be made to the Uſe of the third Perſon expreſſed 


by the Deed, and the Obligor delivers it to him to whoſe Uſe it is made, this is ſaid to be 


god, Delivery. Dyer 162, 167. Perk. f. 137. Co. Lit. 36. 
Tf a Deed be delivered to the Uſe of two, if one of them who is particularly named will 
aoree to it, and if he will not agree, that the other ſhall be made acquainted with it, and 
one of them dies without being privy to the Deed, this will not be a good Deed. Moor 448. 
And if a Deed be delivered to a Stranger, to the Uſe of him to whom it is made, this 
Delivery is good; and although he to whoſe Uſe it is delivered dies before Notice or Agree- 
ment, yet the Deed is good; but it is otherwiſe where it is to take Effect upon a Condition 
precedent. Moor 448. s | N 

If one grants a Rent to à College in Fee by Deed, and delivers the Deed to a Stranger 
to the Uſe of the College, and the College ſeals the Counterpart of the Indenture; in this 
Caſe it was held, that the Stranger might receive the Deed to their Uſe, without any Letter 
of Attorney, and that their Sealing of the Counterpart was an Agreement and Confirmation 
of it. Cro. Car. 862. 

If a Deed Poll be made by A. to B. with mutual Covenants; B. delivers it firſt to C. 
and C. afterward to him; this is a good Delivery to bind both Parties. Cro. Eliz. 483. 

If a Deed be indented, and he who makes it ſeals and delivers his Part, but the other 
does not ſeal and deliver his Part, yet he ſhall be bound by it. Cre. Eliz. 212. 

A Stranger may receive a Deed to the Uſe of a Corporation without a Letter of Attor- 
ney; and their Sealing of the Counterpart of it will amount to a ſufficient Agreement to it. 


Cro. Eliz. 862. | | | 
Thirdly, Of the Delivery of @ Deed with Reſpect to the Time. 


I a Deed be delivered before or after the Day of the Date of it, yet it is good enough; 
but if it be delivered before it be ſealed, it is good for nothing; and where it is de- 
livered before the Date, yet in the Pleading of it, it muſt not be fo ſet forth. 2 Co. 4. Plow. 
402. 5 Co. 117. 

"But i no Ticke be ſhewn of the Delivery, it ſhall be taken to be delivered at the Time 
of the Date of it. 3 Leon. Caſe 227, 357. 

If a Deed be dated 15th November 23 Elix. and is not ſealed or delivered till the 18 No- 
vember 26 Eliz. yet it is good; and he who made it may not plead Von eft fadtum to it, but 
it there be Occaſion, perhaps by a ſpecial Plea he may help himſelf, Cro. Fac. 136. 

If a Deed be made by two, and one delivers it one Day, and the other another Day, this 
good: And prima facie, every Deed ſhall be intended be delivered the Day of the 
Date of it. Latch 61. * | 

If three ſeal a Deed at one Time, and a fourth at another Time, and then it is delivered 
by them all, it is not the Deed of any of them till the Delivery. Cro. Car. 263. 

f an Obligation be dated the firſt of May, and the firſt of June following the Obligee 
makes a Releaſe dated the firſt of March, and delivers it the firſt of June; by this the Ob- 
ization is not releaſed. Cro. Eliz. 14. 1 
I an Obligation be made with a Condition to do ſomething by a Day, and the Obligation 
not delivered at the Time, ſo that it is now impoſſible to be done; in this Caſe the Con- 
dition will be gone, and the Obligation ſingle. Telv. 35, 138. 


A Deed takes Effect by the Delivery, and be the Delivery before or after the Date, it is 
not material; and if delivered before the Date, and one of the Parties dies before the Date, 


yet tie Deed is good. 2 Co. 4. : 


Fourthly, Of delivering Deeds with Reſpect to the Place. 


{ Bb, Delivery of a Decd is always intended to be in the Place where it js made, 
0. 491, ee eee r | 


- 
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Delivery of a 
Deed as an 


Eſcrow, 


— . 


If a Man pleads a Releaſe, or other Deed made at ſuch a Place, viz. at D. in the Count 

of M. he ſhall not ſay it was delivered at any other Place than where it bears Date. Peri 
130. 

And therefore if an Action of Debt be brought by Adminiſtrators, and they declare that 
the Adminiſtration was committed to them in London, and the Letters of Adminiſtratigh 
bear Date in another Place, and in another County, the Declaration ſhall abate ; for he who 
pleads a Deed is not to vary from the Place where it bears Date ; but he againſt Whom 2 
Deed is pleaded may ſay ic was made by Dureſs of Impriſonment at another Place ang i; 
another County than it bears Date. Perk. F. 151. 


Fifth! y, Of delivering Deeds with Reſpect to the Order and Manner of the Deljcy,, 7 


F I have ſealed my Deed, and after I deliver it to him to whom it is made, or to ſome 
I other by his Appointment, and ſay nothing ; this is a good Delivery. 

So if I take the Deed in my Hand, and uſe theſe or the like Words, Here take bim, or 
this will ſerve; or I deliver this as my Deed, or I deliver him you; theſe are Deliveries. 

So if I make a Deed of Land to another, and being upon the Land, I deliver the Deeq 
to him in the Name of Seiſin of the Land; this is a good Delivery. 

So if the Deed be ſealed, or lying in a Window, or on a Table, and I uſe theſe or the 
like Words, There he is, take it as wy Deed; this is a good Delivery, and perfects the 
Deed; for as a Deed may be delivered by Words without Deeds, ſo may it alſo be deli. 
vered by Deeds without Words. 9 Co. 137. Dyer 192, 167. Co. Lit. 36, 49. 35A. 

J. 6. 
E But if a Man ſeals and acknowledges before a Mayor or other Officer appointed for that 
Purpoſe a Writing provided for a Statute or Recognizance, this Acknowledgment before 
ſuch an Officer ſhall not amount to a Delivery of the Deed, ſo as to make it a 
Obligation if it happens not to be a good Statute' or Recognizance. Adjudged 7. 
37 Elix. B. R. 

If one ſeals and delivers a Deed to L. to be delivered to the Obligee, who refuſes it, but 
L. leaves it at the Place, this is a good Delivery, and a good Deed. Anderſ. Caſe 8. Dy. i. 

Co. 119. 

i If a 83 draws a Preſentation in Writing, and puts his Seal to it, and leaves it in his 
Study, and the Party for whom it is happens to get it, without the Privity or Licence of 
the Patron, and brings it to the Biſhop, and he is thereupon inſtituted and inducted ; yet it 
is all void. Telv. 5. 

Where a Deed by the firſt Delivery of it is good, though it be not good to paſs the Thing 
granted, the ſecond Delivery of ſuch a Deed is void. | 

And therefore if one who has Right to Land in the County of L. is out of Poſſeſſion, 
makes a Leaſe, and delivers it by Letter of Attorney to the Attorney, to the Uſe of him 
to whom it is made; the Leſſor enters into the Land, and according to his Warrant deli- 
vers it; in this Caſe the Leaſe is void, becauſe delivered in the County of L. when he had 
nothing in the Land : And yet it was held, that although the firſt Delivery was void to pals 
a Thing, yet it was his Deed, and the ſecond Delivery was void. Cro. Eliz. 483. 

If a Corporation makes a Deed to J. S. and a Letter of Attorney to J. D. to deliver the 
Deed and the Poſſeſſion, (then ig the Hands of two Tenants) the Attorney enters into the 
Poſſeſſion of one of them, and There delivers the Deed, and afterwards he does the like 
in the Poſſeſſion of the other; this is without Queſtion good for the Land in the Poſſeſſion 
of the firſt, and ſo for the other, if they be only Tenants at Will; but if Tenants for 
Life or Years, it is doubtful, for a Deed may not have a double Delivery. Cro. Eliz. 181. 

If a Deed becomes void by Diſagreement, as where one covenants with two Covenantees 
to ſtand ſeiſed of Land, and one of the Covenantees gives Notice that he utterly refuſcs, 
and thereupon the Covenantor raſes out his Name every where, and puts in another Name 
this Deed will not be good without a ſecond Delivery of it. Moor, Caſe 448. 8 

The Delivery of a Deed as an Eſcrow, is where one makes and ſeals a Deed, and delivers 
it to a Stranger until certain Conditions be performed, and then to be delivered to him to 
whom the Deed is made to take Effect as his Deed. Cro. Fac. 86. | 

And ſo a Man may deliver a Deed, and ſuch a Delivery is good, but in this Caſe two 
Cautions muſt be heeded: ü 

* That the Form of Words uſed in the Delivery of a Deed in this Manner be apt 
and proper. 

Secondly, That the Deed be delivered to one that is a Stranger to it, and not to the Party 
himſelf to whom it is made. Lane 6. Dyer 24. Cro. Fac. 86. Cro. Eliz. 835, 884, 520. 
The Words therefore that are uſed in the Delivery muſt be after this Manner: I deliver 


this to you as an Eſcrow, to deliver to the Party as my Deed, upon Condition that he deliver qc 
| 20 


2 
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Inc, or as the Caſe is; or elſe it muſt be thus: 7 deliver jbis as an Eſcrow to you to keep 
| : util ſuch 4 Days 8c. upon Condition, that if before this Day he to whom the Eſcrow is made 
ſpall pay to me 101, or give to me a Horſe to enfeolf me of the Manor of Dale, (or perform 
any other Condition) that then you ſhal deliver this Eſcrow to him as my Deed. Kelw.$88, 
14 H. 8. 22. Perk. $. 140. 9 Co. 137. Co. Lit. 36, 48. 3 Co. 835. Lane 6. 

But if when I ſhall deliver the Deed to the Stranger, I ſhall uſe theſe or the like Words, 
7 deliver this to you as my Deed, and that you ſhall deliver it to the Party, upon certain Condi- 
ions; or J deliver this to you as my Deed, to deliver to him to whom it is made when be comes 
90 London; in theſe and ſuch like Caſes the Deed takes Effect preſently, and the Party is 
ot bound to perform any of the Conditions. Cro. Jac. 85. 

An Eſcrow muſt be delivered to a Stranger; for if I ſeal my Deed, and deliver it to the 
Party himſelf ro whom it is made as an Eſerom upon certain Conditions, &c. In this Cafe 
et the Form of the Words be what it will, the Delivery is abſolute, and the Deed ſhall take 
Effect as his Deed preſently, and the Party is not bound to perform the Conditions; for 
In traditionibus Chartarum non quod dictum ſed quod factum eſt inſpicitur. Fitz, Faits and 
Feoffments 4, 13, 15. Perk. F. 140, 141, 142, 138, 143. 

But in the Caſes before, where the Deed is delivered to a Stranger, and apt Words are 
ſed in the Delivery thereof, it is of no more Force until the Conditions be performed 
than if I had made it, and laid it by me, and not delivered it at all; and therefore in that 
Caſe, although the Party gets it into his Hands before the Conditions be performed, yer he 
can make no Uſe of it at all, neither will it do him apy good. Bid. 

But when the Conditions are performed, and the Deed is delivered over, then the Deed 
ſhall take as much Effect as if it were delivered immediately to the Party to whom it is made, 
and no Act of God or Man can hinder to prevent this Effect then, if the Party that makes it 
be not at the Time of making thereof diſabled to make it. He therefore that is truſted with 
the Keeping and Delivery of ſuch a Writing, ought not to deliver it before the Conditions 
are performed, and when the Conditions are performed, he ought not to keep it, but deliver 
it to the Party according to the Authority to him given, 3 Co. 35. Fitz. Faits and Feoff- 
ments 13, | 

For it may be a Queſtion, whether the Deed be perfect before he hath delivered it over to 
the Party according to the Authority given him. 

Although an Eſcrow is well delivered into a third Man's Hand, yet if either of the Parties 
to the Deed dies before the Conditions be performed, and the Conditions be after performed, 
the Deed is good, for there was traditio inchoata in the Life-time of the Parties, & poſtea 
conſummata exiſtens by the Performance of the Conditions, it takes Effect by the firſt Delivery 
without any new or ſecond Delivery, and the ſecond Delivery is but the Execution and 
Conſummation of the firſt Delivery. And therefore if an Infant or Woman Covert deliver 
a Deed as an Eſcrow to a Stranger, and before the Conditions are performed the Infant is 
become of full Age, or the Woman is become Sole, yet the Deed in theſe Caſes is not be- 
come good; and if ſhe be Sole at the firſt, and Covert at the laſt, yet it is good, and not 
woided by the Marriage; and yet if a Diſſeiſee makes a Deed purporting a Leaſe for Years, 
and delivers it to a Stranger out of the Land as an Eſcrow, and bids him enter into the 
Land, and deliver it as his Deed, and he does ſo, this is a good Deed, and a good Leaſe ; fo 
that to ſome Purpoſes it has Relation to the Time of the firſt Delivery, to ſome Pur- 
poſes not. 3 Co. 35, 36. Perk. 5. 9. | ae | 

In Caſe ah a Deed is meerly void and takes no Effect by its firſt Delivery, as where 


Huſband's Death delivers the Deed again, in this Caſe the Deed is become good. 
So where a Deed originally good doth become void by Matter ex poſt facto, as by break- 


the Deed is become good again. 

But regularly there may not be two Deliveries of a Deed, for where the firſt Delivery 
takes any Effect at all, the ſecond Delivery is void. Perk. f. 134. 11 H. 6. 24. 

And therefore it is held, that an Infant, or a Man by Dureſi of Impriſonment, makes, ſeals 
and delivers a Deed, Cc. (in which Caſes the Deed is not void but voidable) and after the 
lofant being of full Age, or the Man impriſoned being at large, delivers this Deed again the 
ſecond Time; this ſecond Delivery is void, Debile fundamentum fallit opus. Perk. F. 14. 
50. 119. Cro. Eliz. 37, 483. Dyer g1- 4 | 

So if a Man be diſſeiſed, and makes a Leaſe for Years in Writing, and delivers the Deed, 
and after delivers it upon the Ground; this fecond Delivery is void, for the firſt Delivery 
made it his Deed z but if he had delivered it as an Eſcrow to be delivered as his Deed upon 
te Ground, this had been a good fecond Delivery. Co. Lit. 48. 40 8 

Although 


I for ne; or upon Condition that he deliver up the old Bond be bath of i A als - 


2 Woman Covert ſeals and delivers a Deed, or the like, and ſhe after being Sole after her | 


ing the Seal, gr the like, if the Party to the Deed ſeals and delivers it again, by this Means 
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Although a Writing or Eſcrow that is not ſealed and delivered in Manner as ao 


may not be uſed nor pleaded as a Deed, yet it may ferve and be uſed as an Evidere, 
and Proof of the Agreement contained therein; and whatſoever may be done by Word 


without Writing, may much more and better be done by Writing unſealed or felge 
though it be not delivered as aforeſaid, L 


G HAF. . 


Ok the fozmal o2 conſtituent Parts of Deeds, and the 
Ceremonies uſed on the Execution thereof, 


S Be F. I. 
Of the Parts of Deeds in general, 


” every Deed there are two conſiderable Parts : 

1. The external or material Part, that is, the Vellum, Parchment or Paper, Writing 
and Wax, which are treated of in the laſt Chapter, §. 2, 3, 10. as Things incident to a pou 
Deed. | 

2. The internal or intellectual Part, that is, the Senſe, Virtue and Operation of the Wort 
therein contained, relative to the Matter intended to be conveyed, &c. which is chiefly th 
Subject of this Chapter, treated under the formal and conſtituent Parts of Deeds. 

Deeds for the moſt part conſiſt of theſe formal and orderly Parts, viz, the Premiſſes, Ha. 
bendum, Tenendum, Reddendum or Reſervation, Condition, Warranty and Covenants ; but all 
theſe are not eſſential Parts of a Deed, for a Deed may be good although it has not all thel 
Parts, or it be not drawn and made in ſo formal and orderly a Manner. | 


SECT. I. 


| Of the Premiſſes. 


(A) Premiſes, «what. 


N Premiſſes of a Deed is all the Forepart of the Deed, or all that is written befor 
the Habendum. 

And yet the Word Premiſſes is ſometimes taken for the Thing granted, &c. by a Deed; 
as, in the Habendum, Cc. after a Recapitulation of the Things granted, Sc. it is uſual to 
ſay, And all and ſingular other the Premiſſes hereby granted, &c. | 

A Man makes a Leaſe for Years of a Farm, (except one Cloſe called MV) the Leſſee cove 
nants to do ſeveral Things concerning the Premiſſes; the Word Premiſſes ſhall not extend 
to the Cloſe excepted, but only to that which is prædimiſſa. 11 Co. 50. b. 51. a. 


(B) The Office of the Premiſſes. 


HE Office of the Premiſſes in a Deed is twofold : | 
Firſt, To name rightly the Perſon who makes the Deed ; as the Feoffor, Donor, Li, 
for, &c. and the Perſon to whom it is made; as the Feoffee, Donee, Leſſee, Sc. Concert 
ing this ſee the laſt Chap. F. 5, 6. & infra, | = 
Secondly, To comprehend the Certainty of the Thing to be conveyed by the Deed, either 
by expreſs Words, or ſuch as by Reference may be reduced to a Certainty; (and as 10 this 
fee the laſt Chapter, F. 9.) | N f FEY 
The Premiſſes is to expreſs the Certainty of the Thing granted, and the Habendum 15 i 
expreſs the Quality of the Eſtate. | | 
A Bargain and Sale by Indenture without expreſſing to whom, although the Habendum be 
to 4. B. who is Party to the Deed, is not good ; becauſe the Office of the Habendum 15 only 
ro limit an Eſtate, and not to give any Thing, and there ought to be Grantor and Grantee in 
the Premiſes of the Deed, otherwiſe it is void. Cro. Eliz. 90g. pl. 6. 585. Pl. 15. Marr, 


Caſe 1236. 
* ö There 


ES LOCI. + as - 


n 
Ch. 5 §. 2. 


Pꝛemitles. 

"There is a Diverſity between an Eſtate implied in the Premiſſes, and an Eſtate expreſſed z 
for if A. grants A Rent to B. generally, this by Implication and Conſtruction in Law is for 
Life: But if the Habendum is tor Years, this is good, and qualifies the Generality and Impli- 
cation of the Premiſſes. 2 Co. 14. 4. 24,25. 8 Co. 134. Hob. 170. Co. Lit. 183. 2 Koll. 
r. bg, 66. Cro. Eli. 2 54. : | 

The Premiſſes ſhall ſtand although the Habendum is repugnant. thereto and void; as.if a 
Man enfeoffs another, and in the Premiſſes gives 2% him and his Heirs, Habendum to the 
Froffer and his Heirs for twenty Years or Life , this Deed ſhall take Effect by the Premiſſes, 
and not by the Habendum, for by the Premiſſes and Livery a Fee is given, and the Haben- 
Jum is void. 2 Co. 23. 3. 24. . | 

if in the Premiſſes I enfeoff A. and B. of two Acres, Habendum one of the Acres to A. 
and the other to B. the Habendum is void. 3 Leon. 126. Caſe 178. vide Hob. 172. 

If a Man grants a Term Habendum after his Death, this paſſes by the Premiſſes; for the 
Premiſes are ſufficient to carry it, and the Habendum ſhall not deſtroy it. Cro. Elix. 2 55. 
l 27. Dyer 272. 


(C) The Contents of the Premiſſes. 


$ the Premiſſes in a Deed is all that is written before the Habendum, it generally con- 

tains, (1) The Date, (1) The Parties Names and Deſcription, (3) The Recital, (4) The 
Conſideration, (5) The Receipt, (6) The Grant, &c. (7) The Things granted or conveyed, 
and (8) The Exception. 


(D) The Date. 


IE Date of a Deed is the Deſcription of the Time in which the Deed is made, which 

is done by the Day of the Month and the Year of the King's Reign, or the Tear of 
our Lord, or by both the Year of the King's Reign and Year of our Lord, 

It is either placed at the Beginning of the Premiſſes, or at the End of the Conſequence 
or Concluſion of the Deed. 

In Deeds indented it is ſeldom (if ever) put any where elſe but at the Beginning, thus : 

This Jndenture made the 26th Day of March in the 19th Year. of the Reign cf, &c. and 
in th: Year of our Lord 1746. ' 

But in Deeds Poll the Date is uſually in the Concluſion, or the In cujus rei Teſtimonium, 
Ec. | 

Anciently the Date of a Deed was many Times omitted, and the Reaſon thereof was, 
that the Limitation of Preſcription or Time of Memory did often in Proceſs of Time 
change; and then it was held for Law, that a Deed bearing Date before the limited Time 
of Preſcription was not pleadable, and therefore they made their Deeds without Date, to the 
Fnd they might alledge them within the Time of Preſcription. But the Date of Deeds was 
commonly added in the Reigns of Edward the Second and Edward the Third, and ſo ever 
lince, Co. Lit. 6. a. 


(E) The Parties Names and Addition or Deſcription. 


* Parties or Perſons contracting are the very efficient Cauſes of the Inſtruments or 
Deed of Conveyance, for by their Conſent they are agreed upon and made. 

And ſuch Perſons are either a#tive or paſſive. 

1. An a#ive Perſon in a Deed is he who makes it, or gives, grants, enfeoffs, demiſes, 
releaſes, confirms, parts with, covenants or promiſes any Thing, or ſhortly he who makes 
any Contract or Bargain to or with any other, and is named according to the Contract: As 
the Donor, Grantor, Feoffor, Leſſor, Releaſor, Confirmor, Bargainor, Sc. s 
2. A paſſive Perſon in a Deed is he to whom it is made, and who takes thereby, who is 
likewife ditferently named, according to the ſeveral Natures of the Contracts to or with them 
made; as Donee, Grantee, Feoffee, Leſſee, Releaſee, Sc. 


In regard to the Parties two Things are to be particularly obſerved, viz. their Capacities 


and Names, Addition or Deſcription. | 

Firſt, As to their Capacities, the afive Perſons who make any Deeds ſhould be Perſons 
able to do it, or void of all Impediments, either Natural or Civil. Of which ſee the loſt 
Chapter, F. 4. And the paſſive Perſons to whom Deeds are made ſhould be no ways diſabled 
i take by Deed, Of which ſee the laſt Chapter, 9. 6. 

And Secondly, As to the Names and Addition or Deſcription of the Parties, it is requi- 
ite that they ſhould be certainly named by their Names of Baptiſm and Surnames, with law- 
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tul and ſufficient Additions of Place, Eſtate, Degree, Myſtery or Occupation, to diftinous 
them from all other Perſons of like Name, whether ſuch Perſon be King, Prince, Duts w_ 
quis, Earl, Viſcount, Baron or Lord, which are Names of great Nobility and Honour rh 
be a Baronet, Knight, Eſquire or Gentleman, which as a Diſtinction are termed Names of | : 
Nobility or Honour: Or he be a Yeoman, Huſbandman, Artificer or Labourer : Or elf. if he 
be any eccleſiaſtical Perſon, as Archbiſhop, Biſhop, Archdeacon, Dean, Parſon, Vicar, Cle ge 
Or if it be any Corporation, or Body Civil or Politick, having Covent and common ny 
as Bailiff and Burgeſſes, Mayor and Commonalty, or other Fraternity, &c. See the laft Chap. 
ter, H. 5, 7. 

The 3 and Deſcriptions of the Parties are generally written in this Manner: This 
Indenture made, &c. Between A. B. of the Pariſh of —- or of S. (a Town or poted 
Place) in the County of Gent. of the one Part, and C. D. of the ſame Place, of of the p,. 
riſh of —— (Sc. as the Caſe is) in the County of Yeoman, of the other Part. Fur gar: 
Examples ſee the Second Part. 


(F) The Recital. 


Recital, what. Recital is the Setting down or Report of ſomething done before. 
As of Deeds, Wills, Sc. ſhewing the Derivation of a Title intended to be conveyed 
and of many other Things. Of which ſee the Second Part, Tit. Recital. : 
here placed, The Recital uſually follows the Names and Deſcriptions of the Parties thus: Between 
| A. B. of, &c. and C. D. of, &c. TAhereas one V. S. late of, &c. in and by his lajt Wil 
and Teſtament, bearing Date ibe Day of ——which was in the Year, &c. (after Payment 
of his Funeral Expences, Sc. therein particularly mentioned) did give, &c. Relation, &c. 
And whereas, &c. See the Second Part. | 
Whereneed, When a Man is to take any new Eſtate from the King of a Thing whereof there is n 
tul or not. Eſtate in Being, there the former Eſtate if it be good and of Record muſt be rehearſed and 
recited in the Deed, or elſe the ſecond Grant will not be good ; but in caſe of a common 
Perſon there needs no ſuch Recital ; neither when a Man is to derive an Eſtate out of a for- 
mer, or aſſign over a Term of Years, is it needful there ſhould be any Recital of the former 
Eſtate in Being. Shep. Touch. 76. Yet it is frequently done. 
Where Mi: If one recites or rehearſes an Eſtate made for Term of Years, and then after grants over 
recical will that Term to another, and miſtakes in the Recital, this Miſtake may make all void. 
hurta Deed. As if a Fieri Facias come to a Sheriff to levy a Debt, and he by Writing recite, that the 
Defendant hath a Term of Years, and then grants over that Term to another, and miſtakes 
in the Recital, this Miſtake may make all void; as if a Heri Facias comes to the Sheriff to 
levy a Debt, and he by Writing recites that the Defendant has a Term of Years, and ſuppoſes 
it to begin 1 Maii 2 Jac. when in Truth it begins the 20th of Auguſt, and then ſells the ſame 
Term; in this Caſe the Sale is void, but if he adds theſe Words in the Deed, And all the li- 
tereft that the Deſendant had in the Land; or if he ſells it for a cartain Number of Years only, 
this Grant may be good notwithſtanding the Miſrecital. Shep. Touch. 77. 
If one recites a former Leaſe to be made ſuch a Day to J. S. and then makes a new Leafe 
to begin after the End of the former Leaſe, and miſtakes the Date of the old Leaſe; in this 
Caſe the Deed is good notwithſtanding the Miſtake. 1b14. | 
If one grants a Reverſion, and in reciting the Leaſe in Poſſeſſion miſtakes the Date of it only, 
and recites all the Reſt truly; this will not hurt the Grant, no more than where a Man retites 
that ſuch Land came to him by Forfeiture, and then grants it by Name, for in this Caſe altho' 
it did not come to him by Forfeiture, but by Surrender, yet this Miſtake will not hurt ; and 
yet in Caſe of the King ſuch a Miſrecital may make the Grant void. id. 
If I grant to F. S. all the Lands in Dale which I purchaſed from J. D. or which came unto 
me by Deſcent from J. D. or I give all my Goods to J. S. which I have as Executor to J. D. 
and in Truth I have no ſuch Lands or Goods, but I had them by ſome other Means, or of 
ſome other, in theſe Caſes and by this Miſtake the Deed is void; but if I grant to J. S. all my 
Lands in Dale by Name, as F/biteacre, which I purchaſed of J. D. and in Truth I did pur- 
chaſe them of another, in this Caſe this Miſtake will not hurt the Deed ; ſo if I grant twenty 
Loads of Wood in Dale in the great Wood which I had of the Grant of my Father, but of 
the Grant of another, in this Caſe the Grant is void. Bid. | 
It recite by my Deed, that I am poſſeſſed of ſuch an Intereſt in certain Lands, and afſig 
it. over by the ſame Deed, and thereby covenant to perform all Covenants in the Deed, if Ibe 
not poſſeſſed of ſuch Intereſt the Covenant is broken. Leon. Caſe 164. 
A Recital often is put at the End of the Parcels, of which vide poſt. 
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(G) The Cynſider ation. 


E Conſideration is the Motive or Cauſe why a Deed is made. Confiders- 
T It may be of Money, Goods, natural Affection, Sc. which is moſt commonly and tion, what. 
,roperly expreſſed in the Premiſſes, though it may be put in the Conſequence, and in ſome 
A it may be omitted. 2 Weſt. Symp. $. 55. | | 

If in the Premiſſes it is expreſſed in this Manner: This Indenture made, &c. Be⸗ 
toeen, &c. (Whereas, &c. if there be Recitals) Mitneſſeth, . for and in Conſidera- 
tian of the Sum of Pounds of lawful Britiſh Money by him the ſaid C. D. to bim the ſaid 
1 B. in Hand paid, before the Sealing and Delivery of theſe Preſents. 
gte more concerning Conſiderations in the next Chapter, where each Sort of Deeds are 
p (ticularly treated. | 


(H) The Receipt. 


General Receipt. for the Conſideration is ſufficient; but if the Sum is large, as a valuable 

A Purchaſe for the Land, there if the Deed is called in Queſtion whether fraudulent or 
50 it is abſolutely neceſſary to prove either Payment of the Money, or a Receipt under 
und and Seal, or elſe endorſed on the Back of the Deed. 1 Leon. 130. Moor 304. 
Lev. zog. : | 

The ſeceipt for the Conſideration Money is uſually contained in the Deed thus: -— Fer 
aud in Confederation of the Sum of Pounds of lawful Money of Great Britain, by him the 
{rid C. D. to him the ſaid A. B. in Hand paid, before the Sealing and Delivery of theſe Preſents ; 
the Receipt whereof be the ſaid A. B. does hereby acknowledge, and thereof acquit and diſcharge 
the ſaid C. D. his Heirs, Executors and Adminiſtrators. It | 
Yet not withſtanding this Sort of a Receipt is contained in the Premiſſes of the Deed, it is 
the common Practice likewiſe to endorſe a Receipt, which is ſigned by the Receiver, and 
witnefled. See the Form in the ſecond Part. 


(I) The Grfr, Grant, &c. 


. Words muſt be uſed in every Inſtrument, as the Nature of the Contract requires 

they ſhould be agreeble to ſuch Words as are requiſite and expreſſed in the other Parts 

of the Deed, 

ln Froffments, Feoffavi, Dedi, or Conceſſi; or Huth given, granted, enfeoffed and confirmed; 

ani by theſe Preſents Doth give, grant, enſeoſf and confirm, &c. | 
In a Bargain and Sale, Barganizavi & Vendidi. Or thus: Hath granted, bargained and 1 
lo; and by theſe preſents doth grant, bargain and ſell, | 
The Words Demiſe and Grant hive been adjudged to amount to a Bargain and Sale with- 
out otner Words. Vent. 141. Med. 1. Cro. Fitz. 166. | 

Sometimes the Word Grant is left out, becauſe it amounts to a general Warranty, without 
a [pzcial Covenant, Shep. Prec. p. 73. 

Although it is good and very proper, that the Words Bargain and Sale ſhould be in the | 
Deed, they being the Words mentioned in the Statute of Inrolments, or the 27 H. 8. c. 16. - i 
yet they are not abſolutely neceſſary, for other equivalent Words may be uſed to take Effect „ 
by that Statute: For whatſoever Words upon valuable Conſiderations would have raiſed an l 
Uſe at Common Law, the ſame amount to a Bargain and Sale within the Statute; as, 

Where a Man by Deed indented and inrolled covenants in Conſideration of Money to 
ſnd ſciſed to the Uſe of his Son in Fee; this by Reaſon of the Inrolment is a good Bargain 
and Sale, and yet there is not one Word of Bargain and Sale in the Deed. 2 Inf. 672. 
Carter 665 78. Cro. Jac. 210. Cro. Eliz. 166. : | 

1 X Path given, granted and confirmed; and by theſe Preſents Doth give, grant 
ma confirm. | i 

In Leaſes. Path demiſed, granted and to Farm letten; and by theſe Preſents Doth de- 
miſe, grant and to Farm let and ſet. | 
in a Leaſe and Releaſe. | 0 Z 
Fig, As to the Leaſe, or rather Bargain and Sale. Þath granted, bargained, and ſold; 
and by theſe Preſents Ooth grant, bargain and ſell unto the ſaid C. D. his Executors, Admi- 
uſtrators and Magus. B 0 | 
The Word Grant will make the Land paſs by way of Uſe. 2 Med. Rep. 262, 253. 

If the Words Bargain and ſell, in Conſideration of Money be in the Leaſe, an Uſe will 
Friſe by the Statute of Uſes. 
So if in Conſideration of Money one doth Demiſe, &c. Mod. Rep. 262, 263. 


; 


Sec ondly, 
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Secondly, As to a Releaſe, Remiſi or Relaxavi; or Path granted, bargained, . 
releaſed, and for ever quitted claim and confirmed; and by theſe Preſents Do Fa, 0 
ſell, remiſe, releaſe, and for ever quit claim and confirm. 5 uin, 

The Words Remiſe, Releaſe and Quit-claim, are neceſſary in every Releaſe; they are 7; 
tleton's Words in F. 445: : e Lit. 

But there are other Words of Releaſe, as Renunciare & Acquietare. | 

So likewiſe if the Leſſor grants to the Leſſee for Life, that he ſhall be Ai 
Rent, this is a good Releaſe Lil. Y. 532. Co. Lit. 264. 6. 2 {charged of the 

In a Confirmation, Confrmavi, Ratificavi ; or Dave granted, ratified and «© 
and by theſe Preſents Od grant, ratify and confirm unto (the ſaid) C. D. (ef, &c.) 

The Word Demiſe may amount to a Confirmation. Lit. Rep. 270. Plow. 18 . W 11 

The Words Dedi, Conceſſi & Confirmavi, are as good, and Work without Livery 1 A 
Ten. F. 531. Lit. Rep. 270. Co. Lit. 301. 2 Sand. 96, g7. | 1 

Volo, that the Leſſee for Years ſhall have for his Life, is a good Confirmation, Lit 
Rep. 270. 

In a Surrender. Pave granted and ſurrendered; and by theſe Preſents Do grant ay 
ſurrender oy &c. t. Potb Py on” 

In an Aſſignment. Path granted, bargained, eld, aſſigned and ſet over; an 
Preſents Doth grant, bargain, ſell, aſſign and ſet _ fs 1 d by theſe 
For more relating to Words required by Law, ſee the laſt Chapter, 5. 9. 


Mfirmed, 


(K) The Things granted or conveyed. 


As to the Matters, Things and Facts, of which Inſtruments are to be made, I have in 
the laſt Chapter, §. 8. made a copious Diviſion, and in 5. 9. treated of apt Words re. 
quired by Law to expreſs thoſe Things, therefore leſs is neceſſary to be mentioned here. 
I being now come to that Part of the Premiſſes where the Things conveyed are named 
and deſcribed, it may be proper to make the tollowing Obſervations: 
Firſt, All that is conveyed mult be ſet down; for if any Thing more be put down in the 
Habendum than is in the Grant in the Premiſſes of the Deed, it will not paſs. 
Secondly, The Things conveyed ſhould be ſet down in Order. 
1. The more worthy Things before the leſs worthy; as a Manor before a Meſſuage, a 
Meſſuage before Land, Arable Land before Meadow, and Meadow before Paſture, &c. 
2. General Things before ſpecial Things. | | 
3. Particular Things after this Order: (1) A Meſſuage, (2) A Toft, (g) A Mill, (4) 
Barns and Out-buildings, (5) Gardens, (6) Orchards, (7) Arable Land, (8) Meadow, (9) 
Paſture, (10) Wood, (11) Furze and Heath, (12) Commons and Rents. | 
This is not neceſſarily required, for a Deed may be good in Law if they be otherwiſe 
laced. TED | 
E Thirdly, If there be a Certainty in the Thing granted, as it is deſcribed, and it can by any 
circumſtantial Matter within the Grant be found out, although there be not an orderly and 
formal Deſcription of it by the Quality of the Thing, the Boundaries, Sc. yet the Deed 
herein may be good, and the Thing may paſs well enough. ' | 
However, it is beſt that the Things granted be carefully ſet down, and certainly deſcribed, 
by the 2yality, Quantity and Situation thereof, and by any Thing elſe that may aſcertain it; 
for Omiſſions and Mifnaming of T#:ngs are dangerous; and if any Thing granted be alto- | 
gether incertain, and not reducible to a Certainty, the Grant will be void in that Part, and 
nothing will paſs. TE e . e Vo 
Feurthly, Any Thing may be granted by the Name whereby it is and has been uſually 
called within nine or ten Years, although it be an improper Name, or not its firſt ot 
true Name. | | 5 ICT = 
* Fifthly, By the Grant of any Houſe, Land, or the like Thing in Poſſeſſion, the Re verſion 
thereof, and the Rent reſerved upon any Eſtate made thereof, will paſs. | 
* Sixthly, If the Thing granted be named only in the Habendum and not in the Premiſes, 
it will not paſs. 1 | 
Seventhly, By the ſame Words as Things may be excepted they may be granted. 
This Part of the Premiſles follows the Words of the Grant or other Deed, thus: Hath 
granted, &c. and by, &c. Doth grant, &c. uvto' tbe ſaid C. D. bis, &c. All that Meſſucg? | 
or Tenement, &c. with their and every of their Appurtenances, ſituate, lying and being in E. 
in the Pariſh of F. in the County of G. late in the Tenure or Occupation of IA. and new in the 
Tenure or Occupation of, &c. adjoining Eaſtward to, &c. together with, &c. Vide a great 
Variety of Forms in the ſecond Part. ee 


It 
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It is uſual in this Part of the Deed after the Grant of the Things in particular, and be- 
fore the general Words, (as well as after the Names and Additions of the Parties before 
mentioned) to interpoſe by way of Recital, from whom the Lands, &c. came to him that 
makes the Deed, in this or the like Form, (All which ſaid Premiſſes were heretofore in the 
Poſſeſſion of one IL. M. and by him conveyed to O. B. and bis Heirs, by whom the ſame were af- 
dards conveyed 10 the ſaid A. B. and his Heirs. 

F ror more Examples fee the ſecond Part. 

As to Recitals, obſerve, that, | | 

It is very neceſſary, that a Recital ſhould be in the Premiſſes in one of the Places be- 
ſore mentioned, to ſhew how the Land came from one to another, whereby the Grantee 
may know how tO make good his Title to it; but where he has all the Title Decds in his 
org Hands, there is no need of ſuch Recital. 

. Great Care ought to be taken where any ſuch Recital or Reference is made, that it be 
truly and rightly done, otherwiſe it will do more hurt than good, 

„ The Deed is good without any ſuch Recital. 

The general Words uſed after the particular Words are ſafe and beſt to be uſed, for it 
is better to have too many than to few Words, The general Words ſometimes begin — 
and all Houſes, &c. Vide the ſecond Part. 

And ſometimes the Words, And all the Eſtate, &c. are added; but this ought only to 
be when he who makes the Deed parts with all his Eſtate; for when he only grants a 
leſſer Eſtate out of a greater, then to add ſuch Words would be unreaſonable and in- 
conſiſtent. | | 7 

This Part of the Premiſſes generally concludes with theſe Words — 7. ogether with all 
Deeds, &c. Vide the ſecond Part. 

As to the Grant of Deeds in this Manner, obſerve, 8 

1. That however Deeds generally will follow the Land, and without granting them the 
Purchaſer will have them, yet it is not amiſs to uſe this Clauſe, for one cannot be too ſure 
and cautious, 

2. It is reaſonable, that the Purchaſer ſhould have all the Deeds, unleſs the Seller have 
more of the ſame Land, for then it is reaſonable, that he keep them to defend the Title of 
his own Land, or unleſs he has granted them away. | 

Where the Title Deeds concern other Lands beſides theſe now conveyed, the Vendor 
uſually grants Copies of ſuch Deeds. 175 


(L) 7. he Exceftion, 


HE Exception is a Clauſe whereby the Donor, Feoffor, Grantor, or other Perſon 1. Exception, 
contracting, excepts or takes a particular Thing out of a general Thing granted what. 


or conveyed, a | 

The Thing excepted is exempted and does not paſs by the Grant, neither is it Parcel of 
tc Thing granted; as if a Manor be granted excepting one Acre thereof, hereby in Judg- 
ment of Law that Acre is ſevered from the Manor. 

An Exception excepts clearly, but a Saving does not. Carter 99. 

A Saving never amounts to a Gift of any Thing. T. Raym. 359. | 
An Exception out of an Exception, or a Saving out of a Saving, makes a Thing as if it had 


Nay 


fever been excepted, Cro. Eliz. 372. pl. 19. 


Rules and Examples concerning Exceptions in Deeds, 


Rule 1. 


F 


im by Law, as if a Leſſee for Years aſſigns over all his Term in the Land, excepting the 

Tinber-Trees, Earth or Clay, this Exception is not good. Shep. Touch. 79. 5 Co. 12. b. 
ut if a Leſſee for Life makes a Leaſe for Years, or Leſſee for twenty-one Years makes 

3 Leaſe for twenty Years; or Tenant by the Curze/y, or in Dower, grants over their Eſtate, 
ug the Timber-Trees, theſe are good Exceptions. | 5 

Ed. nd if a Leſſee for Life or Years opens a Coal Mine, and then aſſigns over his 

220; 3 the Mines, or the Profits thereof; theſe are void Exceptions. Shep. 

28 \ . 


Qqq Rule ay 


241 


'; muſt be of ſuch Thing as he who makes the Exception may have, and does belong to him. Of what it | 
or it the Exception be of ſuch a Thing as the Grantor cannot have nor does belong to may be. 


O44 —_ 
* 4. - 
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Of what it 
muſt be. 


— 


Rule 2. 


It muſt not be the whole Thing granted, but a Part thereof only. 

An Exception that goes to the whole Thing granted or demiſed, is a void Exception 
Cro. Elix. 6. pl. 2. 244. pl. 1. 1 FORD | 

As if one grants all his Lands in Lambburſt, except the Manor of Hodley, and he has 50 
other Lands in Lambburſt than the ſaid Manor, the Exception is void. Cro. Els, 6. 

A Man cannot Grant an Eſtate, and reſerve a Part of the Eſtate; as, to make a Feoffmere 
in Fee, and reſerve a Leaſe for Life; or grant an Advowſon, and reſerve the Preſentation 
for his Life. Shep. Touch. 79. . 

The Exception muſt be of Part of the Thing, and not of Part of the Eſtate. 


Rule 3. 


The Thing that is excepted muſt be Part of the Thing granted before, and not of ſome 
other Thing. 

The Ke tion is always of a Thing granted, and a Thing in eſſe, and not of a ney 
Thing, which was not before mentioned or granted. Dyer 59. 4. pl. 11. 

If the Exception be of another Thing than the Thing granted; as if one grants a May 
or Land, excepting Twelve-pence, or excepting the Trthes, or excepting one Acre of Ground 
which is no Parcel of the Manor or the Land before granted; 

Or if one grants the Land deſcended to him on the Part of his Father, excepting the 
Land deſcended to him on the Part of his Mother; theſe Exceptions are void. Sbep. Tel, 
78, 79. 

| Rule 4. 

The Thing excepted muſt be of ſuch a Thing as may be ſevered from the Thing granted, ard 
not of inſeparable Incidents. Dyer 59. a. 

Exceptions of ſeveral Incidents are good. 

But if inſeparable Incidents; as if a Manor be granted, excepting the Court-Baton; or 
Land be granted, excepting the Common appendent thereto belonging; theſe Exceptions 
are void. Shep. Touch. 79. | 

A Grant of a Manor, excepting the Courts, is void, for a Manor cannot be without Courts. 
Hob. 101. 

But a Man may grant a Manor, excepting any of the Demeſnes and Services, ſo as a 
real Manor, not a reputative Manor, be left. Hob. 170. 

If a Man has but one Cloſe in Dale, and he grants all his Lands in Dale, excepting that 
one Cloſe, this Exception is void. Heb. 170. Moor, Caſe 1239. | 

If a Man makes a Leaſe for Life of a Manor to which an Advouſon belongs, and he ex- 
cepts the Advowſon, if he grants over the Reverſion, the Advowſon will not paſs, becauſe 
it is ſevered and diſmembred from the Manor, and thereby is become an Advowſon in 
Groſs. 11 Co. 50. a. 

But if one has a Manor in which he has Parks and Fiſh-ponds, and he grants the Manor 
for Life, except the Game and Fiſh, and afterwards grants the Reverſion of the Manor, 
by this the Game and Fiſh will paſs. 11 Co. 50. 6. 

If I let my Re#ory, excepting the Glebe, it is a void Exception: So of a Leaſe of 2 
Manor, excepting the Demeſnes, for a Rectory cannot be without Glebe, nor a Manor 
without Demeſnes. Winch 23. | 


Rule 5. 


It muſt be of a particular Thing out of a general, or of a Part of an intire Thing, and nut if 
a Particular out of a Particular, or the whole Thing itſelf granted. 

If the Exception be of a particular Thing out of a particular Thing; as if one grants 
IWhiteacre and Blackacre, excepting Blackacre; or grants twenty Acres of Land by pat 
cular Names, excepting one Acre of them; theſe Exceptions are void. Sbep. Touch. 79. 

For the Grant ſhall be taken moſt ſtrongly againſt the Grantor. Carter 104- «4 

An Exception of a Thing granted by a ſpecial Name in the Premiſſes, is void; but * 
good for a Thing granted in the Premiſſes by general Words; and although it is by ſpeci 
Name excepted, yet the Exception is void. Moor, Caſe 1236. n 

A. lets to B. a Rectory for Years, excepting the Manſion-Houſe of the Rectory, cr 
to B. (the Leſſee) a Chamber; this is an Exception out of an Exception; which is good, 
and ſhall make it paſs by Force of the Leaſe; for this Exception or Saving makes the 
Thing excepted, as if it never had been let: So a Saving out of a Saving, makes it By 
it had never been excepted, and then it paſſes by Force of the Leaſe at firſt, Cro. Fla. 


372: P 95 Rule 6. 
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Rule 6. 


An Exception muſt be conformable to the Grant, and not repugnant thereto. 

If it is repugnant to the Grant, it ſubverts it utterly and takes away the Fruit of it; as How it mu 
if one grants 4 Manor or Land to another, excepting the Profizs thereof; or makes a Feoff-be made. 
ment of a Cloſe of Meadow or Paſture, reſerving or excepting the Graſs of it; or grants a 
Manor, excepting the Services; theſe arè void Exceptions. 

Sg if one grants his Houſe, Chambers, Cellars and Shops, excepting his Shops; it is ſaid 
this is no good Exception. 

And if one grants his Meadow and Paſture Grounds, except his Meadow Grounds; this 


Exception 1s not good, no more than if one grants 71π j Manors, or two Acres, excepting one 
em. | 

8 oo yet if a Man makes a Leaſe for Years of a Mill, excepting the Profits thereof during 
the Life of the Leſſor; it is ſaid, this has been adjudged a good Exception. Sed. Q. For 
the Exception of the Profits of a Thing is the Exception in Effect of the Thing itſelf. 
Shep. Touch. 79. | 

An Exception that croſſes the Grant, or is repugnant thereto, is void. Hab. 72, 170. 
Vide Moor, Cale 1236. 


Rule 7. 


The Thing excepted muſt be certainly deſcribed and ſet down. As, 

If a Man grants all his Lands in Efſex, ſaving, beſides, or except his Lands in Dale; or 
all his Lands in Dale, excepting one Houſe or one Acre in certain; or one Houſe, excepting 
one Chamber in certain; theſe and ſuch like Exceptions are good. Shep. Touch. 78. 

And if one grants a Manor, excepting one Tenement, (Parcel of the Manor) or excepting 
the Services of J. S. (who holds of the Manor) or excepting one Cloſe; or excepting one Acre; 
or excepting the Advowſon Appendant; or excepting the Woods; or excepting twenty Acres 
of Wood; or excepting all the Groſs Trees; theſe are good Exceptions, Bid. | 

And if one grants a Meſuage and Houſes thereunto belonging, excepting the Barn, or 
excepting the Dove-Houſe, it ſeems this is a good Exception; for they may paſs by the 
Grant of a Meſſuage, &c. Did. 

And if one grants Land, excepting the Timber-Trees thereupon, or excepting the Trees 
thereupon; or if a Man ſells a Wood, excepting twenty of the beſt Oaks, and ſhews which 
incertain; theſe are good Exceptions. 1bid. 

So if one has a Manor wherein is a Wood called the Great Food, and he grants his Ma- 
nor, excepting all the Woods and Underwoods that grow in the Great Mood, and all the Trees 
that grow elſewhere; this is a good Exception. 

And if one grants a Meſſuage and all the Lands and Tenements thereunto belonging, ex- 
cepting one Cottage; this is a good Exception. 

And if one grants a Reverſion, excepting the Rent; this is a good Exception of the Reut, 
and doth keep it from paſſing by the Grant. | 

So if a Man has a Rent-charge out of Land, and he releaſes his Right in the Land, except 
the Rent, the Exception is good. . | 

So if the Lord releaſes to his Tenant Salvo Domino ſuo, Ec. this is a good Exception. 

5 one grants all his Horſes, except his Whit? Horſe; this is a good Exception of the 
ite Horſe. 

If a Man be ſeifed of a Manor, and leaſe it by Deed indented for Life, Exceptis & re- 
ſervatis quod bene liceat to the Leſſor ſuccidere, dare & vendere omnes groſſas arbores in dicto 
manerio creſcentes, c. it ſeems this is a good Exception of the Trees. Shep. Touch. 78. 

If A. lets all his Land in D. other than Whiteacre, and all his Land in S. except Black-. 
are, for twenty-one Years, the Remainder to B. in Fee, except before excepted; I hold 
(lays Hrrel) Whiteacre paſſes; for the Grant ſhall be taken moft ſtrongly againſt the Gran- F 
tor. Carter 104. So that the Exception is void for Incertainty. 

A. lets the Manor of Sale, ſaving Whiteacre, to B. the Remainder to C. for twenty 
Years, ſaving Greenacre; the Remainder of all to D. except Dry Cloſe ; the Remainder to 
John a Stile of all, except before excepted. I think (ſays Tyrreil) in this Caſe all paſſes to 
Jobn a Stile, except Dry Cloſe. Carter 104. | 

Yet (ſays he) I grant, that if A. lets to B. all his Land in Sale, ſaving or reſerving, or 
other than Whiteacre, the Remainder to C. except before .excepted; in this Caſe I grant 

Pileacre is excepted, becauſe there is no Exception before, and the Exception would be 
an ard idle if it ſhould not be ſo taken; Carter 104. 
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A Man made a Feoffment to divers Uſes, excepting two Cloſes, for the Life of the 
Feoffor only: It was adjudged that theſe two Cloſes were excepted, and did deſcend { 4% 
Heir at Law) either becauſe the Exception was good, tho? the latter Part of the Sentence 
viz. for the Life of the Feoffor only, was void, and therefore to be rejected; or the whole "i 
ception was void becauſe one intire Sentence; yet the Court agreed, that there was ng Uſe 
limited of theſe two Cloſes, which were intended tq be excepted ; for the Uſe was limited gf 
the Manor, Exceptis preexceptis, which excluded the two Acres; for although there were not 
ſufficient Words to except them, there was enough to declare the Intention of the Feoffor to 
be ſo. Vent. 106, 107. 

If a Feoffment be made of a Manor, except Blackacre, to himſelf for Life only, Halen. 
dum, except before excepted, to the Uſe of B. in Tail, Blackacre ſhall not paſs to B. in Tail 
Lev. 287. | 

If a Man bargains and ſells his Land in D. except what he ſhall afterwards deviſe; this 
Exception is void for the Incertainty. Hob. 72. 

If Woods whereof a Præcipe lies (by the Name of ſo many Acres of Wood) be Parcel of 
a Manor, and I leaſe the Manor, excepting the Woods; by this the Soil whereon they gruy 
is excepted. . 11 Co. 49. 5. Poph. 146. | 

By the Exception of J/oods and Underwoods, the Soil itſelf whereon they grow is except. 
ed. 5 Co. 11.4, Poph.146. | | 

But if I except all my Trees growing in the Manor; in that Caſe the Soil itſelf is not ex- 
cepted. 11 Co. 49. 5. Poph. 146. 

In Exceptions of Woods and Trees obſerve theſe ſix Things: 

Firſt, That notwithſtanding they are excepted, they are Parcel of the Inheritance ; and by 
Demiſe for Years of the Manor they will paſs, becauſe the Freehold remains, and the Leſſor 
remains Tenant to the Præcipe; but by a Demiſe for Life with ſuch Exception e contra, 
5 Co.t1. 4.9. 11 Co-:50c . | 

Secondly, That where the Exception is of the Trees only, the Soil itſelf*is not excepted, 
but only ſufficient Nutriment for the Trees. : 

One lets a Tenement or Cloſe whereof was Wood, and commonly known by the Name 
of a Wood, and in the Leaſe was an Exception of all ſaleable Woods now growing, or 
which ſhall grow hereafter, which have been ſold by the Lord of the Premiſſes, with freeEntry, 
Egreſs and Regreſs, for felling, making and carrying off the ſame at all Times convenient; 
in this Caſe the Soil was not excepted, but paſſed to the Leſſee. Cro. Fac. 524. 

4 hirdly, That the Leſſee ſhall have the Paſture growing under the Trees, vide the Caſe 
above. 

Fourthly, That the Leſſor ſhall have all the Benefit of the Trees. 11 Co. 50. 4. 

Fifthly, That he ſhall have the Fruits, and all other Profits of the Trees. 11 Co. 50. 

Sixthly, That where the Leſſor excepts the Trees, and afterwards he intends to ſell them, 
the Law gives to him, and to thoſe who buy them, Power, as an Incident to the Excep- 
tion, to enter and view the Trees, and ſo to cut them down and carry them away. Lex el, 
cuicungue aliquis aliquid concedit, concedere videtur & id fine quo res ipſa eſſe non poluit, is à 
Principle in Law. 11 Co. 52. 4. 13 Co. 68. | 

If a Leſſee for Life makes a Leaſe for Years, excepting the Wood, Underwood and Trees 
growing upon the Land, it is a good Exception, although he has not any Intereſt in them 
but as Leſſee, becauſe he remains always Tenant, and is chargeable in Waſte ; wherefore to 
prevent it, he may make the Exception: But if. Leſſee for Years aſſigns over his Term 
with ſuch an Exception, it is a void Exception, Cro. Jac. 296, 


Rule 8. 


In what Part The Exception out of the Thing granted may be in any Part of the Deed, but it moſt com- 
of the Deed. monly. and properly ſucceeds the ſetting down of the Things granted, and is made by one 
By what of theſe Words, excepted or excepting, beſides, ſaving, ſave only, excepted- and always re. 
Words. ſerved, &c. | 
The Form may be in this or the like Manner: All that, &c. (deſcribing the Things 
granted, as before, and then go on with the Exception) Saved and excepted /- 100 
ſaid A. B. his Heirs and Aſſigns for ever, out of this Feoffment or Grant, (or Grant, Bargain 
and Sale, c.) All that Meſſuage, &c. And all and fingular the, &c. always forepriſed, en. 
cepted and reſerved unto the ſaid A. B. his Heirs and Aſſigns. See the Second Part, Title 
Exceptions. 101 £1 >paeh 
If a Leaſe be made, Provided that the Leſſee ſhall not fell the Woods; this Proviſo is no 
Exception, but the Woods are demiſed. Brownl. 241. 
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By the ſame Words whereby it may be well granted it may be ell excepted. 
$22 before (K). Fes 

RT | Rule 10. TC | | 
|; may be made by other Wards that carry the ſame Senſe, but the Words before mentioned art 
| roper. : \ | 
grow Words other than, will make an Exception as in the Statute of Fines, 4 H. 7. 
which concludes thus —— All Perſons, except Feme Coverts, other than thoſe that be Parties 10 
be laid Fine — Here other than makes an Exception out of an Exception. Carter 99. 


Of the Habendum, 
(A) Habendum, what. 


HE Habendum is a Clauſe in a Deed, ſhewing what Eſtate the Grantee ſhall hold in 
the Thing ranted. N ET, Tþ it: vio 20 f en vr, * 17 35 8 Tt EH . 
It is ſo called from the Word Habendum, being the firſt Word in that Part of a Deed, 
when written in Latin. | W FF 
An Eſtate may be made by a Deed without any Habendum at all; as if one gives or 
grants Land to another, and limits no Eſtate, without any Habendum in the Deed, and ſeals 
and delivers this Deed, and makes Livery accordingly; in both theſe Caſes the Deed is good, 
and in the firſt Caſe an Eſtate in Fee-ſimple is made, and in the laſt Caſe an Eſtate for 


Like is made. 1 2 267 fo 5 1 Ec J 1 0 on. ON 
(B) The Office af the Habendum. 


HE Office of the Habendum is to expreſs the Certainty of the Eſtate which the Gran- 
tee, Sc. is to have, for what Time, and to what Uſe. _ T 
It is to limit an Eſtate, and not to give any Things ., . 
t ſometimes qualifies the Eſtate, ſo that the general Implication of the Eſtate, which by 
Conſtruction of Law paſſes in the Premiſſes, by the Habendum may be controlled; but not 
if the Eſtate is expreſſed in the Premiſſes; as if a Man by Deed gives Lands by the Premiſſes 
to one and his Heirs, Habendum to him for Life; this Habendum is void becauſe repugnant 
1 what is expreſſed ; not if the Habendum had been to the Heirs of his Body. Hood, 

2. 6. 3.0 Rr So on Keen els; as anointed A fell e e 5 g 
But if the Eſtate, had only been implied in the Premiſſes; as if 4. grants a Rent to B. 
generally in the Premiſſes, the ſame by\[mplication and Conſtruction in Law, is an Eſtate for 
Life; yet an Habendum for Years is good, and ſhall gualify the Generality and Implication 
of Law in the Premiſſes. DIe. Wakes eee ee 
An Habendum may ſometimes explain the Premiſſes, to prevent Wrong; vide paſt. and 
ſometimes enlarge the Premiſſes; as if a Man gives Lands in the Premiſſes to one and the 
Heirs of his Body, Habendum to him and his Heirs, he has an Eſtate- tail and a Fee-ſimple 
expectant; for when the Deed. at firſt contains ſpecial Words, and afterwards concludes in 
rap Words, both Words, as well general as ſpecial, ſhall ſtand. Thid. Tones Rep. 4. 

9. 154. Dyer 160. 821 2 ITE 1 Y { . 4. 0 1 4 N | | j 
An Habendum may abridge the. Premiſſes. Jones Rep. 4. Vide Moor, Cale 1236. 
J. V, was ſeiſed in Fee of a Houſe and Garden in L. and held it in Burgage, and by 
his Will deviſed it to M. his Wife for Life, and died; but before the making of his Will, 
he made a Deed of Feoffment to G. M. his Son, Habendum after the Death of the ſaid F. V. 
the Feoffor to the ſaid G. V. in Tail, and made Livery of Seiſin ſecundum formam Cbartæ; 
the Feoffment was void, and nothing paſſed, and then the Will made afterwards was good 
for when no Eſtate is expreſſed in tñe Beginning of a Deed, but only an implied Eſtate for 
ite, as here, and by the Habendum an expreſs Eſtate is limited, this doth control the im- 
plied Limitation ; and if this be void and repugnant in Law; as it is here, being after the 
Death of the Feoffor, all is void; but if there be an expreſs Limitation" in the Beginning, 
if the Habendum be repugnant, it is void, and the firſt” is good; and although Livery be 
me, yet it is tied ſecundum formam Chatte, which is void, and ſo all is void, for it is but 
itz Execution of a void Deed. Cro. Eliz. 254. pl. 27. e | 

Sometimes the Habendum gives an Eſtate where nothing was given before. Pla. 160. 8. 
And ſometimes it will alter the Eſtate pro in the Premiſſes. Did. 147 3 
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Part], 
Sometimes it gives to a Perſon not named before. Bid. Mg 
The Habendum ſhall. never introduce one who is a Stranger to the Premiſſes (3 7,,, 

Caſe 60.) to take as a Grantee, but he may take by Remainder. T. Raym. 145. 


(C) Mat the Habendum ſpould contain, aohere placed in the Deed, and by ulat 
| enn © Words expreſſed. | 


IT is neceſſary that the Habendum ſhould comprize and include the Premiſſes, and it mug 
] be conſiſtept with that which is there expreſſed ; for if it is not, the precedent Eſtate 
given by the Premiſes ſhall' ſtand;*and' the Eſtate by the Habendum ſhall be void, We, 
B. . . 2: : | 

In it ſhould be ſet down again the Name f the.Grantee, the Eftate that is to be made 
and limited, or the Time that the Grantee ſhall have in the Thing granted or demiſed, 
and to what Uſe, and therein ſometimes, though needleſly, is ſet down again the Thing 
granted. 


a have and to hold e ſaid Meſſuage or Ti * Lands and Premiſſes, before by 


1 


h How Haben- p all be taken moſt 
lr dum ſhall be 
conſtrued. 


J. S. pays 100 L. and, 
* 


pays it; in this Caſe the Eſtate is become a pure Fee ſimple. Plow. ; 57 


i 


and Grants. Co. Lit. 8, 9. 
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"Put this Rule hath many Exceptions; for if a Feoffment of Land be made to J. S. & 
beredibus, without the Word ſais, this is a Fee-fimple. | 


And yet if the Grant be zo J. S. and J. D. & hæredibus, without this Word ſuis, contra; Life. 
ot this is only an Eſtate for their Lives. 


And if Lands be 1055 to a Biſhop, Parſon, or the like, To have and to hold to him Fee-fimple. 


is is a Fee- ſimple. 


G& alſo of a Grant Ecclęſiæ de D. | 
So if a Grant had been to the Monks of ſuch a Houſe, it had been a Fee-fimple in the 
= DOS ee i Mn nn Belen wenn, of + ga | 
7 in like Manner it is in other Caſes; as if one recites that B. has enfeoffed him of 
hiteacre, To have and to hold to him and bis Heirs; and then he faith further, that as fully 
as B. hath given Mhiteacrè to him and his Heirs, he doth grant the ſame to C. by this C. 
the Grantee hath the Fee-ſimple of this Acre, | t 5 
And if one grant two Acres to A. and B. To have and to hold, the one to A. and his 
Heirs, and the other to B. in forma predifa; by this B. has a Fee-ſimple in this other 
Acre, for an Eſtate in Fee: ſimple, Fee-tail, or for Life, may be made by ſuch Words of Re- 
ference. Shep. Touch. 101. | 7 FAD AT] 
Allo if a Rent be granted between Parceners, to make an Equality of Partition, and it 
be granted generally and without any Words of Heirs, yet this is a Fee- ſimple. CAL 


So where Lands are given in Frantalmoigne. Shep. Touch. 101. | 


5 


And fo alſo it is in the Caſes of a Releaſe of Right, a Fine and a Recovery. Shep. 
Touch. 102. | | | | 3 

If one gives or grants Lands to another, To have and to hold to him and his Heirs Males, 
or to him and his Heirs Females; in both theſe Caſes there is a Fee-ſimple made; but it is 
otherwiſe when theſe Words are in a Will, for then it is but an Eſtate in Tail only. Lit. 5. 31. 
11 Co. 46. | e 

If one grants Land to one, To have and to hold o Fim and his right Heirs; by this he 
has a Fee-ſimple. Shep. Touch. 102. ads Bien 

And ſo it ſhall be taken if it be by Fine. 

So if one grants Land zo J. S. for Life, the Remainder to the Heirs, or to the right Heirs 
J. S. this is a Fee-ſimple. _ NA A op YN IL 

So if one makes a Feoffment in Fee to the Uſe of himſelf for Life, and after his Death to 
the Uſe of -bis Heirs ; this is a Fee-ſimple. INT OI ED NOT 

If one grants Land to J. S. To have and to hold to him and tbe Heirs of J. S. this is a 
Fee-ſimple, and all one with a Grant to FJ. S. and his Heirs, Shep. Touch. 102. f 

If one grants Land to another, To have and to hold to bim for twenty Tears, and that 
ofter the twenty Years the Grantee ſhall have it to him and his Heirs by 10 J. Rent, and makes 
Livery of Seiſin; by this the Grantee ſhall have the Fee-ſimple. Shep. Touch. 102. 

If one grants Land to the Wife of J. S. To have and to hold to her for Life, and after to 
J. S. in Tail, and after to,the right Heirs of J. S. by this F. S. has a Fee-ſimple. Eid. 

And if one grants Land % A. for Life, the Remainder to B. for Life, the Remainder to 
ihe right Heirs of A. by this 4. has a Fee-ſimple. | 
If Land be granted to a: Man and his Wife, To have and to hold e them and the Heirs 
Hing of tbem; this is a Fee-ſimple, and not a Fee-tail. Bro. Eſtates 86. 

if Land be granted. to. one and his Heirs, by the Premiſſes of a 1 eed, To have and to hold 
io bim for Life ; by this he has a Fee-ſimple. Sbep. Touch. 12 63 ET III 

if Land be given or granted to one, 133 to him and his Heirs, ſo lon as he pays A Fee ſimple 
ol. yearly to J. S. and his Heirs, or ſo long as ſuch a Tree dath ſtand, or the like; this is a <ua-ikied. 
85 2 Fee · ſimple, but it is limited and qualified, and determinable upon this Contingent. 
Lep. Touch, 101. e c | poco ren thre heck Real | 

lf by the Premiſſes of a Deed Land be granted to one and the Heirs of bis Body, To have Fee-fimple . 
and to hold to him and his Heirs ; by this he has an Eftate-tail and à Fee-fimple expectant, ex, ant. i} 
nd ſo vice verſa, Shep. Touch. 102, | ' 
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If by the Premiſſes of a Deed the Grant be to bim and bis Heirs, To have and to hold ;, 
7 Wa the Heirs of his Body; by this alſo he has an Eſtate · tail and a Fee-ſimple expectant 
Lid. a 

No Limitation of the Party can make a Freehold commence in futuro. 5 Co. 55. 4. 3. 

Tenant in Fee cannot grant his Eſtate, Habendum after his Death; for then he would have 
a particular Eſtate in himſelf againſt the Rules in Law. Cro. Jac. 376. pl. 2. Cro. Elz 
254, 255. Pl. 27. 

"If Land 15 * to the Son, To have and to hold to him and his Heirs of the Body of jj; 
Father; by this the Son has a Fee-ſimple. Shep. Touch. 103. 

If Lands be given or granted to a Man, To have and to hold to him and to the, or to hi, 
Heirs of his Body, or to the, or to his, Heirs Males of his Body, or to the, or to bis, Heir 
Females of his Body ; by this the Grantee has an Eſtate-tail. Shep. Touch, 102. 

If Lands be given to a Man, To have and to hold to bim and the Heirs Males, or 10 hin 
and the Heirs Females of his Body begotten ;, the Grantee has an Eſtate- tail. Sbep. Touch. 102, 

If Lands be given to a Man and his Wife, To have and to hold 0 them and the Her, 
Males, or them and the Heirs Females of their two Bodies begotten ; by this they both have a 
Eſtate-tail, | | 

And if Lands be given to them and the Heirs Males, or Heirs Females of the Body of th 
Huſband begotten on the Wife ; by this he hath an Eſtate - tail, and his Wife an Eſtate for Lit 
only. | 

And if Lands be given to A. To have and to hold to him and bis Heirs du the Body if 3, 
begotten; by this A. has an Eſtate-tail, and B. has nothing. Shep. Touch. 103. 

So if Lands be given to a Man and his Wife, To have and to hold wnio them and ile 
Heirs he (hall beget on her Body; by this they have an Eſtate- tail in them both. 

If Lands be given to a Man and his Wife and the Heirs of the Body of the Huſband , by this 
the Huſband hath an Eſtate in general Tail, and the Wife but an Eſtate for Life. 

If Lands be given to him, To have and to hold to him and bis Heirs be ſhall beget on th 
Body of his Wife; by this he hath an Eſtate-Tail, and ſhe no Eſtate at all. 

If one give his Land to his Daughter or Couſin in Frank-marriage, by this they hare 
each of them an Eſtate- tail without any Word of Heirs or Heirs of the Body, &c. Shy. 
Touch. 103. 995 | 

If one * Lands to B. and his Heirs, To have and to hold to B. and bis Heirs, if B. 
have Heirs of his Body; and if he dies without Heirs of bis Body, that it ſhall revert 40 itt 
Donor , by this B. has an Eſtate-tail. Shep. Touch. 103. | 

So if one gives Lands to B. and bis Heirs, if be have Tſſue of his Body ; by this he tus 
an Eſtate-tail. Did. a ; 

So if Lands be given to B. To have and to hold to him and his Heirs, provided that if l 
dies without Heir of his Body, that the Land ſhall revert. | 

So if Lands be given to A. & B. uxori ejus & bered' eorum & aliis bered' =» A. I dit 
heæred' de di A. & B. exeunt” obierunt fine herede de ſe, &c. by this they have an Eſtate- 
tail, rt ops 

And ſo in all ſuch like Caſes where after a Limitation of a Fey ops theſe or ſuch lie 
Words are added, viz. That if he dies without Heirs of his Body, the Land ſhall revert ; for 
in all theſe Caſes the Habendum is conſtrued to be a Limitation or Declaration what Heirs 
are meant before. | e . 

If Lands be given to A. and B. (a Man and Woman unmarried) To have and to hold 
to them and the Heirs of their two Bodies; by this each of them has an Eſtate- tail, and it 
they marry, their Heirs may inherit it. Shep. Toucb. 103. , 

But if the Words be, To have and to hold to bim and the Heirs of the Bedy of the Father 
engendred; by this it is an Eſtate-tail in a Deed, as it is in a Will.  Shep. Tonch. 103. 

And if the Father be dead, the Law is ſo alſo ; but the Son, ſhall have by this only > 
Eſtate for Life, except he be Iſſue in Tail to his Father per formam dom. ; , 

So if there be Grandfather, Father and Son, and the Father dies, and Lands be given 4% 
Son, To have and to hold to him and the Heirs of the Body of the Grandfather ; this 18 1 
Eſtate-tail in the Son, but neither the Father nor the Grandfather has any Eſtate in 
Caſes. n r oooh 

If Lands be given to J. S. and the Heirs of the Body of his Wife (being dead) beg 

ten; by this FJ. S. has an Eſtate-tail. Sbep. Touch. 1 ß. * 

if one grants Lands to J. S. To have and to hold to him and the Heirt of his Boch i ; 
ing, the Remainder to J. D. and his Heirs in forma prædicta; by this J. S. and J. D. alt 
him have cach of them an Eſtate- tail. Ee „ 
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Cone grants Land to A. to have and to hold to him for Life, the Remainder to the Fer t 


of A. aud the Heirs Male of the Body of that fir/t Son; by this the firſt Son has an Eſtate 
1 121 and A. his Father but an Eſtate for Life only. 

2 But if Lands be granted 1% A. for Life, the Remainder to the Heirs of the Body of A. by 
„ J has an Eſtate-tail in him. Shep. Touch. 104. 

wor vn if Lands be given % a Man and his Wife, To have and to hold to them and one 
[leir of their Bodies lawfully begotten, and to one Heir of the Body of that Heir, by this there 
15 an Eſtate-tail made, yet ſo as it ſhall laſt only during: the Lives of thoſe two Heirs. 
hp, Touch. 104. | | 

1 * grants Lands to another, To have and to hold to him and to his Ileirs of the Body 
of ſuch a IVoman lawfully begotten, by this he ſhall have an Eſtate-tail, for begotten [hall be 
intended by the Donee on that Woman. Co. Lit. 26. | 

f there be Husband and Wife, and they have Iſſue a Son and a Daughter, and Lands 
are given 70 the Wife, To have and to hold % Her and the Heirs of her late Huſband on her 
Body begotten 3 by this the Wife has an Eſtate for Life, and the Son an Eſtate in Tail, and 
ir kc dies without Iſſue, it ſhall go to his Daughter per formam doni. Co. Lit. 26. 

If Lands be granted to the Huſband of A. and Wife of B. To have and to hold 20 them 
and the Heirs of their two Bodies; by this. they have each of them an Eſtate in Tail in them, 
{r there is a Poſſibility that one Husband and Wife may die, and then the other Husband 
and Wife may intermarry. Co. Lit. 20. | 1 ba | | 

If there be Father and Son, and Lands are given to the Father, To have and to hold 7 
Vin end the Heirs of the Body of his Son; by this the Son has an Eſtate- tail, but the Father 
but an Eſtate for Life. Shep. Touch. 104. 

If Lands be given to the Mother for Life, the Remainder ts her Sen and the Heirs of the 
Body of the Father on her begotten, (the Father being dead) the Son has an Eſtate-tail. Lis. 
$. 452. Sbep. 7. ouch. 104. : ks Eo 5 | 

If Lands be granted to J. S. To have and to hold to him and the Heirs he ſhall happen to 
hove of his Wife; by this he has but an Eſtate-tail, and no Fee-ſimple; and his Wife has no 
Eſtate at all. 12 H. 4 | | | 

If Lands be granted zo J. S. and the Heirs that the ſaid J. S. Pall lawfully beget of his firſt 
Mie, and he hath no Wife at the Time of the Grant; by this he has an Eſtate-tail. Co. 
Li. 20. | HW 25 

If 4. has Iſſue by B. his Wife C. a Son, and D. a Daughter, and A. dies, and Lands are 
granted to B. To have and to hold 0 her and to the Heirs of ber late Husband on her Body 
lezettenz in this Caſe and by this Deed C. has an Eſtate-tail, and the Woman has only an 
Eftate for Life, and if C. dies without Iſſue, D. his Siſter ſhall have the Land per formam 
den. Co. Lit. 26. | 6 1 | 

But if one grants Lands to A. late Wife to F. S. to have ard to hold zo the ſaid A. and 
ihe Leirs of J. S. on the Body of the ſaid A. begotten; in this Cafe the Son and Heir ſhall 
take no Eſtate by the Grant, and the ſame Conſtruction ſhall be upon the ſame Words in 
a Will. Did. Fir | EN | 

If Lands be granted to the Husband and Wife, To have and to hold 7s em end the 
Tlzirs of the Body of the Survivor of them; by this the Survivor ſhall have an Eftace-tail after 
the Death of the other. Co. Lit. 26. | | | | 

If Lands be granted to J. S. To have and to hold 7o him & heredibus de Carne ſua, or he- 
redibus de ſe, or heredibus quos fibi contigerit; in all theſe Caſes J. S. has an Eſtate: rail, and 
no more. Co. Lit. 20. 1. 7 "75 BH 5 5 
If Lands be granted 10 Husband and Wife, to have and to hold to him and the Heirs of the 
Bedy of the Husband, the Remainder to the Husband and Wife and the Heirs of their two Bodies 
begolten, this Remainder is void; and therefore by this the Husband has an Eſtate in Tail, 
and the Wife a joint Eftate for Life with her Husband, and no more. Go. Lit. 28. 

If Lands be granted to J. S. and the Heirs of the Body of Jane @ Neke begotten ; by 
this J. S. has an Eſtate-tail, and no more. Co. 140. . 64. 3 | 

if Lands be granted zo J. S. & heredibus de corpore procreatis; by this the Heirs, that 
ſhall be begotten afterwards ſhall take. Co. Lit. 20. 


And if Lands be granted zo J. S. & hearedibus de corpore procreandis; by this the Heirs 


of his Body before begotten ſhall take per formam doni, as well as thoſe that ſhall be be- 
gotten afterwards. Co. Lit. 20. F 

it one grant to J. S. that if be and the Heirs of his Body be not yearly paid 408. that he 
or they ſhall diſtrain in the Lands of the Grantor; by this the Grantee has an Eſtate in Tail 
in the Rent: As if he grants #0 J. S. that if he and his Heirs be not paid, & c. that he of they 
Holl, &c, he has a Fee- ſimple in the Rent. Co. Lit. 146. | hy ONS, 
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date forLiſe. If one gives or grants Land to another, To have and to hold to him, or to him 4 


this is as much as he can lawfully grant. Sbep. Touch. 105, 


Aſſigns, and ſay not how long nor for what Time, and the Grantor makes Livery 422 
Deiſn 


according to the Deed, by this the Grantee has an Eſtate for his own Life; but if 
Livery of Seiſin be made, no Eſtate at all but an Eſtate at Will doth paſs by this D. 05 
and if he that grants the Land be but a Leſſee for Years of the Land, and he makes | 
Livery of Scifin upon the Grant, by this his Term of Years, and that Eſtate which bel 
is granted. Shep. Touch. 10g. | 

But if he makes Livery of Seiſin upon the Grant, then an Eſtate for Life of the Grant 
will paſs; and it is a Forfeiture of the Eſtate of the Leſſee for Years, of which he in * 
verſion may take preſent Advantage. | Y 

And if one grants to another Common in his Land, when he doth put in his own Beaſts 
or Eſtovers in his Manor when he cometh there, and ſay no more; by this it ſeems th, 
Grantee hath an Eſtate for Life. Bid. | 

If one grants Land to J. S. To have and to hold 2 him or bis Heirs in the Disjundiye, 
this is but an Eſtate for Life, and no more. 5 Co. 112. Co. Lit. 8. | 

So if one grants Lands to J. S. To have and to hold 7o him and bis Heir in the finouly 
Number; by this J. S. has only an Eſtate for Life, and no Fee-fimple. 7bid. 7 

If one bargains and ſells Land to another for Money, and limits no Time, and expreſſes 
no Eſtate; by this the Bargainee ſhall have only an Eſtate for Life: But it was otherwi 
before the Statute for Uſes, for then it had been a Fee- ſimple. Co. 87, 130. Plow. 539. 

If Lands be granted zo J. S. for Life, and after to the next Heir Male of J. S. and the Har 
Male of the Body of ſuch next Heir Male; by this J. S. has but an Eſtate for Life; but if i 
be to the next Heirs Male of J. S. it is an Intail, Co. 66. 

If one grants Land to J. S. To have and to hold 1 him in Fee-fimple, or in Fee-tail, with. 
out ſaying to him and his Heirs, or to him and his Heirs Males, or the like; this is but a 
Eſtate for Life, and vo more. 20 H. 6. 33. | 

So if one grants Land to J. S. To have and to hold to him and his Seed, or to him and 
bis Iſſues generally, without more Words; by this is made only an Eſtate for Life: But in 
the Conſtruction of a Will the Land is otherwiſe in moſt of theſe Caſes. Co. Lit. 8, 20, 

If Lands be granted 2 1wo & heredibus, without the Word ſuis; by this they have an 
Eſtate for their Lives, and no longer. 20 H. 8. 35. 

If one grants Lands to F. S. To have and to hold to him and bis Heirs for his om 
Life, or for the Life of J. D. by this F. S. has an Eſtate for Life, and no more. 5 Co. 112, 
Co. 140. 

If one grants Lands to A. and B. Habendum fibi & ſuis, omitting all other Words, or To 
have and to hold to them and their Aſſigns ; by this they have an Eſtate for Life only. 

So if Lands be granted to any natural Perſon, To have and to hold to him and bis Sie- 
ceſſors; by this he has only an Eſtate for Life. 4 Co. 29. Co. Lit. 1, 8. 

If one grants his Lands to J. S. to pay his Debts, To have and to hold 20 him general), 
without limiting any Eſtate; in this Caſe F. S. has an Eſtate for Life only. 8 Co. 96. 

If Lands be granted to A. and B. To have and to hold to them for their Lives, to the 
Uſe of C. for his Life; by this C. hath an Eſtate for his Life, if A. and B. live ſo long, 
Dyer 186. | 

"If a Tenant in Tail grants tetum ſtatum ſuum; by this the Grantee has an Eſtate for tie 
Life of the Grantor, and no longer. NE 
And if a Leſſee for Life grants all his Eftate, hereby his Eſtate for Life deth paſs, for 


If a Man has a Son and a Daughter, and he dies, and Lands be granted 10 the Daughter 
and the Heirs Females of the Body of the Father; by this ſhe has only an Eftate for Liſe. 
Co. Lit. 24. ; | 

If one grants Land to another, To have and to hold to her hilt ſbe ſpall live Sole, or 
during ber Widowhood, or ſo long as ſhe ſpall behave herſelf well, or fo long as foe ſhall dell 
in ſuch a Houſe, or ſo long as ſhe ſhall pay 10 l. yearly, or ſo long as the Coverture between ber 
and her Husband ſhall continue; or one grants Lands to a Man, To have and to hold unto 
him until he ſhall be promoted to a Benefice, or the like; in all theſe Caſes if Livery of 
Seiſin be made according to the Deed, or if the Grant be of ſuch a Thing whereof no 
Livery is requiſite, the Grantee has an Eſtate for his Life, and no more, and that derermin- 
able alſo. Co. Lit. 42, 234, 235. | 

If one grants Lands to J. S. to have and to hold zo him for Life, and doth not ſay for 
whoſe Life; this regularly ſhall be taken for the Life of J. S. the Leſſee, and not for the 
Life of the Leſſor. | 

But if the Leſſor himſelf has but an Eſtate for Life in the Lands granted, then the Leaſe 


ſhall be conſtrued to be and to enure during that Life only by which the Leſſor did eee 
; ” prev 


event a Forfeiture. And if he that makes the Leaſe be Tenant in Tail of the Land, this 

be taken to be a Leaſe for the Life of the Leſſor, 
ga if a Tenant for Life of Land makes a Leaſe for Years of it, and then grants his 
p-yerſion by the Name of a Reverſion to another, To have and to hold 7% him and bis 
leis; by this he hath only an Eſtate for the Life of the Grantor, and no more. 

80 if Tenant in Tail of Land grants it to one for Years, and after grants his Reverſion 
to another, To have and to hold to him and his Heirs; this ſhall be conſtrued to be an 
Eſtate for the Life of the Tenant in Tail, and no longer; and the Attornment of the 
Tenants in theſe Caſes will not alter the Caſes. 

And ſo it is in Caſe of a Releaſe allo; as if Tenant in Tail doth releaſe to B. (being 
Leſſee for Years of the Land) all his Right to the Land, this ſhall be taken to enure but 
for the Life of the Tenant in Tail, and no longer; as if a Man retains a Servant, and ſays 
not how long, this ſhall be taken for a Year, Conſtructio Legis non facit injuriam. Co, Lit. 
42, 183. Plow. 161. F. N. B. 168. 

And if a Man by his Deed grants a Rent of 10 l. iſſuing out of all his Land, Quarterly 
it the uſual Feaſts; this is an Eſtate for the Life of the Grantee. Shep. Touch. 107. 

If one grants Land to F. S. and F. D. To have and to hold to them during their Lincs, 
omitting theſe Words, and the longeſt Liver of them ;, yet they ſhall hold it during the 
Liſe of the longeſt Liver of them. | 

And if Lands be granted to A. To have and to hold to him during the Lives of B. C. and 
D. without any more Words; by this A. hath an Eſtate during all their Lives and during 
the Life of the longeſt Liver of them. 5 Co. 9. 11 Co. 3. 

And if Lands be granted to A. To have and to hold /o bim during bis Life, and durine 
the Lives of B. and C. by this he has a Leaſe for his own Life and the Lives of B. and C. 
and the longeſt Liver of them. Shep. Touch. 106. | 

But if a Leaſe be made to J. S. of Land, To have and to hold to him during the Time 
that A. and B. ſhall be Juſtices of the Peace, or during the Time that A. or B. ſhall be of 
the Inner Temple, or the like; in theſe Caſes the Failure of one doth determine the Eſtate. 
38 Eliz. B. R. Ros and Adwick. | | 

And if a Leaſe be made to B. only, To have and to hold to him and C. for their Lives; 
by this B. hath an Eſtate for his own Life only, and no more, and C. hath nothing at all. 
$ Eliz. B. R. Hobart and Wiſemore. 


otherwiſe it ſhall begin at the Time expreſſed, if that be not againſt Law. 

If a Leaſe for Years be made bearing Date the twenty-fixth Day of May, To have and 
to hold for twenty-one Years from the Date, or from the Day of the Date; in theſe Caſes 
the Leaſes ſhall begin on the twenty-ſeventh Day of May. 

But if the Words be, To have and to hold from henceforth, or from the maMing hereof , 
n theſe Caſes the Leaſe ſhall begin on the Day in which it is delivered. 
| And if it be to begin @ die confectionis, then it ſhall begin the next Day after the De- 
very. - 

And if it be, To have and to hold for twenty-one Years, without mentioning when it 
ſhall begin, it ſhall begin from the Delivery, if there be no former Leaſe in Bcing, and if 
there be, then it ſhall begin from the Time of the Ending of that Leaſe. 

f the Deed has a Date which is void or impoſſible, as the goth of February or 4oth of 
2 and the Term be limited to begin from the Date, then it ſhall begin from the 

elivery, | 

So if a Man by his Deed recites a Leaſe which is not exiſting, or which is void, or miſ- 
recite a Leaſe that is in eſſe in a Point material, and then ſay, To have and to hold from the 
End of the former 00 this Leaſe ſhall begin in Courſe of Time at the Time of the De- 
very of the Deed. Co. Lit. 46. 5 Co. 1, 2, 5. Dyer 286, 307. 

t one makes a Leaſe of Land to A. for twenty Years, and then grants it to B. To have 
and to hold to him from the End of the firſt Term, &c. in this Caſe this ſecond Leaſe ſhall 
begin as ſoon as the firſt Leaſe by what Means ſoever ſhall end. | | 
But if the Words of the ſecond Leaſe be, To have and to hold 7% bim from the End of 
0 ney Zears; in this Caſe the ſecond Leaſe ſhall not begin until the twenty Years be 
expired. 

And if one makes a Leaſe of Mbiteacre to A. for ten Years, and of Blackarre to B. for 
"ky Years, and then reciting both the Leaſes makes a Leaſe to C. to begin after the 
ner Leaſes; this ſhall be taken reſpectively, and ſhall begin for Whiteacre after the 


* of the ten Years, and for Blackacre after the End of the twenty Years. Co. 154. 
9. 198, 


And, 


When no Time is ſet down for the Beginning of an Eſtate, then it ſhall begin preſently, Fate for 
Years. 
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Duabendum. 8 
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And if one makes a Leaſe to two for ſixty Years, provided that if the Leſſoes gf 5 

within the Term, that then preſently after the Deceaſe, cr the laſt of them longeſt liviy , 

Leſſor ſhall re-enter , and one of them dies, and after the Leflor makes a Leaſe to ny 

Habendum, &c. Cum poſt five per mortem ſurſum redd” vel forigfadturam of the firſt furs! 

Leſſees, acciderit vacare for forty Years; in this Caſe this ſecond Leale ſhall begin after 10 

Death of the Leſſee ſurviving, Re-entry of the Leſſor, or the Effluxion of Time of the fu 

Leaſe, which of them ſhall firſt happen, and the Leſſee at his Election cannot make 1 

begin at any other Time. 6 Co. 36. J 

If a Man makes a Leaſe for thirty Years, and four Years afterwards makes another Lex 
to another Man in theſe Words: Noveritis, &c. me A. de B. prædictis 30 Annis finitis 44% 
& conceſſiſſe B. de C. &c. Habendum a die confectionis præſentium ter mino prædicto finite na 

finem 31 Annorum; by this the ſecond Term ſhall begin at the End of the thirty Ve 

ears, 

Dyer 261. 

And if one makes a Leaſe to A. for twenty Years, and after makes a Leaſe to J. 7, 
have and to hold to him from the End of the firſt Term for twenty Years, to be accountes from 
the Date of the laſt Deed, in this Caſe the ſecond Leaſe ſhall begin at the End of the fert 
Leaſe, and theſe Words, /o be accounted, ſhall be rejected, Paſ. 7 Fac. C. B. Croddyp; 
Caſe. 

If one makes a Leaſe of Land to A. for ten Years, and after by Indenture grants it to) 
To have and to hold to him from Michaelmas next for ten Years; and afterwards the ff 

Leſſee purchaſes the Reverſion, by which his Term is drowned ;z in this Caſe the fecorg 
Leaſe ſhall begin preſently when Michaelmas is come. Dyer 112. 

If there be two Jointenants, and one of them grants the Land to J. S. To have and tg 
hold to him for twenty Years, if the Leſſor and his Companion ſo long live; by this the Leif 
ſhall continue no longer than they both live together, and when either of them is dead, 
the Leaſe is determined. Shep. Touch. 110. | 

And if one grants his Land to J. S. to have and to hold to him, his Executors, &c. f:r th 
Term of one hundred Tears, if A. B. and C. live ſo long, and leave out theſe Words, or either 
of them ; in this Caſe if either of them dies, the Leaſe is determined. Bid. 5 Co. g. 

But if the Words be, To have and to hold for one hundred Years, if A. B. or C. omittire 
or either of them, ſhall live ſo long, contra. Ibid. 

If a Leaſe be made of Land to the Husband and Wife, To have and to hold to thy 
for twenty-one Years, if the Husband and Wife, or any Child between them, ſhall ſo long lit 
this is a good Leaſe, and ſhall continue for all their Lives and for the Life of the longtl 
Liver of them, although the firſt Words be in the Copulative. Shep. Touch. 110. 

If one poſſeſſed of Land for a Term of Years grants the ſame to arother, To have ard 
to hold to him, his Executors and Adminiſtrators, or to him and his Aſſigns, or to him, with- 
out any more Words; or if a Man that is poſſeſſed of a Term grants his Leaſe to another, 
and does not ſay for what Time; in theſe Caſes the whole Term is granted although nv 
Livery of Seiſin be made. | 

And in the firſt Caſe if Livery of Seiſin be made, then it ſeems there paſſes an Eſtate for 
the Life of the Grantee; and therefore this is a Forfeiture of the Eſtate of the Leſſee for 
Years, whereof he in the Reverſion may take Advantage preſently. Shep. Touch. 110. 
And if a Leſſce for Years of Land grants a Rent out of the Land generally, without 
any Limitarion, this ſhall be conſtrued to enure for a Grant of the Rent ſo long as th! 
Eſtate of the Grantor continues. | 

Bur if he grants a Rent by expreſs Words for the Life of the Grantee, by this the Grante: 
mall have it for all the Term, if he lives ſo long. id. age | 

If one grants Lands to J. S. To have and to hold to him fer Life, reſerving the firſt ſev 
Yeers a Roſe; and if be will hold the Land over, that he ſhall pay a Rent in Money, and 10 
Livery of Seifin is made; by this it ſcems to be a Leaſe for ſeven Years until the Condition 
be performed, and then it is a Leaſe for no longer Time; and fo perhaps it will be it L. 
very of Seiſin be made. Co. Lit. 218. | 15 | 

If one grants a Rent of 51. per Aun. unto J. S. to have and to hold to him, &c. until bt 
ſhall receive 201. in this Caſe he ſhall have a Leaſe for four Years of this Rent. Co. Lt. 
42. Plow. 273. 

If one makes a Leaſe for Life, and ſays, that if the Leſſee within one Year pays nut 205 
that he ſhall have but a Term for two Tears; by this if he doth not pay the Mone), b 
hath only a Leaſe for two Years although Livery of Sciſin be made upon it. Co. Lit. 1155 

If one makes a Leaſe to J. S. To have and to hold to him, his Executors, &C. far 4 
Years, if J. D. ſhould live ſo long, and J. D. is dead at the Time when the Leaſe is 86 
in this Caſe J. S. hath an abſolute Leaſe for ten Years. 9 Co. 60, 63. 
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If one grants Lands to J. S. To have and to hold 1 him, his Executers, & c. for three 
Years, and ſo from three Years to three Years during the Life of J. S. or from three Years t9 
three Years during the Life of the Leſſee ; by this F. S. has a Leaſe for ſix Years, and no 
" Ang if one grants Lands to F. S. To hold for three Years, and after the End of thoſe three 
Years, for three other Years during the Life of the Leſſer; by this J. S. has a Leaſe for nine 
Years, and no more. | . | 1 
And yet if in theſe and ſuch like Caſes where a Leaſe is made frem ſo many Years to fo 
many for the Life of any Perſon, and Livery of Seiſin is made upon this Deed ſecundum for- 
iam Charte, this perhaps may be an Eſtate for Life. Plow. 273. Co. Lit. 457, Dyer 24. 
If Lands be granted, To have and to hold from dur Lady-Day, pro termino unius anni, & 
fic de uno anno in unum annum quamdiu ambabus partibus placuerit; by this the Grantee hath a 
Leaſe for three Years only in certain, and afterwards a Leaſe at Will. 
And if Lands be granted, To have and to hold from the Nativity of Chriſt next, pro ter- 
mino unius anni, & ſi in fine di unius anni gmbe partes placerent, quod eadem præſens demiſſio 
fret renovata, tune habend' præmiſſa to the Leſſee; &c. ab & poſt dium feſtum Nativitatis 
Domini uſque terminum trium annorum extunc prox* ſequen” ;, by this the Grantee has a Leaſe 
in certain but for one Year only, and if the Parties agree again, a Leaſe for three Years. 
14 H. 8. 10. 6 Co. 35. 10 Co. 106. | 
If one makes a Leaſe to J. S. To have and to hold to bim for Years, and ſay not how 
many Years; by this the Leſſee hath a Leaſe for two Years, and no more. 6 Co. 35. 
„r | 3 | h 
If Sh 5 his Land to F. S. To have and to hold 20 bim until J. D. ſhall come to twenty- 
ine Years of Age; in this Caſe if J. D. dies before that Time the Leaſe is ended. 3 Co. 19. 
If a Man poſſeſſed of a Term of Years of Land grants the Land to another and his 
Heirs; this by Conſtruction will amount to a good Grant of his Intereſt. Co. 44. 
7 H. 4 42. | | | | | . 3 
Ik Lands be granted to J. S. To have and to hold, Fc. until he ſhall receive 20 l. cut of Tenant at 
the Profits of it; in this Caſe if Livery of Seiſin be made, the Grantee hath an Eſtate deter- With 
minable upon the Levying of the Money, and if no Livery be made, he hath no Eſtate at all 
but at Will. Co. Lit. 42. Plow. 273. 8 | | 3 
If Lands be granted to Huſband and Wife and to J. S. To have and to hold to them and Limitations of 
to their Heirs of the Huſband and J. S. by this the Wife has only an Eſtate for Life in Leue — 
Moiety with her Huſband, and the Huſband and F. S. have the Fee-ſimple in Joint-tenancy tent Perſons, 
to them and their Heirs. Dyer 263. a | 
If Lands be granted 10 two Brothers, or two Siſters, or to a Brother or Sifter, or to n Fa- 
ther and Son, or any others, To have and to hold to them and the Heirs of their Bodies begot- 
ten; by this they have joint Eſtates for their Lives, ſo that the Survivor of them will have 
the Whole for his Life, and ſeveral Inheritances, i. e. Eſtates in general Tail by Moieties in 
common one with another. Pig 4 | 
| And if Lands be granted e two Men and their Wives and the Heirs of their Bodies begot- 
ten; in this Caſe they have joint Eſtates for Life, and afterwards the one Huſband and Wife 
ſhall have the one Moiety, and the other the other Moiety in common. | | | 
And if Lands be granted to a Man and t Women, To have and to hold to them and the | 
Heirs of their Bodies; by this they have each of them an Eſtate- tail common with the other. | 


Hep. Toacb. 111; 112: ; Gan: | $3.33 ink | 

If Lands be granted to Huſband and Wife, To have and to hold ro them and their Heirs 
ef their Bodies iſſuing, or in ſuch like Manner; by this the Wife has an Eſtate-tail as well 
as the Huſband; _ RT) nr dn : 

But if it be granted to them, To have and to hold o them and the Heirs of the Body of 
the Huſband, or o the Huſband and Wife, and the, Heirs of the Huſband which he ſhall have 
by bis Wife, or in ſuch like Manner; by this the Wife has only an Eſtate for Life, and the 
whole Eſtate- tail is in the Huſband. | 2 4 | | 

So vice verſa, if Lands be granted to Huſband and Wife and the Heirs of the Wife upon ber 
Body begotten by the Huſband ; by this he has an Eſtate for his Life only, and his Wife the 
whole Eſtate-tail. | x 

And if Lands be granted to the Huſband, To have and to hold e him and the Heirs of | 
lis Body on the Body of bis Wife begotten, or ts have and to hold to him and the Heirs of his [1 
Body begotten on the Wife be ſhall firſt marry, or to have and to hold to him and his Wife be 
ſpall firſt marry, and the Heirs of their Bodies begotten ; in theſe Caſes the Huſbands have the 
Whole Eſtates, and the Wives nothing, at all. 15 1 b | | 

But it ſeems to be otherwiſe when the Eſtate is limited by way of Uſe te a Man and Bis | 
Wife that he ſhall afterwards marry ; for by this it ſeems the Wife ſhall take alſo. be 1 
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If Lands be granted to A. a married Man, and to S. a married Weman, and to the Hei 
of their Bodies engendred; by this they have each of them an Eſtate- tail preſently executed 
and whilſt the Wife of the Huſband and the Huſband of the Wife live, they ſhall hold * 
their Lives; and if they happen to die, and theſe to intermarry and have Iſſues, their Ius 
ſhall have it according to the Intail. Shep. Touch. 112. 
If Lands be granted to A. and B. To have and to hold 7% A. for Life, the Remainder to; 
in Fee; by this A. ſhall have the Whole for his Life, and B. the Fee-ſimple afterwarc, 
Dyer 56, 126. 


(E) Where the Habendum is repugnant and void; and where not, but ſhall contre] 
divide or expound the Premiſſes. 


A touching this Matter theſe Differences are to be taken between Things that are gran, 
and between the Eſtates. 

When the Things that are granted are ſuch as lie in Grant and take Effect by the Del. 
very of the Deed only without any Ceremony, or take Effect by the ſame Ceremony, and 
when not, but another Ceremony is required to the Perfection of the Grant and Eſtate, 

And when there is an expreſs Eſtate made by the Deed in the Premiſſes thereof, and when 
but an implied Eftate only; as for Example, | 

It one grants Land, Rent, Common, or any ſuch like Thing, to one and his Heirs, by 
the Premiſſes of the Deed, Habendum to him for Life, or Habendum to him and to his Af. 
ſigns, without more Words; in this Caſe the Habendum is repugnant and void, and by this 
the Grantee ſhall have an Eſtate in Fee-ſimple if. Livery of Seiſin and Attornment, as the 
Caſe requires, be duly made, for otherwiſe no Eſtate at all but at Will will paſs, 

So if a Man grants a Rent, or ſuch like Thing that lies in Grant, to one and his Heirs, 
To have and to hold to him for Years; this is a void Habendum, and the Grantee ſhall have 
the Fee-ſimple. | bs 

But if a Man grants Land to another and his Heirs, To have and to hold to him for a 

certain Number of Years; in this Caſe whether he makes Livery of Seiſin or not, it is a 
good Habendum ; and by this the Grantee ſhall have an Eſtate for ſo many Years, and no 
more. 

So if one grants Land, Rent, Common, or ſuch like Thing, to one in the Premiſſes of 
the Deed, without Limitation of Eſtate, (which in Judgment of I aw is an implied Eſtate 
for Life), To have and to hold to him for a certain Number of Years, or at Will; this 
Habendum is good, and ſhall ſtand with the Premiſſes, and qualify it as the Habendun 1s, 
Shep. Touch. 112, 113. 

And if one grants Land by the Premiſſes of a Deed to one and his Heirs of his Body, To 
have and to hold to him and his Heirs; this Habendum ſhall ſtand, and this ſhall be taken 
to be an Eſtate-tail and a Fee-ſimple expectant. Co. Lit. 21. 4. | 

So vice verſa, if Land be granted to one and his Heirs, To have and to hold to him 
and his Heirs of his Body; this ſhall be conſtrued an Eſtate- tail and a Fee- ſimple expectant, 
and ſo both ſhall ſtand together. Co. Lit. 21. a. 8 | 

If Lands be given to B. and his Heirs, To have and to hold to B. and his Heirs, and f 
he dies without Heirs of his Body, it ſhall revert to the Donor; it ſeems this is a Fee-tail 
only, and no Fee-ſimple expectant. Voluntas donatoris in charta doni ſui manifeſie expreſs 
obſervanda eſt. Co. Lit.'21. a. 1 L | 

If a Leaſe for Years be made of Land, and then the Leflor by the Premiſſes of the Deed 
grants the Land to another, To have and to hold the Reverſion of the Land to him, &c for 
Life; this Hahendum ſhall ſtand. = * Nn bk. 

So if by the Premiſſes of the Deed the Reverſion be granted, To have and to hold th! 
Land itſelf; this is good, and both ſhall ſtand together; but nothing is granted in either 

| Caſe but the Reverſion. 10 Ce. 107, 108. eee n 1 
| If the next Advowſon of a Church be granted to three, To have and to hold to them an 
either of them jointly and ſeverally; this is joint, and the Habendum is void. Dyer 3% 

5 Co. 19. | 5 | | | 

And 32 if one grants Land to two by the Premiſſes of the Deed, To have and to hoy 
to one of them for Life, the Remainder to the other for Life; this is not repugnant, a 
By ſtand together and make the Eſtates ſeveral and in Remainder one after another 
2 Co. 55. * SONY N 

So if a Leaſe be made to two, To have and to hold the one Moiety to one and the . 
Moiety to the other; by this they have ſeveral Eſtates. Expreſſum facit ſemper ceſſare 17 
tum. Co. Lit. 183. Dyer 106. IN ee ee ä A if 
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If a Man has a Leaſe for Years of Land, and he reciting this by the Premiſſes 2 
Need, grants all his Eſtate in the Land, To have and to hold the Kana. oo 3 
his Death, or for Part of the Time only in this Caſe the Habendum is void, and the whole 
| Eſtate paſſes immediately by the Premiſes, Dyer 272. Plow. 520. 

f a Tenant for Life ſurrenders a Moiety of his Land, and the Leſſor grants it all to a 
Stranger, T'o bave and to hold the one Moiety for Life, and the other Moiety for forty Years 
after the 8 of yo Tenant for Life; this Habendum ſhall ſtand and enure according to 
the Grant. Jer 250. n 

If a Man ſeiſed of Land in Fee makes a Leaſe for Life of it to one, and after grants the 
1 of 1 oy have and of a the 88 and the Tenements aforeſaid, 
am poſt mortem, „Sc. vacare acciderit z in this Caſe the Hal 7 
1 together. Paſ. 7 Fac. C. B. Shep. Touch. 114. ns PO OrIns 

Parol Agreements and Conveyances have the ſame Conſtruction for the moſt part made 
udon them, 1 I wage ney r be frag | 

nd therefore if a Man by Word of Mouth, without any Writing, grants all hi 
in the Dale to J. S. To have and to hold to him for Life, but Ik hoe Gy c — 
Lie this ſhall have the ſame Conſtruction as ſuch a Grant made in Writing has. Shep. 
Touch. 114. | 

As the Office of the Habendum is to limit the Eſtate, ſo the general Implicati 
Eſtate which paſſes by Conſtruction of Law, by the Premnifſes is Ai e N er 
qualified by the Habendum. 2 Co. 55. a. 5. Cre. Eliz. 254. Hob. 171. 2 Roll. Abr. 66. 

and although the Habendumgis void, and ſo in Effect no Habendum, yet no Eſtate of Free- 
hold _ py by Implication of Law againſt the expreſs Limitation of the Party. 2 Co. 
35. g. 6. 00, 171. 

8 As 2 3 7 Ne to B. of pry ig and his Heirs, Habendum to the 
coffee and his Heirs for twenty Years, or Life; this Habandum is voi 
take Effect by the Premiſſes. / Co. 24. a. F 

An Habendum contrary to the Premiſſes is repugnant and void; as if a Man in the 
_ gives Land to one and his Heirs, Habendum for Life, the Habendum is void. 
2 Co. 23. 6. | | | 

When no Eſtate is expreſſed in the Premiſſes, but only an implied Eſtate for Life, and 
by the Habendum an expreſs Eſtate is limited, this controls the implied Eſtate for Life; and 
it this is void and repugnant, all is void ; but if there be an expreſs Limitation in the Pre- 
miſſes, and the Habendum is repugnant, the Habendum is void, and the Premiſſes is good, 
4 Eliz. 254, 255+ Pl. 27. 2 Co. 55. 4. 9 Co. 47. | 

ut had it been where a Ceremony is requiſite to the Perfection of the Eſtate limited in 
the Premiſſes, and nothing is requiſite to the Eſtate limited by the Habendum but only the 
Delivery of the Deed z in ſuch Caſe though the Habendum be of leſs Eſtate than is men- 
tioned in the Premiſſes, the Habendum ſhall ſtand. 2 Rep. 24. a. 

Where a Prebendary demiſes to T. S. and his Heirs, Habendum to him and his Heirs for 
wy Lives; this is an Explanation of the Premiſſes, that the Leſſee and his Heirs ſhall have 
* 1 * as is 3 in the Premiſſes, which is but for three Lives, as in the Ha- 

. ne, 4. 2 NED. LL \ 

lt one Thing be granted in the Premiſſes, Habendum ana cum another, which is no Part 
4 2 to it; that mentioned in the Habendum will not paſs. Hob. 161. Vide 

Tr, l ale 1230. a 
1 if the Habendum is not purſuant to the Premiſſes, it is void; as a Grant of a Manor, 

wendum a Rent, Parcel of the Manor. Plow. 15 1. b. 152. 4. | 
; here a Man grants a Rent or Common, Sc. by the Premiſſes, to the Grantee and 
s Heirs, Habendum to the Grantee for Life or Years, the Habendum is repugnant and void. 


SECT. IV. 
Of the Tenendum; 


(A) Tenendum, vat. 


The Tenendum is a Clauſe in a Deed wherein the Tenure of the Land is created and li- 
X mited, Vide (C) poſt. 
: 12 is created, either by Act of the Party or Act of Law. 
4 Services are either of Profit and no Fidelity, or of Fidelity and no Prolit. 
vne of them are alſo for the private Profit of the Lord. 4 
| | An 


1 
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Tenendum. Part 


And fome of them were for the publick Defence of the Realm, 3 

A Tenure may be reſerved upon a Gift in Tail, or Feoffment of corporate Thin 
which an Entry may be made. 8 | 

But upon incorporate Things, as Courts, Rents, Ways, Piſcaries, and the like 
may be reſerved ; nor may it be of Things of no Prokit to the Donor, Feoffy 
wealth ; nor may it be done to a Stranger, 

Nor may the Tenant hold by two Tenures. 1 

There is no Land that is not held by ſome Service Spiritual or Temporal. Shep, Com 
Af. 391. f | 

. by Stat. 12 Car. 2. c. 24. All Tenurgs are turned into free and common 95 

age, and all Tenures by Knight-ſervice in Capi Socage in Capite, and the Fruits .. 
Conſequences thereof are taken away. ES 

And all Tenures to be created by the King ſhall be in free Socage only, and not in 0 
pite, ſaving Rents, Heriots and Suits of Court, and Services incident to common * 
Sc. and ſaving Tenures in Frankalmeigne, by Copy and Grand Serjeanty, other than he. 
dent to Knight: ſervice. | | 
; No Man can hold one and the ſame Land immediately of two ſeveral Lords, (, 

it. 152, | | 

Ons Man cannot of the ſame be Lord and Tenant. Bid. 37 

If a Tenant in Fee conveys the Land to another, he ſhall hold the Land as the Feofty 
held it from the Lord. MEE; 

And if he makes a Feoffment of Part of his Land, he muſt hold that Part of the Lad 
as the other held, if it be to be divided. 5 

But if they be not to be divided, as a Horſe, and the like, the Lord ſhall have the Whol 
as a Horſe of every Tenant. Shep. Com. A. 392. 

Where the Law makes a Tenure and Reſervation, there the Heirs of the Feoffor, Do- 
nor or Leſſor, ſhall have the Services as well as the Feoffor, Donor or Leſſor himſelf, un. 
leſs by the expreſs Words of the Feoffor, Fc. in the Deed it be otherwiſe limited, Py 
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(B) The Office of the Tenendum. 


T HE Office of a Tenendum in a Deed, is to limit and appoint the Tenure of the Lad 
by which it is held, and how, and of whom it is to be held. 

Before the Statute called Quia emptores terrarum, (18 E. 1.) the Tenendum was uſually 
from the Feoffor and his Heirs, and not of the chief Lord of the Fee, whereby Lords lot 
their Eſcheats, Forfeitures, &c. | | 

But ſince the ſaid Statute the Tenendum, where the Fee-ſimple paſſes, muſt be of the chi 
Lord of the Fee, by the Cuſtoms and Services, and the Feoffor held. 

Yet this Statute does not extend to a Gift in Tail; for the Donee ſhall hold of the Donor, 
Co. Lit. 6. 3. 2 Inſt. 66, 67, 500, 501, 502, 505. 


— 


(C) Where the Tenendum is placed, and by what Words it is expreſſed. 


HE Tenendum moſt commonly and properly ſucceeds the Habendum, and was uſually 

in theſe Words, Tenendum per ſervitium, Sc. | 

But ſince the Statute of Quia emptores terrarum, when the Fee- ſimple doth paſs the Te# 
nure is always of the chief Lord, and is thus ſet forth, Tenendum de capitalibus dominis, Es. 
2 on Clauſe at this Day is for the moſt part left out of Deeds, and altogether omitted. 
ep. Com. Aff. 291. | 
The 7 2:3 yn now to be incorporated with the Habendum, for we ſay, To habe 
and to hold, in which Clauſe the Eſtate is limited, Sc. Vide zbe laſt Section. 


SECT. 


oat 


Ch. 5. $- 5. | Reddendum. 


Tr 


os r. V. 
Of the Reddendum and Clauſes of Diſtreſs, Nomine pœnæ, and Re-entry. 


(A) Reddendum, bat, and how it differs from an Exception. 


HE Reddendum is a Clauſe in a Deed whereby the Feoffor, Donor, Leſſor, Grantor, 
T Sc. reſerves ſome new Thing to himſelf out of that which he granted before; as 
Rent, Suit, Service, &c. | 

The Reddendum differs from an Exception, which is ever of Part of the Thing granted, 
and of a Thing in eſſe at the Time; but this is of a Thing newly created or reſerved out of 
a Thing demiſed that was not in eſſe before; ſo that this always reſerves that which was not 
before, or abridges the Tenure of that which was before. 


(B) Where the Reddendum 7s neceſſary or not. 


N Eſtate in Fee, for Life or Years, may be good without any Reſervation of Rent, 
except it be in Caſe of Leaſes made by Tenants in Tail of their intailed Land, Huſ- 
bands of their Wives Land, and Churchmen of their Church Land. Shep. Prec. 98, 99. 


(C) Of what the Reddendum muſt be. | 


5 Reddendum or Reſervation muſt be of another Thing than what is granted, of a 
Rent or Profit iſſuing out of the Thing granted, and not any Part of the Thing itſelf 
granted; nor can it be out of any other Thing than the Thing granted, or ſome Part thereof 
at leaſt. Shep. Prec. 99. | 

Antiently the Reſervations were for the moſt part in Victuals, as Corn, Fleſh, Sc. 
but about the Reign of H. 1. the Reſervation of Victuals was changed into Money. 
Waod, B. 2. c. 3. | | | | : 
If a Man * Land, yielding and paying Money, or ſome ſuch Thing yearly, this is 
a good Reſervation ; but if the Grantee covenants to pay ſuch a Sum of Money, or to do 
ſuch a Thing yearly, this is no good Reſervation, but a Covenant to pay a Sum of Money 
in Groſs, and not as a Rent, Plow. 132. | | 
If two Tenants in Common make a Leaſe of their Land, rendring 205. Rent, this ſhall 
be but one 205. and not two 205. 

So if the Leaſe be, rendring a Horſe or a Hawk ; by this they ſhall have but one Horſe. 
and one Hawk, and not two Horſes or two Hawks, as it ſhall be in Caſes where they do 
join in the Grant of ſuch Things out of their Land, Plow. 271, 289. 10 Co. 106. 

If one makes a Gift in Tail of two Acres of Land, the one at the Common Law and the 
other in Borough Engliſh, rendring an Ox to him and his Heirs; and the Donee having 
two Sons dies, and the eldeſt Son inherits the one Acre, and the youngeſt Son inherits the 
other; in this Caſe the Donor and his Heirs ſhall have but one Ox, Sc. 10 Co. 106. 

f one grants Land yielding for Rent Money, Corn, a Horſe, Spurs, a Roſe, or any ſuch 
Thing; this is a good Reſervation, but if the Reſervation be of the Graſs, or of the Veſture 
of the Land, or of a Common, or other Profit to. be taken out of the Land, theſe Reſer- 
vations are void. Co. Lit. 142. | | 


bage of Land, Meadow or Paſture, rendring a Rent, this is a good Reſervation. 
But if one grants Tithes, Rents, Commons, Advowſons, Offices, a Corody, Mulcture 
of a Mill, a Fair, Market, Privilege or Liberty, reſerving a Rent, this Reſervation is void, 
And yet ſuch a Reſervation in the Caſe of the King alſo is good. a 
And in Caſe of a Subject alſo, if a Leaſe be made by Deed in Writing of any ſuch 
hing for a Term of Vears, reſerving a Rent, this may be good by way of Contract to 
5 2 of Debt, though not as a Rent to be diſtrained for. Co. Lit. 47. 5 Co. 3. 
eK, &. 26. 


(D) Out of what a Reddendum muſt be. 


1 E. Reddendum or Reſervation muft be out of Lands, Houſes, or ſome ſuch corporeal 
Thing, and cannot be made upon Fairs, Tithes, or any ſuch incorporeal Thing, nor 
n one Rent be reſerved out of another. Shep. Prec. 99. 


Uuu A Rent 


If one grants a Manor, Meſſuage, Land, Meadow or Paſture, or the Veſture, or Her- 
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A Rent cannot be reſerved by a common Perſon out of any incorporeal Inheritance: 8 
if a Leaſe be made by Deed reſerving a Rent, it may be good by way of Contract to! U 
an Action of Debt for it, as a Sum in Groſs, though not as Rent: But ſuch Rent ſhal the 
paſs with the Grant of the Reverſion, for that it is not incident to it. Co. Lit, 47. a. ins 
Cro, Fac, 112. pl. 10. T. Raym. 194. Hard. 88. +0, 


(E) To whom a Reddendum may be made. 


H E Reddendum muſt be made to him who makes the Deed ; and if there be tw , 
more Grantors, then to them all, or to one of them at leaſt, for it cannot be made v 
one who is a Stranger to the Deed. Shep. Prec. 99, 

If a Leaſe be made for Years, rendring a Rent to the Leſſor or his Heirs in the Diſ. 
junctive, or rendring a Rent to the Leſſor, without ſaying, and his Heirs, &c. or rendrins 
a Rent during the ſaid Term, and does not ſay zo whom; or rendring 101. to the Lef; 
and 3 J. to his Heirs, all theſe Reſervations are good. | 

But if a Leaſe be made, rendring Rent to the Heirs of the Leſſor; this Reſervation is 
void, becauſe the Rent is not reſerved to himſelf firſt. 5 Co. 111. 8 Co. 71. Co. Lit. 214 

And if the Reverſion be, rendring ſo much Rent during the ſaid Term, and doth not 
ſay to whom; in this Caſe it ſhall be conſtrued to be to him that hath the Reverſion 
and accordingly it ſhall be paid, and ſhall continue during the Term. ö 

But if A. be ſeiſed of Land in Fee, and makes a Leaſe for Years of it, rendring Rent to 
A. (without ſaying to his Heirs, c.) during the ſaid Term, this Rent ſhall continue only 
during the Life of A. and no longer. | 

And yet if A. be poſſeſſed of a Term only, and makes an Under-Leaſe or Aſſignment 
with ſuch a Reſervation, Quære. Sbep. Touch, 115. 

If two Jointenants by Deed Poll, or by Word, make a Leaſe for Life, reſerving a 
Rent to one of them, this ſhall go to them both. 

So if one of them be Tenant for Life, and the other in Fee, and they join in a Leaſe 
for Life or Gift in Tail, reſerving a Rent, the Rent ſhall enure to them both. 

But if Tenant for Life and he in Reverſion join in a Leaſe for Life or Gift in Tail by 
Deed, reſerving a Rent, the Rent ſhall enure to the Tenant for Life only during his Life, 
and after to him in Reverſion. Co. Lit. 214. 

If one be poſſeſſed of a Term of Years of Land, and grant it by Deed to J. S. for his 
Life, and after his Death to J. D. in this Caſe the whole Term is granted to J. S. and his 
Executors, Adminiſtrators and Aſſigns ſhall have it, and not J. D. But if a Term be ſo 
deviſed by Will, contra. 

And if one gives or grants to another his Horſe, or his Books, for Life, and that after 
his Death they ſhall remain to anotlier, the Remainder is void, and the firſt ſhall have it 
for ever; for the Gift or Grant of ſuch a Thing for an Hour, is a Gift of it for ever. 
8 Co. 95. 10 Co. 47. Bro. Done 57, Fitz. Done 2. | 


(F) How and by what Deed a Reddendum muſt he made. 


A Reſervation may be by-Fine as well as by Deed; or it may be in Caſe where the 
Leſſor has a Reverſion of the Land, or upon a Petition to make an Equality without 
any Deed at all. | 

But if it be upon an Exchange to make an Equality, it is not good except it be by 
Deed, Co. Lit. 225. 8 H. 7.9. Bro. Fine 36. Reſervation 4. 

If two Jointenants join in the Grant of their Land by Deed indented, and the Rent is 
reſerved to one of them, this is a good Reſervation, and ſhall go to him alone. 

But if the Leaſe be made by Word or by Deed Poll, the Rent ſhall go to them both. 
Co. Lit: $14, 14%: 22. | | | 

And if a Man poſſeſſed of a Term join his Wife with him, and they both aſſign over 
their Term by Indenture, rendring a Rent to them two and the Survivor of them, and ſhe 
does not ſeal the Deed ; in this Caſe the Reſervation as to the Wife is void. 

And if the Reſervation be of the Rent to a Stranger that is no Party to the Deed, and 
to him only, this Reſervation is void, 

And therefore if the Father and his Son and Heir Apparent by Indenture leaſe his Land 
for Years, to begin after the Father's Death, rendring Rent to the Son, it is void. Mi 
8 Car. Bland's Caſe. Hob. 274. 3 Co. Oats and Firth. 
A Rent may be reſerved upon an Indenture of Bargain and Sale inrolled, according de 
the Statute of Lands in Fee; for though an Uſe had only paſſed at the Common Law, y** 
now by the Statute of Uſes, the Uſe and Poſſeſſion paſs together. Co. Lit. 144. Cs. Eltz. 


595. Pl. 39. 2 Roll. 448. 
1 5 5 (G) Whore 
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6) Where the Reddendum is placed in the Deed, and by what Words it is ex- 
preſſed. 


HE Reddendum moſt commonly and properly ſucceeds the Tenendum, or Limitation of 
Eſtates; but it is as good in Law if it be placed in any other Part of the Deed. 
A Reddendum mult be by — hg by _ . * like Form: 
ſelding and paying zberefore yearly (if it be a Fee- ſimple, ſay) for ever hereafter, (if 
I ow" ſay) during the ſaid Eſtate hereby granted and made, to the ſaid C. D. 710 has 
the Fe- ſimple) and his Heirs and Aſſigns, (or if he has but a Leaſe for Years) his Execu- 
tins, Adminiſtrat or and Aſſigns, the yearly Rent of — of lawful Britiſh Money, at and upon 


EGG =” tet by even and equal Portions. For more Exam- 
les, ſee the ſecond Part. | 


The Reddendum may be made by other Words, as reſerving, rendring, paying, or others 
of the like Signification; but the Words of the above Example are moſt commonly uſed. 

By apt Words, an apt Rent out of Manors and ſuch like memorable Things, or divers 
Rents may be reſerved upon one Grant; as if one grants the Manors of A. B. and C. 
rendring for A. 205. B. 20s. and C. 205. theſe are good Rents, and ſeveral. 

S if one grants the Manors of A. B. and C. rendring 3 J. viz. for A. 205. for B. 205. 
and for C. 20s. this is a good Reſervation, but in this Cafe the Rent is intire. 

Alſo one may reſerve one Rent one Year and another Rent another Year, as 10s. one 
Year, and 205. another Year z or one may reſerve a Rent to be paid every ſecond or third 
Year, and no Rent the other Years; or one may reſerve one Kind of Rent one Year and 
another Kind of Rent another Year; and theſe Reſervations are good. Dyer 308. 5 Co. 55. 
Co. Lit. 47, 164, 213. 

If roy 8. be thus: Yielding and paying 20s. during the ſaid Term, omitting 
the Word (yearly), this ſhall be taken to be not once only but yearly during the Term, and 
accordingly it muſt be paid. 

And it a Leaſe be made for Years, rendring in every Middle of the Year quolibet media 
ami 201. this ſhall be paid during the Term. 27 H. 8. 19. 


(H) How the Reſervation ſhall be conſtrued. 


HIS is always taken moſt in Advantage of the Feoffee, Grantee, Leſſee, Ec. and 
againſt the Feoffor, Grantor, Leſſor, &c. and yet ſo as the Rent be paid during the 
Time. 

If the Reſervation be only to the Feoffor, Grantor, &c. and the Deed do not ſay alſo, 70 
bis Heirs, Executors, &c. this Reſervation ſhall continue only for the Life-time of the 
Grantor, and ſhall determine with his Death. 

And fo alſo it is where the Reſervation is to the Feoffor or his Heirs in the Disjunctive; 
tor in this Caſe the Rent ſhall continue only during the Life of the Grantor. 

And yet if one makes a Leaſe for Years, rendring yearly during the ſaid Term to the 
Leſſor, or his Heirs or Executors; this is a good Reſervation during all the Term, by 
Reaſon of theſe Words, during the Term. 

So if the Feoffor or Leſſor be ſeiſed in Fee, and makes a Feoffment in Fee, or Leaſe for 
Life or Years, rendring Rent to the Feoffor or Leſſor, or his Executors or Aſſigns; in this 
Ciſe the Rent ſhall continue only for the Life of the Leſſor. 

But if the Reſervation be to the Feoffor or Leſſor, or his Heirs and Aſſigns, in the Co- 
Pulative, or in the Disjunctive, to him or his Heirs, or to him and his Succeſſors (if it 
Fon Leaſe of a Corporation) during the Term, then all the Aſſignees of the Reverſion 

al enjoy it. 

And if the Reſervation be thus, Trelding and paying ſo much Rent (without any more 
Words) this ſhall be taken for all the Time of the Eſtate, and ſhall go to him in Reverſion 
«ordingly, Shep. Touch. 114, 115: 

lt one by Deed ind-nted grants FE to 4. To have and to hold to him for Life, the 
Remainder to B. and the Heirs of his Body, and for Default of ſuch Iſſue, to remain to D. 
u Tail, or for Life, yielding therefore yearly, &c. in this Caſe the Reſervation ſhall extend 
0 all the Eſtates. 10 Co. 10). 

lt a Leaſe be made the tenth Day of Auguſt, rendring Rent at our Lady-day and Michael- 
"9; in this Caſe although our Zady-day be firſt named, yet the firſt Payment ſhall be at 
Michaelmas next after the making of the Deed. oo 
| the Reſervation be at Michaelmas, or within twenty Days after; in this Caſe the 
")$ticth Day ſhall be taken excluſive. But 

u 


. 
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Reddendum. Part | 


Nomine 
pœnæ. 


But if the Rent be to be paid at Michaelmas, or by the Space of twenty Days after. 
this Caſe the twentieth Day ſhall be taken incluſive. 310 

If a Leaſe be made in December from the Nativity of Chriſt next for one Year, with th 
Addition, Et , in fine difti anni ambe partes agrearent quod eadem dimiſſio foret renovata, | : 
pabend & tenend* præmiſſa ditto J. S. (the Leſſee) ab & poſt diftum feſtum tunc pen f 
quent“ uſque finem trium annorum, Reddendo inde annuatim durante difto termino dif W. 8. 6 
in this Caſe the Reſervation ſhall relate to both the Terms, and the Rent ſhall be Paid ſh 
firſt Year, although they do not agree to renew the Leaſe. Shep. Touch, 115, * 

If one makes a Leaſe of Land for Years, if the Leſſee live ſo long, and after the Leſſo 
by his Deed indented doth grant the Land to another, To have and to hold the Revell 
to the Grantee for his Life, cum poſt mortem, Sc. aut aliter acciderit vacare, Reddend * 
annutatim to the Grantor and his Heirs, cum reverſio preditia acciderit, gs. 4d. per Am 1 
this Caſe this Reſervation of Rent ſhall not begin before the Reverſion happen in Poſſeſſon 
10 Co. 107, 108. ö 

If Ra be reſerved to be paid at two Terms, and it is not ſaid by equal Portions, yet it 
ſhall be ſo taken, and it muſt be ſo paid. 13 H. 4. Avowry 240. 


(I) Clauſe of Diſtreſs and Nomine pœnæ. 


Ometimes a Cauſe of Diſtreſs is added in this Manner: And it is agreed between the ſai 
Parties to theſe Preſents, That if it happen the ſaid yearly Rent of or am Part 
thereof, ſhall be behind and unpaid by the Space of twenty-one Days next after either of the ſei 
Feaſts or Days of Payment, in which it ought to be paid as afereſaid, being lawfully demandil; 
that then and from thenceforth it ſhall and may be lawful to and for the ſaid A. B. his Hin 
and Aſſign*, into the ſaid demiſed Premiſſes, and every Part thereof, to enter, and there tu d. 
ſtrain for the ſaid Rent ſo being behind and unpaid (And ſometimes is added a Penalty for 
every Day the Rent is in Arrear, in this Manner :) As alſo for twelve Pence of lawful, &. 
to be forfeited Nomine pœnæ for every Day wherein the ſaid Rent ſo in Arrear ſhall be behind 
and unpaid after the ſaid twenty-one Days ended, and the Diſtreſs and 01 ſo then and ther 
taken and found, to lead, drive and carry away, and the ſame to impound, detain and keep, unii 
the ſaid yearly Rent of —— and the Arrears thereof, (and Sums to be forfeited Nomine pa) 
ſhall be fully paid and ſatisfied. | 
This Clauſe ſometimes may be, that the Grantor may diſtrain and ſell the Goods to pay 
the Rent, and the like; of which ſee a Variety of Forms in the Second Part. 


(K) Clauſe of Entry on Nonpayment, &c. 


AP D ſometimes there is a Clauſe of Entry on Non-payment of Rent, Cc. in this or the 
like Form: And F it ſhall happen the ſaid C. D. his Heirs and Aſſigns, ſhall at an 
Time hereafter make Default of Payment of the ſaid yearly Rent of on either of the ſaid 
Days whereon the ſame ought to be paid as aforeſaid, the ſame having been duly demanded, i 
the ſaid C. D. his Executors, &c. ſhall break any Covenant or Grant contained in theſe Preſent, 
which on the Part and Behalf of the ſaid C. D. is to be performed, paid and kept, that thin 
and ſo often it ſhall and may be lawful to and for the ſaid A. B. his Heirs and Aſſigns, to enttr 
into all and ſingular the ſaid Manors, Meſſuages and Premiſſes, and the ſame to occup ond 
enjoy, detain and keep, until the ſaid C. D. his Executors, &c. the ſaid yearly Rents, with tht] 
Arrearages thereof, and every Part thereof, ſhall and will well and truly pay and content to the 


ſaid A. B. his Heirs and Aſſigns; and alſo until the ſaid C. D. his Heirs, &c. ſhall have made a 


reaſonable Recompence and Amends to the ſaid A. B. his Heirs and Aſigns, of and for the Breach 
of any Covenant or Covenants ſo broken, and for any Damage by him or them ſuſtained by rea/on 
of the ſame. See more Forms ſuitable to different Purpoſes in the Second Part. 


SECT. VL 
Of the Condition, 


(A) Condition what, and how it differs from a Limitation. | 


A Condition is a Reſtraint to an A# or Thing, rendring it uncertain. . 
A Condition in a Deed or Will is a Clauſe reſtraining, ſtaying or ſuſpendirg ſome 


Ad or Thing, whereby it is rendred incertain. com? 
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Some define it thus: It is. Modus an Equality annexed by him that has the Eſtate, Intereſt 
or Right to the Land, Sc. whereby an Eſtate, Sc. may either be created, defeated or en- 
larged upon an incertain Event. 5 

It differs from a Limitation, which is the Bounds or Compaſs of an Eſtate, or the Time 
how long an Eſtate ſhall continue, : 


(B) Kinds of Conditions. 


HERE are divers Kinds of Conditions, ſome are in Deed or 5 8 i. e. when the Expreſi. 
Condition is expreſſed by the Party in legal Terms, and by expreſs Words in Writing, 
or toit bout Writing, annexed to the Eſtate; as if I enfeoff a Man of Land, rendring Rent 
at a Day, on Condition that if it be not paid it ſhall be lawful for me to re-enter. 
And ſome are in Law or implied, i. e. when the Condition is facitè created by the Law Implied. 
without any Words uſed by the Party. 
The Conditions in Law or implied are either by Common Law or by Statute Law. 
The firſt Sort are ſome of them founded en Skill, as where an Office is granted there is a 
Condition zacize implied, that if the Grantee doth not execute it faithfully according to the 
Truſt, the Grantor may put him out. 
And ſome are without Skill, as where an Eſtate is made for Life or Years of Land, there 
is this Condition implied, that if the Leſſee commits Waſte, he ſhall forfeit the Place waſted ; 
or if the Leſſee makes a Feoffment of the Land, he ſhall forfeit his Eſtate, and the Leſſor ſhall 
enter. ; 
And where an Eſtate is made in Fee of Land, this Condition is implied that the Feoffee 
ſhall not alien it in Mortmain. | 
And theſe Conditions do ſometimes give a Recovery and no Entry, as in the Caſe of 
Waſte, 
And ſometimes they give an Entry and no Recovery, as in the Caſe of Alienation in 
Mortmain. 
In the Caſe of Exchange alſo there is a Condition in Law. 
Conditions are ſome of them precedent or executed, i. e. when the Condition muſt be ful - Precedent, 
filled before the Eſtate can take Effect; as where an Agreement is made between me and 
J. S. that if he pays me 10. at Michaelmas, he ſhall have ſuch a Piece of Ground of mine 
for ten Years ; or I make a Leaſe of Land to F. S. for ten Years, provided that if he pays 
me 10/1. at Michaelmas he ſhall have the Land to him and his Heirs ; in theſe Caſes by the 
Performance of the Condition the Eſtate is acquired, 
And ſome Conditions are ſubſequent and executory, i. e. when the Eſtate is executed, but Subſequent. 
the Continuance thereof depends upon the Breach or Performance of the Condition; as where 
a Leaſe is made for Years, on Condition that the Leſſee ſhall pay 101. to the Leſſor at 
Michaelmas, or elſe his Leaſe ſhall be void; in this Caſe by the Performance of the Condi- 
tion the Eſtate is held and kept. | | | | 
Theſe Conditions alſo are ſome of them in the Afirmative, i. e. do conſiſt of doing; as Afirmative. 
providing that the Leſſee ſhall pay the Rent, or pay 10 l. to the Leſſor. &c. 
2 ſome are in the Negative, i. e. conſiſt of not doing; as provided that the Leſſee ſhall Negative. 
not alien, &c. 
And ſome of them are in the Afirmative, which imply a Negative; as provided that if 
the Rent be unpaid, that the Leſſor ſhall re-enter, which implieth a Negative, viz. not paid. 
Conditioas alſo are ſome of them collateral; i. e. when the AR to be done is a collateral Collateral. 
AR, as that the Party ſhall pay 10 l. go to Rome, or the like. | 
And ſome are inherent, i. e. ſuch as are annexed to the Rent reſerved out of the Land Inherent. 
whereof the Eſtate is made. | 
And ſome of them alſo are reſtrictive, and contain a Reſtraint z as 7hat the Leſſee ſhall not Reſtridive. 
lien or do waſte, or the like. 


Leaſe ſhall be void. be 
And ſome of them are fingle,-i. e. to do one Thing only; and ſome Copulative, i. e. to Single. | 
do divers Things; and ſome Disjun#ive, i. e. when one Thing of divers is required to be Copalative. 


done, Dis junctive. 
22 ſome Conditions make the Eſtate whereunto they are annexed voidable only by Entry Voidable. 
or Claim. ö 
Void. 


And ſome of them make the Eſtate void ipſo facto without Entry or Claim. 


Vmetimes neither to make nor deſtroy, but only to clog Eſtates; as where a Leaſe is made, enlarge and 


XXX rendring 


And ſome are compulſory ; as that the Leſſee ſhall pay to the Leſſor 101. ſuch a Day, or his Compulſory. 


And ſometimes they tend to deſtroy Eftates, ſometimes to make or to enlarge Eſtates, and To deſtroy, 
clog Eſtates. 


; 
| 
j | 
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Condition. Part 1, 


rendring Rent on a Day, on Condition if it be not paid, that the Leſſor ſhall enter on the 


Land and keep it till the Rent be paid. 
And by all theſe Ways Conditions may be lawfully made. Lit. $. 327. Co. Li.. 6 
8 Co. 43. | | | 


(C) The Nature of a Condition expreſſed, and of a Limitation, 


HE Nature of an expreſs Condition annexed to an Eſtate in general is this; that | 
F: cannot be made by nor reſerved to a Stranger, but it muſt be made by and reſerved 
to him that makes the Eſtate. 

And it cannot be granted over to another except it be to and with the Land or Thi, 
unto which it is annexed and incident. And fo it is not grantable in all Caſes, for the Eqr; 
of both the Parties are ſo ſuſpended by the Condition, that neither of them alone can wel 
make any Eſtate or Charge of or upon the Land; for the Party that parts with the Eſtate, 
and has nothing but a Poſſibility to have the Thing again upon the Performance or Brea) 
of the Condition, cannot grant or charge the Thing at all. 

And if he that has the Eſtate grants or charges it, it will be ſubject to the Condition ſtill; 
for the Condition always attends and waits upon the Eſtate or Thing whereunto it is au. 
nexed ; ſo that although the ſame paſſes through the Hands of an hundred Men, yet is it 
ſubject to the Condition till, and notwithſtanding ſome of them be perſons privileged in di. 
vers Caſes, as the King, Infants and Women Covert, yet they alſo are bound by the 
Condition. | 

And a Man that comes to the Thing by Wrong, as a Diſſeiſor of Land whereof there is 
an Eftate upon Condition in Being, ſhall hold the ſame ſubject to the Condition alſo, 

And when the Condition is broken or performed, Sc. the whole Eſtate ſhall be defeated, 

So that if there be a Leaſe for Life made by Deed and not by Will, the Remainder over 
in Fee, on Condition that the Leſſee for Life ſhall pay 10/. to the Leſſor ; if the Leſſee 
pays not this 107. the Eſtate in Remainder is avoided alſo. Et ſic e converſo, unleſs by 
ſpecial Limitation it be otherwiſe provided ; as if 4. grants by Indenture Land to B. for 
Life, the Remainder to C. in Fee, rendring Rent to A. and his Heirs ; with Condition that 
if the Rent be behind, to re-renter and retain the Land during the Life of B. and no more; 
and A. enters in the Life-time of B. for Nonpayment, this does not deſtroy the Remainder, 
Shep. Touch. 120. 

And if Tenant for Life and he in Remainder join in a Feoffment, on Condition that if, &. 
that then the Tenant for Life ſhall re-enter ; this is good without defeating the entire Eſtate, 
for regularly a Condition cannot avoid a Part of an Eſtate only, and leave another Part en- 
tire; neither can the Eſtate be void as to one Perſon and good as to another, (except it be 
in the Caſe of a Condition annexed to an Eſtate limited by way of Uſe, as in Frances's Caſe, 
8 Co. 90.) Shep. Touch, 120, 121, 

And yet if 4. makes a Gift in Tail to B. the Remainder to B. in Fee, upon Condition 
not to alien, and B. aliens; this doth defeat the Eſtate-tail only, and not the Remainder. ' 

Alſo the whole Eſtate of the Whole and not of ſome Part only ſhall be avoided, except 
by Agreement the Condition be eſpecially reftrained to ſome Part, and the Re-entry given 
in that Part only; as where a Feoffment is made of two Acres of Land, on Condition that 
if ſuch a Thing happens, the Feoffor ſhall enter into one of them. 

And further, when he that has Right re-enters by Force of ſuth Condition, he ſhall avoid 
all Charges and Incumbrances put upon the Land after the Condition made ; for he that 
enters into Lands by Force of ſuch a Condition, muſt have it again in the ſame Plight as 
it was when he parted with it. 


And a Condition for the moſt part will not determine the Eſtate without Entry or 
Claim. | 


So that howſoever a Limitation hath much Affinity and Agreement with a Condition, 
and therefore ſometimes it is called a Condition in Law, both of them do determine an 
Eſtate in Being before, and a Limitation cannot make an Eſtate to be void as to one Per- 
ſon and good as to another; as if a Gift be made in Tail to one and his Heirs Male until 
=O ſuch a Thing, and then his Eſtate to ceaſe and go to another; yet herein they 

iffer. | 

Firſt, A ſtranger may take Advantage of an Eſtate determined by Limitation, but he 
cannot upon a Condition, | 

Secondly, A Limitation always determines the Eſtate without Entry or Claim, but 2 Con- 
dition does not. Shep. Touch. 121, 


D 


( 
| 
| 
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4a - At ret. £4. As. at 


hat ſhall be ſaid a Condition in Law, ond when an Eflate ſhall be ſubje& 
(D) * to ſuch a Condition, / Vale 


＋Enants by the Cutteſy, in Tail, after Poſſibility of Iſſue extinct, in Dower, for Life, 
for Years, by Statute or Elegit, Gardian, &c. do hold their Eſtates, ſubject to a Con- 
dition in Law); ſo that if any of them aliens his Land in Fee, or Claims a greater Eſtate 
: 2 Court of Record than his own, he forfeits his Eſtate, and he in Retnainder or Rever- 
Gon may enter; and if ſuch a Tenant does Waſte, he in Reverſion ſhall recover the Place 
ed. | 

1 Tenant in Fee- ſimple holds his Eſtate ſubject to a Condition in Law; ſo that if he 
aliens his Land in Mortmain he forfeits it, and the Lord may enter upon him. 

80 alſo he that takes Land in Exchange holds it under a Condition in Law ; ſo that if he 
aliens his Land in Mortmain he forfeits it, and the Lord may enter upon him. 

$9 alſo he that takes Land in Exchange holds it under a Condition in Law, viz. that if 
the Land be given in Exchange for that Land he recovered from him that has it, that he 
ſhall enter upon his own Land again. y 

Alſo every Officer that acts in the Adminiftration of Juſtice, all Keepers of Parks, Stew- 
ards, Beadles, Bailiffs, and ſuch like, hold their Offices under a Condition in Law; ſo that 
if they do not duly execute it, and do all that thereto appertains, they may forfeit them, and 
the Grantor may put them out. In quo quis delinguit in eo eft de jure puniendus. Co. Lit. 
233 234 8 Co. 44. N 


(E) Upon what Act a Condition may be crented. 


A Tenant cannot attorn to the Grant of a Seigniory upon Condition ſubſequent, becauſe 
it is but a Conſent, no Intereſt paſſes from him; ſecus upon a Condition precedent. 
Cs. Lit. 274, 300. 5. Vide 15 E. 3. A. 95. 1 

So Executors cannot agree upon Condition to a Legacy. 4 Co. 28. 5. 

But a Patron, in reſpect of his Intereſt, may aſſent upon Condition to charge the Glebe of 
the Parſon, Co. Lit. 300. 6. | 

A Licence to alien cannot be upon a Condition ſubſequent ; ſecus as to a Condition pre- 
cedent, becauſe in ſuch Cale it is no Licence till the Condition performed. Popb. 106. 
a Diſſeiſee may releaſe his Right to the Diſſeiſor upon Condition. Co. Lit. 274. b. 

w. 88. 8. 89. a. 2 

But a Condition cannot be releaſed upon a Condition. Co. Lit. 274. 5. 9 Co. 85. b. 

An expreſs Manumiſſion of a Villein cannot be upon Condition, for once free and ever 
free. Co. Lit. 274. b. 


N Patent of Denization of an Alien, may be upon Condition precedent or ſubſequent. 
Li. 274. _ | 

But a Naturalization by Parliament cannot be upon Condition, for it is againſt Abſolute- 
tels, Purity and Indelibility, of natural Allegiance, Co. Lit. 129. 

A Parſon cannot reſign upon Condition, becauſe it is a judicial Act, to which no Condi- 


ton can be annexed, any more than an Ordinary can admit, or a Judgment be confeſſed upon 
Condition. Ow. 12. 


F) Where the Cauſe or Conſideration of the Grant will make a Condition, 


[* one grants an Annuity pro Acra Terre, the Word pro ſhews the Cauſe of the Grant, 
and amounts to a Condition; for if the Acre be evicted by an elder Title, the Annuity 
ſhall ceale, Co. Lit. 204. 5. | | 
do if an Annuity is granted pro decimis, &c. and the Grantee is unjuſtly diſturbed of the 
cles, the Annuity ceaſes. Co. Lit. 204. 4. | 
but if one makes a F eoffment, Leaſe for Life, Cc. pro Conſilio impenſo, &c. or pro una 
Ap Terre; though he denies Counſel, or the Acre be evicted, yet he ſhall not re-enter, 
5 - Eſtate being executed, it ſhall not be avoided without legal Words of Condition. 
Lit. 204. a. 
| | 2 8 „ 
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(G) What may be made upon Condition, and to what Things Conditions may be anneny 


or not. 


1 is a general Rule, that when a Man hath a Thing he may Condition with it as he yjj 
Conditions in a Deed therefore may be annexed to Things inheritable to Freehglg,, 
to Chattels Real and Perſonal. Perk. $. 707. ö g 
As for Example; If a Feoffment in Fee, Gift in Tail, or Leaſe for Life, be made gf 
Lands or Tenements, or a Grant be of a Rent, Common, or- the like, in F ee-ſimple, Fe. 
tail, or for Life; theſe Things may be done upon Condition. ; 
So a Leaſe for Years of Land, or a Grant of Rent, &c. for Years, may be made upon 
Condition. | 
And a Leaſe may be made for five Years, on Condition that if the Leſſee pay to the 
Leſſor within the firſt two Years ten Marks, that then he ſhall have the Fee, otherwiſe bu 
for five Years. 
Alſo a Guardian in Chivalry may grant the Wardſhip of the Body and Land, or either a 
them, on Condition. | 
A Tenant by Statute Merchant, Staple-or Elegit, may grant their Eſtates upon Condition. 
The Lord may grant his Seigniory to his Tenant on Condition. 
The Tenant for Life may grant his Eſtate to his Leſſor, or to him in Reverſion upon 
Condition, | 
The King may make Letters Patent of Denization to an Alien, or a Charter of Pardon u 
a Man for his Life, upon Condition, | 
Alſo Releaſes and Confirmations may be made upon Condition. 
And a Submiſſion to an Award may be upon a Condition. 
But an Inſtitution to a Benefice, or an Induction, may not be on a Condition. 
An Attornment, or an expreſs Manumiſſion of a Villain, cannot be upon a Conditi 
ſubſequent, as it may be on a Condition precedent. 
And ſome hold that a Condition cannot be releaſed upon a Condition. 
But the contrary is held by others clearly, and that there is no Difference between this an 
a Releaſe of a Right. Ideo Quære. 
An Award cannot be made on a Condition, as was held in Shirer's Caſe, 35 Eliz. 
A Contract or Sale of a Chattel Perſonal, as an Ox, or the like, may be upon Condition 
as if A. ſells his Horſe to B. that if A. do ſuch an Act, then that B. ſhall pay 57. at th 
Day agreed upon, otherwiſe but 4 /. _ 
So if I agree with a Phyſician, that if he cures ſuch a Diſeaſe he ſhall have ſo much 
and in this Caſe he cannot have the Money until he has done the Cure. 
As where I promiſe a Man 107. when he has built ſuch a Houſe; in this Caſe he can 
not have the Money until the Houſe be built. | 
Alſo Retaining of Servants, Delivery of Charters or Deeds, and divers other Things, maj 
be done upon Condition. | 
And if an Executor aſſent to a Legacy upon a Condition, the Aſſent is good, but ti 
Condition is void. Shep. Touch. 119. | 
A Feoffment of two Acres upon Condition, and for Breach that he may re-enter but 
one is good. Roll. Abr. 412. 
A Tenth may be granted by the Clergy to the King upon Condition. Bid. | 
If a Copyholder ſurrenders to the Lord to make his Will, upon Condition that he ſh 
pay him 10/. this is a good Condition. Roll. Ar. 413. | 
A Contract may be upon Condition. Did. 


(H) How and by what Deed a Condition may be created and annexed. 


S annexed to Eſtates are moſt frequently and ſafely made by Deer | 
Writing ; yet it ſeems ſuch Conditions may be made and annexed to any Eſtate 0's 
Thing grantable without Deed without any Writing at all; however in ſome Caſes it ay 
be well pleaded nor uſed without a Deed, for it is a Rule, that if a Condition be ple 
5 3 to defeat a Freehold, the Deed wherein the Condition is contained mult 7 

ewed, 

But of Chattels Real, as Leaſes for Years, and the like, or Grants of Chattels Perſonal, i 


1 plead that ſuch Leaſes and Grants were made upon Condition without ſhe ! | 
the Deed. : 


| 
8 
9 
At 1 
oi 
A 


Ch, 5. 9. 6. Condition, 


Eat in the firſt Caſe alſo of a Condition to avoid a F rechold, it may be given in Evidence 
Jury, and they may find the Matter at large as it is, and ſo the Party may have Ad- 

L . - of the Condition without ſhewing any Deed of it. 

x1 105 the Pleading of a Feoffment in Fee, on Condition without Deed and Re-entry, is 

ood if the Party confeſſes the Condition, Shep. Touch. 119, 120. 

i A Releaſe of all one's Right may be upon Condition. 17 K. 3. 2. J. Co. Lit. 274. B. 30. b. 

If a Copyholder ſurrenders to the Lord to make his Will, upon Condition to pay 131. 
this is a good Condition. M. 2 7a. C. B. Garden's Cale. 

A Leſſee may ſurrender upon Condition. 14 Ed. 4. 6. 4 Co. 82. Br. Condition 156. 

A Confirmation may be upon Condition. 5 Co. 81. 

A Deviſe of Lands deviſable, was good at the Common Law upon Condition, Rell. 

12. 
2 beriſe of an Uſe at Common Law was good upon Condition. id. 

A Deviſe within the Stat. 32 & 34 H. 8. may be upon Condition, becauſe that Statute 
gives Liberty to Deviſe at Pleaſure, Mid. 

A Man cannot releaſe a Perſonal Thing, as an Obligation upon a Condition ſubſequent ; 
but the Condition will be void, becauſe a Perſonal Thing being once ſuſpended is perpetu- 
ally extinguiſhed. Bid. Vide Roll. Abr. 940. 

But a Man may releaſe a Perſonal Thing, as an Obligation, or ſuch like, upon a Condi- 
tion precedent ; for there the Action is not ſuſpended till the Condition performed. Roll. 
Abr. 412. 
of Condition written on the back of a Leaſe before the Execution, is good. Cro. Jac. 456 
ded wide 2 Roll. Abr. 22. pl. 1. | 

A Condition to perform a Matter of Fact, without Writing, is good. Roll. Abr. 413. 

As in an Indenture, a Man may bind himſelf upon a Condition to perform all the Cove- 
pants between them made for the Permutation of a Benefice, of which there is no Writing. 
Did. 

A Man may aver a Leaſe for Years to be upon Condition, and plead the Condition with- 
out ſhewing the Deed thereof, becauſe it is but a Chattel. Bid. 

A Man may plead, that a Leaſe for Years of Land, or a Grant of a Ward, was made by 
Guardian in Chivalry upon Condition, &c. without ſhewing any Writing of the Condition, 
becauſe it is but a Chattel Real. Lit. F. 365. 

So it is of Chattels Perſonal and Perſonal Contracts. Lit. §. 365. 

But a Man by Plea ſhall not defeat a Freehold by Force of a Condition without ſhewing 
a Deed. Lit. F. 365. Co. Lit. 225. | : 

Otherwiſe it a Condition annexed to a Freehold be found by a Jury. Lit. $. 366. Co. 
Lit. 226. Kelw. 137. a. | 

If a Condition has falſe Latin in it, yet if any Senſe may be intended in it by the Words 
within the Condition, it ſhall be good. 20 H. 6. 32. | 

If one grants a Rent for Life, a Condition cannot be annexed to it, unleſs it be by Deed. 
33 Af. 2. Br. Verdict 64. Fitz. Verdict 42. 

If A agrees with B. to make a Feoffment to him upon Condition, and after makes a Deed of 
Feoffment without any Condition, and afterwards makes Livery ſecundum formam Cbartæ 
vithout any Condition; this is abſolute without any Condition; for the Livery is not made 
«cording to the Agreement but according to the Deed. Fitz. Aiiſe 311. 

But if .4. agrees to enfeoff B. in Surety of the Payment of certain Money, and afterwards 
makes Livery to him and his Heirs generally, the Eſtate is held by ſome to be upon Con- 
dition, inaſmuch as the Intent of the Parties was not changed, but continued at the Time 
of the Livery, Co. Lit. 222. b. 

If a Man makes a Deed of Feoffment to another, and in the Deed there is no Condition; 
but when the Feoffor would make Livery of Sciſin to him by Force of the Deed, he ex- 
prelſing the Eſtate, makes Livery of Seiſin unto him upon Condition, the Feoffment is of 
ike Force as if no ſuch Deed had been made. Lit. f. 359. Co. Lit. 222. 6. 

A Condition cannot be reſerved without Deed indented. Roll. Abr. 414. 

If it be by Deed Poll, and the Feoffor, Ec. gets it into his Cuſtody, he may plead the 
Condition againſt the Feoffee, Sc. Lit. $. 375. Co. Lit. 231. 

A Corody granted for Life, ſecundum quod prius per J. H. & alios ufitat' fuit ; and avers 
ite Uſe to have been, that every one who has it ſhall attend upon the Maſter four Times in 
ne Year, otherwiſe thall forfeit it: This is a good Condition which refers to other Matters, 
i012h not ſhewed in certain that they were done. Bro. Condition 167. 

lf an Annuity be granted pro conſilio & auxilio habendis, and does not mention in what 
Matter it ſhall be, yet it may be averred he was a Phyſician, or a Lawyer, and it was 
ated for his Counſel and Aid therein. Bro. Annuity 7. Fitz. Annuity 19. . 
Yyy 0 
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So if the Grantee be learned in two Sciences, yet he may aver the Grant was for x 
certain, Fiz. Aunuity 19. 


(I) To what Things a Condition fhall extend. 


F a Leaſe for Years be made, rendring for the two firſt Years 101. and after 307 yearly 

provided that if the Rent of 30. or any Part thereof be behind, the Leſſor may e has 
it was ſaid, that if the 101. is behind the Leſſor may enter, for the 10 J. is Part of the bas 
for it is but one Rent. 4 Leon. 8. 

If a Man who has certain Walks in a Foreſt of Inheritance, gives one Walk called ) 
J. §. in Tail, and dies, and his Heir recites the ſaid Grant and confirms it, and by * 
lame Deed grants another Walk called S. in the ſame Foreſt to him and his Heirs, Prexit 
that the ſaid J. S. ſhall not cut any Trees in aliqua parte præmiſſerum in indenturg grell 
ſpeciſicatorum; the Condition ſhall extend to the Walk called B. fo that if he cuts any of 
the Trees in his Walk, the Grantor may enter for the Condition broke, into the Walk called 
S. for the Word Premiſſes comprehends as well that which is confirmed, as that which j; 
granted. Roll. Abr. 422. 

If A. be in Execution at the Suit of B. and B. upon good Conſideration affirms to 5.9 
that he will not diſcharge A. without his Conſent, and after A. and B. agree, that 5. {hat 
make a Releaſe to him of the Execution, and deliver him; and that A. ſhall enter into an 
Obligation, with Condition to ſave B. harmleſs from all Suits, &c. that may ariſe upon 
the Relcaſe of the ſaid A. being in Execution at the Enſealing thereof, at the Suit of 
the ſaid B. in ſuch a Sum, from all Perſons which may any way trouble the (aid 
B. touching or concerning the ſaid Releaſe, that then, &c. and after all this is done 
accordingly, and J. S. brings an Action on the Caſe againſt B. upon his Promiſe, and re. 
covers; A. ought to ſave him harmleſs, otherwiſe the Condition is broke; for this ariſcs 
by Reaſon of the ſaid Releaſe, and ſo within the Words, though the Promiſe made to J. . 
was the Cauſe of the Action of J. S. Did. 

If a Man makes a Gift in Tail to 4. the Remainder to A. and his Heirs, upon Condition 
that he ſhall not alien: The Condition is good as to reſtrain any Diſcontinuance of the Eſtate- 
tail, but as to the Fee-ſimple it is void and repugnant ; and therefore ſome are of Opinion 
that this is a good Condition, and ſhall defeat the Alienation for the Eſtate-tail only, and 
leaves the Fee-ſimple in the Alienee. Co. Lit. 224. a. | 

By ſpecial Words the Condition may extend to the particular Eſtate, or to the Remainder 
only. Co. Lit. 230. b. 

There are ſeveral Incidents to an Eſtate- tail, not to be reſtrained by Condition, the Inci- 
dents are, 

Firſt, To be diſpuniſhable of Waſte. 

Secondly, That the Donee's Wife ſhall be endowed. 

Thirdly, That the Husband after Iſſue ſhall be Tenant by Curteſy. 

Fourthly, That the Tenant in Tail may ſuffer a Recovery. 

And therefore a Gift in Tail, with Condition to reſtrain any of theſe Incidents, is void. 
Co. Lit. 224. 4. 6 Co. 41, Co. 14. 4. 85.4. 86. 9 Co. 128. 5. 10 Co. 38.6, Fones 58. 
Co. Jac. 697. 1 Vent. 322. Roll. Abr. 418. 
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(K) Incidents that a Condition to create an Estate ought to have. 


HERE are four Incidents that a Condition to create an Eſtate ought to have. 
Firſt, It ought to have a particular Eſtate, as a Foundation whereupon the Increaſe of 
the greater Eſtate ſhall be built. 

Secondly, That ſuch particular Eftate ſhall continue in the Leſſee or Grantee until the 
Increaſe. | 
Thirdly, This muſt be at the Time when the Contingency happens, or elſe it ſhall 

never veſt. 
Fourthly, The particular Eſtate and the Increaſe muſt take Effect by the ſame Decd, 
or by ſeveral Deeds delivered at the ſame Time. 8 Co. 75. a. | 


(L) To what Perſons a Condition may be reſerved. 


Condition cannot be reſerved but on the Part of the Feoffor, Donor or Leſſor. Dy. 6. 
a.b.pl.2. Lit. A. 347. Co. Lit. 214. ö 

If Tenant for Life and the Reverſioner join in a Fecffment, the Condition may be fe- 
ſerved to the Leſſee only, and by his Re-entry he ſhall deveſt but his Eſtate. Roll. 
Abr. 407. 
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7 enfeoffs B. upon Condition that if the Heir of A. pays to B. Sc. 205. then he and 


leirs may re- enter; this is a good Condition, of which the Heir of 4. may take Ad- 
tage, and yet A. himſelf never can. Co. Lit. 214. 6. 

If .2 Man gives Lands to his eldeſt Son in Tail, the Remainder to his ſecond Son in Tail, 
bie. upon Condition that if the eldeſt Son, or any of his Iſſue aliens, the Land ſhall re- 
nnn to the ſecond, Ec, the Conſequence of the Condition, that the Land ſhould remain 


> another, 15 void, though upon ſuch Alienation the Donor himſelf might enter. Co. 
Dt. 379 4. | 


M) * ten a Perſon to whom a Condition is not certainly deſigned, the Law ſhall 
Jay who it ſhall be. 


77 2 Man deviſes Land to 4. upon Condition, the Remainder to B. in Tail, ſaving the 
' Fee, and dies: The Condition here is, by Implication of the Law, reſerved to the 
Jr; for by Intendment, he ſhall have the Condition who is prejudiced by the Deviſe, 
% is the Heir. Dyer 3. Roll. Ar. 407. 

+ Condition to make the Obligee a Leaſe for Life by ſuch a Day, or pay 100 J. the 
ge died belore the Day, his Executor ſhall have the 100/. Salk. 170. P. 2. 


his 


(N) Of the Manner, Frame and Order of making a Condition. 


every good Condition is required an external Form, i. e. Words to declare an Intent 
he Varty to have the Eſtate conditional. | | 
internal Form, i. e. ſuch Matter as whereof a Condition may be made. 
nings executed, the Condition muſt be made and annexed to the Eſtate at the 
making of it, but as to Things executory, it may be afterwards made. 
Condition be made in another Deed, and not the ſame Deed wherein the 
nadez if it be delivered at the ſame Time, it is as good as if it were contained 
i ws lame Deed. 

And therefore if a Man makes a Feoffment, Leaſe, or the like, by one Deed abſolute, 
1d at the fame Time makes another Deed of Defeaſance or Condition, and delivers both 
together, this is a good Condition, and will make the Eſtate conditional. 

But if the Defeaſance be ſealed and delivered before or after the Deed, contra. 

And therefore if one makes an abſolute Feoffment in Fee, and before or after the Sealing 
or Delivery of that Deed the Feoffor declares himſelf by Deed, or the Feoffor and Feoffee 
wree by Deed that the Eſtate made before, or to be made after, ſhall be conditional, yet 
tus is not conditional. Land | 

And yet if an Annuity be granted abſolutely by one Deed, and after the Grantee grants 
to the Grantor, that if the Grantor do ſuch a Thing, the Annuity ſhall ceaſe; in this Caſe 
te Annuity is conditional. Co. Lit. 146. Perk. $.717. Co. 113. 2 Co. 7. Plow. 113. 


Day; this is a good Condition. 
$0 if one covenants to ſtand ſeiſed of Lands to the Uſe of B. and his Heirs, on Condition 
lit if he pays him 107. the Uſe ſhall be void, or the like. | 
Allo a Condition may be annexed to an Eſtate created by Will; as if one deviſes Land 


112, Dyer 126, 348. | | 

A Rent or any ſuch Thing may be granted on Condition that if ſuch a Thing be or be 
tot done, the Rent ſhall ceaſe for a Time, and then revive again; and this Condition 
8 good. 8 | 

But in Caſe of Land it is otherwiſe, for that cannot be granted after this Manner. 

Alſo a Condition to make an Eſtate void for a Part of the Time, is not good. 

And therefore if a Feoffment be on Condition, that upon ſuch a Contingent the Feoffor 
Nall enter and have the Land for a Time, or the Eſtate ſhall be void for Part of the Time; 
i makes a Leaſe for ten Years, provided that upon ſuch a Contingent it ſhall be void for 
ire Tears; theſe Conditions are not good. 

And yet if a Feoffment be made of two Acres, provided that upon ſuch a Contingent the 

tate ſhall be void as to an Acre only, this is a good Condition. Co. 86. 8 Co. 17. 
0 121. Dyer 6. * | | 
| 4 Condition that a Stranger, or the Heir of the Feoffor, ſhall do an Act, is good, as if 
i F:oFroent be made to J. &. on Condition that J. D. ſhall pay to the Ftcollor at Eaſter next 

| 107. 


0 J. . for Life, provided that he pay 107. yearly to J. D. this is a good Condition. Co. 


A Condition may be annexed to an Eſtate by way of Uſe; as if a Feoffment be made to To what an: 
4.to the Uſe of B. and his Heirs, on Condition that B. ſhall pay to the Feoffor 20 J. ſuch nexcd, 
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rol. or if a Feoffment be made on Condition, that if the Heir of the Feoffor pays 
the Feoffee, that the Feoffor and his Heirs ſhall re-enter. | 

But a Condition to give a Stranger a Re-entry, 1s void. 

And therefore if an Eſtate be made upon Condition, that upon ſuch a Contingent 
Stranger ſhall enter, or the Eſtate ſhall ceaſe, and another ſhall have it; howſoever this wi. 
be ſo drawn as it may be a good Condition to give him, his Heirs, Sc. who makes tk 
Eſtate an Entry, yet it cannot be good to give the Eſtate or the Entry to the Stranger, 

So if a Feoffment be made on Condition, that upon ſuch a Contingent the Feoffor ana 
Stranger ſhall enter; this is not good to give an Entry to the Stranger, but it is good e 
give the Feoffor a Re- entry. 

And yet by Will a Man may deviſe a Term after this Manner. Co. Lit. 214, 
DoF. & Stud. 94, 100, 159. Co. 84. 8 Co. 95. Dyer 33. | 

If a Man enfeoffs another upon Condition that he and his Heirs ſhall render to a Stranger 
and his Heirs a yearly Rent 7 205. Sc. and if he fails of Payment thereof, that the Feofy 
ſhall re-enter; although this is a Reſervation of Rent, it is merely void, and the Co. 
dition that calls it a Rent is merely miſtaken; yet the Condition is good, & ut res 14111 
the Words ſhall be taken contrary to their proper Senſe. Co. Lit. 213. 

If I enfeoff J. S. of Land, on Condition that if J. D. gives to him 1ol. or go to Ry 
before ſuch a Day, Sc. that then the Feoffee ſhall pay to me 101. &c. this is a good Con- 
dition. Perk. §. 798. 

If a Feoffment be made to one and his Heirs, on Condition that if the Feoffee pays u 
the Feoffor 107. he ſhall have the Fee of Land, this is not a good Condition; but it he ly 
further, and if he fails to pay, that the Feoffor ſhall re-enter, this is good. Co. Lit. 20). 

If a Gift in Tail be made to a Man and the Heirs of his Body, and if he dies without 
Heirs of his Body, that then the Donor and his Heirs ſhall re-enter this is a void Condition, 
for when the Iſſues fail, the Eſtate is at an End. Co. Lit. 224. 

Conditions that are ſo penned as they are inſenſible and altogether incertain, are void. 

And it one makes a Leaſe, on Condition that if the Rent be behind to reſtrain, and if 
there be not ſufficient, on the Ground to enter into the Premiſſes; this Condition is void for 
Inſenſibility, and the Eſtate is abſolute, & fic de fimilibus, 6 Co. 41. 
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(O) At what Time a Condition may be created. 


IF a Diſſeiſee releaſes to the Diſſciſor all his Right, and at a Day after the Diſſeiſor by 
Indenture grants, that if he pays ſo much at a Day certain, the Releaſe ſhall be void; 
this is a void Condition as to revive the Right of the Diſſeiſee, for Inheritances executed 
cannot be defeated by a ſubſequent Defeaſance. Br. Conditions 115. Co. Lit. 236. 

But a Releaſe, Feoffment, c. where the Eſtate is executed, it is not to be defeated by 
Condition or Defeaſance, unleſs contained in the ſame Deed, or in another made at the ſame 
Time. Co. Lit. 236. b. 2 Sand. 48. 

And ſuch a Condition as before mentioned may be created at the ſame Time that the 
Releaſe was made, though it be by another Deed. Br. Conditions 115. 2 Co. 74. 4. 

Rents, Annuities, Warranties, &c. (being Inheritances executory) may be defeated by 3 
Defeaſance made at the ſame Time, or at any Time after. Co. Lit. 237. 4. 


(P) Where placed in a Deed, and by what Wards expreſſed and created. 


A Deed without any Condition in it, is as good as a Deed with a Condition. 

And when it is in a Deed it has no proper Place aſſigned it, but it may be in au 
Part of the Deed, yet for the moſt part it is placed next after the Habendum, or next after 
the Reſervation of the Rent. 

It is alſo ſometimes annexed to and depending upon Eſtates, and ſometimes annexed to 
and depending upon Recognizances, Statutes, Obligations, Contracts, and other Things; 
Conditions are alſo contained in Acts of Parliament and Records. , F 

The moſt apt Words wherewith to make a Condition in a Deed are, J20viven always, 
Do as, or Upon Condition; and yet other Words of like Senſe and Signification me 
make a Condition, as, If it happen, &c. but then this muſt follow, That then this Ela, 
(Leaſ:, Deed, or the like) Hall be void, and it ſhall be lawful for the ſaid A. B. &c. % 
re-enter, &c. | 

Conditions annexed to Eſtates are ſometimes ſo placed and confounded amongſt Core | 
nants, ſometimes ſo ambiguouſly drawn, and at all Times have in their Drawing ſo much! 
Affinity with Limitations, that it is hard to diſcern and diſtinguiſh them, | ; 
Thereiviy 
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Therefore for the moſt part Conditions have conditional Words in their Frontiſpiece, 
begin therewith; and amongſt theſe Words there are three Words that are moſt pro- 
which in and of their own Nature and Efficacy, without any Addition of other Words 
p Re-entry in the Concluſion of the Condition, make the Eſtate conditional, as Proviſe, Le 
* and Sub cenditione. * 

q And therefore if A. grants Land to B. To have and to hold to him and his Heirs, Provided 
lar, or So 46, Of Under this Condition, a7 vat B. pays to A, 101, at Eaſter next; this is a good 
Condition, and the Eſtate 1s conditional without any more Words. 

But there are other Words, as Si, Si contingat, and the like, as will make an Eſtate condi- 
tonal alſo 3 but then they muſt have other Words joined to them, and added to them in the 
Cloſe of OY) as That then the Grantor ſhall re-enter, or That then the Eftate ſhall 
„ doi, or the like. | 
E And therefore if A. grants Lands to B. To have and to hold to him and his Heirs, and if, 
or but if it happen the ſaid B. does not pay to A. 101. at Eaſter, without more Words, this is 
no good Condition; but if theſe or ſuch like Words be added, hat then it ſhall be lawful 
for A. 10 re-enter, then it will be a good Condition. 2 Co. 10. Co. Lit. 204. 27 l. 8. 16. 
Lit. $. 328, 329, 330» 331. 

But theſe Words, Proviſo, Ita quod, and Sub conditione, although they be the moſt proper 
Words to make Conditions, yet they do not always make the Eſtate by the Deed to be con- 
citional, but ſometimes ſerve for other Purpoſes; for the Word Proviſo has divers Opera- 
ons beſides, for ſometimes it ſerves for and works a Qualification or Limitation, and ſome- 
times it ſerves to work and make a Covenant only. 

Therefore obſerve, that its, being inſerted amongſt the Covenants of a Deed, it only makes 
the Eſtate conditional when there are theſe Things in the Caſe. -: 

Hi, When the Clauſe wherein it is has no Dependance upon any other Sentence in the 
Deed, nor participates with it, but ſtands originally by and of itſelf, 

Sccondly, When it is compulſory to the Feoffee, Donee, Sc. 

Thirdly, When it comes on the Part and by the Words of the Feoffor, Donor, Leſſor, 
Ec. | 

Feurthly, When it is applied to the Eſtate, and not to ſome other Matter; as if one 
grants a Manor with an Advowſon appendant, and after the Habendum and Reſervation of 
Rent amongſt the Covenants there is this Clauſe inſerted, thus, [ Provided that the Granice 
ſoall re-grant the Advowſon for the Life of the Grantor} this is a good Condition. h 

And it may be alſo a Condition and a Covenant; as if the Words runs thus: Provided ai- 
ways and the Feoffee, &c. doth covenant, &c. that neither be nor his Heirs ſhall do ſuch an A 
tus is both a Condition and a Covenant. 

But if the Clauſe have Dependance on another Clauſe of the Need, or be the Words of 
the Feoffee, Fc. to compel the Feoffor to do ſomething, then it is not a Condition but a 
Covenant only; as if there be in the Deed a Covenant that the Leſſee ſhall ſcour the Ditches, 
and then theſe Words follow, Provided that the Leſſor ſpall carry away the Earth; or there is 
a Covenant that the Leſſee ſhall repair the Houſes, and then theſe Words follow, Provided 
that the Leſſor do provide Timber. 

So if this Clauſe be applied to ſome other Thing, and not to the Thing granted, then it 
Is no Condition: as if a Leaſe of Land be made, rendring Rent at B. Provided that if ſuch 
a Thing happens it ſhall be paid at C. this does not make the Eſtate conditional. 

Or if a Leaſe is made for Years without Impeachment of Waſte, Proviſo quod non pro- 
lernet domus voluntarie; in this Caſe this does make the Privilege, yet it does not make the 
Eſtate conditional; or if a Leaſe is made for Years, rendring Rent, Provided that the Le/- 
Jer ball not diſtrain for the Rent; this is a good Condition, but not annexed to the Eſtate. 
Co. Lit. 146. 2 Co. 70. Dyer 6, 152, 311, 222. Plow. 136. 5 H. 7. 7. Perk. F. 732. 

So if in a Deed of Bargain and Sale of Land after the Habendum there are theſe Words, 
z. Upon theſe Conditions following, viz. that if the Vender pays the Vengee 208. at 
Laſter, and enfeoffs him of a Meadow called S. before Whitſontide, that the Bargain ſpall be 
void; Pꝛovided nevertheleſs haz the Bargainor ſhall hold the Land for twenty Years with- 
out the Let of the Bargainee; this Proviſo makes a Condition. Dyer 318. 

So if a Leaſe be made of a Houſe, and amongſt the Covenants theſe Words are inſerted, 
P2vided alſo thaz.if che Leſſor will dwell upon it, or keep it in bis Hands, then the Lef- 
ee, bis Executors and Aſſigns, doth covenant upon one Year's Warning to remove and give Place 
10 the Leſſor, this Leaſe notwithſtanding ;, this is no Condition, but a Covenant only. 27 JI. 
v.15, Bro. Condition 7. | | | : 
lk a Leaſe be made, Provided that if the Rent be behind, without any more Words, this 
i no good Condition. Muddy's Caſe, Paſ. 14 Jac. B R. 
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Condition. 


ſhall re-enter ; this is no Condition, nor the Eſtate hereby made conditional, Co. Lit. 204: 


Neither does the Word Si always make a Condition, for ſometimes it makes 
tion; as when a Leaſe is made for Years, If J. S. ſhall live fo long. 

There are other Words alſo that in the King's Grants, in laſt Wills and Teſtament, 
other ſpecial Caſes, do make Conditions; as Ea intentione, ad effetium propeſitum, in 
nem, paying, and the like. | 

So that if one deviſes his Land to J. S. Ca intentione, Sc. that be ſhall pay 15 W « 
107. or paying, or ſo as he pays to W. S. 101. or to ſell, & c. theſe are good Condition, 

But theſe Words regularly do not make a Condition when they are uſed in Deez . and 
therefore if one makes a Feoffment in Fee, Ed intentione, ad effetFum, fc. that 1hy uf 
ſhall do er not do ſuch an Af; theſe Words do not make the Eſtate conditional, but i a 
abſolute notwithſtanding. a NS 

And yet perhaps theſe Words being conjoined with ſome others may make a Condition, 
as if Lands be granted Ea intentione quod fi defecerit, &c. tunc quod reintrabit, or the like 
Co. Lit. 204, 236. Doct. & Stud. 34, 122. Dyer 318, 138. Plow. 142. 7 H. 4. * 
10 Co. 42. | 

Alſo Conditions are ſometimes made ſpecially in Eſtates and Leaſes for Years without at 
of theſe formal Words, when the apparent Intent of the Leſſor is to make the Eſtate cond; 
tional, although the Words be not uſed as the Words of the Leffor, but as the Words g 
the Leſſee, or indefinitely of neither. 

And therefore it has been ſaid, that if an Indenture be made between A. and g;. thus; 
It is agreed and coveranted between the Parties aforeſaid, that B. ſhall have the Land for tn 
Years, and that he ſhall not alien it; that this Eſtate is conditional, but it ſeems this is ng 
Law. TR 

But if this Clauſe be inſerted amongſt other Covenants, viz. F the Leſſee binders tl, 
Leſſor, to fell, cut and carry away the Trees upon the Lands deviſed, that the Leſſor may n. 
enter, and the Leaſe ſhall be void; this is a good Condition, and fo it hath been adjudged in 
the Caſe of Haward and Fulchor, Hil. 3 Car. B. R. 

And if a Leſſee for Years covenants in his Leaſe, that if he, his Executors or Aſſign, 
ſhall alien, that it ſhall be lawful for the Leſſor to re-enter ; it ſeems this is a good Condi- 
tion, and not a Covenant only. 

And if a Leaſe for Years be made, and this Clauſe is inſerted in the Deed, I is agreed l. 
tween the Parties, that if the Leſſee does not pay 101. to the Leſſor at Eaſter, that from bent 
forth the Leaſe ſhall be void; this is a good Condition. 

And if a Leaſe be made with this Clauſe inſerted in the Deed, It is agreed that whoſreve 
ſpall have the Eſtate or Intereſt, that he or they ſhall find Sureties within the Year for the Rent, 
otherwiſe the Eſtate ſhall ceaſe ; it ſeems this is a good Condition. Deg, & Stud. 94. Der 
6,91, 62, 92. 

Jad it a Leaſe for Years be made with this Clauſe inſerted, And that it ſhall not be lau- 
ful for the Leſſee to alien without Licence of the Leſſor, under Pain of Forfeiture ; this is a good 
Condition, Dyer 65, 66. | 

And if a Leaſe for Years be made of a Houſe with this Clauſe inſerted in the Deed, Au 
the Leſſee ſhall continually dwell upon the ſame Houſe, upon Pain of Forfeiture of the ſaid Term; 
this is a good Condition. Dyer 79, 27. Co. Lit. 204. 

And if in-a Leaſe for Years the Leſſee covenants to pay ſo much Rent, and then theſc 
Words are inſerted, And if it ſhall happen the ſaid yearly Rent, &c. then the Leſſee couenanti 
and grants, &c. that the Leaſe ſhall be void; this is a good Condition, and fo it has been ever 
taken, as was ſaid by Juſt. Dodridge, Hil. 3 Car. Plow. 132, And in all theſe Caſes the | 
Eſtate is conditional. 

But in Caſes of Feoffments in Fee, Gifts in Tail, and Leaſes for Life, it ſeems Words 
penned in this Manner will not make Conditions, but that in theſe Caſes the preciſe and formal 
Words of a Condition are requiſite. 

And therefore if a Feoffment be made by Deed, and therein is inſerted this Clauſe, Tat 


it is agreed, or That the Feoffee doth covenant, that if the Feoffor do ſuch an Af that the Feoffir | 


a Limit. 


» and 
lentig. 


Doc. & Stud. 94. Dyer 65, 138. And yet ſee Perk. §. 744. n 

If one makes a Leaſe for Years, on Condition to pay Rent at four Feaſts, and after there i; 
a Clauſe in the Deed, And if the Rent ſhall be behind, &c. that be ſhall diftrain ; this Clauſe 
does not take away the Condition, but the ſame continues, and the Eflate is conditional ſtill, | 
Dyer 348. 

In the making of Eſtates the Cauſe is regarded, and in caſe of the Grants of I ands or Te | 
nements Cauſa ſometimes makes a Condition; as, 


* 
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Aa Woman gives Lands to a Man and his Heirs, Cauſa matrimonii prælecuti; in this Caſe 
f ſhe either marries the Man, or the Man refuſes to marry her, ſhe ſhall have the Land 
again to her and her Heirs. 2 | | 

o got on the other Side, if a Man gives Land to a Woman and to her Heirs, Cauſa matri- 
monii prælocuti be he marry her, or the Woman retuſes, he ſhall not have the Land 
eo him and his Heirs. 

2 the Caſe of a Grant Executory, the Word pro may make a Condition; and there- 
fore if a Man grants me an Annuity, pro una Acra Terre, or pro Decimis, Sc. or if he grants 


be diſturbed in the Way, Acre of Land, Tithes or Gutter, he may refuſe to pay the An- 

or if an Annuity be granted to an Officer for the executing of his Office, or pro con/ilio 

impendendo z if the Grantee do not execute the Office, or give Counſel, c. the Annuity 
| ceaſe. 

* if one grants me Tithes or an Annuity, and I grant an Annuity for theſe Tithes, or 

grant to give Counſel for the Annuity; it ſeems the Grants that are in this Manner are not 

conditional, but abſolute. 

Go if I pro conſilio, Sc. or pro una Acra Terre, c. make a Feoffment in Fee, or Leaſe for 
Life of another Acre; theſe Eſtates are not conditional. Co. Lit. 204. 10 Co. 42. 9 Ed. 
419. 15 Ed. 4. 2. Dyer 6. MEA 

And if one deviſes Land to be fold by his Executors, and to be diſtributed for his Soul 
by this the Eſtate or Power of the Executors is conditional. 

$ if one deviſes his Lands to find a Preacher or a Chaplain, 

But otherwiſe it ſeems it is of Land ſo conveyed by Deed in a Man's Life-time. 

And if a Feoffment be made of Land, Ad erudiendum filium; ſome have ſaid this Eſtate 
is conditional. Dyer 7, 127. Plow. 141, 14a. 

The moſt apt and proper Words to make a Limitation of an Eſtate are, Quamdiu, Dunmeds, 
Dum, Quouſque, Si, and ſuch like. 

And therefore if A. grants Lands to B. To have and to hold to him and his Heirs until 
g. goes to Rome, or until he be promoted to a Benefice, or until B. pays to A. or A. pays to B. 
2ol. or ſo long as J. S. ſhall live; or if A. grants Lands to B. To have and to hold to him, 
his Executors, &c. J. S. and J. D. ſball live ſo long; or if A. grants Lands to B. To have 
and to hold to him for the Life of B. ſo that B. pays to A 20 l. at Eaſter follawing z theſe are 
not conditional, but limited to Eſtates. 

So if A. grants Lands to B. To have and to hold to him for /o long as he ſhall keep him- 
{lf a IWidewer ;, or dum ſola fuit, or durante viduitate, if the Grantee be a Widow ; theſe are 
good limited Eſtates, but theſe Words do not make the Eſtates to be conditional. Ce. Lit. 
234,235. 10 Co. 42. Plow. 413. Lit. $. go. Dyer 290. 

It the Words in the Cloſe or Concluſion of a Condition be thus, That the Land ſhall re- 
turn to the Feoffor, &c. or that he ſhall take it again and turn it to his own Prafit, or that the 
Land (hall revert, or that the Feoffor ſhall recipere the Land; theſe are either of them good 
Words in a Condition to give a Re-entry, as good as the Word re-enter, and by theſe Words 
the Eſtate will be made conditional. Dyer 125. Plow. 139. Perk. $. 740. 

Proviſo is as proper a Word as any, but then it muſt not be dependant on another Sen- 
tence : It muſt be the Words of the-Grantor, Sc. and compulſory to enforce the Grantee 
to do ſome Act. 2 Co. 70. 6. 

Ad effeflum, in Grants of the King, makes a Condition. Roll. Abr. 407. 

If the King grants an Advowſon in Fee, and further conceſſit, that the Grantee may amor- 
tize this for the Soul of the Progenitors of the King; this is but a Licence, and not a Condi- 
tion, Bid. I 

The Words Ad ſolvendum in the King's Grant makes a Condition, Bid. 

The Words Ea intentione in the King's Grant makes a Condition. 10 Co. 42. 4. 

But they do not make a Condition, but a Confidence and Truſt, unleſs an expreſs Re- 
entry be limited. Dyer 3, 4. Doc. & Stud. 122. Co. Lit. 204. 

A Man made a Feoffment Ea intentione, that his Wife ſhould have an Eſtate for Life, the 
Remainder to his youngeſt Son in Fee, and the Feoffee died without making ſuch Eſtate; 
the Heir of the Feoffor could not enter becauſe there was no Condition, but an Eſtate exe- 
cuted preſently according to the Intent. 4 Leon. 4. | 


Ut inveniat, ad inveniendum ſeu perimplendum, &c. make not a Condition. Roll. Abr. 407. 


Pain of Forfeiture of bis Eſtate ;, this is a good Condition, for here the Words ſtand indif- 
'rently to be the Words of the Leflee or Leſſor, and ſo ſhall be taken to be the Words 1 
| | t 


me an Annuity for a Way or a Gutter through my Ground, this is conditional; and if he 


a Man leaſes Land by Indenture, wherein is this Clauſe: And it is covenanted between Words ir 
lle Parties, or it is agreed between the Parties, that the Leſſee ſhall not do ſuch a Thing, upon Covenants. 


| 
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ſhall enjoy the Lands fer the ſaid Rent, and doing according to the Covenants of the ſaid In 


— 


the Leſſor. Cro. Eliz. 202. Leon. 245. Roll. Mr. 407, 408. 
are the Words of both Parties. Cro. Eliz. 202. Leon. 245, 246. 

But if one leaſes for Years, and the Leſſor covenants, That the Leſſee ſhall have Houſe 
boot, Hay-boot and Plough- boot, without committing Waſte, upon Pain of Forfeiture gf 
the Leaſe; this is a Covenant on the Part of the Leſſor, and therefore no Condition, 05 
Eliz. 604. ; 

If one leaſes to a Woman for forty Years, upon Condition that Sr dla tam diu Viveret (2 
euſtodiret ſeipſam a Sole Widow, and ſhould inhabit upon the Premiſſes ; this is no Cong;. 
tion, for the Word Si makes the Intention incertain, whether or no another Thing was in. 
tended, beſides the Ceſſer of the Term or the Re-entry. Roll. Abr. 410. 

None can imagine what the Concluſion ſhould be, but it was agreed, That if the Lex. 
had been for forty Years, Si tam diu ſola viveret & inhabitaret upon the Premiſſes, the 
Leaſe had determined by her Marriage or Death. Cro. El. 414. adjudged by three Judges 
againſt one; for every Si ought to be anſwered with a Tunc, Owen 107, 108. Geul|, 170 
Moor 400. pl. 32 f. WA; x 

But if the Word Si had been omitted in the firſt Caſe, it would have been a Condition; 
or if Sub conditione quod had been omitted, it would have been a Limitation. Goulſ. 199, 

If a Man leaſes Lands to another, Proviſo /i the Rent be in Arrear ; this is not any Condi. 
tion, becauſe the Word / makes the Intention uncertain ; for where the Proviſo is hypo- 
thetical, it ought to be ſhewed what he would have. Roll. Alr. 410. Roll. Rep, 36, 
Moor 848. Cro. Fac. 390. 3 Bullt. 153. | 3 

If a Man leaſes Land to another, Previſo if the Rent be behind it ſhall be lawful for lin 
to reſtrain , and not being ſufficient the Ground jo re-enter into the Premiſſes, and the ſame ty 
bave again in his former Eſtate ; this is not a good Condition, for the Words are not that 
he. ſhall reſtrain the Goods upon the Tenement; nor is it known what is intended by the 
Word /ufficient, ſcilicet, ſufficient Reparation, Kent, &c. and the Words, the Greund to f. 
enter into the Premiſſes, are without Senſe. Roll. Abr. 410. Roll. Rep. 330, 367. Bull 
153, 154. | | -h 

"In this Caſe Lord Coke held the Word reſtrain to be the ſame as diſtrain. Cro. Jac. 300. 
This was adjudged to be not a good Condition, becauſe not ſaid what ſhall be reſtrained, 
nor who ſhall re-enter. Moor $48. pl. 1151. | 

If a Man leaſes Land for Years by Indenture, and after a Covenant on the Part of the 
Leſſor, this Clauſe is contained, viz. Provided always nevertheleſs, and it is covenanted ant 
agreed by and between the ſaid Parties, that the ſaid Leſſee, his Executors nor Adminiſtraters, 
all alien the Premiſſes, but to, &c. this is a Condition and Covenat.t at the Election of the 
Leſſor. Roll. Abr. 410. 2 Co. 69. b. 

If a Man leaſes Lands for Years rendring Rent, and the Leſſee covenants 1 pey tht 
Rent, and not to do Waſte; and the Leſſor binds himſelf in an Obligation, that the Leſſee 


PIE | N 
Being by Indenture the 


denture; theſe Words, for the Rent, make not a Condition, becauſe he has other Remedy 
for the Rent, ſcilicet, upon the Indenture of Covenants. Roll. Abr. 410. Roll. Rep. 367 

The Leſſor covenanted that the Leſſee paying his Rent, ſhould enjoy the Land; per two udges 
againſt one, the Covenant is conditional. 4 Leon. 50. But in Sid. 280. is held the contrary, 
per Cur', and in 2 Mod. 34, 35. it is adjudged contra. $54 oo © 
So if a Man leaſes for Years, excepting the Trees, and Liberty to fell and carry them away, 
reparando ſepes & implendo foveas, the Repairing the Ditches, Sc. is no Condition, but 4 
Covenant upon which the Leſſee has Remedy by Action. 2 Jenes 206. * 

If A. enfeoffs B. upon Condition that he ſhall render to C. and his Heirs a yearly Rent 1 
208, and that if B. and his Heirs fail of Fayment thereef, that then A. and his Hers no 
enter; this is a good Condition, for though a Rent cannot be reſerved to a Stranger, Jet 
yearly Rent in this Caſe ſhall be intended of a yearly Sum of 20 J. in Groſs., Lit. F- 345. 


* 


Co. Lil 213. % | | 

If a Man grants a Walk in a Foreſt, provided the Grantee ſhall not cut down any ou 
ſuper præmiſſa; though the Soil is not granted præmiſſa, and has properly a Relation fo! 0 
Thing itſelt, yet ſince in this Caſe it cannot have ſuch Conſtruction, it ſhall be intended o 
Trees growing within the Walks. Cro. Eliz. 781. 3 bol! 

A. being ſeiſed in Fee of the Manor of B. and of divers Lands in C. then in the Poſſeſſo | 
of D. for ſeveral Years to come, makes a Feoffment thereof to! E. to the Uſe of * 
ſelf in Tail Male, Remainder to F. in Tail Male, &c. provided that F. "or: the Heirs l I 
of his Body in whemſcever ef them the Inheritance in Tail of all the Premiſſes forall baf pen 1 
bo, ſhall pay to the Daughter of A. 2001. accerding to the loſt Will of A. ard A. __ 
Letter of Attorney to J. S. to enter into the Maror of B. and the Lands in C. and in big 


Name to take Poſleſſion, and deliver it to E. whereupen Poſſe(T.on is given to E. oh 
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e. was in the Poſſeſſion of D. and D. never attorns, ſo that the Lands in C. paſſed 


t and after A. by Will bequeaths 200/. to his Daughter, and dies without Iſſue; yet F. 
7 bound by this Condition, becauſe he has not all tbe Land according to the Purport of 
he Condition, which was that he that had a// ſhould pay, &c. and a Condition ought to be 
taken ſtrictly. Popb. 102, 103. ; 

if a Man makes a Feoffment of Lands in ſeveral Counties, upon Condition that the 
Feoffce ſhall re- enfeoff him of all the Land within twenty Days after the Date; if Livery is 
wade but of Part within the twenty Days, the Condition is not broke though all be not re- 
conveyed within twenty Days, according to the Letter of the Condition, which is intire. 


Hob. 24. 


If a Man leaſes for Life, or makes a Feoffment upon Condition, that if the Leſſee does Improper 
fuch an AF the Eſtate ſhall be void; though the Eſtate cannot be void before Entry, yet this Words. 


is a good 2 and ſhall give an Entry to the Leſſor by Implication. Roll. Abr. 408. 

9. 65. Lit. 5. 23. 

9 ic is if the Condition be, that the Eſtate ſhall ceaſe, Roll. Abr. 408. 

If a Man makes a Feoffment by Deed, upon Condition, that if the Feoffee does not ſuch 
;n 48, then the Feoffment, Charter and Livery, ſhall be void; this is a good Condition, though 
no Re- entry be reſerved. Roll. Abr. 408. 

& if the Condition be, that the Feoffment ſhall be void; this is a good Condition, and 
hall give a Re-entry without an expreſs Reſervation. 11 H. 7,22. Roll. Abr. 408. 

Go if the Condition be, that the Deed of Feoffment, & ſeiſina inde habita erit vacua & nul- 
lus vigoris; this is a good Condition, for this is all one as if he had ſaid, That the Feoffment 
ſhall be void, for the Livery takes Effect by the Deed. Dubitatur, M. 37 & 38 Eliz. B. R. 
Gridall and Wiat; two againſt two Juſtices. Roll. Abr. 408. In 5 Co. 95. b. the ſame Caſe 
and ſame Point appears. Cro. Eliz. 384. S. C. and S. P. adjudged in Error. Goul. 176, 
177. S. C. Poph. 100. S. C. and S. P. doubted by Fenner and Popham. 

If a Man leaſes for Life, or makes a Feoffment in Fee, upon Condition that if the Feoffee 
or Leſſee does ſuch an Act, that then his Eſtate ſhall be void and ceaſe, and the Land ſhall 
remain over to a Stranger; though it was intended that the Stranger ſhould take Advantage 
of the Condition, and he cannot by Law, yet the Leſſor or Feoffor may enter by Force of 
this Condition. Lit. §. 723. n 

It a Man makes a Feoffment by Deed, and the Feoffee grants by another Deed, made 
upon Condition, That if the Feoffor does ſuch an Act, the firſt Deed ſhall be of no Force, this 
is a good Condition, and ſhall give a Re-entry, though none be reſerved. 30 AL 11. 
15 Af. 10. Roll. Abr. 408. In Br. Condition 113. the S. C. and S. P. is admitted where 
Livery is made upon both Deeds. 

If a Man makes a Leaſe for Years, and therein is this Clauſe, Et non licebit to the Leſſee 
tore, dendere, vel concedere ſtatum & terminum ſuum alicui per ſonæ ſine licentia of the Leſſor, 
ſub pena forisfafture termini pred” ;, this is a good Condition. Roll. Abr. 408. 

So if there be ſuch a Clauſe, And the Leſſees ſhall continually dwell upon the Houſe, upen Pain 
if Forfeiture of the ſaid Term and Intereſt, Ibid. 

if a Man makes a Feoffment rendring Rent, and if the Rent be behind, that it ſhall be 
lawful for him and his Heirs to retake the Land, and to make his Profit thereof; this is a 
good Condition, and ſhall give a Re- entry though it be not expreſly limited. 15:4. 


( Q) IWhat ſhall be faid a Condition precedent, and what ſubſequent. 


þ I grant, that if you will go to ſuch a Place about my Buſineſs, you ſhall have 101. 
this is a Condition precedent. 3 H. 6. 7. b. Roll. Abr. 414. 

If I retain a Man for 40s. to go with me to Rome; this is a Condition precedent, for the 
Duty commences by going to Rome. 3 H. 6. 33. 6. Br. Count 5. Roll. Abr. 414. 

So if a Man retains another to be his Counſel for two Years next enſuing, taking every 
Year 201. this is a Condition precedent. 3 H. 6. 33. 5. Br. Count 5. Bull. 168. Poph. 
161. 

If by Charter- party G. and three others, covenant with P. and C. to let to Freight a cer- 
ain Ship of which they are Owners, to the ſaid P. pro uſu & ex parte of one B. for a Voyage, 
made & forma ſequente, G. and the other three covenant and grant with B. that the Ship 
hall go from L. and take ſuch Freight, and thence to Y. and thence to Z. and thence to 
return to the T. and C. covenants with G. and the other three, that P. ſhall cauſe Lading to 
be put in the Ship at Z. Z. Cc. within ſo many Days, and covenants that the ſaid P. ſhall 
Pay to the ſaid G. and the other three, pro tota transfretatione, 1471. at ſuch a Day; G. 
ind the other three may have an Action of Covenant againſt C. for Non-payment of the 
lad 1477, without Averment of the Performance of the Covenants of thrir Parts; for this is 
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not a Condition precedent, but Covenants diſtin& of the other Part. Rell. As © 
Bulf. 167, 168. S. C. contra by three Judges upon a Writ of Error in B. R. but the 004 
not being full, the Reverſal of the Judgment was not pronounced; but adjornatur. 

If Articles of Agreement be made between A. on the Behalf of B. and C. by which 
covenants, that B. for the Conſideration after in the Deed expreſſed, ſhall convey . 
Lands to C. in Fee, and after C. covenants on his Part, pro confiderationibus predittis, to 3 
to B. 160. Sc. in this Caſe, though B. does not aſſure the Land to C. yet C. is bound 
pay the Money, for the Aſſurance of the Land is not a Condition precedent; but theſe 4 
diſtinct and mutual Covenants. Roll. Abr. 415. 2 Sand. 155, 166. Mod. 64. Sid. 65 
2 Keb. 674. 2 Mod. 33, 34. mk 

If A. makes a Releaſe to B. of an Obligation, in which B. is bound to him with a Pro. 
viſo, that A. might have and enjoy 120/. due from F. S. to B. at Lady-day next enſyins . 
this is a Condition precedent, and not ſubſequent, becauſe the 1207. was not due at 1 
Time of the Releaſe, but at a Day to come; and if it ſhould be ſubſcquent, the Condition 
would then be void, the Releaſe being of a Perſonal Thing. Roll. Abr. 415. 

If A. Tenant for Life, and R. in Reverſion in Fee, covenant to levy a Fine, and that i 
ſhall be to the Uſe of A. and his Heirs, Si R. does not pay 10s. to A. the ioth of September 
after, to the Uſe of X. in Fee: In this Caſe the Word Si, Sc. is a Condition ſubſequent, 
and not precedent ; ſo that A. has an Eſtate in Fee till R. pays the 105, becauſe there is 3 
Day limited for Payment of the 105. and the ſubſequent Words explain the Intent to bez 
ſubſequent Condition, viz. And if he pays it then, it ſhall be to A. for Life, and after tg 
the Uſe of R. in Fee; which ſhews the Intent to be, that A. ſhall have an Eſtate in Fe» 
till the 105. paid. Roll. Abr. 415. 

A Copyholder in Borough Engliſh ſurrenders to the Uſe of himſelf for Life, and after to 
the Uſe of his-eldeſt Son and his Heirs, if he lives to the Age of twenty-one, provided and 
upon Condition, that if he dies before twenty-one, that it ſhall remain to the Surrenderor 
and his Heirs; though by the firſt Words it ſeems to be a Condition precedent, yet upon 
all the Words taken together it is not, but a Surrender to the Uſe of the eldeſt Son, to be 
defeated upon a Condition fubſequent. 3 Lev. 132. 

A. made a Leaſe by Indenture of a Meſſuage to B. in December 22 Car. for twelve Years, 
and covenanted with B. to repair it with all neceſſary Reparations before Midſummer following; 
and B. covenanted on his Part, Quod ab & poſt tale tempus quale A. repararet & emendaret 
pred Meſſuagium, quod tunc prædictus B. ſufficienter repararet preditlum Meſſuagium ad onnig 
tempora durante difto termino; in an Action of Covenant by A. againſt B. for not repairing 
of the Meſſuage after Mid/ummer, according to the Covenant of B. and declares, thit al- 
though he has performed all the Covenants on his Part to be performed, (without any par- 
ticular Averment that he has repaired before Midſummer, according to the Covenant, with 
all neceſſary Reparations) yet the Defendant has not repaired it after the ſaid Feaſt, &c. 
This is a good Declaration; for the Covenant of A. to repair it before Midſummer, is not 
a Condition precedent, but only the Time divided and mutual between 4. and B. viz. That 
. ſhall repair it before Midſummer, and B. after during the Term; for which each of them 
may have their Remedy by an Action againſt the other, for the ultimate Time limited for 
. to repair is at Midſummer, and the Covenant of B. refers to the ſaid extreme Time li 
mited to A. and not to the Fact, viz. the Reparation, for the Words are poſt tale tempus, Ec. 
Roll. Abr. 416, 417. Vide Style 140, 141. 

Conditions precedent muſt be literally performed; and Equity will ſeldom give Relief 
in Caſes of ſuch Conditions, but it often does in Caſes of Conditions ſubſequent, which not 
being favoured, becauſe they go in Defeaſance of Eſtates, this Court may relieve, if 
performed in the ſubſtantial Part, though ſome of the Circumſtances are not purſued, 
3 Chan. Ca. 130. | 

It is ſufficient in Caſe of a Condition ſubſequent, that the Intent and Subſtance be per- 
formed. Vern. 83. 

A Man by his Will gave an Annuity to his Grandaughter for Life, and afterwards by 
a Codicil to his Will declared, That if his Grandaughter ſhould marry with the good Ling 
of his Truſtees, then ſhe ſhall have a Portion. But without their Conſent ſhe married a Man 
worth nothing; the Husband is not intitled to the Money, the Condition, viz. That if /** 
hall * with the good Liking, &c. being a Condition precedent to the Gift of the Por- 
tion. Vill. 285. 

A Man bequeaths to his Niece, an Infant, the Surplus of his Perſonal Eſtate, payable 
at twenty-one; and if ſhe ſhall die before twenty-one, the Surplus to go over. The Be- 


queſt is a Condition precedent, and the Niece ſhall have the Intereſt paid her in the mean 
Time. 2 Will. 419. © 
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A Man bequeaths the Reſidue of his Perſonal Eſtate to a Woman, provided ſhe mar- 
ez with the Conſent of his two Executors; on the Death of one, the Condition being a 
« blequent one is become impoſſible, and ſhe may marry without the Conſent of the Sur- 
for, 2 Mill. 626. 
n accutoey Contracts, if the Agreement be that one ſhall do an Act, and that for doing 
nereof the other ſhall pay, Cc. the doing of the Act is a Condition precedent to the Pay- 
E and the Party who is to pay ſhall not be compelled to part with his Money till the 
Thing be performed for which he is to pay. This is laid for a Rule by Holt C. J. Salk. 
171. fl. 3. Vent. 177, 214. N 

t a Day be appointed for the Payment of Money, and the Day is to happen before the 
Thing can be performed, an Action may be brought for the Money before the Thing is done; 
bor the Party relied upon his Remedy, and intended not to make the Performance a Con- 
tion precedent. Salk. 171. pl. 3. Vent. 177. Saund. 319. | 

Where a certain Day of Payment. is appointed, and that Day is to happen ſubſequent to 
de Performance of the Thing to be done by the Contract, in ſuch Caſe Performance is a 
Condition precedent, and muſt be averred in an Action for the Money, Salk. 171. pl. 3. 
90 is Jon. 218, to be underſtood. Salt. 112. P. 1, | 


(R) Of Conditions Copulative and Digunctive. 


the Condition be in the Copulative, and it is not poſſible to be ſo performed, it ſhall 
| be taken in the Disjunctive. Roll. Abr. 444. Owen 52. Leon. 74. Goulſ. 71. Poph. 
29.44 205. | 
$9 i the Condition be, that he and his Executors ſhall do ſuch a Thing : This is in the 
Di junctive, becauſe he cannot have an Executor in his Life-time. 21 Ed. 4. 44. 6. 

50 if the Condition be, that he and his Aſſigns ſhall ſell certain Goods: This is in the 
Disjunftive, becauſe both cannot do it. 21 Ed. 4. 44. Roll. Ar. 444. 

If a Leaſe be made to Husband and Wife for twenty-one Years, if the Husband and 
Wife, or any Child between them, ſo long lives, and the Wife dies without Iflue, yet the 
Leaſe ſhall continue during the Life of the Husband; for the Disjunctive refers to the 
Whole, and disjoins not only the latter Part, as to the Child, but alſo to the Baron and 
Feme; ſo that the Senſe is, if the Baron, Feme, or any Child, ſhall ſo long live, Ca. Lit. 
225. 4. Moor 239. pl. 375. Owen 52, 53. 1 Leon. 74. Goulſ. 71. And. 161, 162. 

So if an Uſe be limited till A. ſhall come from beyond Sea, and attains to his full Age, 


or dies; if he comes from beyond Sea, or attains his full Age, the Uſe ceaſes, Co. Lit. 
25.4. 


(S) Of Conditions to enlarge Eſtates. 


A Condition to enlarge or increaſe an Eſtate may be good ; as if a Gift be made in Tail, 
or a Leaſe be made for Life or Years, on Condition that if ſuch an Act be done or 
not done, the Leſſee ſhall have the Land to him and his Heirs; as if one makes a Leaſe 
or Life to one, and if the Leſſor dies without Heir of his Body, then he grants the Land 
0 the Leſſee and his Heirs for ever. 

Or if Land be granted to a Man for five Years, on Condition that if the Grantee pays to 
tne Grantor within the two firſt Years 101. then that he ſhall have the Fee-ſimple, other- 
viſe that he ſhall have the Land but for five Years, and Livery of Seiſin be made according 
tothe Deed ; this is a good Condition, and by this upon the Performance of the Condition 
tne Fee-fimple will paſs. 

So if one grants Land for five Years, rendring Rent, and that if the Leſſee will hold it 
over to him and his Heirs, that he ſhall pay 20 J. Rent; this is a good Condition, and if 
le pays the Rent, he ſhall have the Fee-ſimple. | 

So if a Man makes a Leaſe for Years, and at the ſame Time for the Surety of the Term 
o the Leſſee makes a Feoffment to him, upon Condition that if he be diſturbed in his Term 
be ſhall have the F ee-ſimple of the Land, and delivers both theſe Deeds at one Time, and 
des Livery of Seiſin accordingly z this is a good Condition. 

50 if a Leaſe for Life be made, upon Condition that if the Leſſor or his Heirs pays to B. 


Pay it at that Time, and the Leſſee pays to the Leſſor or his Heirs 107. at a certain Day, 
ter the former Day, that then the Leſſee ſhall have the Lands to him and his Heirs for 
ever; this is a good Condition. 

ut in all Caſes where theſe Kinds of Conditions are good, to make the increaſed Eſtate 
£20 there muſt be theſe Things in the Caſe : 


Firſt, 


er his Heirs 10 E at a certain Day, that then the Leſſor may re-enter; and if he does not 


. 
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ment be on Condition, that if the Fcofſce aliens he ſhall pay 10 J. to the Feoftor ; 


Firſt, There muſt be a precedent particular Eſtate, as an Eſtate in Tail for Lira vl 
for a Foundation to erect the ſubſequent Eſtate upon, and that firſt Eſtate alſo my 
certain and irrevocable, not upon Contingency or with Power of Revocation, i 

Secondly, The Privity muſt remain until the Time of the Performance of the C 
for if the Donee or Leſſee grants away the firſt Eſtate, the Condition cannot afte 

erformed to effect and produce the increaſing Eſtate, 

Thirdly, The ſubſequent Eſtate muſt veſt Eo inſtante, when the Contingency upon which 
the Condition depends ſhall happen, or never. | 

Fourthly, The firſt and ſecond Eftate muſt take Effect by one and the ſame De 
elſe by two Deeds delivered at the ſame Time, for que incontinenti fiunt ineſſe viden;y- 

Fiſthly, The Condition upon which the Increaſe is, muſt be poſſible and lawful; fo 
upon an impoſſible Condition it cannot, and upon an unlawful Condition it ſhall not ncreak 
Shep. Touch. 128, 129. | | 

If one makes a Leaſe for Life, provided that if the Leſſee dies within ſixty Years, thy 
his Executors ſhall have the Land for ſo many of the ſixty Years as ſhall be to come # 
the Time of his Death; this is no Condition to make the Eſtate to increaſe, but it may de 
a Covenant, Co. 155. Dyer 150. 

And if a Leaſe for Years be made, on Condition that if the Leſſor ſells the Reverſin & 
the ſme Land, the Leſſee ſhall have the Fee of it; this is no good Condition to incre:f 
the Eſtate. Co. 84. 

And a Poſſibility cannot increaſe upon a Poſſibility ; as a Leaſe for Years to a Leaſe fy 
Life by one Contingent, and the Leaſe for Life to a Fee-ſimple by another. 8 Co. 75. 

And if a Leaſe be made to a Man and a Woman for their 1 ives, on Condition tht whid 
of them two ſhall firſt marry, that one ſhall have the Fee, and they intermarry ; in thi 
Caſe neither of them ſhall have the Fee for Incertainty. Co. Lit. 218. 


ONCitign , 
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(T) Of Conditions to abridge an Eflate. 


Fa Man makes a Leeſe for Life, and adds this Condition, That if the Leſſee within or 

Year does not pay 205. that he ſhall have but a Term of two Years, and if he does no 
pay the 205. by this his Leaſe for Life is gone, and he has now but a Leaſe for two Yeu 
Co: Lit. 318. 5 Ed. 3. 27. . 


(U) Of the Matter and Subſtance of a Condition, 


F a Leaſe be made, on Condition that if a Stranger diſlike it, or be diſcontent with it 
that the Leaſe ſhall be void; this is a good Condition. 1 Hen. 8. 13. 

If a Leaſe be made, on Condition that if the Leſſee be outlawed, the Leaſe ſhall be void 
it ſcems this is a good Condition. Shep. Touch. 129. 

If a Feoffment be made, on Condition that if the Feoffee commits Treaſon, that tix 
Feoffor ſhall re-enter; in this Caſe the Condition is vain ; for if the Feoffor enters, the En 
try is not lawful, for the King is intitled, and his Title ſhall be preferred. Did. | 

No Condition or Limitation, be it by Act executed, Limitation of a Uſe, or by Devil 
or laſt Will, that contains in it Matter repugnant, and tending to the utter Subverſion dl 
the Eſtate, or Matter that is againſt Law, or Matter that is impoſſible to be done, is good 

And therefore in all ſuch Caſes if the Condition be ſubſequent the Eſtate is abſolute, ang 
the Condition void ; and if the Condition be to go before the Eſtate, the Eſtate and Con 
dition both are void. Co: 85. 6 Co. 43. 9 Co. 128. f 

If a Feoffment or other Conveyance be made of Land, or a Grant of Rent, Cc. in Fee 
Gmple by Deed or Will, upon Condition that the Feoffee or Grantee ſhall not alien to cet 
tain Perſons, as to J. S. or to J. S. and W. S. this is a good Condition. | 

So if one makes a Feoffment in Fee of Land, on Condition that the Feoffee ſhall no 
alien it in Mortmain; this is a good Condition. i 

So if A. be ſeiſed in Fee of Blackacre, and B. enfeoffs A. of Mubiteacre in Fee, on Con- 
dition that he ſhall not alien Blackacre; this is a good Condition. 

But if the Condition be, that the Feoffee or Grantee ſhall not alien the Thing granted < 
any Perſon whatſoever, or that if he docs alien to any Perſon, that he ſþall pay a Fine © 
the Feofſor; theſe Conditions are void in the Caſe of a common Petſon, as repugnant id 
the Eſtate; but in Caſe of the King, ſuch Conditions are good. 1.1 

And in the Caſes of a common Perſon alſo the Alienation is good until it be avoided | 
the Fcoffor. 


And in ef 19 Je B. R k was held: by Juſt Dedridge and Chamberlain, that if a Fa 
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i 1 od Condition: But Ch. Juſt. and Juſt. Haughton held the contrary, f then thi | 
3 * S Circumvention of the Law. Co. Lit. 223. Y rary, 10r | 1en this 


ar ift had been made to an Abbot and his Succeſſors, on Condition not to ali 
Fr back a good Condition. Dr. & Stud. 124. b OS 
t if one makes a Feoffment of Land to an Infant, on Condition that he ſhall not alien 
to any Verſon; this is a good Condition during the Minority of the Infant, but not after- 
wards. = 

| In like Manner as if one make a Feoffment to a Husband and Wife, on Condition that 
ich they ſhall not alien; this Condition to ſome Intent is good, that is, to reſtrain Alienation 
by Decd of Feoffment, and to ſome Intent repugnant and void ; that is, to reſtrain Aliena- 
ron by Fine, for that is lawful. 2 

oo if a Gift be made in Tail, on Condition that the Tenant in Tail may alien for the 
profit of his Iſſues; this is a good Condition. 

And ſo if Lands be given in Tail, upon Condition that the Tenant in Tail or his Heirs 
all not alien in Fee-ſimple, Fee-tail, nor for the Term of any other's Life, but for their 
own Lives, this Condition is good. | 

But if Lands be given in Tail, on Condition that the Tenant in Tail or his Heirs in Tail 
hall not ſuffer a common Recovery, levy a Fine with Proclamations according to the Sta- 
wecs of 4 H. 7. and 32 H. 8. to bar the Iſſues, or on Condition that he ſhall not make Copy- 
hold Eſtares of Copyhold Lands, according to the Cuſtom of the Place, or make Leaſes 
according to the Statute of 32 H. 8. c. 28. theſe Conditions are repugnant, and therefore 
void. 
And yet as to the laſt of theſe Caſes, ſee the Opinion in Co. Lit. 223. to the contrary ; 
and that a Condition to reſtrain the making of ſuch Leaſes is good, for this Power is not in- 
cident to the Eſtate, but given to him collaterally by the Statute, and Quilibet poteſt renun- 
tiort juri pro ſe introducto. But tota Curia in Mary Portington's Caſe is againſt him. 

If a Man makes a Gift in Tail to A. the Remainder to him and his Heirs, on Condition 

that he ſhall not alien; this Condition as to the Eſtate-tail is good, and void as to the other; 
and therefore if there be an Alienation he ſhall defeat it only as to the Eſtate-tail. Shep. 
Touch. 130. Co. Lit. 224. 10 H. 7.11. 13 H. 7. 23. 10 Co. go. Perk. F. 739. 
And if a Man makes a Gift in Tail, on Condition that the Donee or his Heirs ſhall not 
alen; this is a good Condition to ſome Intents, and void to other; and therefore if he 
makes a Feoffment in Fee, or any other Eſtate by which the Reſervation is diſcontinued 
tortiouſly, the Donor ſhall enter, otherwiſe if he ſuffers a common Recovery. 

And if a Gift in Tail be made, on Condition that the Tenant in Tail ſhall not make a 
Leaſe for his own Life; this is not a good Condition. 6 Co. 43. againſt Co. Lit. 223. 

If one ſeiſed in Fee of Land makes a Leaſe of it for Years or Lite, on Condition that the 
Leſſze ſhall not alien the Land leaſed, or any Part thereof, during the Term, or on Con- 
dition that he ſhall not alien it, or any Part of it, during the Term, without Licence of the 
Leſſor ; theſe are good Conditions. 

So if one be ſeiſed in Fee of a Manor, and he makes a Leaſe of Years of it to J. S. on 
Condition that he ſhall not make voluntary Eſtates by Copy ; this is a good Condition, but 
in a Feoffment in Fee ſuch a Condition is repugnant and void. 

And if one be poſſeſſed of a Leaſe for Years, or of a Houſe, or of any other Chattel Real 
or Perſonal, and he gives or ſells all his Intereſt therein, upon Condition that the Donee or 
Vendee ſhall not alien the ſame; this Condition is void for Repugnancy, and the Gift or 
Sale is abſolute. 6 Co. 43. Co. Lit. 223. 

If one makes a Feoffment of Land in Fee, on Condition that the Feoffor ſhall retain the 
Land for twenty Years without Interruption ; this is a good Condition, and not repugnant. 
2 (9. 72. Dyer 318. | 

If I grant Land to another for Life, if it ſhall pleaſe me ſo long to ſuffer him; this Con- 
dition is repugnant and void. Dyer 94. | 

it a Feoffment be made of Land in Fee, on Condition that the Feoffee ſhall not enjoy 
the Land, or ſhall not take the Profits of the Land, or on Condition that the Heir of the 
Feoffee ſhall not inherit the Land, or on Condition that the Feoffee ſhall not do Waſte, or 
on Condition that his Wife ſhall not be endowed ; in all theſe and the like Caſes the Condi- 
tion is void as repugnant to the Eſtate, 10 Co. 39. Co. Lit. 206. Plow. 77, 133. 
21 H. 7. 8. 8 H. 7. 10. Perk. 5. 731. | 

If a Gift in Tail be made, on Condition that the Donee or his Iſſues ſhall not take the Profits 
of the Land, or on Condition that if the Donee dies, his Eſtate ſhall go to another, or on 
Condition that their Wives ſhall not be endowed, or on Condition that they ſhall not do 
Waſte, or on Condition that Warranty and Aſſets, or a collateral Warranty, ſhall not 3 
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the Iſſues in Tail; all theſe Conditions are repugnant and void. 6 Co. 41. Co. . 0 
Lit. 224. : ; ol | 

If Lands be given or granted to two and their Heirs, on Condition that the Surviy 
ſhall have the Whole notwithſtanding Partition, or on Condition that the Survivor hat 
not have the Whole although there be no Severance ; theſe Conditions are repugnant 2 1 
void. Co. 8. 

If one makes a Leaſe for Life, on Condition that the Leſſee ſhall not do Fealty; thi 
Condition is not good. ; ; 

If Lands be given to one and the Heirs Males of his Body, provided that if he dies win, 
out Heirs Females of his Body, that the Donor ſhall re-enter ; this Condition is repugnant 
and void. Co. Lit. 204. 

If one has Land in Poſſeſſion or Reverſion, and he grants Rent out of it, on Conditig, 
that the Grant ſhall not charge the Perſon of the Grantor z this is a good Condition, and not 
repugnant, 

Bot if a Man grants a bare Annuity, or grants a Rent: charge out of another Man's Land 
with ſuch Condition, or if one grants a Rent-charge on Condition that the Grantee ſhall ng 
diſtrain nor charge the Perſon of the Grantor, or it one grants a Rent out of Land, on Con- 
dition that the Land ſhall not be charged with it ; all theſe Conditions are repugnant and 
void. 

So if two grant a Rent- charge out of Land, provided that it ſhall not extend to one of 
them; this Condition is repugnant and void. Shep. Touch. 131, 132. Co. Lit, 1,6, 
10 H. 7. 8. 6 Co. 41. 5 H. | 7. 7H. 6. 44. Perk. $. 732. 

If a Man ſeiſed in Fee of Land makes a Leaſe for Years, rendring Rent, and after the 
Leſſee mates a Leaſe to the Leſſor of other Land, on Condition that he ſhall not diſtrain for 
his Rent in the former Leaſe made to this Leſſee; this is a good Condition, and not. repug- 
nant. 

If one makes a Feoffment in Fee, or Leaſe for Life, with Warranty, on Condition 
that the Feoffee or Leſſee ſhall not vouch to Warrant, nor recover in Value; or if the 
Leaſe be made without Impeachment of Waſte, on Condition that if the Leſſee commits 
Waſte the Leſſor ſhall re- enter; theſe are good Conditions, and not repugnant. Perk. 
734 Dyer 47. : 

All Conditions annexed to Eſtates being compulſory, to compel a Man to do any Thing 
that is in its Nature good or indifferent, or being reſtrictive, to reſtrain or forbid the doing 
of any Thing which in its Nature is Malum in ſe, as to kill a Man, or the like, or Malun 
probibitum, being a Thing forbidden by any Statute, or the like; all ſuch Conditions are 
good, and may ſtand with the Eſtates. | 

But if the Matter of the Condition tends to provoke, or furthers the doing of ſome un- 
lawful Act, or to reſtrain or forbid a Man the doing of his Duty; the Condition for the 
moſt part is void. 

And therefore if Lands be given or granted to a Man, upon Condition that he ſhall kill 
a Man, or upon Condition that he ſhall burn his Neighbour's Houſe, or upon Condition 
that he ſhall forſwear himſelf, or upon Condition that he ſhall ſave and keep harmleſs the 
Grantor whatſoever he ſhall do, or that if he do theſe Things the Grant ſhall be void; theſe 
Conditions are void. | 

Or if Lands be given or granted to an Officer, upon Condition that he ſhall not duly exe- 
cute his Office; this Condition is againſt Law, and void: Et fic de ſimilibus. Co. Lit. 223, 
224, 207. Perk. 5. 722, 723. 

So if a Gift be made in Tail, upon Condition that the Donee ſhall diſcontinue, or if one 
gives or grants Land, on Condition that the Grantee ſhall be a Foreſtaller againſt the Sta- 
tutes; theſe and ſuch like Conditions are void. Perk. $. 727. 

And hereupon it is, that Conditions annexed to Land, that the Profits thereof ſhall be 
employed to ſuperſtitious Uſes, are void. Co. 24. 6 Co. 43. 

And hence alſo it is that ſuch Conditions which are againſt the Liberty of Law, as that a 
Man ſhall not marry, or the like, are void. Dyer 343. Co. Lit. 206. 

And hence alſo ſuch as are againſt the publick Good; and therefore if one grants his 
Land to J. S. on Condition that he (being a Husbandman) ſhall not ſow his Arable Land 
this Condition is void. 

And in all theſe Caſes if the Condition be ſubſequent to the Eſtate, the Condition only 
is void, and the Eſtate good and abſolute; if the Condition be precedent, the Condition 
and Eſtate both are void; for an Eſtæe can neither commence nor increaſe upon an unlaw ful 
Condition. 11 Co. 53. 7 Ed. 3. 65. Perk. $. 722, 725. 

All Conditions -— to Eſtates thar contain in them Matter at the Time of making of 
them impoſſible to be done, are void, and therefore, if 


. 6. Condition. 


— one gives or grants Land, on-Condition that a Man ſhall go to Rome in three Days; or on 
Condition that a Man ſhall enfeoff ſuch a Corporation, when there is no ſuch; or if one gives 
ds in Tail, on Condition that the Eſtate ſhall ceaſe, as if the Tenant in Tail be dead ; 
＋ one grants Lands, on Condition that a Man ſhall enfeoff his Wife; all theſe and ſuch 
Ike Conditions are void. ; 4 5 
And in theſe Caſes alſo if the Condition be ſubſequent, the Condition is void only, and 
Eſtate is abſolute 3 and if the Condition be precedent, the Condition and the Eſtate both 
6 void ; for an Eſtate can neither commence nor increaſe upon an impoſſible Condition. 
And if the Thing to be done by the Condition be poſſible at the Time of making of the 
Condition, and do afterwards by the Act of God become impoſüble, the Condition is be- 
-ome void, and the Eſtate abſolute ; as if a Feoffment be made, on Condition that if the 
F-offee dies before the Day, or on Condition that if the Feoffee ſhall appear in ſuch a Court 
fore or at Eaſter, and he dies before the Time; in theſe Caſes the Condition is gone, and 
the Eſtate is abſolute. 6 Co. 41. Co. Lit. 207, 219, 206. Dyer 252. Perk. 5. 935, 729. 
Plow. 272 286. Co. 84. 


or againſt Law, as is before ſhewed to be done of Conditions. 6 Co. 41. Co. 14. 


(V) Of Conditions relating to Aſſignees by Nomination. 


F a Condition be to leaſe certain Lands for three Lives to the Obligee, or his Aſſigns, 
[ and after the Obligee demands a Leaſe to be made to three Strangers for their Lives; 
he ought to make it to them accordingly, or otherwiſe the Condition 1s broke ; for here by 
the Word Aſſigns, is intended Aſſigns by Nomination; for he cannot have other Aſſigns, in- 
aſmuch as the Eſtate is not aſſignable before he has it. Roll. Abr. 42 1. Roll. Rep. 373. 
1 Bulſ. 168. Bridgm. Rep. 39, 40. 

If a Man be bound in 20/7. wu Condition to pay 101. to ſuch Perſon as the Obligee 
ſhall name by his laſt Will, and after the Obligee names no Perſon by his Will; the Obligor 
is not bound to pay it to his Executors, becauſe the Condition has Reference to his Nomina- 
ton. Roll. Abr. 421. Hob. 9. Godb. 192. And per Coke, there is a Diverſity where the 
Condition is to pay 107. to the Aſſignee of the Obligee, and where to the Obligee or his 
Aſſigns ; for in the laſt Caſe it veſts as a Duty in the Obligee, and ſhall go to his Executors. 

If a Man makes a Feoffment in Fee, upon Condition that the Feoffee ſhall pay 201. to 

the Feoffor, his Heirs or Aſſigns, at ſuch a Day, and before the Day the Feoffor dies; the 
Feoffor may pay it either to the Heir, or to the Executors of the Feoffor, for they are his 
Aſſigns in Law to this Intent; for the Feoffor having a bare Condition in the Land, and 
n0 Eſtate, could have no Aſſigns in Deed. Co. Lit. 210. a. 
But if a Man makes a Feoffment in Fee, upon Condition that if the Feoffor pays 204. to 
the Feoffee, his Heirs or Aſſigns, before ſuch a Day, c. and before the Day the Feoffee 
dies; the Money cannot be paid to his Executors, becauſe the Aſſignees of the Eſtate only 
vere intended by the Condition; and where there may be Aſſignees in Deed, the Law will 
never ſeek out or appoint Aſſignees in Law. Co. Lit, 210. 4. 5 Co. 96, 97. | 

If A. ſeiſed in Fee by Indenture inrolled, covenants with B. that if B. pays to A. his 
Heirs or Aſſigns, 400 J. at a Day, that then A. and his Heirs will ſtand feiſed to the Uſe of 
B. and his Heirs; and A. deviſes to his Wife, during the Minority of his Son, and dies 
ne Money ſhall not be paid to his Wife, for ſhe is not Aſſignee, the Reverſion being in 
the Heirs of 4. 5 Co. 97. Leon. 252. 

But if A. had made a Leaſe for Life, the Remainder to another in Fee, the Leſſee for Life 
ad been an Aſſignee, 5 Co. 97. | 

And it was ſaid, that if A. had conveyed over his whole Eſtate in Part, yet ſo long as 
4, had any Part remaining, the Tender ought to be made to him. 5 Co. 97. a. 


(W) What Perſons ſball be bound by a Condition. 


7 does not charge her Perſon, but the Land. Roll. Ar. 421. 45 E. 3. 28 H. 8. 13. 6.5. 
44% 92. pl. 229. 
Han Eſtate be made to an Infant upon an expreſs Condition, the Infant ſhall be bound 
0 perlorm it, Roll. Abr. 421. 8 Co. 44. . 


ercof, and perform the Condition. 2 Lev. 21, 22. Mod. 86, 87. Vent. 200, 201, Ce. 


2 
So 


þ an Eſtate be made to a Feme Covert ſhe ſhall be bound by the Condition, becauſe this 


So Where an Eſtate is deviſed to an Infant, upon Condition he is bound to take Notice 


And the ſame Law is for the moſt part of Limitations, if they be repugnant, impoſlible, Limitations. 


_— — on 
* 


280 Condition. | N 
1 So if an Eſtate be made to another in Fee, upon Condition his Heir after his Dor 
though he be within Age, ſhall be bound by the Condition. Roll. Ar. 401 s Death, 


Jones 399, 


Cro. Fac. 374. Roll. Rep. 136, 198. 3 Bulſ. 58, 59. 

If a Man deviſes Lands to I. his Son, and to the Heirs of his Body, the Rem; 1 
T. and the Heirs Males of his Body, upon Condition that he or they, or any. of rg er to 
not alien, diſcontinue, c. this Condition ſhall extend only to reſtrain 7. and the Hanz 
of his Body, and not H. and his Heirs. 5 Co. 68. Moor 727. pl. 1014. S Males 

If a Man leaſes Lands for Years, upon Condition that the Leſſee, nor his Aſſigns, ſhall 
alien the Term to any but to one of his Brothers, and after the Leſſee aliens to one of 0 
Brothers; this Aſſignee is not within the Condition, but he may alien to whom he pl * 
Rell. Abr. 422. Dyer 152. a. | ro 

If a Man deviſes Part of his Lands to his eldeſt Son in Tail, and the reſt of his Lang 
his younger Son in Fee, provided that neither of his Son ſhould ſell or leaſe before he a 
to the Age of thirty Years z and that if either of the Sons ſhould, Sc. the other Son ſhould 
have his Lands, c. The Eldeſt before his Age of thirty leaſes, and the Vounger enters 
upon him: He ſhall hold theſe Lands diſcharged of the Proviſo, for that extends only to 
the immediate Eſtate expreſly deviſed, and not to the new Eſtate ariſing upon the Limi. 
tation. 2 Leon. 38. Owen 8, 55. Moor 271. pl. 324. Godol. 366. 

If a Man deviſes his Land to his Wife during the Minority of his Son, upon Condition 
that ſhe ſhall do no Waſte, and dies, and the Wife marries again, and dies, and after the 
Huſband commits Waſte ; the Condition is not broke; adjudged, becauſe a Condition to 
avoid an Eſtate ſhall be taken ſtrictly. 2 Leon. 35, 48. Lat. 20. 

And a Proviſo that the Leſſee ſhall not alien, extends not to his Executors. Moor 11. 
Pl. 40. Dyer 65, 66. a. 
If A. being ſeiſed in Fee of the Manor of B. and of divers Lands in C. then in Poſſ:Mon 
of D. for ſeveral Years to come, makes a Feoffment thereof to E. to the Uſe of himſelf in Tail 
Male, Remainder to F. in Tail Male, &c. provided that F, or the Heir Male of his Body, 
in whomſoever of them the Inheritance in Tail of all the Premiſſes ſhall happen to be, ſhall 
pay to the Daughter of A. 200 l. according to the laſt Will of A. and A. makes a Letter 
of Attorney to J. S. to enter into the Manor of B. and the Lands in C. and in his Name 
to take Poſſeſſion, and deliver it to E. whereupon Poſſeſſion is given to E. of all but what 
was in Poſſeſſion of D. and D. never attorns, ſo that the Lands in C. paſſed not; and after 
A. by Will bequeaths 200 J. to his Daughter, and dies without Iſſue; F. is not bound by 
this Condition, becauſe he hath not all the Land according to the Purport of the Condition, 
which was, that he that had all ſhould pay, &c. Poph. 102, 103. 

A Perſon gives Maney to an Infant, upon a Condition to be performed ; the Infant is 
bound by it as well as one at full Age, and may be a Truſtee. 2 Vern. 561. | 

An Infant ſhall be bound by Conditions in Fact, and ſuch Conditions as he can perform 
in Equity as well as in Law. Mod. 300. 2 Vern. 343. Co. Lit. 233. b. 2 

Who ſhall be If A. leaſes to B. for Years, upon Condition that B. his Executors or Aſſigns, ſhall} 
bound by a not alien; and B. makes his Wife Executrix, and dies, and the Wife takes a Huſband, and 
232 3 he aliens; this is a Breach. Paſch. 28 H. 8. Dyer 6, 7. by Brown and Shelly, contra Bald: 

Sees. <vin; for the Land is tied with the Condition into whoſe Hands ſoever it comes. Leon. 3. 

If a Leaſe for Years be made, upon Condition that the Leſſee, his Executors or Aſſigns, 
ſhall not alien without the Aſſent of the Leſſor, and the Leſſee dies Inteſtate, his Adminiſtra- 
tor cannot aſſign without Licence, for he is an Aſſignee in Law, Cro. Eliz. 26. Leon. 3. 
Vide 1 And. 123, 124. Cro. Eliz. 657. 

If a Man leaſes an Houſe for eighty Years, upon Condition that the Leſſee, his Executors 8 
and Aſſigns, ſhall maintain it in Repairs; and if, upon lawful Warning given by the Leſſor, 
that the Houſe is in Decay, it is not repaired, &c. within fix Months, the Leſſor, &c. may 
re-enter ; and the Leſſee leaſes it to A. for thirty Years, and A. leaſes it to B. for filteen 
Years : If the Houſe is out of Repair, Warning muſt be given to the firſt Leſſee, and not 
to B. for he is no Aſſignee of the Term, but has only a petit Intereſt under the great Leaſe, 
and the Warning needs not be given at the Houſe, but to the Perſon of the Leſſee who has 
the grand Intereſt. Yelv. 36. Owen 114. The Notice to B. (being a Perſon not concern 
ed) though upon the Land, is not ſufficient. Cro. Fac. 9. Moor 680. pl. 932. Owen 114. 


(X) Of a Condition to perform Covenants. t 


Tf a Man leaſes a Manor by Indenture, except a certain Parcel of Land, and in the Inden- 
ture there are ſeveral Covenants to be performed on the Part of the Leſſee; and after the 
Leſſee for further Security binds himſelf in an Obligation to perform all the Covenants, Arti 


3 
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—— 
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od Agreements contained in a Pair of I £ 
pe eters into the Lind encedncd 2 7 1 and names the ſaid Indentures, and 
Land oxcepted is not leaſed, and is ſ. : Yet this is not any Breach of the C di 1 
Enden Tan cemnent * is * if it had not been named, and t e tion, for this 
denne Nl. Ar. 431 = ormed on the Part of the Leſſee wir it cannot 
"3: if the Exception * of Tung 485 _ 7. $2 Co 1 
»render, it is otherwiſe. Cro. Eliz. 6 OB N as a Way, Common, or ab Þ f 
e; Where a Leaſe is void, the Bond ＋ 7 Pl. 747. e th 
Lev. 45. 7. Raym. 27. perform the Covenants is alſo void. Sid 
If a Man makes a Leaſe for Years rendring R . 3095. 
rciation, vpon Condition that if he does g Rent, payable at Mic haelmas and at th 
den Days after, that it ſhall be lawful f not pay it upon the ſaid Feaſts it the An- 
mon Condition to perdem the-C ul for him to re-enter ; and the Leſl 1 gwen 
Leſſee does not pay the Rent at che Feat and Agreements of this Lands; "yp 3 
Condition is forfeited, for th e Feaſts, but after, and within the f Sg" e 
Rell. Abr. 43 l. » for the Condition in the Leaſe is not Part of the Resser * vg 
if { by Deed Poll reciting, that h 2 
4 lawful Conveyance aff 5 e was poſſeſſed of certain L 
Aereements on ny os 1 — 8 _ -_ — = Deed 3 1 . 
farmance of the Articles and A ; into a Bond to B. wh. Condit an 
20d and lawful Conveyance 4 Obes in the Deed : If 4. had BOT _ for the Per- 
[f 4 by Indenture leaſes ? Wer os 12 15 . Leon. 122. atereſt by a 
ſame without Inte ion : Foſs ears, and Cove 
en e er - a Proviſo in the —— der if - all enjoy the 
L enters into an Obligation * e — enture and all therein contained ſhall r to 
Indenture ; and the 20th of Ma 5 ondition for the Performance of th 2 e void ; and 
pays the 10/, Yet an Action lies — -: — — B. and after upon the ſaid 3 N i of 11 ” 
before the Condition was e Obligation, for by the B 8 
performed, the Obligati y the reach of the Cov 
the Covenants became void befo bligation was forfeited, and it i e 
fene | re the Action brought. Cro. Eliz. is not material that 
lg rg = Obligee releaſes the Covenants 2 the ebony Mi wy 1 167. 
But if the Proviſo had be 5 erial. 3 Leon. 
the Indenture ſhould yo that £0 Payment of the 107. RES 
rr 5 3 perhaps it had been otherwiſe for * 4 the Obligation as 
I TE 3 Cro. Elix. 244. 5 en the Bond would have 
ſeveral Covenants on the Part Are Words Demiſe, Grant, &c. and in the D 
ans af fab II of the Leſſor, and he enters into a Bond * eed there are 
B — Sc. in the ſaid Deed : This extend conditioned for the 
If 4 by Deed enfeolfs err 4 Co. 80. 5. ends as well to the Cove- 
Day, the Feoffment ſhall be ved ed that if 4. pays Money to B. on or bef . 
Arrears of Rent, and to mak id; and covenants to ſave harmleſs f 1 
ditioned for the — _— Aſſurance, and after A. enters — 3 and 
priſed in the Deed : I all Covenants, Payments 5 igation con- 
ing no des. Kod. NM not the Money, * the dad i de felt # 338 
e pid the Money he ſh oney, it is a Proviſo in Advantage of eited; for there 
Money or loſe we. A* ould have the Land again; ſo that it i 3 Feoffor, that if 
Bond has Ref e Land, which is a ſufficient Loſs to him; is at his Election to pay the 
2 Mod. 36, 3 to the Covenant to ſave harmleſs — A dats On. 1 the 
0 But it is otherwiſe if the Condition of the B ent. Cro. Jac. 281. 
oven * . ion of the Bond 
VT 
2, that if A. paid for B. 40 l. to C. Ge. ged. The like in Yelv. 206. th 
&c. for the Word Payment in the Obligation 
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(Y) Of Condition to ſave harmleſs, &c. \ 


15 an Action of D 
1 Plaintiff h: bt brought by A. againſt B. in which : 
0 4. for hs, e againſt B. a che Bail, A be Ph why — | for B. if the 
Wy take Execution a Aialt D. him; and in Conſideration thereof A ; r wh ifs C 1 
22 of C. upon which C the other Bail, and that he will not releafſe hir * 5 3 
ut of Execution, and ther procures D. to be taken in Execution, and aft im without the 
ereupon D. is bound to 4. in an Obligation of — yeh 
ndition 


4 C is 


— 


Part ]. 


Condition. 


is to ſave A. harmleſs of all Actions and Damages which may ariſe upon the Reload. 3 © 
out of Execution, then being in Execution at the Suit of A. from all Perſons that e e of D. 
him concerning the ſaid Releaſe, and after C. brings an Action againſt A. for th trouble 


his Promiſe, and recovers his Damages: This is a Breach of the Condition 8 of 
7 on. 


dition is not to be intended by the Words of the Damages only which directly ar; 
upon the Releaſe, but to any Collateral Act debors as to the ſaid Promiſe, Hob. «6 5 
Caſe 353. 9, 270, 


„Where the Condition is, that the Defendant ſhall diſcharge, acquit or free the Plainti 

of or from ſuch a Bond, or Rent or Action, or from any other Thing in particular * 
tained in the Condition, there the Negative Plea, Non damnificatus, is not — & cer. 
the Defendant hath undertaken to do an Act in Diſcharge of the Plaintiff. Carts. LY 

But where the Condition is only to free, or diſcharge or indemnify the Plaintiff Us 

Damage, or Coſt or Trouble which ſhall or may happen by Reaſon of ſuch Bond Rent 

Action, or other particular Thing therein mentioned; in ſuch Caſe the Negative Plea p 
ſufficient, becauſe it does not appear that any Damage happened to the Plaintiff ; and if 4 
Damage happened, then it is impoſſible that the Defendant ſhould ſhew in the Afirmatin 
the Manner how he had freed or diſcharged the Plaintiff ; therefore it lies on the Part 0 
the Plaintiff, by way of Reply, to ſhew wherein he was damnified. Cartb. 374. 5 Mad. 244. 


(Z) What Perſons may perform à Condition, 


T* A. and B. levy a Fine to the Uſe of A. in Fee, if B. does not pay 105. at Mecheln 
after; and that if he then pays the ſaid 105. that then it ſhall be to the Uſe of 4. for 
Life, and after to B. in Fee, and after B. dies before Michaelmas; it ſeems the Heir of 3 
may pay the 105. for this is not more Perſonal, being the Payment of Money, than in the 
Caf: of Lit. (Co. Lit. 205. b. 206. a.) upon a Mortgage. The Court was divided as to 
this Point, viz. Croke and Jones thought it was not Perſonal, but the Heir might perform 
it; but Brampſten and Berkley econtra. Roll. Abr. 420. Jon. 390. 

If a Man makes a Feoffment in Fee, upon Condition to be void if the Feoffor pays a cer- 
tain Sum of Money to the Feoffee, and the Feoffor dies before Payment, his Heir cannot 
pay it, becauſe the Time of Payment is paſt ; for the Condition being general, if the Feoffor 
pays, &c. it is as much as to ſay, if the Feoffor during his Life pays, Sc. Lit. .. 337. 
Co. Lit. 208. a. | 

But when a Day of Payment is limited, and the Feoffor dies before the Day, his Heir 
may tender the Money, becauſe the Time of Payment was not paſt by the Death of the 
Feoffor. Lit. F. 337. 6. Co. Lit. 208. 5. Popb. 10. | 

So may his Executors or Adminiſtrators, becauſe they repreſent the Perſon of their Tel- 
tator. Lit. §. 337. Co. Lit. 208. 5. 209. a. 

If A. mortgages his Lands to B. upon Condition that if A. and C. pays 205. at a Day to 
B. that then he ſhall re-enter: A. dies before the Day, C. may pay the Money, &c. and 
yet the Letter of the Condition is not performed. Co. Lit. 219. 5. So if C. dies before the 
Day, A. may pay it. Bid. | 

But if A. had been living at the Day, and would not have paid the Money, but had re- 
fuſed to pay it, and C. had tendered it, B. might have refuſed it. C. Lit. 219. b. f 

If a Man deviſes his Land to his Daughter at her Age of eighteen Vears, and that his 
Wife ſhall take the Profits to her own Uſe until his Daughter comes to eighteen, provided 
ſhe ſhall keep and bring up his Daughter at School, Cc. and dies; and the Wife marries 
again, and dies, the Intereſt in the Lands accrues to the Husband; for the Keeping and 
Education of the Child is not of ſuch particular Privity, but it may be effectually per- 
formed by another. Hob. 285. Hut. 36. Brownl. 79. Godol. 350, 388. ; 

If two are enfeoffed to reinfeoff, if one refuſes to reinfeoff, the other cannot perform f 
the Condition by a Feoffment of the Whole. Contra 49 Ed. 3. 16. 3. Roll. Abr. 421. | 

If the Condition of an Obligation be to pay a leſs Sum, if my Servant, by my Command, 
tenders it to the Obligee, this is ſufficient. 2 H. 6. 3. 5. Roll. Abr. 421. i 

So if a Stranger tenders for and by the Aſſent of an Infant above fourteen. Mov 
222. pl. 137. 3 | 

If 4 Man makes a Feoffment in Fee by way of Mortgage, upon Condition to be 
void upon Payment of Money by the Feoffor at a Day ; if a Stranger of his own Head 
renders the Money, the Feoffee is not bond to receive it. Co. Lit. 206. 4. 0. Leon. 30. 
Owen 137. | = 

But 7 the Feoffee accepts it, this is a good Satisfaction, and the Mortgagor or his Heirs 
agreeing thereto afterwards, may re- enter; but the Mortgagor may diſagree thereto if he 
will. Co. Lit. 206. 5. 207. a. if 1 


1 


4 4 as 1 > — ä a—_— YOM... th. Mt. an. Fa and... . 


Ch. 5. ö. 6. Condition. 


r 
I" 


11 A enfeoffs B. upon Condition that B. ſhall pay Money at a Day, and B. before the 

Da enfeoffs C. now C. has an Intereſt in the Condition, and may tender the Money at the 
/ for the Safeguard of his Eftate. Lit. . 336. Co. Lit. 207. b. 5 Co. 96. 

= ſo alſo may B. being a Party and Privy to the Condition. Lit. 5. 336. Co. 

L 77 1 mortgages Land upon Condition that if he or his Heirs repay 100 J. at ſuch a 

Nay, he ſhall re- enter; and dies leaving a Daughter, and his Wife enſent with a Son; if 

the Daughter pays the Money, and after the Son is born, yet ſhe ſhall retain the Land for 


ever, Cro. Car. 61. 


(4a) Of Conditions where ſomething is — be done before the Performance or Breach 
of” them, | 


F a Man leaſcs Land for Life or Years, or, Sc. reſerving a Rent, and for Default of Pay- By Demand, 
] ment a Re- entry; the Leſſor ought to demand the Rent at the Day, otherwiſe the Con- Ce. 


dition ſhall not be broke by the Non-payment of the Rent. Roll. Abr. 459. 

80 it a Man leaſes Land, reſerving a Rent, to be paid at a Place out of the Land, upon 
Condition of Non-payment to re- enter: Though the Rent be to be paid out of the Land, yet 
this is a Rent, and not an Annuity ; and therefore the Leſſor ought to demand it at the Day, 
otherwiſe he ſhall not enter for the Non- payment. 4 Co. 73. Cre. Eliz. 413, 535, 5236. 

If a Man reſerves a Rent, and that if the Rent be in Arrear he ſhall forfeit ſo much 
way of Nomine pan z the Nomine pænæ ſhall not be forfeited without Demand made. Heb. 
$2, 180, 113, 133. Brownl. 179. ; 

If a Man grants a Rent-charge to another, and for Default of Payment to forfeit a Nomine 
gene; no Forfeiture ſhall be of the Nomine pane without a Demand at the Day. 7 Co. 28. B. 
Cro. Eliz. 383. Couldſ. 129, 186. Moor 357. pl. 486. 

If a Man leaſes Land for Life or Years, reſerving a Rent, upon Condition that if the 
Leſſee does not pay the Rent at the Day without any Demand made by the Leſſor, that 
then it ſhall be law ful to the Leſſor to re-enter + In this Caſe, by this ſpecial Agreement of 
the Parties, the Leſſor may enter for Default of Payment of the Rent without any Demand. 

Co. 40. ö. 6 1 | 23 
It aye leaſes Land for Years, reſerving a Rent, with Condition for Non- payment to 
be void: In this Caſe the Leſſor ought to demand the Rent at the Day of Payment by the 
Condition, or otherwiſe the Leaſe is not void though it be not paid by the Leſſee. Roll. 
Sr. 459. Sid. 7. 

Where a Man leaſes to another, reſerving a Rent, and the Leſſee covenants to pay the 
Rent at the Days limited, he ought to pay it without any Demand, at his Peril, inaſmuch 
as he hath bound himſelf to pay it. Roll. Ar. 459. | 

If a Man leaſes Land by Indenture for Years, reſerving a Rent, payable at certain Days 
at London, and the Leſſee in the ſame Indenture covenants to pay the ſaid Rent at the Days 
and Place aforeſaid ; he ought to pay it, by Force of this Covenant, without any Demand 
of the Leſſor, otherwiſe he has broke his Covenant. Roll. Abr. 459. | | 

If a Man leaſes for Years, reſerving a Rent, with a Clauſe of Re-entry ; and upon the 
making the Leaſe the Leſſor lends him 2001. Stock, and the Leſſee covenants ro pay the 
Rent at the Days and Place; and after, by an other Covenant, covenants that if Default of 
Payment of the ſaid Rent be made at any of the Days in which it ought to be paid, ac- 
cording to the Effect, Limitation and true Intent of theſe Preſents, then the Leſſte covenants 
to repay the ſaid 200/, Though there needs no Demand of the Rent to make the firſt 
Covenant to be broke by Non-payment, yet there ought to be a Demand to intitle him to 


the 2001. for this laſt Covenant does not refer to the Covenant before, but to the Reſer- 


vation: The Words are (according to the Limitation of the Indenture) which is the Reſerva- 
on; and by theſe Preſents is intended the Indenture, or the moſt notable Part thereof, 
wich is the Reſervation. Roll. Abr. 460. | 

If a Man leaſes Land by Indenture, reſerving a Rent, and the Leſſee binds himſelf by 
Obligation, upon Condition to perform all Covenants, Articles ar” Payments in the Inden- 
ure mentioned: In this Caſe there ought to be a Demand made. by the Leſſor, to make 
ne Obligation to be forfeited. Roll. Abr. 460. | | 

If a Man leaſes by Indenture certain Coal-Mines, reſerving a Rent, and the Leffee binds 


uimſelf in an Obligation, with Condition to obſerve, perform, pay and keep all Payments, 


Kents, Covenants, Grants and Agreements in the ſaid Indenture mentioned: In this Caſe it 
3 good Aſſignment of a Breach of the Condition in an Action of Debt, upon the Obli- 
dition that the Leſſee did not pay him the Rent at the Time of Payment thereof by the 
Reſervation, without alledging that he demanded the Rent at the Day of Payment; for he 

| | 15 


Condition, Ns 


By Notice. 


is not bound to demand it, but the other ought to pay it without Demand. N 

Cro. Car. 76, 77. Hut. 90, 91. 7 Roll. Air. 46o, 
If a Man makes a Leaſe, rendring Rent, and covenants by the Indenture of Leaf 

the Rent, being lawfully demanded, and enters into an Obligation to perform t ro, 

the Leſſee is not bound to pay the Rent without a Demand. Roll. Abr. 460. 

If A. leaſes Land to B. by Indenture for Years, reſerving 20 4.” Rent per Annum, paypal 
at four Feaſts by equal Portions ; and after B. is bound in an Obligation to 4 when 0 ls 
tion that if he pays to A. for the Rent of the ſaid Premiſſes the yearly Rent of 61 = 
ſuch Term, (ſcilicet the Term demiſed) at four Quarter-Days, according to the Tenor w 
Effect of one Leaſe thereof made, bearing Date with this Obligation, and made . 
ſaid Parties, according to the Tenor and Effect of the ſaid Leaſe, by equal and even P : 
tions, then the Obligation ſhall be void: The Leſſee is not bound to pay the Rent b ret 
Condition without any Demand of the Leffor, becauſe it refers to the Indenture of Lan 
and that it ſhall be paid as a Rent according to the Indenture. Roll, Abr. 460, 461. _ 
Car. 421. | | 

If a Man makes a Grant of the Rent out of Land, and after deviſes, that the Grantee 
ſhall have the ſaid Rent according to the Intent of the faid Writing; and that if his Heir 
pays the ſaid Rent according to his Will, then he ſhall have the Diſpoſition of the ſaid Land 
ſo long as he ſhall perform the Will; and if his Heir does not perform his Will, then that 
his Executors ſhall have the Diſpoſition of the Land, to the Intent that his Will be perform- 
ed; and if there be Default in the Heir that his Will be not performed, and Default in his 
Executor that his Will is not performed, then the Land hall be to J. S. In this Caſe the 
Grantee of the Rent ought to demand the Rent at the Days of Payment from the Heir, and 
from the Executor, when it comes to him, otherwiſe F. S. ſhall have nothing; for the Will 
refers to the Writing; and the Clauſe of the Executor is not that he ſhall pay the Rent, 
but if there be Default in him, &c. ſo that this is not to be paid as a Rent, and then it 
ought to be demanded. Roll. Abr. 461. Cro. Fac. 144, 145. 

If a Man deviſes Land to another, upon Condition that if be pays 41. yearly out of the 
Land to the Wife of the Deviſor for her Life, adding over and above, that his full Intent and 
Will was, that fhe ſhould be yearly paid the ſaid Rent accordingly : The Deviſee ought to pay | 
this Rent to his Wife, at his Peril, without any Demand of the Wife, otherwiſe the Condi- 
tion is broke. Roll. Abr. 461. Lane 78. | $91 

But if a Man deviſes Lands to his Wife for Life, ſo long as ſhe ſhall be effectually ready | 
to demiſe it to his Heir at 30 J. paid yearly, when ſhe ſhall not dwell on it herſelf; yet if 
ſhe goes and lives at another Place, the Condition is not broke without a Tender and Re- 
fuſal to leaſe. Mor 626. pl. 860. Fen ot Toric Fe. | 

If a Man leaſes Lands for Years, upon Condition that if the Leſſee does not pay yearly | 
405. at the Feaſt of P. during the Term to D. it ſhall be lawful to the Leſſor to re-enter: 
In this Caſe the Leſſee ought to pay it, at his Peril, without any Demand, becauſe this is 
not iſſuing out of any Land. Koll. Abr. 461. He muſt ſeek D. if in England. Lit. F. 345. 
Co. Lit. 213. b. Dal. 54, 55. 142 401 | | 

If A. conveys Lands to B. in Tail, upon Condition that B. and the Heirs of his Body 
ſhall pay to the Daughter of A. 200 l. or ſo much thereof as ſhall-be unpaid at the Dea 
of A. according to the Intent of the Will of A. and after A. by Will deviſes to his Daugh- 1 
ter 200. viz. 100. to be paid that Day twelve Months next after his Death, and the 
other 1004. that Day twelve Months next after, Sc. and dies; B. is not bound to pay the 
2007. without Demand; for the Payment by the Indenture is referred to be according to 
the Will, and the 200/ was deviſed as a Legacy, which ought to be paid upon Demand, 
and not at the Peril of the Executor, and therefore the Nature of the Payment is altered by 
the Will. Poph. 102. | | | 

If a Man, in Conſideration that J. S. will deliver a Horſe to a Stranger, promiſes to pay 
J. S. 51. when he ſhall be thereto requeſted : J. S. needs not give Notice to him of the De- 
livery of the Horſe, but he ought to take Notice thereof at his Peril ; for he ought to pay it 
upon Requeſt, Roll. Abr. 461. : 
If the Condition of an Obligation be to pay 101. to the Obligee at the Day of the Marriage 
of the Obligee ; the Obligee is not bound to give Notice to the Obligor before his Marriage 
at what Day he will be married, but the Obligor ought to take Notice thereof at his Peril, 
inaſmuch as he has taken upon him to pay it at the Day. Bid. Roll. Rep. 433, 434+ Cro. 
Car. 34. adjudged. Hutt. 80. 3 Bulſt. 237. Dubitatur Cro. Fac. 404. : 

If a Man promiſes J. S. in Conſideration that he will marry A. M. his Couſin, he will 
pay 101. to him at the Day of his Marriage: J. S. needs not give Notice to him who made 
the Promiſe, before he marries with A. W. at what Day he will marty her, but he ought to 


take Notice thereof at his Peril, inaſmuch as he has taken upon himlelt to pay it at * mw 
oo 
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aha ge0s a. 
eo later al Thing is 10 be done upon the Marriage Day; but yet vide Cro. Jac. 102. Cro. 
Cr. 35 ut. do. Zelv. 122, 108. 

00 „ fertiori, if a Man promiles to pay 104. to J. S. at the Day of the Marriage of V. N. 
or there the Marriage is not to be had by him to whom the Promiſe is made. Noll. Abr. 
% 468. Roll. Rep. 433» 434. 3 Bull. 236, 237. 

1 7.8. ſues an Action againſt J. D. and F. N. comes to J. S. and promiſes him, that if 

e will ſurceaſe his Suit againſt J. D. that he himſelf will pay him all the Charges, 
Ec. of the ſaid Suit, when he, ſeilicet J. S. comes into Somerſetſhire : If J. S. ſurceaſes his 
eyit, and after comes into Somerſetſhire, J. N. is bound to perform his Promiſe, without 
ing Notice given of the coming of J. S. into Somerſetſhire, becauſe this was a Duty by his 
coming there. Roll. Abr. 462, 469. Roll. Rep. 314. Hab. 68. Brownl. 10. Sed vide 
1,5. oz. where the Opinion is contra. 

it A. ſays to B. that if he will ſell certain Cattle to C. for ſuch Sum as ſhall be agreed be- 
turen them, if C. does not pay him the Sum according to the Agreement, he himſelf will 
pay it; and B. ſells the Cattle to C. for 20 l. to be paid at a Day to come, and C. does not 
pay the 201. at the Day, A. is bound to pay it at his Peril, without any Notice given to 
tim by B. for how much he ſells them, or at what Time, becauſe he has taken upon him- 
eto pay it at his Peril. Roll. Abr. 462. 

If 4. ſells Lands to B. by the Name of twenty Acres, according to the Rate of 2001. 
for every Acre; and it is agreed between the Parties, that the Land ſhall be meaſured by 
7.8. before the firlt of Zanuary next enſuing ; and A. covenants to repay according to that 
Rate ſor every Acre before the firſt of May after, if there be not twenty Acres upon the 
Meaſure : If J. S. meaſures it, and it is found there is not twenty Acres, A. ought to repay 
it before May at his Peril, without any Notice given how many Acres it wants of twenty, 
: he has taken upon himſelf to perform it at his Peril. Roll. Abr. 462, 469. Rell. 

9.314. | | 
o in this Caſe, if by the Agreement no certain Perſon had been appointed to meaſure 
it, but that it ſhould be meaſured by one elected by one of the Parties, and by another 
e:&:d by the other: If the Vendee elects J. S. and gives Notice thereof to the other, and 
of 2 certain Time to meaſure it, and F. S. does it at the Day, and none comes for the 
ont to join with him, yet he ought to take Notice, at his Peril, how many Acres it wants 
0 twenty, otherwiſe an Action of Covenant lies; for now, by the Matter ſubſequent, and 
tae Default of the Vendor, it is as much as if J. S. had been appointed at the Beginning to 
have meatured it. Roll. Abr. 462, 469. Rell. Rep. 314. In Point of Covenant, Notice is 
not ſo [trictly to be given as it is upon an Obligation which is in Point of Forfeiture, Cro. 
Jac. 299, 291. & vide 472. Bulſt. 12. Hut. 80. 

* tae Condition of an Obligation be to account before ſuch Auditors as the Obligee will 
allen, and the Obligee aſſigns Auditors, he. ought to give Notice thereof to the Obligor, 
_ p on bound to account. Roll. Abr. 462. 8 Ed. 4. 1. 3. Fitz. Arbitrament 15. 
If Lam bound to enfeoff ſuch Perſons as the Obligee ſhall name, he ought to give No- 
4 Nr which he names, otherwiſe I am not bound to enfeoff them. Roll. Abr. 463. 

+ 4. 15. 

If the Condition be to ſeal ſuch Obligation as an Eſcrow as the Obligee ſhall write, he is 

not bound to ſeal it without Notice of the Eſcrow written. Roll. Abr. 463. 
Coney of an Obligation be, that if the Obligee returns from beyond the Seas 
me a 224 of April next, then if the Obligor pays unto him at Eaſter following 1001. 
hey gution ſhall be void: If the Obligee returns within the Time, he is not bound to 
& _y thereof to the Obligor z but he ought to take Notice thereof at his Peril, for 

g | ound himſelf to this Inconvenience, Roll. Abr. 463. Like Point adjudged contra 

per bet Cur”, Bulſt. 44. in Gable v. Moſs. 


i the Condition of an Obligation be to pay 207. within ten Days after F. S. has rode 


we Times in ſix Days from London to York, and from York to London; he ought to take 
; _ 2 the doing thereof at his Peril, becauſe it is to be done by a Stranger. Roll. Abr. 
4 K 2 Hut. 80. Hard. 42. Poph. 164. Cro. Fac. 137, 150. dubitatur. 

: 5 Condition of an Obligation be to pay 207. to B. the Obligee within one Year after 
all marry C. In this Caſe he is bound to pay it to B. within one Year after the Mar- 


"ge, without any Notice given of the Marriage by B. for he has taken upon himſelf to 
1 ) 5 within one Year; and he may take Notice of the Marriage of C. who is a Stranger to 
e Condition. Rel! Abr. 463. Yelv. 168. Cro. Fac. 229. Vide 2 Sid. 36, 116. Lal. 1 f. 
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Conditton. 


of the Defendant, this being to be appointed by a Stranger. Roll. Apr. 464. Cro. Car. 132. 


Roll. Rep. 286. 3 Bulſt. 86, 327. Cro. Jac. 229. Siyl. 53, 57. All. 24. Pip] 
Roll. Abr. 470. pl. g. Pn. 163. 
If A ſells to B. certain Weys of Barley, or other Things, and B. aſſumes to pa 
every Wey as much as he ſells a Wey for to any other Man; if he after ſells to others 4 
tain Weys for a certain Sum, he ſhall not have an Action upon the Caſe againſt B. U . * 
Promiſe, till he has given him Notice for how much he fold the Wey to others. * p I 
not bound to pay it till Notice, becauſe it is uncertain, and not known to him; and h k 
he aſſumes in general, and not in particular, to pay fo much as J. S. ſhall pay for 2 Wes 
and ſo he does not aſſume to take Notice at his Peril. Roll. Abr. 463. Roll. Rep. 28 - 00 
Fac. 432. 3 Bulſt. 85, 86. -"* 
Yet where it lies as much in the Conuſance of one as the other, he muſt take Notice at f 
Peril. Buſt. 12. 2 Bulſt. 143, 144. Cro. Jac. 493. Telv. 121. All 2, 2 Cid. 115 
Hard. 42. | 
But if he had undertaken to pay as much for every Wey as he fold a Wey for to 7.8 if 
J. S. after bought a Wey for a certain Sum, he ought to take Notice thereof at his Per 
without any Notice given, otherwiſe he has broke his Promiſe, Rell. Abr. 463. Yon, 18+ 
Cro. Fac. 684. Styl. 184. 1 
If A. is indebted to B. by Obligation in Go 7. for the Payment of 30 J. and thereupon, ir 
Conſideration that B. will mutuo dare to C. a Stranger, upon Requeſt, ſo much as will make it 
1001. and will accept C. and D. to be bound to B. for the Payment of the 1001. and will de. 
liver up the ſaid Obligation of 60 J. A. undertakes to B. that the ſaid 1001. with Intereſt, 
ſhall be paid as certainly as any Money in England: In an Action upon the Caſe by B. he is 
not bound to alledge more, but that he lent the 7o/. to make the 30 J. 1007. to C. without 
averring that he gave Notice thereof to A. for the Reaſon aforeſaid. Roll. Abr. 463. 

If A. covenants with B. to make ſuch Aſſurance to him of the Manor of D. as the Counf:1 
of B. ſhall deviſe before ſuch a Day; and after the Counſel deviſes an Aſſurance, B. ought 
to give Notice thereof to A. otherwiſe he is not bound to perform it, Bid. 

But if A. covenants to make ſuch Aſſurance as the Counſel of A. himſelf ſhall deviſe; 
then if his Counſel deviſes, he ought to perform it without Notice given by B. Rall. Al. 
464. Leon. 105, 

If in an Action upon the Caſe upon a Promiſe the Plaintiff declares, that the Defendazt 
promiſed to pay ſo much for his Paſſage over certain Locks in a River made by the Plain- 
tiff in his own Soil, as the Lord of M. thereafter ſhould appoint to be paid for the Paſſige 
of every Boat; and alledges, that the Lord of M. after appointed ſo much in certain to 
be paid, Cc. and that he requeſted the Defendant ſuch a Day to pay it: This is a good 
Declaration, without alledging that he gave any Notice to the Defendant of the Appoint- | 
ment of the Sum made by the Lord of M. becauſe the Plaintiff is as great a Stranger 
thereto as the Defendant, and it does not lie more in his Conuſance than in the Conuſance 


If A. bargains with B. for certain Land for 100 J. in this Manner, viz. he gives him 200. 
preſently, and ſays further, if he likes the Land and Aſſurance, that then this 20 l. ſhall be 
in Part of Payment of the 100 J. but if he does not like it, that then he ſhall have back 
his Money again; and after he diſlikes the Bargain, he may have an Action of Debt for 
the 201. before any Notice given to B. of his Diſlike, for he ought to take Notice thereof 
at his Peril. Koll. Abr. 464. Cro. Eliz. $34. 

If a Man undertakes to deliver to J. S. at B. on Shipboard twenty Quarters of Barley; 
although J. S. ought to bring a Ship there to receive the Barley, yet he needs not give No- 
tice to him that he has brought it there, for he ought to take Notice thereof himſelf. Roll. 
Ar. 464. Roll. Rep. 312. 3 Bulſt. 152, 153. N 

If A. aſſumes to B. in Conſideration that B. will deliver to D. certain Wood to the Uſe of 
A. that he will pay ſo much, Cc. for every Load to B. upon Requeſt. In an Action upen 
the Caſe, if he alledges that he delivered ſo much, c. to D. to the Uſe of A. and that he 
after required A. to pay ſo much for every Load, Cc. this is good, without alledging an 7 
Notice given to H. when he delivered the Wood to his Uſe to P. for he ought to take No- 
tice thereof at his Peril, though the Time of the Delivery is uncertain. Roll. Ar. 464. 

If a Leſſee for Years covenants to find neceſſary Proviſions for the Leſſor, his Steward and f 
Servant, at all Times when he ſhall keep a Court there; the Leſſee muſt take Notice of the 
general Summons, and do it without perſonal Notice given him. Palm. 532. 1 

If a Condition of an Obligation be to perform an Award, and the Arbitrator awards, 
that one ſhall make a general Releaſe of all Things till the Date of the Obligation: It is not 3 
an Excuſe to him to ſay that he was at all Times ready to make ſuch general Releaſe, but 
the other never requeſted him te do it. Roll. Ar. 464. Owen 7. Leon 71. | | 
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Ch. 5. F. 6. Condition. 


Atera Marriage by C. with D. the Daughter of A. B. the Father of C 4n Conſide \ | 
that 4. will give 50 ]. to C. for the better Maintenance of C. and D. and at the Re of 
g. J. promiſes A. to pay 100 l. to D. the Daughter of A. if the ſurvi equeſt o 
Oo * e ſurvives C. her Husband : 
In an Action upon the Caſe by the Adminiſtrator of A. againſt B. after the Death of C C 
i a good Declaration to aver, that A. paid the 30 l. to C. in his Life, and * r We 
did not pay the 1007. to D. who ſurvived C. wich dm EE. e Detendant 
þ dd nor Pf "502. by. 4 10G. for be-has taken- upon Mf te 25:3 Dd Ran 
br. 464. All. 1: Godol. 160. 8» 
IH a Man promiſes another, that upon Requeſt he will i | : 
aſſurince of certain Lands for ſeven aw ** 5 e e 1 2 
he Years, without any Tender of a Leaſe by him to whom the Promiſe is 8 — for 
ought to make a good Leaſe at his Peril, for here the Requeſt does oy I or he 
Manner of the Conveyance to be made, but only to the Ti os Pars 
made. Roll. Abr. 465. | / e Time when the Leaſe ſhall be 
"If the Condition of an Obligation be, that wh gor 1 
tem the Obligee of certain Lands; if he renders 7 _— n © » 2 te pH Years 
of the Term of the Leſſor, bis Heirs or Aſſigns, upon Requ eſt, t dow ah Oblie. at / Le 
7d, &c. and after the Leſſor aſſigns over his Reverſion and the Aſſi B . ” 
of the Term requeſts him to render up the Poſſeſſion to him ; he is bo pp * 7 . 
out any Notice given him that he is Aſſignee; for he ought Rat b Nori = 0 with- 
Peril, inaſmuch as he has bound himſelf to render it up to the Afſ otice thereof at his 
Bridp. 128, 129. nnn , 
It a Man leaſes a Mill for Years, and the Leſſ . : | 
Leſſar covenants to find him great Timber for ir 1 is . — e r 
Lefor how much will ſuffice for the Reparation, and not to ad ber 
fur Reparations, or otherwiſe the Leſſor is not bound to deliver any. R 1 0 * 
If the Condition of an Obligation be, that if the Obligor wh tos hers,” 465: 
_ e to the Obligee an Obligation of 40ʃ. chen, Sc. it 10 . 
Jligce to make Requeſt only, without tendri * : 
It at his Peril. Roll. Abr. — On. Tar bar any Writing to them, for he ought to do 
If the PlaintifF in an Action upon the C : : 
become bound to the Cefn by Gedern 33 e. rag ee 
_ a9 to deliver an Horſe to the Plaintiff; and he Plaintiff 3 yer par Hon 
to und to the Defendant, Sc. and did not fa | the Obligati 1 a 
wie un , * igation was ſealed, and that he 
aa „ as he ought: This is not good, for he ought to do it of his 
If I being a Bailiff of the 1 3 
* 7 3 - | e rd 2 33 ck Wee of x 2 given 
Court: In an Acti Il . CF e eee e INE B00 orough- 
1 nM * * the Caſe upon this Promiſe, it is a good Plea for A. to ay, 
ys ready after the ſaid Promiſe to arreſt J. S. at the Suit of B. i 
22 91 * == 2 ſufficient Warrant to do it; but ſays B never L repro N 858 
out of the ſaid cart; d e : This is 2 ood Pl * ſe i 5 F 
oat the Proceſs, for it wi © ; ea, becauſe it belonged to B. to ſue 
are general) will 10 N h by Is . 
Ral. Abr. 465. „that he ought to do it for whom it is moſt proper. 
If the Condition of the Obligation be, th 
, he great Bell of Mildenball ſh 
to the Houſe of th © 00 mat tae 8 {denial ſhall be carried 
be weighed, *. gs Rea " as —— of the Men of Mildenball, and there ſhall 
ſhall thereof make a Tenor to agr 4 2 — NING 208 08 the ger 
Caſe the Obligor' ought to wb. jp ” ono & Sono to the other Bells of Mildenball. In this 
Occupation it properly belon * 1 Pat it in the Fire, for he ought to do it to whoſe 
If 4. binds h; 0 * : 100 72. Fitz. arr. 87. 
conditioned, „„ Choice f theſ * ee yg Roi pong 
4. of his own Growth: In this Caſe B. ou bra a th "Fit A of 204 Bags of Hops of 
Jute A. to ſhew him his 204 Bags out of - hich B. the firſt Act, /cilicet, he ought to re- 
B. cannot make any Election without Vi . of oO wy ere 
imſelf, and 4. cannot deliver th be w of the 204 Bags, which are in the Cuſtody of A. 
#974 3 em before Election. Roll. Mr. 466. All. 25, 26. Styl. 
a Man covenants to make further Aff | 
= urance at all Time and Times at the Charge of th 
-vvenantee, and the Covenantee demands a Fine after for further Aſſurance, the 8 


is not bound by TE , | 
Rell. Ar. . bs levy it, if he docs not appoint a certain Day when he will have it levied. g | 
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Condition. | Part 1 


made by the Defendant into Pewter Veſſels, capiendo inde of the Plaintiff tantum 


cle the Attorney was a Stranger, of which A. ought to take Notice at his Peril. Rel. 
ir. 0. Vide March 108, 109. | 


If a Man promiſes to make ſuch Aſſurance of ſuch Lands as he has by Copy 8 
before fuch a Day as his Counſel learned ſhall adviſe: If he tenders an Aſſurance * 
without any Advice of his Counſel, yet he who made the Promiſe is bound to ſeal it | Ws 
wiſe he has forfeited the Aſumpſit. Roll. Ar. 466. For to have Advice of his Counſel, 
only for the ſtrengthening his Aſſurance; and, at his own Peril, he may require it with p 
if he will, Cro. Eliz. 466, If the Party himſelf might adviſe,” it would be no Plex to 6 - 
Quod conſilium non dedit adviſamentum. Cro. Eliz. 297, 298. 5 "Ty 

In an Action upon an Aſumpſit, it the Plaintiff declares, that whereas he, at the Re weſt * 
of the Defendant, had delivered to the Defendant ſo much old Lay Metal, to be artificial 
for his Labour he ſhall reaſonably deſerve: In confideratione inde the Defendant after ow: 
the ſame Day, aſſumed to deliver to the ſaid Plaintiff Lay Metal artificially nate ee 
Pewter, when he ſhould be requeſted; and avers, that although the Defendant was requeſted 
to deliver the faid old Lay Metal made into Pewter Veſſels, yet he had not delivered it, G- 
and the Defendant pleads Non aſſumꝑſit, and it is found for the Plaintiff, Though it is not 
averreg, that he tendered to the Defendant ſo much as he deſerved for the making theres 
into Pewter Veſſels, yet the Declaration is good, for this is not a precedent Condition, bur 
the Words capiendo proinde, Sc. is but to ſhew the Contract between them, upon which 
he may have an Action of Debt. Though the Defendant may retain the Goods till he be 
paid as much as he deſerves, yet this ſhall come of his Part to ſhew how much he deſcrvex 
and that he was ready to deliver it upon Payment thereof ; for this ought to come properly 
of his Part, inaſmuch as it does not lie in the Conuſance of the Plaintiff how much he de. 
ſerves, without ſhewing thereof by the Defendant; and alſo it is at the Election of the De- 
fendant, either to bring his Action for what he deſerves, or retain the Goods till Payment, 
and therefore it ought to come of his Part; and here the Defendant does not rely upon it, 
but pleads Non aſſumpſit. Roll. Ar. 466. 

It A. covenants with B. to ſurrender a Copyhold, which he has for Life, to the Uſe of 
B. who has the Reverſion thereof upon Requeſt made by B. to A. and after B. tenders to 
A. a Letter of Attorney in Writing, by which he gives Power to two Attornies to ſurrender 
for him, at the next Court of the Manor, to the Uſe of B. and this Courſe is warrantable 
by the Cuſtom of the Manor: In this Caſe, upon this Tender and Requeſt to ſeal, A. is 
not bound to ſeal the Letter of Attorney, nor to ſurrender in Court, or otherwiſe, for /. 
has taken upon him to ſurrender upon Requeſt; 5 that it is at the Election of A. whether 
he will ſurrender in Court or by Letter of Attorney, or any other ways that he may; and 
this Election cannot be taken away by B. (All. 68, 69. Styl. 107.) and therefore when B. docs 
not require him to ſurrender, but only to ſeal a Letter of Attorney; this is a void Requeſt, 
and as no Requelt, (for it ought to be an expreſs Requeſt to make a Surrender, ard net an in- 
plied one. Cro. Jac. 300.) and therefore A. is not bound to ſeal the Letter of Attorney, nor 
to ſurrender in Court, or otherwiſe, upon this Requeſt, . Rell. Abr. 466, 467. Cro, Car. 
299, 300. Jon. 314, 313. God. 445. | 

Ii 4. and B. undertake one to the other to perform the Award of J. who awards, that 
A. ſball pay to B. 8 J. 85s. or 31. and all Coſts that B. expoſuiſſet in & circa proſecutionem cu- 
juſdam placiti tranſgreſſionis inter ipſos A. & B. pendent', prout per notam attornati predif? B. 
appareret, ad libitum iꝑſius A. in this Caſe B. is not bound to tender a Note of his Attorney 
to A. of the Coſt that he has expended in it, without Requeſt made by A. to do it, becauſe 
A. has Election to pay one or the other, ſcilicet, the 8 J. which is certain, or the 3 /. and 
Coſts of Suit, which are uncertain; and B. does not know whether he will pay the one or 
the other, and therefore A. ought to do the firſt Act, ſcilicet, to pay the 87. or requeſt B. 
to give him a Note from his Attorney of the Coſt, and if B. refuſes to deliver it, A. 1s ex- 
cuſ:d. And another Reaſon was given in this Caſe, viz. becauſe B.'s Attorney ought by 
this Award to give the Note; and he is a Stranger, and therefore it needs not be ſhewn } 
before Requeſt made. Roll. Abr. 467. March 108. | j 

If A. be bound in an Obligation to B. of which the Condition is, that A. ſhall pay to 
B. all ſuch Money as by a true and juſtifiable Bill under the Hand of the Attorney of B. 
ſhall appear to be before disburſed by B. or his Attorney, or any of them, or by any of 
th.ir Means or Appointment, upon fuch a Day, in ſuch a certain Sum, between, Cc. In 
Action upon this Obligation, if B. aſſigns for a Breach, that 245, by a true and juſtifiable ; 
+] under the Hand of J. S. the Attorney of B. appeared before to be disburſed, which 
d dot pay: This is a good Breach, without alledging that A. had Notice thereof, ot 
{1147 ihe Bill of the Attorney was ſhewn to him; and though it was expreſly alledged by 
/. 164, no ſuch Bill was tendered to him, by which it appeared what Sum was disburſed, 
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Ch. 5. f. ö. Condition. 5 

If A. undertakes to B. that if B. will borrow 1001. of C. that if he will pay it to C. at 
ſuch a Day, and upon ſuch Conditions as ſhall be agreed between them; and B. borrows 
Money, and agrees that it ſhall be repaid at a Day certain, and the Money is not paid, 
pon which C. ſues B. and recovers it : Now though B. did not give Notice of the Agree- 

ent to A. before the Day, yet B. ſhall recover his Principal againſt A. but not his Damages, 
11 the want of Notice ſhall not diſcharge C. of his Promiſe. Baſſt. 12. 

; if A upon a good Confideration promiſes B. to join with him in the Surrender of cer- 
in Copyhold Lands, B. muſt give Notice to A. when he is ready to join in a Surrender, 

68. | | 
oa 4. deviſes Lands to B. (who is not his Heir at Law) in Tail, provided B. ſhall not 
marry without the Aſſent of C. and if ſhe marries without ſuch Aſſent, then deviſes the Land 
0 D. B. at her 75 muſt * arr = av Condition, for ſhe may as well take Notice 

at as of her Eſtate, and no Body is bound to give her Notice. 2 Lev. 21, 22. 
Ouberwiſe where the Deviſe is to the Heir at Law upon ſuch a Condition, for the Heir 
upon lis general Title may enter without Notice of ſuch Will or Condition. 2 Lev. 22. 

So where N 2 2 5 the Uſe of himſelf for Life, Remainder to his 
Heir in Tail, Sc. upon Condition, and dies. 3 Med. 28, 29, Cc. 

If a Man covenants to pay for the better Support and Maintenance of his Wife 200 /. 
within m—_ yr. * Nee Des _— my hop N as * _ 4 aſſign _ 

int: She appoin yment thereof to A. and B. and dies before Notice to the 
„. and adjudged Notice needs not be given in her Life-time. Skin. 34. 

If a Man, in Conſideration that I will enter into an Obligation to F. S. for his Debt, pro- Before Notice. 
miſes to ſave me harmleſs from all ſuch Obligations in which I ſhall enter to J. S. for his 
Debt not exceeding 300 J. If I enter into an Obligation to J. S. under goo . he ought to 
ſve me harmleſs M e WOO AR Notice given to him that I have entered into an 
Obligation, becauſe he has bound himſelf to it. Roll. Abr. 467, 468. 3 

If the Condition be, that he ſhall pay fo much as he ſhall be found in Arrear before ſuch 
Auditor as the Obligee ſhall aſſign; when the Auditor is aſſigned, he ought to take Notice 
at his Peril how much he is found in Arrearages, and perform it. Roll. Abr. 468. Roll. 
Rep. 286. | 
So if the Condition be to ſtand to the Award of J. S. he ought to take Notice of the 
Award at his Peril, and perform it. Bid. | 

An Award was made between A. and B. that A. within two Months ſhould make a Leaſe, 
and upon the making thereof, B. ſhould pay him gol. A. is not bound to give B. Notice 
when he would make the Leaſe, though it may be objected that B. muſt always have ;0/. 
about him. Vent. 93. 

f the Condition of the Obligation be to pay the Damages that ſhall be recovered by 
* „ him, he ought to take Notice of the Sum recovered at his Peril, and pay it. 
ol, Ar. 468. 18 Ed. 4. 18. 

If a Man promiſes another to pay him ſo much at the Marriage of a Stranger, he ought 
_ Notice of the Marriage at his Peril, without Notice given. Roll. Abr. 462. pl. 4. 
408. Roll. Rep. 434. 

It A. be indicted in a Leet for an Incroachment upon the Highway, and after A. dies, 
and B. his Heir continues the Incroachment, and thereupon an Order is made in the Leet, 
that H. ſhall reform the Incroachment by a Day, upon the Pain of 405. and for not re- 
forming thereof, the Lord of the Leet brings an Action of Debt for the * s. and declares 
thereupon as before : This is a good Declaration, without alledging that B. had Notice of 
the Order made, inaſmuch as he is within the Juriſdiction of the Leet, he ought to take W 
Notice thereof at bis Peril. Roll. Ar. 468. Vide 2 Roll. Abr. 136. pl. 1. 
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(BB) Who are diſabled to perform Conditions. 


A Man promiſes to perform an Award, which is, that he ſhall deliver up a certain Ob- 
ligation to the other, in which the other is bound to him, without limiting any Time 
en it ſhall be performed: If he brings an Action of Debt upon the Obligation, and re- 
"vers, and after delivers up the Obligation, yet it is not any Performance of the Con- 
Cition, but it is broke, becauſe he ought to deliver it up as it was at the Time of the Award 
TH for the Recovery in the mean Time is a Deceit, and a Diſability of itſelf by his own 
* perform it. Roll. Ar. 447. Sid. 48. T. Raym. 25. Keb. 103, 118. 

; t the Feoffee, upon Condition to reinfeoff the Feoffor, enfcoffs a Stranger, upon Con- 
1 to perform the Condition, yet the Condition is broke, becauſe the Feoffee has diſabled 
mlclf to do it. Roll. Abr. 447. 38 07. 
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Condition. Part U 


for Deſignatio unius eft excluſio alterius, Lit. F. 339. Co. Lit. 210. a. Browns. 0+ 1 


If there be Feoffee upon Condition to reinfeoff, or to enfeoff a Stranger, ad abr 
recovers the Land againſt him by Default, yet till Execution ſued the Condition is not e 
for before Execution he is not diſabled; for perhaps he will never ſue Execution, and oY 
ſues, Execution after he has made the Feoffment according to the Condition, the Fe * 
may re-enter, for the Condition is broke. Roll. Abr. 447, 848. pl. 1. 2. 44 4 16 

4 Ed. 3. 9. b. Wh. 
: When. L Feoffment is made, on Condition that the Feoffee ſhall give the Lands to th 
Feoffor and his Wife, and the Heirs of their Bodies, Remainder to the right Heirs of th 
Feoftor if the Feoffor dies before the Gift made, he muſt make a Leaſe to the Wii. 
for her Life, without Impeachment of Waſte, Remainder to the right Heirs of the Feofo, 
which is as near as can be to the Intent of the Condition. Tit. §. 352. Co. Lit. 2 10. g 

But where a Feoffment is made upon ſuch Condition, and the Feoffee enfeoffs another 
and doth not perform the Condition, the Feoffor may enter, becauſe the Feoffee has disabled 
himſelf to perform the Condition. Lit. §. 355. 

If the Feoffee, upon Condition to reinfeoff, Sc. grants a Rent- charge out of the Land: 
This is a Forfeiture of the Condition, becauſe he is diſabled to make a Feoffment of the 
Land as it was at the firſt Feoffment; and if the Feoffor ſhould accept the Re-feoffment, he 
ſhould be ſubje& to the Charge. Roll. Abr. 447. t 

If the Feoffee, upon Condition to reinfeoff, Sc. takes a Wife; by this he had diſabled 
himſelf to perform the Condition, becauſe the Land is ſubject to the Dower of his Wife 
and remains not in the ſame Plight. Lit. F. 357. Co. Lit. 221. 

So if he had made a Leaſe for Years, to commence in futuro. Co. Lit. 221. b. 

But if Feoffee, upon Condition to reinfeoff, is diſſeiſed, and after takes a Wife, binds 
himſelf in a Statute, Sc. This is no Diſability, for that during the Diſſeiſin the Land is not 
charged with it ; ſo that if the Wife dies, or the Conufee releaſes, &c. and after the Diſſciſee 
enters, he may perform the Condition. Co. Lit. 222. a. 2 Co. 59. b. 

If a Stranger recovers by real Action againſt a Feoffee, upon Condition to reinfeoff; this is 
no Diſability of the Feoffee before Execution ſued, for perhaps he will not ſue to Execution, 
Roll. Abr. 448. 44 Ed. 3. 9. b. Secus where by Default upon a feigned Title. Co. Lit 
222. b 

But if he that recovers ſues Execution, or enters upon the Feoffee, the Condition is broke, 
for he- is diſabled. Roll. Abr. 448. 44 Ed. 3. 9. 5. | 

So if after ſuch Recovery the Feoffee makes a Re-feoffment, and after he that recover 
enters upon him, or ſues Execution; now the Condition is broke, and the Feoffor may r- 
enter. Roll. Abr. 448. | | 

If an Annuity be granted till he is promoted to a Benefice, if the Grantee takes a Wife, 
the Annuity is determined, becauſe by the Marriage he is diſabled, & Lex non cogit inutile, 
ſcilicet, to proffer it to him. Vid. | 


(Cc) To whom à Condition may be ferfermed. 


La Man makes a Feoffment in Fee, upon Condition that if he pays 1007. to the Hers, 

Executors or Adminiſtrators of the Feoffee within a Year after his Death, that then it 
ſhall be lawful for him to re-enter; and after the Feoffee makes a Feoffment to J. S. and 
dies, and the Feoffor pays the Money to the Heir of the Feoffee : This is a good Perfor- 
mance of the Condition, for the Heir is within the expreſs Words of the Condition. Roll. 
Abr. 421. Cro. Eliz. 384. Moor 708. pl. 989. Goulſ. 177, 178. Popb. 100. 
So if the Condition be to pay to the Feoffee, his Executors or Aſſignees, and the Feoſſce 
makes his Sons Executors, and dies, and Adminiſtration is committed during their Minority, 
it is the ſafeſt Way to pay the Money to the Executors, or one of them; for the Admini- 
ſtrator is but as a Bailiff to them. 3 Leon. 103. | | 

And in this Cafe, if the Money had been paid to the Aſſignee, it had been no Perform- 
ance of the Condition, becauſe the Aſſignee is not named. 5 Co. 97. Cre. Elig. 384. | 

But if the Condition had been to pay it to the Feoffee, his Heirs or Aſſigns, it might bare 
been paid to either. Co. Lit. 2 10. a. | 5 4 

If a Man makes a Feoffment in Fee, by way of Mortgage, upon Condition to be void 
upon Payment of the Money by the Feoſſor at a Day: If the Feoffee dies before the 99 
the Money hall be paid to the Executors, and not to the Heirs of the Feoffee, becaule u 
ſhall be intended the Eſtate was made by Reaſon of the Loan of the Money, or for or 
other Duty. Lit. & 339. Co. Lit. 209. 5. pear * 
But if the Condition be, that if the Feoffor pays, Cc. to the Feoffee, or his Heirs; 3 
he dies before the Day, the Payment ought to be made to his Heir, and not to his E 9 
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Ch. 5. $- 6. Condition. 


8 


Ache Condition of an Obligation be, to pay 101. per Ann. after the Death of the Obligee, 


„ Lxecurors of the Obligee, for the Ule of his Children, and he dies without making 

5 Exccutots, the Money ſhall be paid to Eis Adminiſtrators. Hel. 115, 116. 
1 4. pawns a Jewel to B. for 25/. but no certain Time is appointed for the Redemption 
3 2nd after, B. being ſick, his Wife, in his Preſence, and with his Aſſent, delivers it 
1 and B. dies; the Money muſt be paid to the Executors of B. and not to C. becauſe by 
. Delivery of the Feme, with the Aſſent of the Baron, there paſſed no Intereſt, but a Cu- 
tay only. Cro. far. 244, 245. | Ar | PE 

t would be ſo, though it be delivered over upon a Condition. It is not like a Mortgage, 
for there he who has the Intereſt ought to have the Money. Zelv. 178. 
If the Condition of an Obligation be to pay 100. &c. it is a good Performance if he Pays 
i to his Deputy. Roll. Ar. 421. 42 Ed. 3.13.6. 
A Bond conditioned for the Delivery of forty Pair of Shoes at H. within a Month to J. . 
common Carrier, for the Uſe of the Obligee, and J. S. did not come to H. within the 
Month, but the Obligor delivered them to his Porter: This is a good Performance, for 
the Delivery to the Man is a Delivery to the Maſter, within the Intent of the Condition. 
2 Mad. 309. EE ENS | 

i! the Condition of an Obligation is to pay 207. to the Obligee, and other the Pariſhioners 
of D. it may be paid to any two of them. Moor 68. pl. 183. 


(DD) At wwiat Time a condition ſhall be ferformed where Time is limited. 


ance be tendered to him, with Requeſt to ſeal it, A. ought to ſeal it preſently, and ſhall not 
have any Time to adviſe by his Counſel, whether it be according to the Covenant. Roll. 
Ar. 441. Cro. Car. 299, 300. Jon. 314. Godb. 445; 
a Man covenants to make further Aſſurance at all Time and Times at the Charges of 
the Covenantee, and as Counſel adviſes that he ſhall levy a Fine; yet he is not bound to 
do it preſently, but he ſhall have convenient Time to do it, though the Words be, that he 
ſhall do it at all Times, for the Words ought to have a reaſonable Conſtruction. Roll. 
Ar. 441. | 
If y being a Copyholder for Life, covenants with B. to ſurrender to B. in Reverſion 
the ſid Copy hold Tenement, ſuper rationabilem requifitionem ei fiendam by B. and after B. 
ter 5to A. a Writing purporting a Letter of Attorney of Surrender of the ſaid Tenement 
to B. and 4. requeſts, that before ſhe ſeals it, ſhe, by her Counſel, circa ſcriptum illud in- 
fra rotionabile tempus tunc proximo ſequens adviſaretur, which B. refuſes, and thereupon A. 
refuſ's to ſeal it. Admitting that A. was bound to ſeal the Letter of Attorney, and to ſur- 
render by teh Fetter of Attorney, then ſhe. has broke her Covenant, for ſhe ought to take 
Conuſ.nce of the Law at her Peril, whether the Letter of Attorney was according to the 
Covenant, and ſhe ſhall have no Time to be adviſed thereupon: But the reaſonable Time 
mentioned in the Covenant, is intended reaſonable Time in the making thereof, ſcilicet, ſhe 
ſhall have Time to read it before ſhe ſeals it, and therefore it ought to be ſealed preſently, 
without Time to adviſe upon Requeſt, according to the Words of the Covenant. Roll. Abr. 
441, 442. Cro..Car. 299, 300. Jon. 314. Godb. 445. ; 
[fa Lalitat to arreſt J. S. be returnable Monday next after the Morrow of the Holy Tri- 
nity, which this Year was the 1oth of 'Zuly, and the Sheriff arreſts him the 1oth of 7uly, 
and takes an Obligation from him the ſame Day, with a Condition to appear before the 
Lord the King on Monday next after the Morrow of the Holy Trinity, to anſwer, &c. It 
ſeems he ought to appear the ſame Day, and not this Day twelve Months. Roll, Abr. 444. 
lt a Man in Lent enters into Bond, conditioned to pay a leſſer Sum in quarts ſeptimana 
quedrageſime prox* : This is not payable till Lent come twelve Months. Goulſ. 17. 
So if a Bond is entred into upon Michaelmas Day, conditioned to pay a leſſer Sum upon 
the Feaſt of St. Michael prox* futur : It is not payable the ſame Day, but that Day twelve 
Months, Geulſ. 137. | 
l the Condition of an Obligation be to pay 8 J. Anno Domini 1599. in and upon the 19th 
Dey of October next after the Date bereof, at D. &c. Where the 13th of Ofober next after 
tne Date is a long Time before 1599. yet it ſhall be paid in 1599. and not before, for it 
appears the Intention was, that it ſhould be paid in 1399. and this is firſt expreſſed ; and 
therefore if the ſubſequent Words, upon the 13th of October next after the Date hereof, are 
contrary, they ſhall be void: But it ſeems they may be interpreted, that it ſhall be paid zhe 
134% of October, which ſhall be Anno Domini 1599. next after the Date thereof, and fo all 
Wy ind together, otherwiſe not. Roll. Abr. 444. Ns 


F /. covenants with B. to make a Surrender of Land, or to convey Land to B. upon Upon Rs- 
| Requelt, (or upon reaſonable Requeſt): If a Writing purporting a Surrender or Convey- queſt. 
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Condition. N 


If A. be obliged to B. the firſt of May, upon Condition to pay him 101. at the Feah , 
St. Michael, without ſaying more; it ſhall be intended the Feaſt of St. Michael next enſu w 
Ibid. | "OM 

The Words of a Condition may be performed and not the Intent; and the Intent 
performed and not the Words; and then for the moſt part a Condition is performe 
the Intent and Meaning of it is obſerved, 

When the A& And therefore it a Feoffment be made, on Condition that the Feoffee or his Heirs 0; ü 
is to be done make an Eſtate to the Feoffor and his Wife in Tail before ſuch a Day, and before l 
_—_ Day the Husband dies, and then he makes an Eſtate as near it as he may, viz, to the Wit, 
ry for Life without Impeachment of Waſte, and after to the Heirs of the Body of the Hur 
1. To make band; this is a good Performance of the Condition. Shep. Touch. 139. Lit. 5. 352 30 
an Eſtate. 64. 8 Co. 90. 2 I. 4. 11. 

And it the Condition be that the Grantee ſhall make a Feoffment of Land, and he make, 
a Leaſe of the Land farſt, and then a Releaſe to the Leſſee and his Heirs; this is tantamount 
and a good Performance of the Condition. Co. Lit. 207. | f 

2. To pay If a Feoffment be made, on Condition that the Feoffor or his Heir pay 101, by a Day 

Money. the Feoffment to be void; and Feoffor before the Day commits Treaſon, and is executed. 
and ſo dieth without Heir, and after before the Day the Heir is reſtored, and he at the Day 
pays the Money; in this Caſe this is a good Performance notwithſtanding there was once 
a Diſability, 

So that if heretofore one had made a Feoffment on Condition to reinfeoff by a Dy, 
and before the Day the Feoffee had entered into Religion, and then had been Geraigned, 
and at the Day had made the Feoffment; this had been a good Performance of the Condi- 
tion. Co. Lit. 222. Perk. 5. $02, 803. 

By and to If a Feoffment be made, upon Condition that if the Feoffee ſhall pay to the Feoffor 100 

w—_ ſuch a Day, that then he ſhall have the Land to him and his Heirs, otherwiſe that the 

_ en. Feoffor ſhall re-enter; or if it be made on Condition that the Feoffee ſhall pay 10/. to the 

FRY Feoffor ſuch a Day; and before the Day the Feoffee ſells the Land; in this Caſe the Scller 
or the Buyer either of them may tender the Money at the Day, and this will be a good Per- 
formance of the Condition, for he that has Intereſt in the Land on the one Side, or in the 
Condition as Party or Privy on the other Side, may tender and perform the Condition iv 
fave the Eſtate. Co. Lit. 208. 5 Co. 96. | 

If Lands be mortgaged (or which is all one) if a Feoffment be made of Lands, on Con- 
dition that if the Mortgagor or Feoffor pays 10/7. to the Feoffee ſuch a Day, that then the 
| itate ſhall be void, and before the Day the Mortgagor or Feoffor dies; in this Caſe the 
Heir or Executor of the Feoffor, the Ordinary, the Guardian in Chivalry or Socage of the 
Heir of the Feoffor, or any other by either of their Commandment precedent, or Aﬀent 
ſubſequent, may pay this Money at the Day, and Payment or Tender of it by either of 
them at the Day, is a good Performance of the Condition. Lit. $. 534, 537- Co. Lit. 206. 

. 1: KH. 7. 2. 
"And ſo alſo it ſcems is the Law upon a Deviſe of Land to J. S. paying to J. D. 20/. 
if J. S. dies, his Heir or Executor may pay the 201. and this is a good Performance of the 
Condition. 

But in theſe Cafes, if a Stranger of his own Head without any ſuch Commandment or 
Agreement pay the 10/. it will be no good Performance of the Condition. 

And yet perhaps if the Party that is to pay it be an Ideot, the Payment or Tender by} 
any one in his Behalf ſhall be a good Performance of the Condition. Sbep. Touch. 140-1 
Lit. F. : f 

If a p ee be made, on Condition that if the Feoffor and J. S. pays 101. ſuch a Day, 
the Feoffment to be void, and the Feoffor dies before the Day, and J. S. alone pays u; 
this is a good Performance of the Condition. Co. Lit. 207. Bro. Condition 19. 

If a Feoffment be made, on Condition that the Feoffor pays to the Feoffee or his Heits 
107. ſuch a Day, and before the Day the Feoffee grants the Land away to another; in this 
Caſe the Money may be paid to the Feoffee himſelf, or if he be dead to his Hers ; and 
this Payment is a good Performance of the Condition. | ; 4 
And if the Words of the Condition be (that if he pays to the Feoffee, his Heirs or As" 
ec.) in this Caſe Payment to either of them is a good Performance of the Condition, 198 
that if in this Caſe the Feoffee makes a Feoffment over, it is in the Election of the fir 4 
Feoffor to pay the Money to the firſt or ſecond Feoffee, and if the firſt Feoffee dies A 

ay it to his Heir or the ſecond Feoffee : But to an Executor or Adminiſtrator in this Cale 
is not a good Performance. ; 
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And yet if the Words of the Condition be, that if he pays to the Feoffee (without the 


Words Ileirs, Executors, &c.) 101. ſuch a Day; in this Cate the Payment may be made "o 
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Executor or Adminiſtrator of the Feoffte after his Death, and ſuch a Payment hs a {uf> 

the k formance of the Condition; and if the Words of the Condition be (that if the 
Fuffar pays 19 the Feoffee, his Heirs, Executors or Adminiſtrators, &c.) in this Caſe Payment 
1 Aber 0 them is a good Performance of the Condition: But Payment to an Aſſignee in 
tus Caſe is not good. Le tor beg d e eee 57 | 
an? 7 0 the Words be, that if he- pays to the Feoffee and his Heirs, Sc. in this Caſe Pay- 
nent to his Executors or to his Aſſigns is nat a good Performance of the Condition, ſo that 
. all theſe Caſes it ſeems for the Perſon to whom Payment is to be made, the Words of the 
Condition are preciſely to be purſued. | Shep. Touch. 141. Co. Lit. 210. 5 Co. 96. 6 Co. 
69- Lit. §. 339 | 


kcient Per 


. Land, and after the Feoffor tenders the Twelve-pence to the Feoffee at the Day; this is 


good Performance of the Condition. Shep. Touch. 141. | 


or make a Leaſe to him by a Day, and before the Day one of them dies, and the Survivor 
goes reinfeoff, or make the Leaſe ; this is a good Performance of the Condition. | 
And ſo the Law is if both the Feoffees be living, for by his own Acceptance he has diſ- 
aſed with the Condition, and ſo cannot enter for the Breach of it. Dyer 69. 41 Ed. 3.25. 
If a Feoffment be made, on Condition that the Feoffee ſhall enfeoff the Feoffor of the 
Manor of Dale by ſuch a Time, and before the Time appointed the Feoffee grants a Rent- 
charge out of the Manor to Stranger, and then at the Time appointed- makes a Feoffment 
of the Manor according to the Condition ; in this Caſe this is a good Performance of the 
ondition. 
* if in this Caſe the Feoffee before the Time appointed grants away to a Stranger 
twenty Acres, Parcel of the Manor, and then makes a Feoffment of the Manor according 
to the Condition; this is a good Performance of the Condition. b | 
And if a Feoffment be made, on Condition that the Feoffees or Leſſees in Truſt of ſuch 
Land ſhall grant an Annuity out of it, and fome of them only do grant this Annuity; this 
is no good Performance of the Condition. Plow. 23. 3 H. 7. 4. 1 H. 6. 10. 


(EE) A. what Time a Condition is to be performed where no Time is limited. 


Li. 208. 251 2 | | 
lk the Condition of an Obligation be to pay a leſs Sum, and no Day of Payment limited, 
be ought to pay it preſently, viz. within a convenient Time. Cro. Eliz. 798. 20 Ed. 4. 1. 
b.18. 44 Ed. 3. 9. Bro. Condition 166. Bro. Obligation 55. 21 Ed. 4. 39. . 14 H. 8. 
23. Contra 10 H. 7. 13. Contra 9g Ed. 4. 22. 6. f- 

But where the Condition of a Feoffment is for the Payment -of Money by the Feoffor, 
vithout limiting any Time, he has Time during his Life. Co. Lit. 208. 4. Secus where the 
Condition is to pay Money. 2 And. 73. 16314 / * | 

t the Condition be to make a Retraxit of a Suit, he ought to make it within a convenient 
Time. Roll, Abr. 436. 20 Ed. 4. 8. b. [2A 961 

li the Condition be to perform the Award of F. S. who awards the Obligor to pay 107. 
without limiting any Time, he ought to pay it in convenient Time. Roll Abr. 436. 
22 £4. 4. 23. Bro. Condition 182. | | 

So if the Condition be to acknowledge Satisfaction in ſuch Court, he ought to do it within 
convenient Time. Co. Lie. 208. ö. 6 Co. 30. B 
So if the Condition be to deliver to the Plaintiff an Obligation of 20 l. in which the 
Plaintiff and B. ſtood bound to the Defendant : Though no Time be limited for doing 
thercof, yet he ought to do it in a convenient Time. 6 Co. 30. 6. Mit 

lf A. demiſes to B. and C. certain Tithes for ninety-nine Years, if 4. fo long lives, and 
ater B. aſſigns over by Indenture his Moiety to D. and B. alſo delivers to D. an Obligation, 
n which D. then ſtood bound to B. in 400 l. for the Payment of 2007. to B. at a Time then 
palt: And thereupon, in Conſideration that B. at the Inſtance and Requeſt of D. would de- 
liver to D. the Counterpart of the ſaid Indenture of Affignment; ſealed with the Seal of 
D. D. aſſumed, that if he would ſell to any Perſon his Inteteſt in the ſaid Moiety ſo to him 
aſügned by B. then D. would pay to B. 2007. in Satisfaction of the ſaid Obligation; and 
Mat if he ſold the ſaid Intereſt in the ſaid Moiety to him aſſigned for more than 200 /. 
ben le would pay to B. one Moiety of ſuch 9 as he ſhould ſell it for more than * 
| | 4 an 


—— 


if a Feoffment be made, on Condition that if the Feoffor ſhall tender Twelve · pence to To tender 
Feoffee ſuch a Day, the Feoffment to be void, and afterwards the Feoffee is diſſeiſed of Money. 


If a Feofment be made to two Men, on Condition that they ſhall reinfeoff the Feoffor, To reinfeof. 


Wus N the Act by the Condition of an Obligation to be done to the Obligee is of Preſently 
its own Nature tranſitory, (as Payment of Money, Delivery of Deeds, and the Within conve- 
like) and no Time limited, it ought to be performed in convenient Time. 6 Co. 31. Co. n Time. 
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Part J. | 


| Condition. 


Not before 
Requeit. 


and Obligation; for though he does not take upon him to ſell it, but only to pay fo much 


and that if he did not ſell the ſaid Intereſt in the ſaid Moiety fo aſſigned, then hengens 
re-deliver to B. the ſaid Counterpart of the Indenture of Aſſignment and the ſaid Oh); ws 
ſafe and not cancelled ; and thereapon B. delivers to D. the ſaid Counterpart and Obbi mn wan 
This Promiſe being made 20 July 18 Car. and B. brought an Action thereupon, Hul. — = 
and averred in his Declaration, that D. had not fold his ſaid Intereſt in the ſaid Moiety * 
yet had not re- delivered the ſaid Counter part and Obligation according to his Promiſe, 1 
ad hoc faciend' poſtea 20 Sept. 20 Car. at ſuch Place, Sc. he was requeſted : The Action les 
upon the Declaration, for D. ſhall not have all his Life to ſell it, but he ought to do it in 
convenient Time; for otherwiſe he may ſtay till the old Age of A. upon Whoſe Life the | 
Eſtate is to determine, and then it will be but of ſmall Value, which was not the Intent of | 
the Parties; but the Intent was to ſell it for the beſt Value, or to re-deliver the Counterpart 


lies 


if he ſells it, and if he does not fell, to re-deliver, Sc. yet upon the whole Contract it 2 
pears that this amounted to a taking upon him to ſell, or re-deliver, Sc. which ought © 
be within a convenient Time, or otherwiſe it will be of no Effect to B. Roll. Abr. 436 
437. Style 11. 01 : 

15 che n f an Obligation be to pay a certain Sum to a Stranger, without limiting 
any Time: This ought to be done in convenient Time. Roll. Abr. 437. 

So where the Condition was in convenient Time, to aſſure the Land for the Maintenance 

of a School, and the Deviſee did not do it in eight Years, it was adjudged a Breach, 
Co. 25. | | 
I : Deviſe be made to another, upon Condition to pay his Debts; if he does not pa 
them within a convenient Time, the Condition is broke. Roll. Ar. 437. Contra 38 Ed. 3. 
11. 5. 
If a Man deviſes Lands deviſable to his Executor to ſell, and to diſtribute the Money for 
the Payment of his Debts ; he ought to ſell it as ſoon after the Death of the Deviſor as he 
can, otherwiſe the Condition is broke. Roll. Abr. 437. 38 A 3. Bro. Condition 21 5: 
Entry Congeable 124. Fitz. 46. | 

For if after the Death of the Teſtator a Man tenders to him a certain Sum for the 
Lands, and he refuſes it, becauſe it is not to the Value of the Lands, and after retains the 
Lands in his Hands, to the Intent to ſell it dearer to another, and in the mean Time takes 
the Profits to his own Uſe, and not for the Soul of the Teſtator, the Condition is broke, 
Rell. Abr. 437. 38 AJ. 3. Bro. Condition 215, Entry Congeable 124. Filz. 46. 

If a Feoffment be made, upon Condition that he ſhall ſell it as ſoon as he can, and as 
profitable as he can, and the Money taken for the ſame Lands ſhall. be- diſtributed for his 
Soul: If the. Feoffee continues the Poſſeſſion a Year and Half, becauſe he finds not a 
Chapman to buy it, and takes the Profits of the Land, but never claims any Eſtate but 
under the Condition aforeſaid, and is always of good Will to ſell the Lands if he could find 
a Chapman, the Condition is not broke; for there is no Default in him. Roll. Abr. 437. 
26 AJ. 39. dubitatur. | 505 9 | | 

If A. in Conſideration of 507. given to him by B. undertakes to procure the Wardſhip 
of the Body and Lands of C to be granted by the King (to whom it belongs) to B. during 
the Minority of C. who was then of the Age of thirteen Years: He ought to procure it 
within a convenient Time, without any Requeſt ; becauſe otherwiſe the Benefit of the Pro- 
fits of the Land will be loſt in the mean Time. Roll. Abr. 43. | 

If Land be granted to the King, upon Condition to grant to any Stranger, he is not 
bound to do it before Requeſt. Roll. Abr. 437, 438. 2 | A 

Condition to make an Apprentice Free at the End of ſeven Years if it ſhall be deſired; it 
is a good Plea that he was not requeſted after the Expiration of the ſeven Years. 2 Ld. 
Raym. 1095. i a ; 

If the Condition of an Obligation be to pay a certain Sum to a Stranger, without 
limiting any Time, it ought to be paid within a convenient Time, without any Requeſt. 
Roll. Abr. 438. cl | ESI | | : HEN 

If the Condition of an Obligation be to pay a certain Sum to the Obligee, without limiting 
any Time, he is not bound to pay it before Requeſt. Bid. | 

If the Condition of a Feoffment be to enfeoff a Stranger upon Requeſt, he is not bound 
to enfeoff him before Requeſt. Roll. Abr. 438. 19 H. 6. 34.6. Fitz. Entry Congeable 2. 

So it is if it be to enfeoff the Feoffor upon Requeſt. Bid. Te . 

So if the Condition of a Feoffment be, that he ſhall reinfeoff the Feoffor, he 1s not bound 
to do it before Requeſt. ' Roll. Abr. 438. 38 Af. 7. Br. Condition 217. Tender 33. 44 Ed. 3.9. 

So where the Condition extends to the Feoffee, or his Heirs, to reinfeoff the Feoffor, 
the Heir after the Death of the Feoffee is not bound to do it before Requeſt. Roll. Abr. 438. 
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13 nt be upon Condition to give it to a Stranget in Tail, the Remainder to the 
135 of the Feotfor z the Feoffee is not bound to do it before Requeſt, becauſe the 
1 * 

eoffor 18 
26. Filz. 


If V. in Conſideration that T. will marry M. his Couſin, before the Return of V from 


. 
» 


if 4. in Conſideration of twelve Pieces of Stuff of the Value of 401. by B. delivered 

1, undertakes to B. to deliver to B. ſo many Pipes of Sack, which A. then had lying 
8 certain Cellar in London, as ſhould be of the Value of the ſaid Stuff, to be choſen by 
n id B. B. muſt requeſt A. to let him make his Election; for before ſuch Election A. 
i deliver the Wine; and there is no Reaſon that A. ſhould requeſt B. to make his 
Neon as he ought to have done, if the Promiſe had been to deliver them to a Stranger, 
Fi 25. adjudged, and that a Requeſt at Norwich to deliver the Wines was good, both in 
eſpect of the Place and Manner; for B. muſt requeſt A. where he could meet with him, 
ind thereupon A. ought to have appointed a reaſonable Time when he would be ready to 
90 with B. to the Cellar, that he might make his Election ; and as to the Manner, it was 
i much as if he had requeſted 4. to perform his Promiſe, which muſt be by ſhewing the 
Wine, to the Intent that B. might taſte it, and make his Election, Sc. 
And if a Feoffment be made, on Condition that if the Feoffor pays 101. to the Feoffee, 
tar the Eftate ſhall be void, and no Time is ſet for the Payment of this Money, and 
the Feoffor dies before any Payment or Tender. made; in this Caſe his Heir cannot tender 
i, and ſo perform the Condition. Shep. Touch. 140. N 

If the Thing be to be done to a Stranger, and one that is no Party to the Condition, 
1nd it be done in any other Manner, and he accepts thereof; this is no Performance of 
the Condition. And ſo alſo if the Time of doing the Thing be paſt, as if one makes a 
F-ofmznt to me, on Condition that if he pays me 101. ſuch a Day, the Feoffment ſhall be 
wid; and he does not pay me at the Day, but dies, and after by Agreement between his 
Heir and me he pays me the 104. and I receive and accept of it, and thereupon I ſuffer 
tim to enter and hold the Land: In this Cafe the Condition is not performed, but I may 
enter upon him and ouſt him notwithſtanding. Perk. §. 392. 


Life, becauſe the Feoffor, who is privy to the Condition, is to take jointly with her. 
(vo. Lit. 219. a. Hetl. 56. 


02ght to be paid upon Requeſt. Roll. Abr. 439. | 
If a Man deviſes Lands, upon Condition to pay his Debts; he ought to pay them upon 
Requeſt, otherwiſe the Condition is broke. Mid. | | 

lt the Condition of an Obligation be, that whereas A. the Obligor has conveyed Lands to B. 
toe Oblizee;, if A. the Obligor, and C. his Son, ſhall do all Acts and Deviſes for the better Aſs 
ſurance of theſe Lands to B. which ſhall be deviſed by B. or his Counſel, then the Obligation 
ſhall be void; And after B. deviſed and tendered a Releaſe, to be ſealed by 4. and C. his 
don; and. A. preſently ſealed it, but C. becauſe he was illiterate and could not read it, prays 
J. to deliver it to him, to ſhew to ſome learned in the Law, who might inform him 
Wh:ther it was according to the Condition; and if it was according to the Condition, he 
Would ſeal it; which B. refuſed, upon which C. refuſed to ſeal it: This was a Breach of 
tte Condition, becauſe he did not require the Writing to be read to him; and he was 
bound to take Conuſance of the Law, whether it was according to the Condition, and ſhall 
dot have reaſonable Time to ſhew the Writing to his Counſel learned in the Law, to be in- 
hucted by them. 2 Co. 3. | 

If 4. covenants with B. to make ſuch Conveyance of certain Lands to B. as by him ſhall 
le deviſed at the Coſts and Charges of B. and after B. deviſes, and tenders a Writing, con- 
ng a Bargain and Sale to B. and A. requires Time to ſhew it to his Counſel, to be 
Wviſed thereupon, and B. refuſes it, upon which A. docs not ſeal ; he has broke his Cove- 
mnt, for the Covenant was peremptory, /cilicet, to be performed preſently, at his Peril, 
Kill, Ar. 424. pl. 11. 440. pl. g. Ane | | 
lf the Condition be to pay when he comes to his Houſe, it ſhall be paid when he comes 
here, and not before. Roll. Ar. 448. 20 Ed. 4. 18. Bro, Obligation 56. 1 
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If a Feoffment be upon Condition to reinfeoff the Feoffor and his Wife, he ought to do Upon Re- 
t upon Requeſt. Roll. Abr. 439. But if not haſtened by Requeſt, he has Time during his quett. 


lf the Condition of an Obligation be to pay a certain Sum, without limiting any Time, it 
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Notice. 


During the 
T.ives of the 
Farties, 


That if a Man covenants to grant an Eſtate to another, it muſt be done in convenient Tim 


If A. promiſes B. in Conſideration that he will marry C. his Daughter, that de we 
in Marriage-Portion to B. with C. ſuch Portion, and as good an Eſtate in Mon vill ging 
had given, or after ſhould give, with any other: In an Action upon this 8 as hg 
Plaintiff avers that he married C. and that after A. gave 1007. in Money and Ges, 1 the 
another Daughter, in Conſideration of the Marriage- Portion of D. This is a 1 to D, 
ration, without any Averment that he gave Notice of the Marriage of him 4 oo 
becauſe he had taken this upon himſelf. Roll. Abr. 468. | '04 

If one promiſes another, in Conſideration that he will marry his Daughter, to Ive þ 
201. at the Day of his Marriage: He ought to take Notice of his Marriage at 2 "a 
without any Notice given thereof by the other. Roll. Abr. 462, 468. eil 

So if no Time of Pay ment had been appointed in this Caſe. Bid. 

So if a Man, in Conſideration of 6d. promiſes to give me 205. at the Day of my 
riage: He ought to take Notice of my Marriage at his Peril, without Notice wives | * 
becauſe he has undertaken to pay it at the Day. Roll. Abr. 468. he 
If a Man ſells certain Weys of Barley to me, upon which I promiſe to pay him fo mye 
for every Wey as other Men give for a Wey: In this Caſe an Action does not lie with, 
Notice before given for how much he ſells a Wey to other Men. id. 

If I promiſe to another, for a Conſideration, to give him 20. when he comes into 5 H 
needs not give me Notice when he goes there, becauſe this is a Duty by the coming * 
Roll. Abr. 462, 469. 11 1101 85 | 

If a Man ſells Lands by the Name of twenty Acres, and covenants to repay ſo much { 
every Acre under this Number, and that it ſhall be meaſured by ſuch a Man before ſuck 
Day: If it is meaſured accordingly, the Covenantor ought to take Notice thereof at h 
Peril, without any Notice given by the other. Roll. Abr. 469. | 

But if the Covenant had been, that the Land ſhould be meaſured by two Men, {cli 
one by the Aſſignment of each Party, before ſuch a Day, and one afligns, and gives Note 
to the Covenantor of the Time of the Meaſuring: If the other does nor aſſign any for hi 
but he that is aſſigned meaſures it alone, the Covenantor ought to take Notice thereof 
his Peril, for it is his Default that his Man was not there, and therefore it is as if 
other had been only appointed to meaſure it. Roll. Abr. 462, 469. Roll. Rep. 314. C 

ac. 391. 
0 If 185 makes a Feoffment, upon Condition to reinfeoff him; if he does not reinſeo 
him during the Life of the Feoffor, the Condition is broke, if he had convenient Time 
reinfeoff him before his Death. Ralf Ar. 438. 18 Af. 18. Co. Lit. 209, a. 2 Cv. 79. 

But though the Feoffor dies before any Re-teoffment, yet the Condition is not brok 
Co. Lit. 219. a. Kekv. 137. 2 Co. 79. 6. | 

Regularly if the Feoſtce or Grantee be upon Condition to reinfeoff or regrant any Eſta 
to the Feoffor or Grantor, without limiting any Time, the Feoffee or Grantee has Ti 
to do it during his Life, if he be not haſtened by Requeſt. 2 Co. 78.4. 79. Not 


2 And. 73, 74- | 
But in the ſaid Rule, if the Caſe be, that it appears by the Thing to be performed, orb 


any Accident, that the Feoffor cannot have all the Benefit intended him by the Conditio 
the Condition is broke without any Requeſt, and during the Life of the Feoffee or Grantee 
2 Co. 79. | * 

As if A. conveys a Manor to which an Advowſon is appendant to F. S. in Fee, upc 
Condition that J. S. ſhall regrant the Advowſon to A. for his Life, and if it happens not 
be void in his Life, then one Turn to his Executors. Though in this Caſe J. &. has all hi 
Life to regrant it, if he be not haſtened by Requeſt, and the Church becomes not void in ta 
mean Time, yet it the Church becomes void during his Life, before any Requeſt, the Con 
dition is broke, becauſe the Feoffor cannot have all the Effect which was intended him bf 
the Regrant, which was to have all the Preſentations during his Life. 2 Co. 78. 6. 79. 4 
17. Moor 105. pl. 249. Dyer 311. 5. Co. Lit. 222. b. | 4 

If A. enfeoffs B. the firſt of May, upon Condition that he ſhall grant to 4. an Annuit 
or Rent during his Life, payable yearly at Michaelmas and the Annuntiation : In this Calf 
the Feoffee has not Time to do it during his Life, but he ought to do it before the firlt q 
the ſaid Feaſts, or otherwiſe A. ſhall not have all the Advantage of the Rent intended bil 
by the Condition. 2 Co. 79. Co. Lit. 208. B. Moor 472. Goulſ. 117. lon 

Where one is to grant a Reverſion, he may do it any Time during his Life, if it ſo log 
continues a Reverſion, if he be not haſtened by Requeſt. Lev. 44. | ” 

If a Man makes a Feoffment in Fee, upon Condition to be void upon Payment of 1 
ney by the Feoffor: The Feoffor may pay it at any Time during his Life. Lit. & 337 


Co. Lit. 208. 4. Secus if upon Condition that the Feoffee ſhall pay Money ; for it 1s * 
| 11 | 15 reaſou . 
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—forable the Feoffee ſhould-have the Benefit of the Land without Payment of the Money. _ 


, Abe Condition of an Obligation be to do a local Act to the Obligee, to which the Con- 


currence of the Obligor and Obligee is neceſſary, as to make a Fcoffment, c. (no Time 
being ianited) the Obligor has Time during his Life to perform it, if not haſtened by Re- 
ell. Co. Lit. 208. 6. 6 Co. 30. 6. | „ 
But though the Condition be local, yet if it may be performed for the Benefit of the 
Obligze in his Abſence, as the Acknowledgment of Satisfaction upon Record, c. it ought 
10 be done in convenient Time. Co. Lit. 208. a. 6 Co. 30. b. 
When by the Condition the Obligor, F eoffor, Feoffee or Stranger, are to do a ſole Act or 
Labour, as to go to Rome, & c. they mall have Time during Life, and cannot be haſtened by 
Requeſt. Co. Lit. 208. 6. 209. 4. 
The Lord Clifford held, &c. in Capite, and the King licenſed him to alien to B. and C. ſo 
that they ſhould give the fame to my Lord Clifford, and the Heirs of his Body, the Re- 
mainder over, &c. and the Lord Clifford, according to the Licence, enfeoffed B. and C. and 
before any Re-conveyance the Lord Clifford died; and it was adjudged his Heir might en- 
ter; For if they ſhould make the Eſtate to the Iſſue of the Lord Clifford, the King might 
ſeiſe for want of a Licence, and that in Default of the Feoffees Co. Lit. 222, 5. 
If A. pawns a Jewel to B. for Money, but no certain Time is appointed for the Redemp- 
tion thereof, and B. dies, it may be redeemed afterwards. Cro. Fac. 244. Sed dubitatur 
per Telv. and Creke. 
Otherwiſe if A. dies before Redemption. Cro. Fac. 244. For the Condition is perſonal, 
and being generally pawned, it extends but to the Perſon of him who pawned it. Bul|. 
20, 20. Noy 137. a 
5 the 3 be to be performed to the Party himſelf only, who is to take Advan- To the Obli- 
tz-- of the Breach of the Condition, the Feoffee is not bound to do it before Requeſt, Roll. E. Feoltoe, 
Ar. 439. | 3 5 oh - 5 
If 7 oh B. of Blackacre, upon Condition to be void if C. enfeoffs B. of Whiteacre : 
C. has Time during his Life to do it, if not haſtened by Requeſt, Co. Lit. 208. b, 6 Co. 
31. 4. 8 
co in caſe of the Condition of an Obligation. Co. Lit. 208. 3. 
Feotfee, upon Condition to.enfeoff a Stranger, ought to do it preſently. Roll. Ar. Toa stranger. 
420. 4 15 | 
. 15 where the Condition is, That a Stranger ſhall enfeoff the Feoffee. Co. Lit. 208. 6. 
| Secus where to enfeoff the Feoffor and a Stranger jointly. Co. Lit. 219. 6. 
It the Condition be to enfeoff a Stranger in Tail, Remainder to the right Heirs of the To a Stranger 
FeoTor, he is not bound to do it before Requeſt. Roll. Abr. 439. Co. Lit. 219. a. the ſame Es 
0 contra, becuuſe the Stranger, who is not privy to the Condition, ' ought to have the 
T Its pre CNY, | ok | 
li Land be granted to the King, upon Condition that he, his Heirs and Succeſſors, ſhall 
give other Lands in Conſideration thereof: The King is not bound to do it in his Life, but 
any of his Succeſſors may; for the Word his extends to every of them, Roll. Abr. 439. 
t the Condition be to make a Gift in Tail to the Feoffor, the Remainder to a Stranger in 
Fee: The Feoffee has Time during his Life to do it, becauſe the Feoffor, who is Party and 
privy to the Condition, is to take the firſt Eſtate. Co. Lit. 219. 5. | 


a” 


(Fi) Of performing Cond tions where a Place is limited. 


[* a Place of Payment be limited by a Condition, he is not bound to pay it in any other 
Place. Roll. Abr. 445. 17 Ed. 3. 16. 42. 5. 17 Afſ. 2. Bro. Condition 103. 

And if the Place be limited by the Condition where it ſhall be performed, the other is not 
2 to receive it in another Place. Roll. Abr. 445, 446. 17 Ed. 3. 2. 5. 3. 16. 
7 5 | ; q * -. | 8 
Ab if a Releaſe be upon Condition of Payment of 20/1. to another at D. he is not bound 
to reccive it out of D. upon a Tender to his Perſon. Roll. Abr. 446. 17 Ed. 3. 2. B. 15. 6. 
Iro. Condition 10 3. Ä | yu Wee m0 
do if the Condition! be to come to the Releaſee at D. to help him with his Counſel ; it is 
5 if he tenders his Counſel at the Day at another Place. Roll. Abr. 446. 

d. 3. 2. 5. | | | Fl 
It the Condition of an Obligation be to pay 10. at a Day at S. he is not bourd to pay it | 
an other Place, Roll. Abr. 444. 41 Ea. 3. 23. Bro. Condition 21. | 1 


4 G | | Neither 


_— 
” * 
* 2 
- * . 


298 


Condition. — Fat 


— — 


Conditions to 


— . 


Neither in ſuch Caſe is the Obligee bound to receive it in any other Place upon a Tender. 
Roll. Abr. 444, 446, 456. 41 Ed. 3.25. Bro. Condition 21, Filz. Dette 121. 46 Ed. 3. 4. J. 
Bro. Defeaſance 14. Fitz. Audita Querela 1. 

If the Condition of an Obligation be to appear Coram Juſticiariis apud Weſtmonaſterium, he 


ought to appear in B. and not in B. R. for this is not the Style of the King's Bench, Ro! 


Ar. 445. 
(GG) At what Place a Condition muſt be performed where no Place is limited. 


F the Condition be, that a Stranger ſhall ſhew certain Evidences of ſuch an Annuity to 

the Counſel of the Obligee upon Requeſt : When the Requeſt is made, the Stranger 
ought to ſeek the Counſel where they are. Roll. Abr. 443. 19 Ed. 4.1. b 

If the Condition of an Obligation be to perform Covenants, of which one is, that whereq; 


perform Co- He is à common Surgeon, and has taken J. S. to be his Apprentice; he covenants to inſtrutt hin 


venants. 


Where the 
Perſon to 
whom the 
Condition is 
to be perform- 
ed muſt be 
ſought. 


in bis Trade, and to keep him in his own proper Houſe and Service : If he afterwards ſends the 
Apprentice to the Eaſt-Indies in a Voyage, to exerciſe his Trade; this is a Forfeiture of the 
Obligation, becauſe he cannot ſend him out of the Realm for the Danger thereof; for this 
is not keeping him in his own proper Houle and Service. Roll. Abr. 445, 427. Heb. 134. 

But in this Caſe it was agreed per Curiam, that he may, without Forfeiture of the Condi. 
tion, ſend him to any Place in England to cure a Patient. Ibid. 

And if an Apprentice be bound to a Merchant, and the Maſter binds him with ſuch 
Words as above, he may ſend him over the Sea; for this is his Trade, and incident to it. Bid. 

If an Annuity be granted, upon Condition to do Service to the Grantor, and to counſel 
him in Time of War and Peace; and after the King warns the People to go with him into 
Britany, upon which the Grantor goes there with the King, and warns the Grantee to go 
with him, Sc. if he refuſes, the Condition is broke, though it be out of the Realm, be- 
cauſe the Word War, which cannot be properly within the Realm, implies as much. Rall. 
Ar. 445. Dubitatur 17 E. 3. 26. | | 

But if the Condition had been to ſerve him and counſel him generally, he had not been 
bound to go with him out of the Realm, becauſe of common Right a Man is not to travel 
out of the Realm. Roll. Ar. 445. 17 Ed. 3. 26. 

If a Man mortgages Lands, upon Condition to enter upon Payment of 107. he may ten- 
der it upon the Land, without ſeeking the Perſon of the Mortgagee, becauſe this is to be 
paid in Recompence in lieu of the Land. 11 H. 4. 62. 3. per Skreene. 19 H. 6, 50. 3. 
per Forteſcue. Lit. 78. Roll. Abr. 445. The Money being a Sum in Groſs, and collateral 
to the Title of the Land, the Feoffor muſt tender the Money to the Perſon of the Feoffee, 
if in England. Co. Lit. 210. b. 

If a Man releaſes all his Right in the Land, upon Condition that if he pays the other 10). 


ſuch a Day, the Releaſe ſhall be void; it ſhall be paid upon the Land, or to his Perſon. 


Roll. Ar. 445. 1, Ed. 3.16. | 

In this Caſe the Payment ſhould be made in what Place his Perſon could be found. Did. 

If a Man makes a Feoffment, reſerving a Rent, to a Stranger, and for Default of Payment, 
that it ſhall be lawful for the Feoffor to re-enter : This is not any Rent, becauſe it cannot be 
reſerved to a Stranger; and therefore the Feoffee ought to tender the Sum to the Perſon of 
the Stranger where he may be found, otherwiſe the Condition is broke. Lit. F. 80. | 

If the Condition of a Bond or Feoffment is to make a Feoffment, it is ſufficient to tender 
it upon the Land, becauſe the Eſtate muſt paſs by Livery. Co. Lit. 210. 6. 

But if the Condition be to make an abſolute Eſtate of Inheritance, it is otherwiſe, unleſs he 
firſt gives Notice that he will doit ſuch a Time by Feoffment. All. 24, 25. 

If the Condition of a Bond or Feoffment be to deliver twenty Quarters of Wheat, or 
twenty Loads of Timber, Sc. the Obligor or Feoffor is not bound to carry the ſame about, 
and ſeek the Feoffee, c. but beſore the Day he muſt go to the Feoffee, Sc. and know where 
he will appoint to receive it, and there it muſt be delivered. Co. Lit. 2 10. B. 3 Leon. 260. 

If a Condition be to pay a ſmall Sum, and no Place is limited, he ovght to ſeek the Obli- 
gee. 21 Ed. 4.6.6. Noll. Abr. 443. Lit. §. 340. Co. Lit. 210. 

If a Condition be to do a Thing upon Requeſt, and the Plaintiff aſſigns for Breach, that 
the Defendant could not be found to make a Requeſt to him, and therefore he made-a Pro- 
clamation at the Church where he was born, and another Proclation in ſeveral Markets in 
the ſame County, thereby giving Notice of his Requeſt ; yet this is not a Requeſt, for it 
ought to be made to his Perſon. Roll. Abr. 443. | 

A Man leaſcs Lands, rendring Rent, and the Leſſee binds himſelf in 207. to perform the 
Covenants: This does not alter the Place of Payment of the Rent, for it may be tendered 
upon the Land without ſeeking the Obligee. Rell. Abr. 443. 21 Ed.q.6. 20 Ed. 4. 18. J. 


Fitz. D fe 7. R 
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Pot where the Condition is for the Performance of Homage, or other ſpecial corporal Ser- 
vice, to the Perſon of the Lord, the Tenant by the Law of Convenience ought to ſeek him 
in any Place in England. Co. Lit. 211. a. 

If the Leſſee binds himſelf to pay a greater Sum if he does not pay the Sum reſerved at 
the Day, yet he is not bound to make Tender in another Place than upon the Land. Noll. 
br. 444. 21 Ed. 4. 6. 5. Fitz. Dette g7. 

If the Condition of an Obligation or Feoffment be to deliver twenty Quarters of Wheat, 
gr twenty Loads of Timber, Sc. to the Obligee or Feoffee, the Obligor or Feoffor is not 
bound to carry the ſame about, and ſeek the Feoffee; but the Obligor or Feoffor before the 


Day muſt go to the Obligee or Feoffee, and know where he will appoint to receive it, and 
there it muſt be delivered. Co. Lit. 210. b. 3 Leon. 260. 


(HH) How @ Ccndition ſhall be performed. 


F a Man leaſes an Houſe and Land, upon Condition that the Leſſee ſhall not parcel out As to the In- 
| the Land, nor any Part thereof, from the Houſe, and after the Leſſee leaſes the Houſe tent. 
and Part of the Land to A. and after leaſes the Reſidue of the Land to C. This is a Breach 
of the Condition; for by the Word parcelling, is intended Diviſion or Separation of the Land 
from the Houſe ; and if the firſt Grant be not a Forfeiture, the ſecond is. Roll. Abr. 42 7. 
2 And. 42, 90. The firſt Grant was a Breach of the Condition, becauſe every Diviſion and 
Gyerance of the Houſe and Land is within the Words and Intent of the Condition. 
Moor 42 5. 
If i Man makes a Feoffment in Fee to B. of all his Lands, and after bargains and ſells 
the ſame Lands to him for further Aſſurance; and after the Feoffor covenants with the Feoſfee 
to make ſuch further Aſſurance of all ſuch J.ands that he has bargained and ſold to him, as 
the Counſel of the Feoffee ſhall deviſe, and binds him to perform the Covenants : And after 
the Counſel deviſes, that he ſhall ſuffer a common Recovery, he is bound to perform it ; for 
though he covenanted to make an Aſſurance of all Lands that he had bargained and ſold, 
ind he has not bargained and ſold any Land, for the Bargain and Sale was void, being 
made after the Feoffment, and ſo no Bargain omnino in ſtrict Expoſition of Law; yet it is a 
Bargain and Sale in Appellation, to which the Covenant ſhall have Reference. Roll. Abr. 427. 
Cro. Eliz. 833. The Bargain and Sale of the ſame Lands muſt name them particularly, for 
ſecus if it was by general Words only. Cro. Elix. 833. | 
If a Leſſee of an Houſe covenants not to leaſe the Shop, Yard, or other Thing be- 
bnging to the Houſe, to one who ſells Coals, nor that he himſelf will fell Coals there; and 
after he leaſes all the Houſe to one who ſells Coals, he has broke the Condition. 
If A. enfeoffs B. upon Condition that B. will make a Gift in Tail to A. and his Wife, 
and the Heirs of their two Bodies, Remainder to the right Heir of the Feoffor, and A. 
dies, B. ought to make an Eſtate for Life to the Wife, without Impeachment of Waſte, 
Remainder to the Heirs of A. for the Eſtate ſhall be made as near the Intent of the Condi- 
tion as it can be. Lit. F. 352. Co. Lit. 219. a. b. 
If the Condition of an Obligation be, that the Obligor ſhall permit his Wife to make a Will, 
od to diſpoſe in Legacies of any Sum not exceeding 5001. and that he will pay what ſhe ſo ap- 
Prints to be paid. This is a good Condition; for though the Feme Covert cannot in Strict- 
neſs of Law make a Will of the Goods of her Huſband, yet ſhe may make ſuch a 
bn or Diſpoſition within the Intent of the Condition that the Obligor muſt perform. Crs. 
ar. 219. 
lf 4. enfeoffs B. upon Condition that if A. within a Month after the Death of B. ſhall pay 
leo Marks to the Heirs, Executors or Adminiſtrators of B. then the Feoffment ſhall be void; and 
8. enfeoffs C. and dies; and after it is agreed between A. and the Heirs of B. that A. ſhall 
py but 327. of the 100 Marks; but that in Appearance, and for the better Performance 
af the Condition, the Whole ſhall be paid to the Heir, and after repaid to A. which is done 
Kcordingly : This is not a good Performance of the Condition, for the Eſtate ſhall nor be | #3 
levelled out of the Aſſignee, without any effectual and real Payment; but this Payment 4 
s guided by the precedent Agreement. 5 Co. 95. b. 96. a. Cro. Eliz. 383, 384. Moor 
70. pl. 989. Goulſ. 177. Poph. 99, 100. Co. Lit. 209. 5. Godb. 299. 
If 4. is bound to B. in an Obligation, conditioned that A. ſhall deliver to B. before ſuch 
Day an Obligation in which B. is bound to A. if A. ſues B. upon the Obligation, and re- 
ders, and after, before the Day, delivers it to B. This is no Performance of the Condi- 
, tor notwithſtanding the Delivery of the Obligation, he may take Benefit of the Judg- 
"nt, and ſo the Intent of the Condition is not performed. Cro. Eliz. 7. 
The Condition of an Obligation was, th he ſbould ſuffer bis Leſſee for Years to enjoy the In reſpect of 
M during the Term, and that without Troub'e of him or any other Perſon : A Stranger enters the Words. 


by 


1 15 SS 
Condition. Part | 
| I 35 
by an elder Title. Per Curiam the Condition is not broke, becauſe the Word ſuffer is pagy, 
and all the reſt is to be referred thereto; but it any Procurement or Occaſion of Diſtyr. 
bance be by the Leſſor, his Executors or Aſſigns, then he has forfeited his Obligation 
Roll. Abr. 425. | 
If the Condition be performed in Subſtance, it is good, although it differs in Wordt; ,, 
where it is 4% deliver the Teſtament of the Teſtator, it he pleads that he has delivered Letter 
Teſtamentary, yet it is good. Roll. Abr. 426. 17 Ed. 4. 3. | 
So if the Condition is 10 deliver Letters patent, and he loſes them, and delivers an Exem. 
plification. Jbid. | 
So if a Condition be o make a Feeffment, a Leaſe for Years and Releaſe is a good Paro. 
mance. Quære. Roll Abr. 426. 17 Ed. 4. 3. Co. Lit. 207. a. Bro. Condition 138. 
If the Condition of an Obligation be, that rhe Obligor ſhall procure a Grant of the wy 
Avoidance of the Archdeaconry of S. to be made to B. ſo that the Obligee, at ſuch next And. 
ance, may preſent, if he does procure the Grant of the next Avoidance to be made to him; Bur 
before the Church becomes void, the preſent Archdeacon is made a Biſhop, ſo that it ;n, 
pertains to the King to preſent; the Condition is broke, by reaſon of theſe Words, % fi 
the Obligee may preſent. 3 Leon. 151. 2 Roll. Abr. 396. pl. 2. 4 Leon. (1, 6 
Goulſ. 45. 
If a Man leaſes for ſix Years, and covenants, that if be ſhall be diſpeſed to leaſe i! 7.4 
after the Expiration of the Term of fix Years, that the Leſſee ſhall bave the Re{ui.!, ni 
within the fix Years he leaſes to another: This is no Breach, becauſe out of the Words gf 
the Covenant. Godb. 335. 
If the Condition be 1 grant the Reverſion of Tenant for Life or Years, and he enters upon 
the Leſſee, and makes a Feoffment, and the Leſſee re-enters; the Condition is performed, 
for the Effect is performed. Roll. Ar. 426. 21 Ed. 4. 39. 5. 
If the Condition be te give Licence to the Obligee to carry Trees that he bas bought of hin, 
or other Things; it he gives him Licence, yet although a Stranger who has Right thereto di. 
ſturbs him, the Condition is performed, for it extends but to the Perſon of the Obligor by 
the Words. Roll. Abr. 426. 18 Ed. 4. 20. b. Bro. Licence 13. 
But otherwiſe it had been if the Words had been, that be ſhould have Licence, &c. for 
this extends to all Strangers. Bid. 
A Condition ought to performed in Subſtance; as if the Condition be t withdraw ſuch 
a Suit, a Diſcontinuance thereof is not a Performance, becauſe it differs in Subſtance; for 
Retraxit is a Bar in another Action, and not a Diſcontinuance. 20 Ed. 4. 8. dub. Rull. 
Abr. 426. 
Conditions Conditions precedent muſt be literally performed; and Equity will ſeldom give Relicf in 
precedent and caſe of precedent Conditions, as it often does in Caſes of Conditions ſubſequent z which not 
ſubſequent. being favoured, becauſe they go in Defeaſance of Eſtates, this Court may relieve, if per 
formed in the ſubſtantial Part, though ſome of the Circumſtances are not purſued: 3 Char 
Caſ. 130. 
FE in Conſideratione cujus makes a Condition precedent. Ld. Raym. 665. 
Ita qucd when it will make a Condition precedent. 2 Ld. Raym. 766. 
Diſtinction between Conditions precedent and concurrent Acts. Stra. 459. 
A. is to transfer Stock, and B. to pay for it : the Transfer is not a Condition precedent 
Stra. | 
l a Condition precedent in a Covenant to pay Money for Stock at a Day cef 
tain. Stra. 569. 
It is ſufficient if the Intent and Subſtance of theſe Conditions be performed. Jen 


83. 

How where 8 a Condition is in the Conjunctive, both Parts muſt be performed; otherwik 
divers Thirgs where in the Disjunctive. Co. Lit. 225. 
WO 12 a 3. Condition of an Obligation was, that if che Obligor before Michaelmas made a I cal 
„ bene to his Obligre for thirty-one Years if 4. would affent, and if he would not aſſent for twent)] 
&: 1 Junctive. One Tears, then the Obligation ſhall be void; and A. would not aſſent to a Leaſe for tent 
one Years, it ought to be made before Michaelmas. Roll. Abr. 446. | | 

If the Condition be to enfcoff the Obligee of D. or S. the Obligor has Election. 15 E 

4. 17. , 5 K. 22. 5 

So it a Deviſe be made upon a disjunctive Condition to be performed by the Devils 

he has his Election. Palm. 76. | ; 

So if the Condition be to enfeoff him of D. or S. upon Requeſt, the Obligor has b 

Elton... 18 £6: 4.4% $; | | 

eme Law 1s it it be to pay 201. or a Pint of Wine, upon Requeſt. Did. Tt 
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The ame Law if it be to ſhew Evidences to the Obligee, or his Counſel, upon Re ueſt 
made by the NN 18 Ed. 4. 17. 20. 5. 19 Ed. 4. 1. Bro. Condition 0 5 

The ſame Law if it be to cut twenty Acres of Meadow or Corn upon Requeſt. Duti- 
zatur 18 Ed. 4. 20. b. 


The ſame Law if it be to go with me or my Wife to Church, upon Requeſt. 18 Ed. 


21. 

, The ſame Law if it be to go to York, or marry my Daughter, upon Requeſt ; for in all 
theſe Caſes the Requeſt is of no other Effect but to appoint a Time when the Obligee ſhall 
do the one or the other. 18 Ed. 4. 21. Roll. Ar. 446. 

If I am obliged in 10/. to pay gl. at the Feaſt of P. next, Ec. or before, at the Requeſt 
of the Obligee; the Obligor has given his Conſent that the Obligee ſhall have his Election 
in this Caſe. Roll. Ar. 446. | 

But it is otherwiſe if the Words are retrorſum; as if the Condition be to pay 51. before 
the Feaſt of P. at the Requeſt of the Obligee, or at the Feaſt of P. there the Obligor has 
the Election. Vid. | 

If an Obligation be conditioned to pay B. or his Heirs annually 121. at Midſummer and 
Chriſtmas, or to pay him or his Heirs at any of the ſaid Feaſts 1501. The Obligor has 
Election to pay the 12 l. or the 1507. but he ought to continue the Payment of the 127. an- 
nually, until he pays the 1504. though he may at any Time determine the Payment of the 
121. by Payment of the 1504. Cro. Fac. 594. 2 Roll. Rep. 21 Ge | 

if an Obligation be conditioned to pay Money if a Ship puts to Sea, or the Goods 
or the Obligor returns ſafe, and the Obligor dies before his Return, yet the Money is pay- 
able; for all theſe Things being contingent and uncertain which of them will happen, the 


Law ſupplies the Words, which ſhall firſt happen, and prejudices the Election of the Ob- 
ligor. Lev. 55 


If the Condition of an Obligatien be, that if the Obligor delivers certain Obligations to Tender. 


the Obligee before ſuch a Day to be cancelled, or elſe if he ſeals a Deed of Releaſe of all 
Actions which the Obligee ſhall cauſe to be made by the Advice of his Counſel, and ſhall 
deliver it to the Obligor to be ſealed before the Day aforeſaid, Fc. in this Caſe both are in 
the Election of the Obligor ; for if the Obligee does not deliver to him any Releaſe to be 
ſealed by him, he is not bound to deliver the Obligations, for both are only in his Power. 
Roll. Mr. 447. 3 Lev. 137, 138. 

In this Caſe if the Obligee had delivered to him a Releaſe to be ſealed by him, then he 
ought to have had his Election, either to deliver the Obligations to be cancelled, or to ſeal 
the Releaſe. Roll. Abr. 447. Cro. Eliz. 396, 539. 

So if the Condition of an Obligation be to deliver to the Obligee ſuch Obligations before 
ſuch a Day, or to pay to him 10 l. if he requeſts it: If he does not Requeſt the 10/7. the 


Obligor ought to deliver the Obligations, far he has no Election till Requeſt made ; but after. 


Requeſt made, he has Election which of them he will do. Roll. Abr. 447. Cro. Eliz. 539. 

If the Condition of an Obligation be to pay 30/7. or twenty Kine, within a Month after 
the Death of K. at the Election of the Obligee: He muſt, at his Peril, make his Election 
within the Time limited, for the Obligor is not bound to tender both. Leon. 69. Secus if 
at the then Choice of the Obligee, &c. for in ſuch Caſe the Obligor muſt tender both. 
Leon. 68. | 

If the Condition of an Obligation be, that if the Obligor within ſix Months after the 
Death of B. ſhall aſſure a Rent of 20 J. yearly to C. as the Counſel of C. ſhall adviſe, at the 
Colts and Charges of C. if C. requires the ſame; or if the Obligor ſhall not grant the Rent, 
if then he ſhall pay to C. 300 l. the Obligation ſhall be void; and B. dies, and C. tenders 
no Grant of the Rent within the Time, the Obligor is not bound to pay the 300 l. Mod. 265. 
2 Mod. 200, 201. 

If the Condition of an Obligation be, that the Obligor ſhall work out 40 l. at the uſual 
Prices in Packing, when the Obligee ſhall have Occaſion for himſelf or Friends to employ 
him therein, or otherwiſe ſhall pay 401. If the Obligee has not Occaſion to make uſe of 
him in Packing, he muſt pay the 401. 2 Med. 304. 


If an Annuity be granted to a Lawyer, pro confilio impendendo, the Grantee is not bound E 


to travel, nor do any Thing, but counſel where he may be found. 41 Ed. 3. 6. 8 H. 6. 24. 
21 E. 3. 7. 3. Roll. Mr. 434. 


And the Grantor ought to diſcloſe his Caſe to the Grantee, otherwiſe he is excuſed of his 


Counſel, 41 Ed. 3. 6. b. Bro. Annuity 7. Roll. Abr. 434. . 
If the Grantee cannot counſel him, yet if he does as much as he can, he is excuſed. 
41 Ed. 3. 6. b, : 
So if Annuity be granted pro conſilio & auxilio to a Phyſician, the Grantee is not bound 
to travel for him, but to give his Advice and *. where he may be found; alſo he Wande 
4 to 
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and after the Dean requires him to exerciſe it in his own Kitchen, and he refuſes, yet the 
Annuity is not determined. Adjudged Hil. 37 Eliz. C. B. Roll. Abr. 435. 


— — 


to certify to him what Malady it is. Rell. Abr. 434. Q, For a ſick Man cannot travel to 
the Phy ſician. 

So if an Annuity be granted to a Lawyer, pro confilio & ſervitio ſuo impendendo, he is not 
bound to go with him, nor to counſel him in any other Place than where he is found. 
8 H. 6. 24. Roll, Ar. 434. * N | | 

So he is not bound to go with him, though the other will bear his Charges. 8 II. 6. 24. | 

If an Annuity be granted pro confilio impenſo & impendendo to a Counſellor, he is not 
bound by this to put his Hand to a Bill in camera ſtellata; for though he is bound to give 
his Advice, yet he is not bound to ſet his Name to every Bill, for that may be inconvenient 
to him. Noll. Abr. 434. Cro. Fac. 482, 483. Poph. 134, 136. | 

But when an Annuity is granted pro conſilio impendendo, and the Grantee in the ſame Deed, 
binds himſelf by fuch Words, pro qua quidem conceſ/ione, that he will go with him to any 
Place within the County; there he ought to go with him, becauſe he has ſpecially bound 
himſelf ſo to do. 8 H. 6. 24. 32 Ed. 3. 30. Roll. Abr. 434, 435. 

If the Grantee of ſuch Annuity refuſes to give his Counſel upon Demand, the Annuity 
is determined abſolutely, not for one Payment only, but for ever. Rell. Abr. 434. Co. Lit, 
204. a. Hob. 41, 42. 

But if the Grantor dies, ſo that the Counſel is diſcharged by the Act of God, yet the An- 
nuity continues. Plow. Com. 456. b. | 

If the Grantee of an Annuity, pro confilio impenſo & impandendo, refuſes after to give 
Counſel: This does not determine the Annuity, becauſe this was granted as well for the Ser— 
vices paſt, as thoſe to come. Roll. Abr. 435. 

It a Dean and Chapter grants to another the Office of Chief Cook, with 34. for the 
Exerciſe thereof, provided that he exerciſes the Office in the great Kitchen of the Church; 


If an Annuity be granted till the Grantee be promoted and preferred to the Benefice of 
201. per Ann. by the Grantor, and after the Grantor preſents him, but the Grantee is found 
inſufficient, the Annuity ſhall ceaſe. Bid. 7 

If an Annuity be granted till the Grantee be promoted to a Benefice by the Grantor; if 
he proffers a Benefice to him which 1s litigious, yet the Annuity is determined, for per- 
hips he has a good Title thereto though it be litigious. 17 Ed. 3. 11. dubitatur. Rell, 
Ar. 433. 

But if the Church be full of another at the Time of the Preſentation, the Annuity is not 
determined though he accepts the Preſentation, for the Preſentation and Acceptarce is void. 
26 Ed. 3. 69. b. | 

It an bs of 201. per Ann. be granted till he be promoted to a Benefice, the Benefice 
ought to be of the Value of 100 Marks per Ann. 16 Ed. 2. 47. Roll. Abr. 435. 

It an Annuity be granted to another till he be promoted to a competent Benefice ; if the 
Grantor after tenders to him the Preſentation to a Vicarage, which is worth 100 Marks per 
Ann. which he refuſes, the Annuity is determined. 3 H. 6. 2. 31 Ed. 3. 28. Roh. 
Ar. 435. 

The Benefice ought to be of as much yearly Value as the Annuity is, otherwiſe it is not 

termined. 3 Ed. 3. 40. | 

The Value of the Benefice ſhall be reckoned according to the Demerit of the Party to 
be promoted. 31 Ed. 3. 28. 

It an Annuity be granted till promoted, Sc. by the Grantor or h's Heirs, it is a gocd 
Performance of the Condition, that he was promoted by the Mother of the Grantor, at the 
Requeſt of the Grantor, in Diſcharge of the Annuity. 33 Ed. 1. 51. Roll. Abr. 435: 

It an Annuity be granted to an Infant till he be promoted to a Benefice: If the Grantor 
tenders him a Benefice, though he cannot take it for the Non-ability of his Perſon, yet the 
Annvity is determined. 3 Ed. 3. 40. | | 

If the Grantor reſigns a Prebend to the Grantee, and the Biſhop, at the Requeſt of tle 
Grantor, tenders the Prebend to the Grantee : If he refuſes it, the Annuity is determined. 
16 Ed. 2. 47. Roll. Abr. 435. | 

It the Annuity be granted quouſque de beneficio fibi providerit quod duxerit acceptand', the 
Grantce is not bound to accept any Benefice of any Value, but at his Pleaſure, becauſe © 
the ſaid Words; and by his Refuſal the Annuity ſhall not be determined. Temp. £4. ' | 
Annuity 50. Roll. Abr. 4.36. | FE | 

If an Annuity of 401. per Aun. be granted till promoted to a Benefice, a Vicarage of the 
Value of 5 /. per Ann. is not ſufficient within this Condition. Roll. Abr. 436. 


5 122 it ouglit to be of the Value of ten Marks per Ann. at the leaſt; and this is ſufficient. 
id. | 
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f a Feoſfment be made, upon a Condition that the Feoffee ſhall make a Leaſe of Land To make a 

to the Feoffor for Life, the Remainder to J. S. in Fee, and the Feoffee makes a Leaſe to Leaſe. 

the Feoffor for Lite, and after by another Deed grants the Reverſion to J. S. this is a good 


Performance of the Condition. 44 Ed. 3. 22. | 
If a Feoffment be made upon Condition that the Feoffee ſhall purchaſe Lands or Tene- To purchaſe 
ments to the Value of 201. per Ann. and he purchaſes a Rent, Common, or ſuch like Thing Lands. 
to that Value, this is a good Performance of the Condition. 
But if in this Caſe the Feoffee and another purchaſe ſo much Land together jointly, this 
i no good Performance of the Condition. | | 
So if the Feoffee alone purchaſes Lands to the Value of 201. per Ann. and there is a Rent 
iluing out of it which muſt be deducted, this is no good Performance. 
And yet in theſe Caſcs if the Stranger Jointenant releaſes to the Feoffee all his Right in 
the Land, or the Grantee of the Rent releaſes to him the Rent before the Time of the per- 
forming of the Condition, the Condition is welt performed in both Caſes. Tantum valet 
terra quantum vendi poteſt. Perk. F. 807, 808. 21 U. 6. 28. Dyer 15. 
And if one makes a Feoffment in Fee, on Condition that if the Feotfee purchaſes Land 
to the Value of 205. the Feoffment ſhall be void; and after the Feoffee diſſeiſes another. 
Man of Land to that. Value, it is ſaid that by this the Condition is performed; ſed quere ; 
and that if he recovers ſo much Land in Value by an Action, this is no Performance of the 
Condition. Sed quere ; for this ſeems to be a better Performance of the Condition than the 
former. Shep. Touch. 142. Perk. $.812. 
If Lands be granted. on Condition to pay Money, .and the Money is tendered accord- To pay Mo- 
ing to the Condition, but either no Body is ready to receive it, or it is refuſed ; this is a ney. 
good Performance of the Condition, | | | Tesa. 
And after a Man has once refuſed the Money fo tendered to him according to the Con- 
dition, he has no Remedy in Law to recover it, except it be Money lent upon a Mortgage. 
Dyer 181. Lit. F. 334, 333, 338. Co. Lit. 209. : 
And if the Payment be made Part of it with counterfeit Coin, and the Party accepts it Acceptance. 
and puts it up; this is a good Payment, and conſequently a good Performance of the Con- 
dition. Terms de Ley, Tit. Corn. | | | 
And if at the Day of Payment the Parties do account together, and he to whom the Money 
js to be paid being indebted to the other; that Debt by Agreement is allowed, and the Re- 
ſidue is paid and accepted; this is a good Performance of the Condition. Co. Lit. 212. 
Filz. Barre 343. | | 
So if the Party that is to receive it accepts and takes new Security by Bond or Statute for 
the Money; this is a good. Performance of the Condition. Co. Lit. 212. | 
And ſo in moſt Caſes, when by a Condition a Thing is to be done one way, and to be 
done to the Party to the Condition himſelf, and not to a Stranger, and he does accept it 
mother way; this is a good Performance of the Condition. Volenti non fit injuria. 
If the Mortgagor pays the Money according to the Condition, and after the Mortgagee 
delivers it to the Mortgagor as his own Money, the Condition is performed, and the Mort- 
gage diſcharged notwithſtanding. Shep. Touch. 143. 0-100 asd d 
If a Feoffment be made to J. S. on Condition that if the Feoffor pays to the Executors or 
Adminiſtrators of J. S. 10 l. the Feoffment ſhall be void; and J. S. dies, and the rol. is paid 
to the Executors of J. S. according to the Condition, but it is covinouſly done, i. e. there is 
a private Agreement that the Feoffor ſhall have all, or Part of his Money again: This Pay- 
ment in this Caſe is no good Performance of the Condition, but that Payment, that muſt be 
a Performance of a Condition in this Cafe to fetch Lands out of the Hands of an Heir, muſt: 
be real, full and effectual. Co. Lit. 209. 6 Co. 96. 10: oo 0 
If a Leaſe be made, on Condition that the Leſſee ſhall get the good Will of J. S. and To get the 
the Leſſor does come to J. S. firſt and aſk his good Will, and he denies it him, and after 6g Wall of 
when the Leſſee does aſk, if he does grant it him, in this Caſe the Condition is performed. 328 
So if the Condition be, that he ſhall get his good Will by ſuch a Day, and at the firſt be- 
ng deſired he denies it, but afterwards and before the Day he grants it: And yet if no Day 
be ſet, and he deſires his good Will, and J. S. denies it, and afterwards he gets his good 
Will; it ſeems this is no Performance of the Condition. 14 H. 8. 17. 
If there be two Things in the Copulative to be done by the Condition, both muſt be done, 
otderwiſe the Condition will not be performed. Perk. F. 746. GOL 
If a Feoffment be made on Condition, that if the Feoffor and J. S. pays 101. at Michae!- 
mas the Feoffment ſhall be void, and before the Day the Feoffor dies, and J. S. pays the 
1974 this is a good Performance of the Cendinon, but if the Feoffor be living contra. 
Lit. 219, e Loon» 2 ell i; Wottnd aoS00 5.15 of 21 20rd | {| 
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Condition. 
If a Feoffment be made on Condition to make an Eſtate to a Stranger by a Day, and before 
the Day he dies; in this Caſe if an Eſtate be made as near the Condition as may be, it is ſuf. 
ccient. Plow. 133. 3 Co. 64. 

If a Feoffment be made to J. S. on Condition that he ſhall enfeoff F. D. and his Hein, 
and J. S. tenders the Feoffment to J. D. and he refuſes to take it; this is no Performance 
of the Condition in this Caſe. N 

But if it be to be done to the Feoffor himſelf contra. | 

And ſo alſo it is if the Condition be to make an Eſtate- tail, or any leſſer Eſtate to a Stra. 
ger, and he tendered it, and the Stranger refuſes it; this is no good Performance of the Con- 
dition. 

And if a Feoffment be made on Condition to reinfeoff the Feoffor and his Wife in Tail, 
the Remainder to V. in Fee, and he tenders it to the Wife only, and not to him in Re. 
mainder; this is no good Performance of the Condition. 

And the fame Law for the moſt part is in Conditions of Obligations. Co. Lit. 209. 9 1, 
6. 67. Perk. §. 8, 15, 816. 2 Ed. 4.2. 19 H. 6. 67. Shep. Touch, 144. 

If a Condition be 70 ſave a Man harmleſs from J. S. if J. S. after ſays to him, that if he 
goes to his Houſe he will beat him, by which Menace he dares not go to his Houſe about 
his Buſineſs, the Obligation is forfeited. Roll. Mr. 432. 18 Ed. 4. 28. 

If the Condition of an Obligation be 7% perform an Award, which is, that the Obligee ſta- 
ret acquietatus de qualibet materia contained in à Bill in Chancery that the Obligor has depend. 
ing againſt him, and that the ſaid Suit ſhall ceaſe; and after the Obligor exhibits a new Bill 
in Chancery againſt the Obligee ior the ſame Matter, and in the End of the Bill prays Pro- 
ceſs, but never takes out Proceſs thereupon againſt him: This is not any ſuch Moleſtation 
that it ſhall be a Forfeiture of the Condition, for he is not at any Damage thereby. Roll. 
Abr. 432. Cro. Fac. 340. Bulſt. 93, 94. Roll. Rep. 7. 

If the Condition be to diſcharge another againſt J. S. of an Obligation in which be is bound, 
he ought to diſcharge him of the Obligation by Releaſe or otherwiſe, and it is not ſufficient 
to ſave him harmleſs. 22 Ed. 4. 40. 6. Roll. Abr. 432. 

If the Condition be 70 diſcharge and ſave harmleſs the Sureties from the Penalty of an Obliga- 
tion, if the Obligation be forfeited ; yet this Condition as to the Sureties is not broke, for 
they may be diſcharged and ſaved harmleſs from the Penalty of the Obligation notwithſtand- 
ing. Dy. 4, 3. Ma. 16t, 44. (But it ſeems the Reſolution there is contra.) Roll. Abr. 432. 

If a Man covenants to make ſuch Aſſurance of the Manor of D. as the Counſel of the 
other ſhall deviſe; and the Counſel deviſes, that he ſhall be bound in a certain Obligation, 
that the other ſhall occupy the Manor peaceably, &c. he is not bound to perform it, for this is 
no Aſſurance within the Intent of the Covenant. Roll. Abr. 423. Cro. Eliz. 370. 

If a Man be obliged to do ſuch AF for the Aſſurance of the Manor of B. as the Counſel of 
the other ſhall deviſe ; and the Counſel deviſes that he ſhall make an Obligation or Statute, 
that the other ſhall enjoy it ; he ought to perform it, otherwiſe he has broke his Covenant, 
Roll. Abr. 423. Cro. Eliz.' 371. Yelv. 45. and Brownl. 84. the like Point held contra. 

If a Man covenants to make ſuch Aſſurance as the Counſel of the Covenantee ſhall deviſe if 
en Annuity of 301. and of 2001. in Money; and the Counſel deviſes, that he ſhall make an 
Obligation, in which he ſhall oblige himſelf, his Heirs, Executors and Adminiſtrators, to 
pay to the other the Annuity, and alſo the 2001. at certain Days; he is not bound to per- 
form it, for this Obligation is not any Afſurance of the Annuity. Dubitatur, Roll. Ar. 
423. Cro. Eliz. 370. a | 

If A. covenants to make ſuch Aſſurance for the Payment of 1001. to B. as his Counſel ſpall 
deviſe; and his Counſel deviſes that A. ſhall make an Obligation of 10007. for the Payment 
of 1007. he ought to perform it. Roll. Mr. 423. 

But if the Covenant in this Caſe had been to make . reaſonable Aſſurance as the Counſel of 
the Covenantee ſhould deviſe, it had been otherwiſe; for it is not reaſonable to make an Obli- 
gation of 10000. for the Payment of 100 1. Roll. Abr. 423. Godb. 445. 

It a Man undertakes to make à Surrender of a Copybold upon Requeſt, he is not bound to 
make it into the Hands of two cuſtomary Tenants, for that is but a particular Way of 
Surrender grounded upon a particular Cuftom. All. 68. Styl. 10. 

So if a Man be bound to make ſuch an Afſurante as the Obligee ſhall deviſe, he is not bound 
3 a Fine by Dedinus, for that is but a ſpecial Way of taking the Conuſance. 

. 9. | f 

Secus if there is a Proviſo that he ſhould not go above five Miles from his Houſe, and 
his Houſe is above five Miles from Meſiminſter. All. 69. 

If the Condition be to aſſure certain Lands to ſuch Perſons as the Obligee ſhould name, and | 
after he aſſures it to the Obligee himſelf; this is a good Performance of the Cn 
thougn 
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though it be not alledged that the Obligee named himſelf, for this Acceptance is a Nomina- 
tion of himſelf. Roll. Abr. 424. 

If the Condition be /o make ſuch Aſſurance in the Law of certain Land to the Obliget, as by 
the Counſel of the Obligee upon Requeſt made ſhall be adviſed ; and after J. S. was of Counſcl 
with the Obligee, and gave his Advice to the Obligee, that the Obligor ſhould make a 
certain Aſſurance z and the Obligee gave Notice to the Obligor of the ſaid Advice, and re- 
quired him to perform it: He ought to perform it, or otherwiſe the Condition is broke; 
for it is more convenient that the Counſellor ſhould give the Advice to the Obligee than to 
the Obligor z for the Obligor. does not know whether he be of his Counſel in this Matter, 
for he may be of his Counſel in one Thing and not in another. 5 Co. 19. Cro. Elix. 9, 
97, 29%, 299, Moor 595. pl. 811. 

But if the Condition had been to make ſuch Aſſurance as his Counſel ſhould deviſe, then 
his Counſel ought to have drawn and ingroſſed it ready to be ſcaled, Moor 595, 596. 
J. 811. 

F If the Condition be o make ſuch Aſſurance, &c. to the Obligee as the Obligee ſhall deviſe, 
and after the Obligee deviſes an Indenture, &c. and tenders it to him, and he requires Time 
to ſhew it to his Counſel to be adviſed thereupon, which is denied to him; yet if he does 
not ſcal it preſently, the Condition is broke, becauſe the Condition is peremptory, ſcilicet, 
to be performed preſently. Roll. Abr. 424. 

If a Man undertakes ? be obliged in an Obligation to J. S. and an Obligation is tendered, 
in which he, his Heirs and Executors are bound, he ought to ſeal it, becauſe: this is the 
common Courſe to make Obligations in ſuch Manner, though the Heir or Executor wag 
not named in the Promiſe, Roll. Abr. 424. Roll. Rep. 71.—Cro. Eliz. the like Point du- 
bitatur, 

If a Man be bound to make a Conveyance of certain Lands; if a Warranty or Covenant be 
put in the Deed, he is not bound to ſeal it. Roll. Abr. 424. Roll. Rep. 71. 

So if he be bound to make a reaſonable Aſſurance, though ordinary Covenants are only in- 
ſerted. Coles and Kinder, Cro. Fac. 571, 572. 2 Roll. Rep. 191. But in the Caſe of Laſſels 
and Chatterton in T. Raym. 190, 191. Sid. 467. Mod. 67. it was ſaid by Twiſden, that 
the Law was altered ſince this Caſe, as to Covenants, if reaſonable and uſual, but not as to a 
Covenant that he is ſeiſed of an abſolute Eſtate in Fee, & /milia; but the principal Caſe of 
Laſſels and Chatterton was determined on another Point, which vide alſo 2 Keb. 685. 

A. bargained and fold Land to B. and B. covenanted, tbat if A. paid 1001. at a Day, that 
he would make ſuch Aſſurance thereof back to A. as the Counſel of A. ſhould adviſe ; and A. 
paid the Money, and his Counſel adviſed, that B. ſhould execute a Conveyance, in which 
the Receipt of the 1000. was acknowledged, Per Coke and Gaudy, B. muſt execute it; but 
Popham doubted, for B. was not bound to execute a Receipt only, nor by the ſame Reaſons 
when joined with the Aſſurance. Owen 65. 2 | 

If a Man undertakes to become bound with J. S. and J. D. to B. in à certain Sum, and B. 
tends an Obligation, in which they ſhould be obliged jointly and ſeverally : He is not bound 
to ſcal this, for by the Aſumpfit a joint Obligation is intended. Roll, Abr. 424. 2 Bulft, 
287. Roll. Rep. 71. 1 

A Man undertakes to become bound with J. S. and J. D. ta B. per hujuſmodi ſcriptum, and 
payable at ſuch a Time as two Strangers ſhould agree between them; and the Strangers 
agreed, that the Obligation ſhould be joint and ſeveral; yet he is not bound to ſeal it, for 
by the Promiſe a joint Obligation is intended, and the Word bjuſnodi gives not Power to 
alter that which the Law made joint, but only refers to the Sum and Time. Roll. Abr. 424. 
The ſame Caſe is in Roll. Rep. 71. and at the End of the Caſe there is a Nota by the Repor- 
ter, That as it was not expreſly agreed that it ſhould be joint, but implied by Law only, 
perhaps the Words per bujuſmodi ſcriptum, ſhould relate whether joint or ſeveral, which is 
8 agreeable with the Manner of the Obligation, (as bujuſmadi imports) than the Sum or 

ime. 

Ia Man covenants for further Aſſurance to levy a Fine of all bis Lands in D. and at the 
Time ot the Covenant he is ſeiſed only of two Houſes in D. and after two other Houſes de- 
ſcend to him, and the Covenantee tenders him a Fine of four Houſes to be levied by him; 
le is not bound to levy it; for this will comprehend the other two Houſes, of which he is 
not bound to levy a Fine; and though the Uſe. of theſe two Houſes which are not within 
le Covenant ſhall be to the Conuſor, ye he is not bound to levy a Fine of them, for per- 
laps he is Tenant in Tail of them, and this will dock the Intail. Adjudged between Wilſen 
and Welch, M. 12 Fac. B. R. Roll. Abr. 424, 425. Roll. Rep. 10g, 117. 2 Buift. 307: 
It appears by the two laſt mentioned Reports, that the Plaintiff declared that the Defendant 


lol! four Houſes, Ec. and the Defendant pleaded that he ſold but two, c. ſo that the Plain» 


iT would extend the Covenant, and by Conſequence the Fine, to more than was compre» 
tended in the Covenant, 
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If the Condition of an Obligation be, ha, if be makes a good and abſolute Aſſurance in Fre 
to the Obligee of certain Copybold Lands, then, &c. it he after ſurrenders it upon Condition of 
Payment of Money, and the Surrender is preſented accordingly: This is not any Per. 
formance of the Condition, becauſe the Aſſurance ought to be abſolute without a Con. 
dition. Roll. Abr. 425. 

So if a Covenant be with a Purchaſer to make further Aſſurance; if he makes an Aſſurance 
upon Condition, this is not any Performance of the Covenant. 1bid. 

If A. in Conſideration that B. at the Requeſt of A. would ſurrender a Copyhold Tenement, 


Parcel of the Manor of D. to A. in due Form of Law, according to the Cuſtom of the 


Manor, to the Uſe of A. and his Heirs, aſſumes to B. to pay him 20. in an Action upon 
the Caſe by B. againſt A. for the 20 J. it he avers the Performance of the Conſideration, that 
he after the Requeſt of A. ſurrendered by a Straw to one J. S. a Cuſtomary Tenant of the 
ſaid Manor, the ſaid Tenement into the Hands of the Lord of the ſaid Manor, ac. 
cording to the Cuſtom of the ſaid Manor, to the Uſe of the ſaid A. and his Heirs, and 
yet the Defendant A. had not paid the 20/7. this is not a good Performance of the Con- 
fideration which is a Condition precedent, for he is bound to make an effectual Surrender 
to the Uſe of A. and his Heirs at his own Coſts; and he has made a Surrender here 
into the Hands of a "Tenant of the Manor, which is a good Beginning of a Surrender; yet 
it is not a compleat Surrender till it is preſented in Court, and he has taken upon him to 
make a perfect Surrender; and therefore he ovght to procure the Tenant to preſent it at the 
Court according to the Cuſtom, and to procure a Court to perfect it, which does not ap- 
pear to be done. For if a Man be bound to make a Feoffment to me upon Requeſt, if 
requeſt him to make a Deed of Feoffment with a Letter of Attorney to B. to make Livery 
to me, and he does it accordingly, this is a good Beginning; yet if Livery is not made, 
this is a Forfeiture of the Condition. Roll. Abr. 425. 

If a Man by Indenture bargains and ſells his Lands to another in Fee, and covenants 1 
make a goed ſufficient Eſtate thereof before Chriſtmas next to the Vendee, and before Chriſtmas 
the Vendor cauſes this Deed to be inrolled: Yet this is not a good Performance, for by the 
Intention of the Covenant ſome other Aſſurance was to be made, And. 27. Bend. zb. 
pl. 32. 3 Leon. 1. | | 

If A. covenants to make ſuch Aſſurance of Lands to B. as the Counſel of B. ſhall deviſe; B. 
himſelf, though learned in Law, cannot deviſe the Aſſurance, but it ought to be deviſed by 
ſome of his Counſel ; for if the Party himſelf might adviſe it, then it would be no Plea to 
ſay, Quod conſilium non dedit adviſamentum. 5 Co. 19. b. Cro. Eliz. 297, 298. 

If A. covenants with B. to aſſure certain Lands to B. before a certain Day, at the Cofts ef B. 
A. muſt notify to B. what Manner of Conveyance he will make, viz. Fine, Feoffment. &. 
and his Readineſs to do it, that B. may know what Coſts he is to tender. Cre. Eliz. 517. 
The Charges ought to precede the Aſſurance, though it ought firſt to be declared what 
Manner of Affurance ſhall be made. Or. 187. : 

And where the Covenant is fo make a particular Aſſurance, as a Feoffment, Ec. A. muſt 
tender it. Cro. Eliz. 517. It is all one where the Covenant is general, and where patti- 
cular, 5 Co. 22. 6. | 

A Man 22 Fan. 38 Eliz. undertook to make ſuch Aſſurance of all his Lands in Y. 448. 
ſhould appoint, and S. the ſaid 22 Fan. appointed that he ſhould make a Bargain and Sale of 
all his Lands in Y. and the 14 Sep. 39 Eliz. a Bargain and Sale of all his Lands in 7. was 
tendered; and whether he was bound to execute it, was a Doubt, becauſe he might have 
other Lands in J. 14 Sep. 39 Eliz. which he had not. Adjornatur, Cro. Elix. 660. 

If A. covenants with B. to make ſuch reaſonable Aſſurance to B. in Fee of ſuch Lands, be- 
ſerving to A. and his Heirs 208. Rent per Ann. as the Counſel of B. ſhall adviſe ; and after g. 
tenders to A. a Deed Poll, by which A. enfeoffs B. of the Land in Fee, reſerving the faid 
Rent to A. in Fee: This is not ſuch reaſonable Aſſurance to bind A. to ſeal, for this is 3 
Rent-ſeck, and the Deed appemains to the Feoffee, and then A. without the Deed cannot 
have any Remedy for the Rent. Roll. Abr. 423. Wan! | 

But if A. by Indenture grants and ſells Lands without Livery or Inrolment to B. in 
Fee, reſerving 205. Rent to him and his Heirs, and covenants to paſs any other reaſonal:: 
Aſſurance, as the Counſel of B. fball adviſe; and after the Counſel adviſes a Feoffment by 
Deed Poll, reſerving the ſaid Rent in Fee: This is a good Aſſurance within the Covenant, 
ſo that A. is bound to ſeal it, for then the Reſervation does not depend only upon the 


' Deed Poll, but upon the Indenture, which directs the - Uſe of the Feoffment, by wbich 


A. may recover the ſaid Rent-ſeck without ſhewing the Feoffment; but the Parties 
were ordered to make a new Feoffment by Indenture rendring the Rent. But after wards 
the Parties could not agree, and ſo this Judgment was given againſt the Plaintiff, ſeilicet, 


againſt their Opinion before, . becauſe the Deed tendered was a Deed Poll, which . «6 5 
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after the Execution thereof in the Poſſeſſion of the Plaintiff; and then the Defendant could 
not without the Deed have his Rent, not being able to prove the Feoffment. Roll. Abr. 42 3. 

If the Condition of an Obligation be to make to the Obligee or his Aſſigns as good a Leaſe 
as Counſel could adviſe, and after the Obligee comes to the Obligor and appoints him to 
make a Leaſe to J. S. he ought to make it accordingly, though no Counſel adviſed it but 
the Obligee himſelf; for by the Words it is not neceſſary to have the Advice of Counſel, 
but only that the Leaſe ſhould be as good as Counſel could adviſe. Per Coke contra Doderidge. 
Rull. Abr. 424. Roll. Rep. 373. 3 Bulſt. 170. Bridg. 39, 40, &c. 

If one be obliged t aſſure twenty Acres of Lands, the Acres ſhall be accounted according 
to the Eſtimation of the Country where the Land lies, and not according to the Meaſure li- 
mited by the Statute. Cro. Elix. 665, Which was ſaid by Popham to have been reſolved 
by all the Juſtices. Bur there is a Diverſity where the Acres lie in an open Field, and the 
Parcels are known by Metes and Bounds, and where they lie in a great Cloſe, and the Num- 
her of the Statute Acres therein contained are certainly known. Poph. 55. 

If A. covenants with B. to make ſuch Aſſurance of all his Lands at the Coſts of B. as B. or 
bis Counſel ſhall adviſe ; B. may require one Aſſurnce for one Parcel, and another Aſſurance 
for another Parcel, tor being to be made at the Coſts of B. it is no Prejudice to 4. Cro. 
Eliz. 68 1. Moor 570. pl. 780. 

But if the Aſſurance is 4% be made at the Coſts of the Covenantor; if an Aſſurance of Part 
only is required, he muſt make it, but then he is diſcharged from making any Aſſurance 
of the Reſidue. Cro. Eliz. 681. Moor 570. pl. 780. 

If the Condition of an Obligation be, that the Obligor before Michaelmas foall make, &c. 
ell and every reaſonable Ad and Thing for aſſuring the Manor of D. to J. S. and his Heirs, 
and the Obligee requeſts him generally to convey, the Obligor muſt make an Aſſurance ; 
and if thereupon the Obligor makes a Feoffment, and if the Obligee after requeſts a Fine, 
the Obligee muſt acknowledge it, and ſo upon every Requeſt he ought to make ſeveral 
Aſſurances. Yelv. 44. Moor 682. 

But if it had been to be deviſed by the Obligee or his Counſel, he ought to have ſhewed 
he had deviſed and required ſuch a particular Feoffment or Fine, &c. Brownl. 84. 

If a Man covenants e make further Aſſurance, and to do any Af or Acts, &c. as ſhall be 
deviſed, & c. and a Note of a Fine is tendered, and he is required to acknowledge it before 
a Judge of Aſſiſe, he muſt acknowledge it though no Writ of Covenant is depending, for 
he has covenanted to do every Act, and this Note of a Fine is an Act, and whether it be 
well levied, or to no Purpoſe, is not material. Cro. Fac. 251, Bulſt. go. Becauſe the 
Note is an Act preparatory to the Fine, and the Writ of Covenant may be ſued out after; 
and ſo it is an Act for further Aſſurance though the Writ of Covenant is not depending. 
Moor 8 10. pl. 1096. 

if a Man covenants to make a Jointure to his Wife, within one Year after bis Marriage, of 
Lands in England of the yearly Value of 5001. ultra reprizas, ſo as A. and B. Counſcllors, 
ſhould deviſe and adviſe; he muſt give Notice to A. and B. what Lands he is determined 
to ſettle, and of what Eſtate therein he is ſeiſed. Godb. 338. 

But is was ſaid by Ley Chief Juſtice, That if a Man is bound to make ſuch Aſſurance of 
Lend as J. S. ſhall adviſe, he is not bound to ſhew his Evidence, but the Obligee mult ſeek 
It out at his Peril; and then J. S. may adviſe conditionally, if he has a Fee, ſuch an Aſ- 
ſurance; and if a Tail, ſuch an Aſſurance; and if a Remainder over, then a Recovery. 
Bid. But this is where the Land is certainly named, for he thought otherwiſe, where the 
Land is not certainly named. 2 Roll. Rep. 333. 

But if the Covenant be to make a Jointure, & c. as the Counſel of the Covenantee ſhall de- 
ve, he muſt give Notice to the Covenantee what Lands he is determined to ſettle, and he 
muſt inform his Counſel. Godb. 338. 2 Roll. Rep. 335. 

lt a Man undertakes to ſeal two Inſtruments for the Aſſurance of a Reverſion, according to 
* Draugbts between them before agreed upon, he mult execute them without any tender. 

v. 44. 

f an Obligation be conditioned to ſeal and execute ſuch a Releaſe as ſhall ſatisfy the 
Counſel of the Obligee, the Obligor muſt tender a Releaſe to the Counſel of the Obligee, 
bo know whether it will ſatisfy him. 2 Lev. 95. 


them as Counſel ſhould direct and adviſe; and whether this Covenant ſhould not be taken 
cording to the general Intendment, and that therefore the Counſel of B. ſhould adviſe. 
i Med. 191, 192, Q. 


(II) bat 


4. covenanted to make ſuch Aflurance to B. according to an Agreement made between 
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(11) Phat ſhall be faid a Performance of a Condition, and what a Forfeiture, 


IT: the Condition of a Feoffment be to enfeoff J. S. if he enfeoffs J. S. and two others, thi 
is no good Performance, but the Condition is broke. 21 Af. 28. Bro. Condition 19, 

It the Condition be, that whereas B. has bound himſelf Apprentice to the Obligar fg 
ſeven Years: It the Obligor retains, keeps and employs the faid Apprentice in his oy 
Houſe and Service, in the Art of Surgery, during the Term, the Obligation ſhall be vcid; 
and after the Obligor ſends the Apprentice in a Voyage to the Eaſt Indies, in the Company 
of other expert Surgeons, the better to learn the ſaid Art: This is a Breach of the Condition; 
though by the Condition he is not reſtrained from ſending his Apprentice into other Places 
about his Cures, yet he ought always to be of his Houſhold, going and returning, and in 
his Service, and not put over to any other; for the putting an Apprentice to another, is x 
great Truſt for his Diet, Health and Safety: And generally a Man cannot compel his Ap. 
prentice to go out of the Realm, if it be not expreſly agreed, or the Nature of the Appren- 
ticeſhip imports it, as if he be bound Apprentice to a Merchant Adventurer, or Sailor. 
Roll. Abr. 427, 428. 

If an Obligation be conditioned, that the Obligor ſhall repair, ſuſtain and amend a Mef. 
ſuage during his Term, and leave it in ſufficient Repairs at the End thereof : If the Timher 
of a Bakehouſe, Part thereof, is ſo rotten that it cannot be repaired nor ſuſtained, if the 
Obligor pulls it down, and builds it again, yet he cannot plead this in Diſcharge of his 
Obligation; for though the Condition may be impoſſible, yet the Obligation is good. Sor. 
96, 97. 2 Leon. 189. | 

If a Man makes a Feoffment in Fee of Lands in five Counties, upon Condition to re- 
aſſure: If the Re- aſſurance is made of the Lands in four Counties, but not in the fifth, the 
Condition is broke for the Lands in that County only. Moor. $23. pl. 1112. 

King Henry the Eighth granted Lands to A. and his Heirs, provided that he and they 
Perpetuis futuris temporibus invenirent & ſuſtinerent duos Capellanos in Ecclefia Parochiali dt 
W. ad orandum pro anima H. 8. his Heirs and Succeſſors, & ad celebranda divina ſervitia, 
& curam animarum Parochianerum;, and A. conveyed the Lands to B. and his Heirs, who 
appointed two Chaplains, one of which was not reſident, but neglected his Duty: This is a 
Breach, for the Eſtate was tied with the Condition, into whoſe Hands ſoever it came; and 
B. ought not only to have found Chaplains, but alſo to have taken Care that they had been 
ſuch as would have done their Duty. Lit. Rep. 94, 105, 128, Cc. 

If a Man leaſes for Life, upon Condition that the Leſſee ſhall not do any Waſte; and 
after the Leſſee ſuffers the Houſe to fall for want of Covering and Reparation, which is not 
any Act of doing, but a Permiſſion ; yet the Condition is broke, for the Words are, am 
Maſte; and ſuch Waſte is within the Statute of Glouceſter, which ſpeaks of doing of Waſte: 
And it ſeems, that the Permiſſion of the Houſe to fall, may properly be ſaid a doing of 
Waſte, which is a Collateral Thing; which is but as much as if he had ſaid, if he had dif 
inherited him, Sed 2. Roll. Abr. 428. 2 Inſt. 145. Ow. 92, 93. 

If a Man leaſes Land, upon Condition that the Leſſee ſhall not do Waſte, and after a 
Stranger does Waſte; yet this is not any Forfeiture, becauſe a Condition ſhall be taken 
ſtrictly. Roll. Ar. 428. Leon. 64. 4 Leon. 39. 

So if the Condition of an Obligation be, that I ſhall not continue ſuch an Action, and my 
Attorney, without my Privity, continues it: This is no Breach. Cro. Fac. 525. 2 Roh. 
Rep. 62. 

If a Woman covenants not to do any Act to diſcontinue or countermand an Action, and 
aſter ſhe marries, per quod, &c. this is a Breach. Goulſ. 59. E 

If the Condition of an Obligation be, that he ſhall not be aiding and aſſiſting to E. in 
any Action to be proſecuted againſt J. the Obligee ; and after the Obligor joins in a Writ of 
Error with E. and another againſt L. upon a Judgment in Treſpaſs againſt them three, which | 
is apparently erroneous: This is not any Breach of the Condition, for this is not properly 
an Action, but a Suit to Diſcharge of tortious Judgment, in which they ought all to Join. 
Roll. Abr. 429. Hob. 204. Hut. 40. 

If a Man makes a Feoffment in Fee, reſerving Rent, upon Condition that if the Rent be 
behind, and no Diſtreſs to be found upon the Premiſſes, to re- enter: If the Rent be be- | 
hind, and no Diſtreſs but a Cup-board in the Houſe locked, ſo that the Feoffor cannot 
come at it; this is a Forfeiture, for when the Place is not open to the Diſtreſs, it 15 al 
one as if there had been no Diſtreſs there. Roll. Abr. 428. a ; 

A. made a Feoffment in Fee to the Uſe of himſelf and his Heirs, and 21 H. 8. deviſed | 
the Uſe to B. his younger Son, and the Heirs Male of his Body, Remainder to C. his 
eldeſt Son in Fee, provided B. or any of his Iſſue, ſhould not diſcontinue or alien, = 
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only to make a Jointure for a Wife; and B. after the Statute of 27 H. 8. leaſed for three 
Lives, purſuant to the ſaid Statute, and after levied a Fine Sur conuſance de droit come ceo, 
Se. with Proclamations to the Uſe of himſelf and his Wife, and the Heirs Male of their 
two Bodies, the Remainder to himſelf in Tail Male, the Remainder to the right Heir of A. 
This was a Breach of the Condition, for he might have made an indefeaſible Jointure by 
Fine Sur Grant & Render: But by this Fine the Tail created by the Deviſe is dock'd; and if 
he had Iſſue by a former Wife, they ſhould not inherit. Leon. 2 8.—Adjudged, becauſe 
other Uſes are limited by the Fine than what were before, viz. the Fee is limited to the 
Heirs of A. whereas it was before limited to C. in Fee. Sav. 76, 77. 

If a Man deviſes Lands in Tail, upon Condition that the Deviſee ſhall not give or grant the 
premiſſes otherwiſe than by Leaſe for any Number of Years, determinable upon the Death of 
any three Perſons to be named in the Leaſes, and he leaſes for 1000 Years, &c. This is no 
Breach, becauſe it determines by his Death. Cro. Fac. 61, 62, Moor 772. pl. 1067. 

If there be Leſſee for Years, upon Condition not to deviſe it to any Body but only to his 
Sons or Daughters, and he deviſes it to a Stranger, and dies, and his Executor never conſents 
to the Deviſe; yet this is a Forfeiture, becauſe he has done all that was in his Power to paſs 
it by the Will, and this puts it in the Power of an Executor to execute it. Roll. Abr. 428. 

And ſo it is a Forfeiture if he deviſes to his Executors, and they accept the ſame only as 
Executors. 3 Leon. 67. 4 Leon. g. 

So if ſuch Leſſee deviſes the Term to his Executor for Payment of his Debts (as it ſeems 
it is to be intended to make the Deviſe void): Though this Deviſe is void, becauſe the Law 
had veſted it in him for the ſame Cauſe, yet inaſmuch as he has done his Endeavour to paſs 
it by the Deviſe, this is a Forfeiture. Roll. Abr. 428, 429. 

If a Leſſee for Years, upon Condition not to alien without the Aſſent of the Leſſor, makes 
his Executor, and deviſes it to him, and the Executor enters generally, the Teſtator not 
being indebted to any Body: This is a Forfeiture of the Condition Roll, Abr. 429. Cre. 
Eliz. $15, 816. 4 Co. 119. 6. 

If there be a Grantee of a Reverſion, upon Condition not to grant it over to J. S. and he 
grants the Reverſion to F. S. by his Deed: Though the Leſſee never attorns, yet this is a 
Forfeiture, becauſe he has done his Endeavour to grant it, and put it into the Power of a 
Stranger to perfect it. Roll. Abr. 429. 


if Leſſee for Years covenants not to aſſign it, by which it may come to J. S. and obliges 


himſelf to perform Covenants, and after he aſſigns it to J. D. this breaks the Condition, in- 
aſmuch as by this Means it may come to J. S. Did. 

If A. grants the next Avoidance of a Church to B. and C. and A. becomes bound to C. in 
an Obligation that he ſhall enjoy the ſaid Preſentment without the Claim of A. and after B. 
grants his Intereſt to A. and the Church becoming void, A. offers to join with C. in the Pre- 
ſenting: This is a Breach, though A. had a puiſne Title to it after the Obligation entered 
into. 4 Leon, 18. 


(KK) By whom Collateral Things conducive to the Performance of Things limited 
i ſhall be done. 


W HEN a Man is bound to do a Thing, he ought to do all that which depends there- 
upon in the Performance of the Thing. 11 H. 4. 25. 5. Roll. Abr. 422. | 

If the Condition be to levy a Fine to the Obligee, and it is not determined at whoſe Coſts 
it ſhall be done, it ſhall be at the Coſts of him that ought'to levy the Fine, for this depends 
upon the other. Did. | 

So in Caſe of a Covenant. Styl. 280. 


Upon ſuch a Condition the Obligor ought to ſue out a Writ of Covenant in the Name of 


the Obligee, and the Obligee is not bound to do it. 11 H. 4. 25. . Roll. Abr. 422. 

If the Condition be to levy a Fine upon Warning, a Warning by the Sheriff upon a Writ 
of Covenant is not ſufficient (for perhaps he cannot know by this whether it be to levy a 
Fine or other Action); but it ought to be upon Warning by the Obligee himſelf, 11 H. 4. 
13. Bro. Condition 39. Roll. Abr. 422. 


(LL) In what Caſes a Collateral Thing is in Satisfaction of a Condition. 


Ia Man be bound in 20. to do a Collateral Act, as a Feoffment, or to be bound in a 
1 Statute, or to render a true Account: There Money, or any other Thing given in Satiſ- 
faction, is no Performance of the Condition. 9 Co. 79. 6. Roll. Abr. 455. But when the 
Condition is to pay Money, there any Collateral Thing will be a Satisfaction. 2 Co. 79. 


Go, Lit. 2 1 2. 3. 3 Bulſt. 149. 
3 Bulſt. 149 K A Man 
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A Man bound ih 200 Quarters of Malt, upon Condition to pay 207. a Ring, or Hor 
or other collateral Thing, is a Satisfaction. 9 Co. 79. | 
So a Feoffment upon Condition to pay 20% a collateral Thing is a Satisfaction. 9 C7, 
Co. Bit. 212: 5. x N 

If a Bond or Feoffment is conditioned for the Payment of Money to a Stranger, he can. 
not accept a Horſe, or other Thing, in Satisfaction, becauſe in this Cafe the Condition is tg 
be ſtrictly performed. Co. Lit. 2 12. 5. 

But if the Condition be, that a Stranger ſhall pay Money to the Feoſtee or Obligee, the 
Feoffee or Obligee may receive an Horſe, Sc. in Satisfaction. Lid. 

An Obligation was conditioned for the Payment of 77. at the Birth of the firſt Child of 
the Obligee; and whether a Load of Lime might be accepted in Satisfaction before the 
Birth of the firſt Child, dubitatur; but becauſe it was pleaded to have been accepted in 8a. 
tisfaction of the Bond, whereas it ought to have been pleaded in Satisfaction of the Sum 
mentioned in the Condition of the Bond, it was adjudged the Plea was naught. Co. Jac, 
254. Vide Yelv. 192. Bulſt. 66, 67. Brownl. 109, 110. 

A Man bound in twenty Quarters of Grain, conditioned to pay five Quarters ; Money, or 
other collateral Thing, is not a Satisfaction, becauſe of the original Contract. 

But otherwiſe it is in a Contract without Deed. 9 Co. 79. 5. 

It the Condition be to pay a leſs Sum at a Day ; it the Obligee agrees that he ſhall pay 
an Horſe or other Thing in Satisfaction, yet if he refuſes it, the Obligor ought to pay the 
ſmall Sum at the Day, otherwiſe he has forfeited the Obligation; for the Agreement by 
Parol without Acceptance, cannot alter the Agreement by Deed before. 19 Ed. 4. 1. b. 2. 
Bro. Condition 161, 

So if the Condition be to erect an Houſe of ſuch a Length, Sc. he cannot plead another 
Agreement in another Manner in Satisfaction thereof, unleſs it be by Decd. 19-4, 4. 2. . 
Cro. Eliz. 192, 304. | 

So if the Condition be to pay a ſmall Sum at D. at ſuch a Day; an Agreement to pay 
at another Place (er at another Day) without Acceptance, is not a Diſcharge. 19 E. 4. 1.6. 

So if a Thing be to be done by Implication of Law to the Perſon of any one, and the 
Obligee appoints him to do it at a Place in certain; yet if the Perſon be not there to accept 
it, it is not diſcharged, but the other ought to ſeck him. 19 E. 4. 1. 3. Bro. Condition 161. 

If a Condition of an Obligation be to pay 104. ata Day to D. if the Obligee accepts it 
at another Place, it is a good Performance without Deed. 41 Ed. 3. 25. Bro. Condition 
21, 31. Bro. Debt 43. 46 Ed. 3. 29. 5. Rell. Abr. 456. 

So if the Defeaſance of a Statute be to pay to D. ſo much Rent. 46 Ed. 3. 4. Bre. 
Defeaſance 14. Fitz. Audita Querela 1. 

If a Condition be to pay a Rent to the Obligee ; an Agreement to pay to his Bailiff, who 
refuſes, is no Plea without Deed. Dubitatur, ꝙ H. 6. 29. 6b. 

If the Condition of an Obligation be to pay 10/7. at a Day; if at the Day of Payment he 
enters into another Obligation to the ſame Obligee for the ſame Sum as the firſt was, and 
this with a Surety, which was more than was done in the other, yet this is not any Diſcharge 
of the firſt Obligation, becauſe it is but a Thing in Action, and no preſent Satisfaction. Rol. 
Ar. 470. Heb. 94. | 

If a Man be bound in 201. in a Statute, and he makes an Obligation to him for it, and 
he accepts it; this is not any Satisfaction, becauſe the Statute is of greater Advantage than 
the Obligation. 12 H. 4. 23. b, Roll. Abr. 470. | 

If the Condition of an Obligation be to pay 257. at Michaelmas, and the Obligor leaſes 
Land to the Obligee, rendring 397. Rent at the ſaid Feaſt of St. Michael; and after before 
the ſaid Day of Payment, concordatum & agreatum fuit, that the ſaid Obligee, being the 
Leſſee, ſhould retain 25/7. of the ſaid Rent, in Satisfaction of the ſaid Obligation, and for 
the Reſidue of the Rent, that he ſhould remain anſwerable to the Obligor ; and after at the 
ſaid Day, becauſe of the ſaid Agreement, the Obligor does not pay the 2457. this Obligi 
tion is forfeited, for this Agreement cannot be any Diſcharge of the Obligation, inaſmuch 
as the Rent at the Time of Agreement made was not due. Rell. Abr. 4710. 

If the Condition of an Obligation be to pay 104. at a Day, which is not paid at the Day, 
but after the Day the Obligee accepts a Stature-Staple from the Obligor for the ſame Debt, 
in full Satisfaction of the Obligation; yet this is not any Satisfaction, for though the Statute 
be a Matter of Record, and higher than the Obligation, yet the Obligation remains in 
3 and the Obligee has his Election to ſue the one or the other. 6 Co. 44. 5. Vide | 
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If a Condition be, that a Stranger ſhall enfcoff the Obligee of Land, which the Strange 
tenders, and he refuſes to accept, but by his Command he infeoffs another: This is a good 
Pertormance without Deed. 42 Ed. 3. 23. Bro, Condition 24. if , 
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If the Nefeaſance of a Statute be to pay 101. Rent at a Day; it is a good Performance 
without Deed, that he paid Part for the Expences of one of the Conuſees, and the Reſidue 
for the Reparations of the Houſes, (Which he himſelf was not bound to repair) by the Com- 
mand of the Conuſee. 46 Ed. 3. 33.9. Bro. Condition 32. Audita Querela 6, 

If a Leaſe be made by Deed, rendering Rent, upon Condition: Ir is a good Performance, 
that by Accord the Rent ſhould be recouped for the Table of the Leſſor. 47 Ed. 3. 24. b. 
Bro. Condition 228. Covenant 13, | 

If I deliver Money to another without Deed to my Uſe, and make a Defeaſance by Deed 
to pay a leſs Sum: It I accept Corn in Satisfaction without Deed, this is not any Diſcharge, 
Contra 18 Ed. 3. 39. b. Roll. Mr. 456. 

If the Obligee accepts the Thing to be done after the Condition is broke; yet this is not 
a Diſcharge of the Obligation without Deed. 46 Ed. 3. 29. b. 47 Ed. 3. 14. Contra 
18 Ed. 3. 58. 6. Bulft. 39. 

f the Condition be to ſtand to an Award to be made ſuch a Day; if at the Day no Award 
is made, but the Arbitrators, by Aſſent of Parties, appoint another Day to do it, and make 
it at the Day, yet he is not bound to perform it, 43 Ed. 3. 9. Fitz. Barre 224. 

f a Grantee of an Annuity, Pro conſilio impendendo, promiles the Grantor to come to a 
certain Place at a certain Day to give him Counſel : If he does not come at the Day there, 
yet the Condition is not broke, for he is not bound by the Condition to go there, and this 
cannot alter it. 21 Ed. 3. 7. 5. Roll. Ar. 457. | 
It the Condition of an Obligation be to pay 100 Marks at a Day, and at the Day the 
Obligor and Obligce account together at another Place, and becauſe the Obligee owes to 
de Obligor 201. by another Contract, the Obligee allows the 20. in Payment of the 100 
Marks: This is a good Satisfaction of the Condition, for this is all one as if the Obliger 
had paid the Obligee, and he had repaid him. This is a Payment by way of Retainer, 
Rell. Ar. 471. Co. Lit. 213. 

If the Obligee and Obligor, before the Day of Payment of the Money to be paid by the 
Condition, agree together, that the Obligor ſhall do ſeveral particular Things, as, amongſt 
other Things, to aſſign his Intereſt in the Form of the Cuſtoms of French Wines, and he 
pleads, that he did all in particular, ſhewing how, and it appears to the Court that he could 
not by Law aſſign his Intereſt in the ſaid Cuſtoms, they being in Covenant only; though the 
Obligee had enjoyed them accordingly, yet this is not any Diſcharge of the Obligation, in- 
aſmuch as this is like an Accord]; ſo that all ought to be performed, otherwile it is not good, 
becauſe the Obligee has not any Remedy for that which is not performed. Roll. Abr. 471. 
Cro. Car. 193. 

If an Obligation or Feoffment be conditioned for the Payment of Money at a certain Time 
and Place; a leſſer Sum cannot be paid at the Time and Place in Satisfaction thereof, be- 
cauſe it is apparent that a leſſer Sum of Money cannot be a Satisfaction of a greater. Co. 
Lit. 212. 6. 5 Co. 117. a. Moor 47, 677. | 

But if the Obligee or Feoffee accepts a leſſer Sum before the Day, or at another Place ; 
this is a good Satisfaction. Co. Lit. 212. a. 

Or if the Obligee or Feoffee at the Day receives Part, and thereof makes an Acquittance 
in full Satisfaction of the Whole; this is ſufficient, becauſe the Deed amounts to an Acquit- 
tance of the Whole. Co. Lit. 212. b. 

If the Condition of an Obligation be to pay 20/7. at a Day, and a Stranger ſurrenders a 
Copyhold to the Uſe of the Obligee in Satisfaction of the 207. which the Obligee accepts: 
This is a good Satisfaction and Diſcharge of the Obligation, Roll. Abr. 471. Go. Eliz. 541. 


(MM) What will excuſe the Performance of a Condition. 
1. Ads of God. 


” 


of God, the Obligation is diſcharged. Roll. Abr. 449, 451. Co. Lit. 206. a. 

As if a Man has Liberty to perform a Condition till a certain Day; if it after becomes 
impoſſible by the Death of any Perſon before the Day, the Obligation is ſaved, Dubitatur, 
14 Ed. 4.3. Bro. Condition 155. Roll. Abr. 451. * 

If a Man be let to Mainprize, it is a good Plea at the Day when the Manucaptors ought 
to have the Body, Sc. for the Manucaptors to ſay, that he who was let to Mainprize was 
cead before the Day, ſo that they could not have his Body at the Day. 21 Ed. 4. 70. . 
Curia, contra 21 Ed. 3. 51.6. ſciliret, that this cannot be averred by the Manucaptors; but it 
cught to come in by Return of the Sheriff, upon a Capias againſt him and the Manucaptors. 


RI. Ar. 44 1. 
4497 45 ; | But 


F a Condition, which was poſſible at the making thereof, becomes impoſſible by the Act 485 of Gel, 


—— 
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dition to continue till the eight Marks are paid, &c. and after A. dies within three Weeks 


A. or by the Cuſtom of London; the Death of B. within the three Months ſhall not excuſe 


Rm. | 


But it is clear by theſe Books, that his Death excuſes the Manucaptors. Mid. and %. 
Eliz. 199. 2 Leon. 101. Rhee 5 

If A. agrees with B. to give him eight Marks to ſerve him three Years, and becauſe he 
has not the Money ready, in Surety of Payment he enfeoffs him of Land in Fee, upon Con. 


after this Agreement, yet his Death ſhall not excuſe the Payment of the eight Marks. 
for the Heir cannot enter before Payment thereof, or raiſing thereof out of the Land 
21 Ed. 3. 11. 5. 21 A. pl. 18. Fitz. Af. 102. Bro. Condition 106. Bro. Afiſe 229, 
Roll. Abr. 449. | 

If A. recovers a Debt againſt B. in Banco, and B. brings a Writ of Error, and finds Many. 
captors to proſecute with Effect, and after dies before the Return of the Writ: This Act gf 
God will excuſe the Manucaptors. Roll. Abr. 449, 450. Roll. Rep. 329. 

If a Man becomes Bail for another in an Action, and after the Plaintiff recovers agairf 
the Principal, and the Capias againſt him is returned Nen eff inventus, and this is filed, and 
after the Principal dies before any Scire Facias ſued againſt the Bail; yet this ſhall not ex. 
cuſe the Bail, inaſmuch as he died after the Capias returned and filed, (yet it ſeems, that 
after this, and before the Return of the Scire facias, the Bail is excuſed de gratia, by bringing 
him in). Roll. Abr. 450. | 9 

But it had been otherwiſe if he had died before a Capias returned or filed. Bid. 

If a Man covenants to do a Thing certain before a certain Time: Though it becomes 
impoſſible by the Act of God, this {hall not excuſe him, inaſmuch as he has bound himſelf 
preciſely to do it. Bid. 

If a Man for a certain Conſideration given by A. aſſumes to deliver to A. certain Goods 
in London: Though he after puts the Goods into a Boat to carry to London accordingly, and 
in going, the Boat 1s overturned by the Violence of the Tempeſt and Water, yet this ſhall 
not excuſe him in an Action upon the Caſe upon this Promiſe. id. 

If a Man covenants to build an Houſe betore ſuch a Day, and after the Plague is there 
before the Day, and continues there till aſter the Day: This ſhall excuſe him from the Breach 
of the Covenant for the not doing thereof before the Day, for the Law will not compel a 
Man to venture his Life for it, but he may do it after. Rell. Ar. 450. 

If the Condition conſiſts of two Parts in the Disjunctive, in which the Party has an 
Election which of them to perform, a:.d both poſſible at the Time of making the Con- 
dition, and one becomes impoſſible afterwards by the Act of God: This ſhall excuſe the 
Performance of that and the other alſo, for otherwiſe his Election ſhould be taken away by 
the Act of God. 5 Co. 22. The Condition being that if B. ſhould alien his Wife's Lands, 
if then he purchaſed other Lands of as great Value to his Wife and her Heirs, or ſhould 
leave her the Value by his Will, then the Bond ſhould be void; and he aliened his Wife's 
Lands, and before any Purchaſe made, the Wife died, living B, Cro. Eliz. 398. 

If a Condition conſiſts of two Parts, of which one was not poſſible at the making of the 
Condition to be performed, he ought to perform the other. 21 Ed. 3. 30. 5 Co. 22. Cr. 
Eliz. 780. | 

As if the Condition be to enfeoff J. S. or his Heirs, when he comes to ſuch a Place: He 
is bound to enfeoff F. S. when he comes, becauſe the other is not poſſible, for he canrot 
have Heir during his Life, and ſo he had not any Election. Bid. 

If the Condition of an Obligation be to make an Aſſurance of certain Land to the Obligee 
and his Heirs, and after the Obligee dies, yet he ought to make the Aſſurance to his Heir, 
for this Copulative, and his Heirs, ſhall have the Signification of a Disjunctive. Roll, Ar. 
450. Brownl. 72. Palm. 552,553. Jon. 180. | 

If the Condition of an Obligation be to enfeoff two before ſuch a Day, and one dies be- 
fore the Day, yet he ought to enteoff the other. Noll. Abr. 451. N. Bendl. 35. 

If the Condition of an Obligation be, that whereas a Marriage is intended between A. and 
B. if the ſaid Marriage takes Effect, and if B. the Wife ſurvives A. and does not receive 
2001. of A. by his Will, or by the Cuſtom of London, within three Months after the Death 
of A. that then if the Obligor pays to B. or her Executors 300. within ſix Months after, 
the Obligation ſhall be void: And after the Marriage takes Effect, and B. ſurvives A. and 
dies within three Months, without receiving any Thing of the ſaid 3ool. by the Will of 


the Obligor from paying the 5007. to the Executors of B. becauſe it is not any disjunctive 
Condition, of which the Obligor has any Election to do the one or the other. But the Con- 
dition is, that if a Stranger pays ſo much within a Time, that he himſelf will pay another 
Sum; fo that the Death of the Party who is to receive from the Stranger ſhall not excuſe the 
Obligor. Roll. Abr. 451. S. C. Jon. 171. Palm. 513, 516. adjudged contra. And it was 


ſaid, that there was no Difference when the Election is in a Stranger, or in the Obligor. i 
I | ö 


If A. enters into a Bond to B. conditioned that C. ſhall perform an Award to be made 
between B. and C. and it is awarded that C. ſhall pay to B. 100. at Michaelmas and 107 
at Lady-day, and C. pays the 107. at Michaelmas, and dies before Lady- day; yet becauſe 
the Sum awarded is a Duty, it is as if the Condition of a Bond had been for the Payment 
of the Money, and if not paid, the Bond is forfeited. 2 Leon. 155. Cro. Eliz, 10. 

But if the Condition of an Obligation be, that the Obligor ſhall enfeoff the Obligee at 
ſuch a Nay, and before the Day the Obligor dies, and the Land deſcends to his Heir, the 
Condition is become impoſſible by the Act of God, and the Performance thereof excuſed. 

Leon. 155+ 
7 If the Condition be to enfeoff F. S. within a certain Time, if J. S. dies before the Time 
be paſled, the Obligation is diſcharged. 8 H. 4. 14. 

If two be enfeoffed to reinfeoff, and one dies, the Survivor ought to perform it, and 
may. 41 Ed. 3.17.6. 2 1 | 

But if the Feoffee to reinfeoff dies before the Feoffment, the Condition is broke, for he 
is to perform it, and ought to do it during his Life. 2 Co. 79. 

But if the Condition had been, that the Feoffee, or his Heirs, ſhould reinfeoff, and he 
dies, his Heir may perform it. 2 Co. 79. 

If A. binds himſelf Apprentice to B. for ſeven Years, and B. enters into a Bond to A. 
conditioned to pay A. his Executors or Aſſigns 101. at the Time of the End or Determination 
of his Apprenticeſhip; and A. ſerves ſix Years, and then dies, the Money ſhall not be paid 
to his Executor. Brownl. 9. 


_— 


2. Ads of the Parties. 


If a Condition be to enfeoff the Obligee; though the Obligee diſſciſes him of the Land, aa: of vim 
yet this does not excuſe the Performance of the Condition, for he may re-enter and perform who is to 
it notwithſtanding. 2 Co. 59. 8 Co. 92. | have the Ad. 

If the Condition of an Obligation be, that the Obligor ſhall enfeoff the Obligee of the 8e. 
Land before ſuch a Day, and after before the Day the Obligee diſſeiſes the Obligor, and 
keeps it with Force till after the Day, ſo that the Obligor cannot enter : This will excuſe 
the Performance of the Condition. 8 Co. 92. Co. Lit. 206. 

If a Leaſe be made upon a Condition that the Leſſee ſhall not permit or harbour any 
Whore within the Houſe to him let, and that if he ſuffers ſuch a Woman to ſtay there for 
ſix Weeks after Warning, Fc. it ſhall be lawful for the Leſſor to enter; and after the Leſlce 
ſuffers ſuch a Woman to be there, and Warning is given him by the Leſſor: Although 
after the Leſſor commands the Woman to ſtay there fix Weeks, yet this ſhall not excuſe 
the Performance of the Condition, becauſe the Leſſor did not do any Act; and notwith- 
ſtanding the Command, the Leſſee might have removed her. 35 H.6. Barr 162. 
$ Co. 9 1. b. | | 

Bur in the ſaid Caſe, if the Leſſor ouſts the Leſſee, and with Force, and againſt the Will 
of the Leſſee, puts in the Woman, and violently makes her Stay there with Force, againſt 
the Will of the Leſſee, for ſix Weeks : This ſhall excuſe the Performance of the Condition. 

25 H. 6. Barr 162. 8 Co. 92. a. 

if a Bond be conditioned to procure a Marriage between the Obligee and B. before a 
certain Day, and before the Day the Obligee calls B. a Whore, and tells her, If he marries 
her, he will tie her to a Poſt; by Reaſon whereof the Obligor could not procure B. to 
marry him : This will excuſe the Non-performance, but then it muſt be ſhewed in Pleading, 
that the Obligor did what he could to procure her to marry, Sc. Cre. Eliz. 694, 

If a Man be bound to build a Houſe, Sc. he is excuſed if the Obligee will not ſuffer 
him to build it; for he cannot come upon the Land without his Will. Noll. Abr. 453. 

if a Condition be to repair an Houſe; he is excuſed thereof, if a Stranger by the Com- 
mand of the Obligee himſelf diſturbs him, and will not ſuffer him to do it. Roll. Ar. 453. 

if a Condition be to erect a Mill, and after he comes to the Obligee, and ſays all is ready 
for the Erecting thereof, and demands of him when he ſhall come with the Mill to erect it: 

li the Obligee ſays he will not have the Mill, and entirely diſcharges him of the Mill, this 
(tall excuſe him of the Performance. Roll. Ar. 453, 434. * 

If two are bound in a Statute, with a Defeaſance that they two ſhall make ſuch Aſſurance 
as {hall be deviſed, Sc. if an Aſſurance be tendered to one, and he refuſes to ſeal it, the 
Saane is broke for both; for he need not requeſt both at one Fime. Roll. Ar. 454. 

"0. Eliz. 655. 10 

If A. is 8 to B. that J. S. ſnall marry J. G. before ſuch a Day, and before the Day 
B. marties her: He ſhall take no Advantage of the Condition, becauſe by his Means it 
could not be performed. Co. Lit. 206. b. | | 

| 5 | It 
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ſhall not have a Fee, becauſe a precedent Condition to increaſe an Eſtate muſt be performed, 


after the Date of the Deed ; and yet becauſe 4. made his Feoffment but of Part within 


If a Man makes a Feoffment in Mortgage, upon Condition to be void upon Payment of 
Money by the Feoffor, Cc. to the Feoffee at a Day: If at the Day the Feoffee is out of the 
Realm, the Feoffor is not bound to ſeek him, or to go out of the Realm to him; and there. 
fore becauſe the Feoffee is the Cauſe that the Feoffor cannot tender the Money, the Feoffor 
may enter into the Land as if duly tendered, Co. Lit. 210. b. 

If A. leaſes to B. for Years, upon Condition that if B. pays Money to A. or his Heirs 3 
a Day, that B. ſhall] have the Fee; and before the Day, A. is attainted of Treaſon, and exe. 
cuted : Now though the Condition became impoſſible by the Act and Offence of A. yet 3 


and if it becomes impoſſible, no Eſtate ſhall riſe. Co. Lit. 218. a. 

A. entered into a Bond to B. conditioned to ſave B. harmleſs from a Bond made to C. for 
Payment of 100/7. at a Day and Place, and at the Day of Payment A. was going to the Place 
to pay it, and B. by Covin cauſed A. to be impriſoned till after Sun-ſet, to the Intent the 
1007. ſhould not be paid. This being pleaded to an Action of Debt upon the Bond, it was 
adjudged upon Demurrer that ſuch a bare Surmiſe was no Bar. Cro. Eliz. 672. 

If the King grants a Reverſion in Tail, upon Condition that if the Grantee pays 205. at 
the Receipt of the Exchequer, &c. the Grantee ſhall have a Fee: If afterwards the King, 
under his Great Seal, refuſes to receive the Money, yet if the Grantee tenders it at the Re- 
ceipt of the Exchequer, he ſhall gain a Fee; for the King by no Means can countermand 
or hinder the Increaſe of the Eſtate in ſuch Caſe. 8 Co. 76. b. 2 Brownl. 252. 

If the Condition of an Obligation be, that the Obligor ſhall pay 10/7. to the Oh. 
ligee, which is for the Rent of certain Land, and the Obligee enters upon the Land, 
and fo ſuſpends the Rent, yet this ſhall not excuſe the Payment; for it is but a Recital 
that it was for Rent, and not material. Heb. 130. So if by Pleading it had been applied 
to the Leaſe, Sc. 

If the Condition be to do a Collateral Act, and not to pay Money, which is the Nature 
of the Principal; if the Obligee refuſes it at the Day, this diſcharges the whole Obligation. 
Roll. Abr. 455. Co. Lit. 207. a. 

If the Condition of an Obligation be, that the Obligor, being a Parſon, ſhould reſign 
to the Obligee within a certain Time, for a certain Penſion, as they ſhould agree: The 
Obligee ought to agree for the Penſion, and tender a Deed thereof to the Obligor before 
he is bound to reſign. Roll. Abr. 458. 

If an Annuity is granted till he is promoted to a Benefice by the Grantor : If the 
Grantee after accepts a Benefice from another, and after the Grantor proffers him a Pre- 
ſentation to his Benefice, and he refuſes, the Annuity is determined. 17 Ed. 3. 11. Dubi- 
tatur, Roll. Abr. 458. | 

Where a Rent 1s to be paid upon Condition at a certain Day, he cannot enter for the 
Condition broke before a Demand of the Rent. Co. Lit. 201. 5. 

And the Demand ought to be at the Day, and it is not ſufficient after. Contra 20 H. 6. 
30, 31. Roll. Abr. 458. 

Where a Rent is reſerved to be paid upon Condition at a certain Day, the Leſſor ought 
to demand it at the Day, otherwiſe the Performance of the Condition is ſaved, although the 
Leſſee was not there ready. Contra 4 H. 6. 9. Roll. Abr. 458. 

It the Condition of an Obligation be to pay a Sum at a certain Day, the Obligor 
ought to tender it without any Demand. 20 H. 6. 30. 2 Ed. 4. 3. b. 8 Ed. 4. 1. Roll 
or. 458. 

If I am bound to be attendant upon you at all Times when you come to your Manor of | 
D. I ſhall be bound to take Notice when you come to your Manor of D. at my Peril, with- 
out any Notice given by you. 8 Ed. 4. 1. b. Filiz. Arbitrament 15. Roll. Abr. 458. 

If the Condition of an Obligation be to ſtand to the Award of J. S. Cc. who awards a 
certain Thing to be done to another at a Day, he ought to perform it at his Peril, without 
any Notice given by any other. 8 Ed. 4. 1. Roll. Ar. 458. 

A. made a Deed of Feoffment of Lands in ſeveral Counties, dated the 15th of Ofober, 
4 Mar. upon Condition the Feoffee ſhould reinfeoff him of the Lands within twenty Days 


the twenty Days, it was held the Condition was not broke, though all was not re-con- 
veyed within the twenty Days, according to the Letter of the Condition, which is intire 3 
for it was the Fault of A. that it was not conveyed, without which it could not be ſe- 
conveyed. Hob. 24. 

If the Condition be, that the Son of the Obligor ſhall ſerve the Obligee for ſeven Teats: 
If he tenders his Son, and the Obligee refuſes, it is no Forfeiture. Roll. Abr. 455: 

Where the Condition is to deliver a Releaſe to the Obligee, it is not enough to ſay, | 
That it was written and Wax affixed to it, and that he was ceady to ſeal and deliver it, 


3 but 


— 
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Ch. 5. F. 6. 
but that the Obligee refuſed to accept it; for he ought to have done all that he could, and 

te might have ſealed it notwithſtanding. 2 Roll. Rep. 238. 

f A. is obliged to B. and the Condition is, that the Son of A. ſhall ſerve B. for ſeven 
Years: If B. takes him, and after within the Term commands him to be gone from him, 
ne Obligation is not forfeited. 22 Ed. 4. 26. Roll. Abr. 455. 

if the Condition of a Bond be, that the Obligee ſhall peaceably enjoy certain Copyhold 
Land without the Interruption of any, and after the Lord enters for a Forfeiture by Non- 
payment of the Rent according to the Cuſtom, yet the Obligation is not forfeited, for this 
was the Neglect of the Obligee himſelf. | Roll. Abr. 455. 

If the Obligor pays Part of a ſmall Sum contained in the Condition at the Day, without Ad, of both 

any Mention of the Reſt, yet the whole Obligation is forfeited. Roll. Abr. 455. ' | Obligor and 
If the Condition be, that he ſhall not diſturb the Obligee in certain Land leaſed to him; Obligce. 
yet if he ſurrenders to the Obligor, this is a good Diſcharge of the Obligation. Eid. 
If A. leaſes Lands to B. for ſeventeen Years, and after B. enters into an Obligation to . 
conditioned to pay an annual Rent to C. for the Term of ſeventeen Years, if C. lives ſo 
long; and the ſaid B. or his Aſſigns, or any claiming under him, ſhall or may ſo long en- 
joy the ſaid Land, and B. after ſurrenders to A. yet he muſt continue the Payment of the 
Rent, becauſe meerly Collateral, and to be made to a Stranger. Poph. 39, 40. Cro. Eliz. 
313 Owen 104. Moor 597. pl. 815. 

But if the Condition had been, that C. during the Term ſhould hold Part without the In- 
terruption of B. or his Aſſigns , if after the Surrender A. had interrupted him, B. ſhould 
not have forfeited his Bond, for that the Obligee ſhould not take Advantage of his own 
Act. Poph. 40. Otven 104. Cro. Eliz. 313. | 
If A. in Conſideration of 10 l. given to him by B. aſſumes to pay 20 J. when ſuch a Ship, Where want 
which was ready to go from D. to Hamburgh beyond the Seas, ſhould go from D. to Ham- SO 
byrzh, and return to the ſame Place, ſcilicer, to D. aforeſaid : He ought to pay the 201, * e. 
upon the Return of the Ship, without any Notice given. by the Obligee, for he has taken 
upon himſelf to pay it at his Peril upon the Return of it. Roll. Abr. 463, 469. £ 

If A. promiſes B. in Conſideration that B. will permit A. and C. to enjoy a Tavern in 
Sturbridge Fair during the Fair, to pay to B. 10.. for the Uſe of the Tavern; and alſo that 
before the End of the Fair he will pay all ſuch Money as B. ſhall diſburſe for Wine and 
Beer for the ſaid A. and C. during the Fair aforeſaid, to be expended in the ſaid Tavern. 
in an Action upon this Promiſe, after the End of the Fair, if the Plaintiff does not aver, 
that he gave Notice before the End of the Fair how much he had diſburſed for Wine and Beer 
for them to be there expended : This is not good, though he avers how much he diſburſed 
for it; and a Demand thereof after the Fair is not ſufficient; for A. could not know how 
much he had diſburſed without Notice, and Notice thereof after the Fair is not ſufficient, 
inaſmuch as it is to be paid for by A. during the Fair. Rell. Abr. 469, 470. Styl. 172. 

It A. and B. agree and promiſe to marry one with another, and after B. the Man pro- 
miſcs A. in Conſideration that ſhe will diſengage him of his ſaid Promiſe, he will give 
her 1000/7. In an Action by A. againſt B. for the 1000/7. if A. avers, that ſhe after the 
ſame Day Exoneravit ipſum ( Anglice, did diſengage) of his ſaid Promiſe, and yet he has not | 
pad the 10007. this is a good Averment of the Performance of the Promiſe, without al- | 
ledging any Notice given to B. of the Diſengagement; for it ſhall be intended prima facie | 
that this Diſengagement was made to B. himſelf, and not in the Abſence of B. for it ſhall 
be a full Diſengagement made to the Perſon of B. ſo that he ſhould have his Liberty to | 
marry any other. Roll. Mr. 470. Styl. 295, 303, 304. 7 | 

If A. promiſes B. a Woman, that if ſhe will leave her Father's Houſe, and come to his 
Houſe, that he will marry her: In an Action by B. againſt 4. upon this Promiſe, if ſhe 
avers, that ſhe has left the Houſe of her Father, and come to the Houſe of A. and there 
Otulit to marry him, and yet the ſaid A. did not marry her; this is a good Averment that 
g. had Notice thereof, for by the obtulit to marry the Defendant, is intended that ſhe cui: 
herſelf to the Perſon of the Defendant himſelf, inaſmuch as this is a perſonal Act to be done 
between them. Roll. Ar. 470. Styl. 263, 273. 

If 4. and B. levy a Fine to the Uſe of A. in Fee, if B. does not pay 105. to A. at Mi- 
aelmas after, and if he does pay, then it ſhall be to the Uſe of A. for Life, and after to 
J. in Fee, and after B. dies before Michaelmas: The Heir of B. ought to take Notice of 
tis Condition at his Peril; ſo that if he does not pay the 105. at Michaelmas, A. ſhall have 
the Land abſolutely in Fee, for A. is not bound to give him Notice, nor is any other ap- 
panted by the Law to give Notice in this Caſe, and therefore he ought to take Notice 
thereof at his Peril; for he is as privy in the Law to the Eſtate limited by the Fine and In- 

wnture of Uſes as the Anceſtor himſelf, and the Anceſtor had Power to give the Land 
blolutely, and divers Times in ſuch Caſe it is not known who is Heir, Roll. Ar. 469. 


e Mu. tn nth ” 4 * 1 


— www... 


LAS 


Condition. 6 Js 


* . . 30 C — 
—_— "i | —_— — 


* 


. 0 J Part]: 


316 Condition. 
Wbere Ab- if a Thing be to tbe performed by a Condition, which cannot be performed without the 
3 Preſence of the Obligee; there his Abſence ſhall excuſe the Performance. 12 H. 4. 2 3.6 
CAcCuie., [ | : 


to ſtand to the Award, and ſo B. alſo, and C. awards A. to pay 105. to B. who tenders it, 


Money, Sc. to B. and B. refuſes, Sc. Cro. Eliz. 755. Cro. Jac. 14. 


Ar. 452. 


— — 


Roll. Abr. 457. 1 811 EDUC 3: 4p | | 
If a Condition be to make a Feoffment to the Obligee; if the. Obligee be not preſent at 
the Time, the Performance is excuſed. ' id. 78 e 
It a Rent be reſerved to be paid at a certain Day, upon Condition: If the Leſſee be ready 
at the Day, and none comes for the Leſſor, this will excuſe the Performance of the Cong;. 
tion (and here the Leſſor ought to demand). Contra 4 H. 6. g. Bro. Entry Congeable 39. 
As if the Condition be to enter into a Statute to the Obligee: If the Obligee be abſent at 
the Day, yet becauſe it may be performed in his Abſence, he ought to do it. 12 4 4. 
23. 5. Otherwiſe econtra, 12 H. 4. 24. b. Roll. Abr. $574: joy Shaft 9 
If a Condition be to take an Eſtate to himſelf for Lite, Remainder to another, who i; 
privy to the Condition, and is to have Benefit by the Obligation at a certain Day: Thoysh 
he in Remainder be not there at the Day, yet it is forfeited if it is not taken accordingly ; 
for this may be performed notwithſtanding his Abſence. 40 Ed. 3. 12. Roll, Abr. 457. 
But in this Caſe if the Condition had been alſo, that he in the Remainder ſhould be 
preſent at the Day; his Abſence would excuſe the Performance of the Condition, ſcilice, 
of the taking of the Remainder, and of the Leſſee to himſelf. allo. Contra 40 Ed 3. 12, 
Roll. Abr. 458. | 2 


3. As of a Stranger. 
A. and B. ſubmit themſelves to the Award of C. and A, enters into an Obligation to c. 


and B. refuſes; the Obligor is excuſed, becauſe. B. is not a meer Stranger, but privy, and 
ſo is the Obligee. 22 Ed. 4. 25. 3. Bro. Condition 182. , Bro. Arbitrament 41. Kall 
Abr. 452. e e de 

So if a Recognizance, Bond, &c. is made to A. to the Uſe of B. conditioned to pay 


But if the Condition be, that the Son of the Obligor ſhall, marry the Daughter of the 
Obligee ; if the Daughter of the Obligee refuſes the Son, yet the Condition is forfeited, for 
the Daughter is a meer Stranger, and the Obligor has, taken upon him that his Son ſhall 
marry her. Bro, Condition 182. Perk. 5. 756. NG 55 

So if the Condition be to enfeoff a Stranger, who refuſes, yet the Condition is forfeited, 
Roll. Abr. 45 2. This is where he is a meer Stranger. Co. Lit. 209. a. Hut. 48. Viucb zo. 
But it is otherwiſe where it is made to the Obligee, or any other for his Benefit. C. 
Lit. 209. à. | 3 1 age = 

3 the Condition is, That a Stranger ſhall enfeoff a Stranger. Co. Lit. 209. 4. 

If there be a Feoffment upon Condition to enfeoff a Stranger; if the Stranger refuſes, yet 
the Condition is broke, becauſe the Intent was not that the Feoffee ſhould retain-it. Rell. 
Abr. 452. Co. Lit. 209. a. Leon. 266. 2 Leon. 222. 

But otherwiſe it had been if the Condition was to make a Gift in Tail to a Stranger, and 
he refuſes; for there the Intent was, that he ſhould have the Reverſion. Roll, Abr. 452 
Co. Lit. 20g. 4. Leen. 266. 2 Leon. 222 41 e 

So if the Condition be, that he ſhall grant a Rent- charge to a Stranger, and he refuſcs, 
becauſe intended the Feoffee ſhould retain the Land. Co. Lit. 20g, 4. | 

Regularly, if the Condition be to be performed by a Stranger, and he refuſes, the Obli- 
gation is forfeited, for the Obligor has taken upon him that the Stranger ſhall do it. Rell. 


„ 


As if the Condition be, that my Son ſhall ſerve J. but if he will not my Obligation 1s 
forfeited. Roll. Mr. 453. PET A TT a a So 
If the Condition of an Obligation be, that whereas the Obligor and Obligee are jointly 
ſeiſed of the Office of the Court of Admiralty : If the Obligor, ſhall permit the Obligee to 
uſe the ſaid Office, and to take the Profits thereof only to his own Uſe during his Life, with- | 
out Interruption made by the Obligor, then, Ec. although after the Admiral dies, and the 
new Admiral grants the ſaid Office to a Stranger (as he may by Law) and he interrupts an 
daß the Win bs yet if the Obligor after this interrupts the Obligee alſo, the Condition 18 
broke. Did. wine mmm | 
If A. is bound to B. to pay toy. to C. if A. tenders it to C. and he, refuſes, the Bond is 
forfeited. Co. Lit. 208. b. / D ] 
Otherwiſe if bound to pay it to the Obligee, or his Aſſigns, and the Obligee appoints 2 
to receive it as his Aſſignce, and it is tendered to C. and refuſed by him. Dal. 38. 
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with the Iſſues and Profits of the Land, ſhall pay yearly fo much for certain charitable Uſes, 


„ 


Ch. LY Y 6. 
If A. diſſeiſes B. and after leaſes to C. for Years, and C. covenants, at the End of the 
Term, to leave and yield up the Tenements well repaired to A. and after B. enters, Sc. C. 
is excuſed. Cro. Elix. 656. Ney 75. | 

If the Condition of an Obligation be, that the Obligee ſhall in Michaelmas Term next 
give unto the Obligor, &c. ſuch Releaſe as by the Judge of the Prerogative Court ſhall be 
thought meet: The Obligor ought to procure the Judge to deviſe and direct ſuch Releaſe z 
for the Judge is a Stranger to the Condition, and the Condition is for the Benefit of the 
Obligor, and he has taken upon him to perform it at his Peril. 5 Co. 23. b. Ale G4 3. | 
pl. 892. Cro. Eliz. 864. Lit. Rep. 13, 14. Lev. 191. Sid. 313. 

So if the Condition of an Obligation be, that a Stranger ſhall releaſe all the Right which he 
has, or pretends to have, in a certain Manor, the Obligor muſt procure him to make a Releaſe 
de facto, though he has no Right. Sand. 215,216. | 

If A. leaſes his Land for forty Years, rendering Rent, and deviſes the Reverſtion to Fs Os 
in Tail, Sc. provided that B. and his Wife thall have the Rent to their own Uſe till JF: 
comes of Age, upon Condition that B. and his Wife, within three Months after his Death, 
enter into a Bond to his Overſeers for the Payment of 347. per Ann. in ſuch Penalty, and 
as his Overſeers ſhall adviſe, aud A. dies: B. and his Wife muſt give Notice of this to the 
Ove ſeots, and at their Peril procure them to adviſe, c. Winch 26, 69. 
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4. Acts of the Law. 


If an Annuity be granted upon Condition that the Grantee ſhall be Attorney of the Gran- A of the 
tot in all Pleas : If he afterwards be made Sheriff, yet this ſhall not excuſe him from the LW. 
Performance of the Condition, but he ought to be his Attorney, otherwiſe the Condition ſhall 
be broke. 5 Ed. 2. Annuity 44. Roll. Abr. 451. | | | 

If A. deviſes Land to B. and his Heirs, upon Condition that he, his Heirs and Aſſions, 


and dies, and after the Deviſee dies, his Heir within Age, and in Ward to the King, the 
Payment ſhall be excuſed during the Time the King has him in Ward; for by the Intent of 
the Condition, the Payment ought to be made with the Iſſues and Profits, which arc tran!- 
ferred by Act in Law to the King. Jhid. Hard. 10, 11, 16. 3 Bulſt. 38, 59. 

But it had been otherwiſe if the Money had not been limited to be paid out of the Pro- 
fits of the Land. Cro. Jac. 374. Koll. Rep. 198, 199. | 

f a Recognizance be conditioned for the Appearance of B. at the next Aſſiſes held for the 
County of S. and before the next Aſſiſes B. ſues a Certiorari out of the King's Bench, to re- 
move the Recognizance, and at the next Aſſiſes delivers the Certiorari to the Judge; yer 
this does not excuſe his Appearance, for though the Certiorari was the Command of the 
King, yet the Purchaſe thereof was the Act of B. and he could by no ſuch Slight ſave his 
Recognizance. Yelv. 27. £9) | 

If the Condition of an Obligation be, to deliver a certain Thing to the Obligee bought by 
him from the Obligor, it is not any Diſcharge that a Stranger recovered it from him after. 
Roll. Abr. 452. | FELONY | | 

If a Man be bound in a Recognizance in Court for the Appearance of another in a Scire | 
Facias, he ſhall not avoid this Recognizance by a Saying, that he that ought to appear | 
was impriſoned at the Day. Jbid. _ 3 | 

But in ſuch Caſe, at the Day of Appearance, if the Manucaptors come and ſhew it to 
the Court, and the Court of Curteſy do not record the Default, but ſend to the Gaoler to 
certify whether he be impriſoned, and for what; by this way he ſhall have Advantage of 
the Impriſonment to avoid the Recognizance. 22 Ed. 4. 27. Bro. Condition 182. 

If there be a Conſtitution upon a Penalty in Parliament, that J. S. ſhall render himſelf” in 
B. R. within a certain Time: If he renders himſelf to the King within the Time where he is 
impriſoned until the Time is paſt, he has forfeited the Penalty, becauſe it was his Folly to 
render himſelf where he ought not. Bro. Parliament 11. | 4 | 

If there be a Conſtitution made in Parliament, upon a Penalty that J. S. render himſelf 
before the Juſtices in B. R. within a Quarter of a Year after Proclamation made: If Pro- 
clamation be made Termino Paſche, ſo that the Quarter of a Year is paſſed before Michaelmeas 
Term, yet if he does not render himſelf within a Quarter, he ſhall forfeit the Penalty. Bid. 


(NN) What Ti bings will diſpenſe with a Condition. 


F a Condition be to regover certain Land againſt J. S. and thereof to enfeoff another, who Ads of h 
is Party to the Obligation: If he to whom the Feoffment is to be made accepts the Feoff ve _ 
ment of the Land before any Recovery had by the other, the Condition is perform d, becauſc . 5 
| 4 M he 
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A Stranger, 


— 


he has diſpenſed with the Condition. 39 Ed. 3. 3, 5» 6. 5. But Quere, for perhaps he has 
diſſeiſed J. S. But it is there ſaid, that it ſhall be intended that he himſelf was ſeiſed 
thereof. Roll. Ar. 453. Es 

If a Leaſe for Years be made upon Condition not to alien without Licence, and after the 
Leſſor licenſes the Leſſee to alien, and dies before any Alienation; yet the Leſſee may alien; 
for the Death of the Leſſor is not any Countermand, for this was executed on the Part of 


the Leſſor as much as could be. Co. Lit. 52. 6. 


(OO) Who may diſpenſe with a Condition. 


F the Condition of an Obligation be to aſſure a Copyhold to A. and B. his Wife (who 
are Strangers to the Obligation) for the Life of C. and the Obligor, at the Requeſt of 4 
ſurrenders it to the Uſe of A. Sc. to the Uſe of ſuch Perſon as he ſhall nominate : This is 
not any Performance of the Condition, for 4. who is a Stranger, cannot diſpenſe with the 
Condition, nor by his Agreement alter the Thing to be done; but he ought to take it as tl; 
Condition limited it. Roll. Abr. 457. Vide Co. Lit. 219. 6. 


(PP) In what Caſes the Diſpenſation or Extinguiſhment of Part of 4 Conditian 
ſhall be of the Whole, 


F a Man leaſes for Years, upon Condition that the Leſſee or his Aſſigns ſhall not alien 

without Licence of the Leſſor ; and after the Leſſor licenſes the Leſſee to alien to whom 

he pleaſes, who after aliens to J. S. the Condition is quite gone by this Licence; for by the 

Diſpenſation to the Leſſee, the Condition is utterly diſcharged as to the Aſſigns. 4 Co. 119. 

Cro. Eliz. $15, 816. For a Condition is to be ſtrictly taken ; and by his Alienation with 
Licence the Condition is ſatisfied. Roll. Abr. 471. 

If a Man leaſes Land, upon Condition that he ſhall not alien the Land, nor any Par: 
thereof, without the Aſſent of the Leſſor; and after he aliens Part with the Aſſent of the 
Leſſor: He may after alien the Reſidue without his Aſſent, for all the Condition is gone by 
this, for it cannot be divided or apportioned. 4 Co. 119. | 

If a Man be bound to build an Houſe, and the Obligor diſcharges one Poſt, he is diſ- 
charged of the Whole. Roll. Abr. 471. 

If a Man be bound to go with A. C. and D. and the Obligor diſcharges him from D. he 
is diſcharged by this from going with A. and C. though that which is diſcharged is for his 
Advantage, for the Condition is intire. 461d. 

So if the Obligation be to plough my Land in ſuch a Town, and I diſcharge him of 
Parcel; this alſo diſcharges the Reſt. Bid. 

It a Man has a Power of Revocation, and he by his own Act extinguiſhes his Power of 
Revocation in Part, as by levying a Fine of Part; yet the Power of Revocation remains for 
the Reſidue, becauſe this is in Nature of a Limitation, and not of a Condition. Co. Lit. 
215, 237.6. Heb. 313. | 

If J. leaſes Land to three, upon Condition that they, or any of them, ſhall not alien 
without Licence of the Leſſor; and after one aliens with the Licence of the Leſſor: This 
diſcharges all the Condition as to the other two allo. Roll. Mr. 472. Ney 32. Cro. 
Eliz. $16. 

If the Owner of a Ship covenants with B. that he will receive ſuch Lading as he ſhall ap- 
Point at 27% by ſuch a Day, and then to go with the firſt Wind to R. and there to unload 
and take in other Wares; and after B. diſcharges him from taking in Goods at Z. but that 
he ſhall receive his Lading at R. This Diſcharge of Parcel of the Covenant is not any Di- 
charge of the Reſidue. Roll. Abr. 472. | 

If Leſſee for Years has Execution by Elegit of a Moiety of the Rent and Reverſion againſt 
the Leſſor, where the Leaſe is upon Condition; this is a Suſpenſion of all the Condition 
during the Time of the Extent; and though but a Moicty of the Rent is extended, yet the 
intire Condition is ſuſpended. Moor 22. pl. 75. 

The like if a Stranger has Execution by Elegit. Moor 91. pl. 225. 71. pl. 193. Dal. 72. 

If a Man leaſes for Years, upon Condition that the Leſſee, bis Executors or Aſſigns, er any 
other cobo ſhall have the Term, ſhall not alien without Licence of the Leſſer, but only to bis Wife 
er Children, and the Leſſee deviſes the Term to his Wife, and dies; the Wife cannot alien 
without Licence, for ſhe is reſtrained by.expreſs Words as well as the Leſſee. This Point was 
ſo adjudged between Thernbill and King, M. 41 & 42 Eliz. by three Judges, but Walmſley 
doubted, becauſe the Words are, hat the Leſſee or his Aſſigns, &c. ſhould not alien but to bis 
IVife or Children; and the Wife is not within theſe Words, for ſhe cannot alien to herſelf. 
Cro. Eliz. 737. The ſame Point is in Dyer 152. Pl. 7. by three Judges againſt two, but 
11 4 Co, 120. L. the Opinion of the two Judges is cited as Law. | | 
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(QQ ) Mat will deſtroy a Condition, and what not. 


Y a Grant of a Reverſion of Part of the Land, upon a Leaſe for Years, upon which a Ac by the 
B Rent upon Condition is reſerved, all the Condition is confounded, becauſe it is Penal, Relervor. 
and therefore cannot be divided, and he muſt deſtroy his own Grant if the Condition ſhall 
main; alſo this Condition was reſerved upon ſeveral Rents, 56C0.55.6. Co. Lit. 21 5. B. 

on. 27. | 
The King grants Part of the Reverſion, his Patentee ſhall not take Advantage of the Con- 
dition, but the King by his Prerogative may, becauſe it remains in him. 5 Co. 55. Co. 

1. 215. | 
or 4 Man leaſes for Life upon Condition, the Remainder over; the Condition is deſtroyed, 
for otherwiſe he deſtroys the Remainder which he has created. Noll. Ar. 472. 

So if a Man deviſes for Life upon Condition, the Remainder to another; this deſtroys 
the Condition. 29 Af. 17. 10 Co. 40. J. who in 41. 3. cites 4 Ma. Per Cur, contra, 
2 Ma. 127, 52. becauſe it is made at the ſame Time. 

If a Man leaſes for Years upon Condition, and after leaſes for Years by Indenture to ano- 
ther, to commence preſently : This ſecond Leaſe has not given away the Condition, for it 
is but by Eſtoppel between the Parties. Roll. Abr. 472. | 

If a Man leaſes for Years, upon a Condition to be performed on the Part of the Leſſor, 
and before the Time of the Pertormance of the Condition he leaſes to a Stranger for Years by 
Indenture : The Condition is not ſuſpended or deſtroyed, but may be performed notwith- 
ſtanding, for it is an Eſtoppel only between the Leſſor and ſecond Leiſee. Cro. El. 665. 

Owen 05. | | 
But i a Man makes a Feoffment upon ſuch Condition, and after levies a Fine to a 
Stranger, tie Condition is gone. Cro. Elix. 665. 

f the Reverſion of a Leaſe for Years be ſevered in any Part, the intire Condition reſerved an, in H. 
upon the Leaſe for Years ſhall not be deſtroyed, if the Severance be by Deſcent, Eviction, nz 
or Act of the Law; but it is otherwiſe if by the Act of the Party. Noll. Abr. 473. 
if a Man makes a Feoffment to the Uſe of himfelf for Life, the Remainder to another, 
Sc. with Power of Revocation, and after makes a Leaſe for Years, he cannot after revoke 
during the Leaſe. Did. But after the Leaſe expired he may revoke, Dubitatur, ibid. 

Yet per Coke C. J. If one makes a Conveyance with Power to make Leaſes, and with 
Power to revoke, if he makes a Leaſe he may notwithſtanding revoke for the Reſidue. 
Mor 788. pl. 1087. | | 
But if the Leaſe be made for Life, it is doubted whether it only ſuſpends the Power, as 
a Leaſe for Years would do, or extinguiſhes it as a Feoffment. Vent. 42. 

If a Leaſe be made of two Acres, one of the Nature of Borough Eugliſb, and the other at 
the Common Law, upon Condition, &c. and the Leſſor, having Iſſue two Sons, dies; each 
of them ſhall enter for Breach of the Condition. Co. Lit. 215. 4. 


(RR) What ſhall be ſaid a Condition impoſſible and void, and what not. 


Fa Woman makes a Feoffment to a Man that is married to another, upon Condition that 
he ſhall marry her: This is a- good Condition, for his Wife may die, and then he may 
marry her. 40 Af. 3. adjudged by Admittance; but Quære. Rell. Abr. 419. 

If the Condition of an Obligation be, that the Obligor ſhall aſliga to the Obligee a Com- 
miſſion of Bankrupts : This is an impoſſible Condition, and therefore void, and the Obliga- 
tion ſingle, for it is impoſſible to aſſign the Commiſſion. Roll. Abr. 419. | 

If the Condition be, quod debet pluere cras: Tais is a good Condition; for though the 
Obligor is not certain thereof, yet if he will take this upon himſelf, and run the Hazard 
thereof, he may at his Peril, for this is not impoſſible of itſelf. 22 Ed. 4. 26. Roll, Abr. 420. 

So, for the ſame Reaſon, if the Condition be, that the Pope ſhall be at Veſtminſter To- 
morrow; this is a good Condition. 22 Ed. 4. 26. Roll, Ar. 420. 

If che Condition be, that the Obligor ſhould go from the Church of St. Peter's in Meſt- 
minſter to the Church of St. Peter's in Rome within three Hours; this is impoſtible, and 
void. Co. Lit. 206. b. * 
lf by the Condition a Thing is to be done within a Franchiſe ; this is a good Condition, 
for it may be tried here. Contra 10 Il. 6. 14.— Roll. Ar. 420. | : 
lf by the Condition a Thing is to be done beyond Sea; this is a good Condition, for it 
may be tried here. Contra 21 Ed. 4. 10. Quære. 4 H. 6. 23. 6. 8 
If the Condition be to ſave harmleſs the Obligee againſt a Stranger, from an Obligation 
la which the Obligee ſtood bound to the Obligor : This is a good Condition; for though 
no Poſſibility the Stranger could have any Thing to do with it,- yet if he faves him 
harmleſs againſt him it is within the Condition, for it may be that he has ſome Fear of 
Damage by him. Contra 21 Ed. 4. 53. b. but Quære. Bro. Condition 17 5.— Noll. 17 85 1 

| (99; 1#8 


ſ 


320 


. 


Condition. Part ] 


»„— — — 


Intent of che 
Parties. 


— . 


(SS) The Effet of a Condition impoſſible at the making thereof. 


F the Condition of an Obligation or Feoffment be impoſſible at the making thereof, it ; 

a void Condition; but the Obligation or Feoffment is not void but ſingle, becauſe th 
Condition is ſubſequent. 14 Ed. 4. 3. Co. Lit. 206. | 

But if the Condition precedent be impoſſible at the making thereof, then all is void, be. 
cauſe nothing paſſes before the Condition is performed. Co. Lit. 206, 6. 

As if a Man leaſes for Life, upon Condition that if he goes from the Church of &. Pe: 
in J//etminſter to the Church of St. Peter's in Rome within three Hours, to have a Fee, which 
is impoſliblez yet becaule it is precedent, no Fee can accrue, Co. Lit. 206. 6. 

If the Condition of an Obligation be to ſuſtain and maintain an Houſe in ſufficient Re. 
pairs, and ſo leave it at the End of the Term: If at the Time of the Entry into a Bond the 
Timber was ſo rotten that it was impoſlible to ſuſtain and maintain it in Repairs, yet the 
Obligation is good, becauſe tied by his own Act: But the Law never binds Men to In. 
poſſibilities. Sav. 96. 2 Leon. 189. 


(TT) The Efed of a Condition which becomes impeſſible after the making there, 


F the Condition of a Feoffment, Sc. be poſſible at the making thereof, and after becomes 

impoſſible by the Act of God, yet the Eſtate of the Feoffee ſhall remain. Co. Lit. 206, a, 

As if the Condition of a Feoffment, Cc. be, that the Feoffor, &c, ſhall appear in ſuch a 
Court next Term, and the Feoffor dies before; the Eſtate of the Feoffee, Sc. is abſolute, 
becauſe executed, and not to be redeemed back but by Matter ſubſequent. Co. Lit. 206, 4. 

But if the Condition of a Bond, Recognizance, Sc. is poſſible at the making, but before 
it can be performed, becomes impoſſible by the Act of God, o the Law, or of the Ob- 
ligee, &c. the Obligation is ſaved. Co. Lit. 206. a. 


(UU) What Condition ſhall be ſuid to be retugnant. 
F the Condition be, that if the Obligee ſhall pay to J. S. 107. ſuch a Day, then the Ob- 


ligation, being 100 J. ſhall be void, otherwiſe not: Though this was not the Intent of 
the Parties, yet the Condition is good; for if the Obligee docs not pay the 1017. the Obli- 
gation is forfeited. 39 H. 6. 9. b. Rell. Ar. 419. 

So if the Condition be, that if the Obligor docs not pay to the Obligee ſuch a Day 100. 
then the Obligation, being 1001. ſhall be void: This is a good Condition; and the Obligor, 
in an Action upon the Obligation, may ſay, that he did not pay the 10/7. and ſo avoid the 
Obligation: For though the Intent was not ſo, yet becauſe the Words were ſo, he ought 
to adjudge according to the Words. 39 H. 6. 10. Bro. Condition 98. Bro. Obligation 42.— 
This Caſe was cited in 2 Med. 285. when the Chief Juſtice doubted whether it was Law. 

If a Leaſe for Years be made, upon Condition that it the Leſſor grants over his Rever- 
ſion, the Leſſee ſhall have a Fee; if the Leſſor grants his Reverſion by Fine, the Leſſee ſhall 
not have a Fee; for when the Fine transfers the Fee to the Conuſee, it would be abſurd, 
and againſt Reaſon, that the fame Fine ſhould work an Eſtate in the Leſſee. Co. Lit. 378.0, 
Co. $4. 5. 

If an Obligation is conditioned for the Pay ment of 7/. by 25s. per Weck, till 71. is paid, 
and that if he fails of Payment of the 25. at any of the Days on which it ought to be paid, 
that the Obligation ſhall be void, or elſe remain in Force: This Condition ſhall be taken 
diſtributively, Reddendo fingula ſingulis, viz. That it he pays the 77. the Obligation ſhall be 
void; but that if he fails in Payment of the 25. at any of the Days, it ſhall be in full Force; 
for the Obligation ſhall not be taken to be of no Effect, if by any Means it may be made 
good. Adjudged upon a Demurrer to the Defendant's Plea, That he did not pay 25. at 
one of the Days. Lev. 77. And in T. Raym. 68. ſame Caſe is adjudged, becauſe the Con- 
dition is ſenſeleſs, and therefore the Obligation is ſingle. And in Sid 105. the Obligation 
was lingle, and the Condition repugnant and void; and contra the 39 U. 6. 10. which ſee it 
the laſt Paragraph but one. 

it the Condition of an Obligation be made in this Manner, viz. The Cendition of this Ol. 
alien is ſuch, that if the Obliger ſhall appear coram Dom' Rege apud Weſtmonaſterium 
ſuch a Day, ad reſpondend', &c. then the Condition of this Obligation ſhall be void, or elſe the 
ſame ſhall be in full Force and Virtue : Yet this is a good Condition; for the Senſe is perfect 
without theſe laſt Words, and they ſhall be rejected for their Abſurdity and Repugnancy} 
2 Saund. 78. Sid. 456. Med. 35, 36. 2 Keb. 625. Vent. 39. 


if 


2 
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If the Condition of an Obligation be, hat if 1he Obligor ſhall die without Iſſue, 1h 
if be by bis laſt Will, or otherwiſe, in his Life-lime ſhall — aſſure and 5 ee 
Lands to the Obligee and bis Heirs, that then the Obligation ſhall be void, &c. This Condition 
is not repugnant, but ſhall be conſtrued according to the Intention of the Parties, to be col- 
lected out of the Words of the Condition. Jon. 180. Palm. 552, 557. 

A Gift in Tail, or in Fee, upon Condition that the Feme ſhall not be endowed, 
the Baron ſhall not be Tenant by the Curteſy, is repugnant, 10 Co. 38. b. 

So upon Condition, that he ſhall not make a Leaſe within 32 H. 8. or levy a Fine within 
4 H. 7. or that he ſhall not ſuffer a common Recovery, or that he ſhall not make any Con- 
cluſion to ſuffer a Recovery, is repugnant. 10 Co. 38. 6, Co. Lit. 224. 4. 6 Co. 41. 2 
Brownl. 65, 66, 138. 

But as to making a Leaſe, vide Co. Lit. 223. b. S. P. contra, for this Power is not inci- 
dent to his Eſtate, but given to him collaterally by the Statute. 

So upon Condition that he ſhall be puniſhed in Waſte, or that Tenant after Poſſibility 
ſhall, or that a Collateral Warranty ſhall not bind, is void. 10 Co. 39. Co. Lit. 224. 
6 Co. 41. a. 

*＋ Condition that he ſhall not alien in Fee, in Tail, or for Life of another, is good. 
10 Co. 39. 

80 i for his own Life; for though the Eſtate be lawful, yet the Eſtate is good, becauſe 
the Reverſion is in the Donor. Co. Lit. 223. | 

So to reſtrain a Fine by the Common Law. 10 Co. 42. | 

A Gift in Tail, upon Condition that the Donee may alien for the Profit of the Iſſue, is 
a good Condition. 46 Ed. 3. 4. 5. Co. Lit. 204. b. 

A Condition upon a Feoffment in Fee, that his Daughters ſhall not inherit, is not good. 
Dav. 34. 6. 

If F being ſeiſed in Fee of Land, leaſes it to B. for ninety-nine Years, if he ſo long 
lives, the Remainder to C. for ninety-nine Years, if he ſo long lives; and after A. demiſes 
it to C. and D. for ninety-nine Years, if three others, or any of them, ſo long live, to begin 
after the Determination of the firſt Eſtate, upon Condition that if C. and D. both die either 
before the Beginning of the Term, or before the End of the Term, that then it ſhall be 
lawful to the Leſſor to re-enter : This is a good Condition, for this is not repugnant to the 
Eſtate, nor. to the Limitation; but this is a collateral contingent Thing that ſhall give Cauſe 
of Re-entry. Noll. Abr. 418, 419. | 

If a Feoffment be made, upon Condition that the Feoffee ſhall not alien in Mortmain ; 
this is a good Condition, becauſe ſuch Alienation is prohibited by Law, and regularly whar 
is prohibited by Law (as the Alienation of an Infant, or of a Biſhop without his Chapter) 
may be prohibited by Condition. Co. Lit. 223. b. | BE 

So if a Feoffment be made to Baron and Feme, upon Condition that they ſhall not 
alien: This is good to reſtrain any Alienation by Deed, becauſe ſuch Alienation is tortious 
and voidable; but to reſtrain their Alienation by Fine, it is repugnant and void. Co. 
Lt. 224. l fi Bi Ants; 

Before the Statute of Quia emptores terrarum, a Man might have made a Feoffment, upon 
Condition that if the Feoffee or his Heirs ſhould alien without Licence, they ſhould pay a 
Fine, and this had been good. Co. Lit. 223. a. Leon. 298. 

The Lord might have reſtrained the Alienation of his Tenant by Condition, becauſe the 
Lord had a Poſſibility of Reverter. Co. Lit. 223. a. 

So it is in the Caſe of the King at this Day, becauſe he may reſerve a Tenure to himſclf. 
Co. Lit. 223. a. 

If A. has Iſſue two Sons B. and C. and covenants to fland ſeiſed to the Uſe of himſelf fer 
Life, Remainder to B. in Tail, Remainder to C. in Tail, &c. provided that if B. &c. or any 
ef the Heirs Males of bis Body, ſball alien, &c. the Uſes to him limited ſhall ceaſe only in Reſpect 
of bim as if dead, &c. | This Proviſo is repugnant, impoſſible, and againſt Law; for the 
Eſtate of the Tenant in Tail does not ceaſe. by his Death, but by his Death without Iflue. 
Co. $4. 4. adjudged though B. had no Iſſue at the Time of the Breach of the Proviſo. 


00d Proviſo. Roll. Abr. 419. N | | 

So if ſuch Grant be made, Proviſo the Collectors ſhall not account in the Exchequer before 
ibe Barons, but before ſpecial Auditors aſſigned by the King; this is a good Proviſo. Bid. 

If a Man makes a Feoffment in Fee, provided that the Feoffor ſhall have the Pro- 
ts; this Condition is void, becauſe it is repugnant to the Grant. bid. & Co. Lit. 


206. b, 
4N So 


» _ . * 


or that Repugnant to 
22 Ed. 3. 19. b. the Eitate. 


[f a Tenth be granted by the Clergy, Proviſo that no Perſon that is indifted in the Court Repugnant to 
of the King ſhall pay any Fine; and if he does, be foall be diſcharged of the Tenth; this is a the Grant. 
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So if there be a Leaſe to three during their Lives, provided that one ſhall not take the 
Profits during the Lives of the other two. 2 Leon. 132. 

If a Man for himſelf and his Heirs warrants Lands to another and his Heirs againſt a 
Men; yet it is provided that the Warranty ſhall be void: This Proviſo is altogether repugnant 
to the Grant; and therefore the Grant is good, and the Proviſo void. Roll. Abr. 413. 

So in the Caſe aforeſaid, if the Proviſo had been, that he to whom the Warranty was 
made, nor his Heirs, ſhould not have in Value by Force of the Warranty, that the Proviſo is 
not good; yet he may rebut, if the Proviſo be good, and ſo the Warranty not wholly de. 
feared. But it is not a good Proviſo, becauſe then the Words, againſt all Men, would be 
wholly defeated ; for the other Words will give a Rebutter without them. Bid. 

If a Rent-charge be granted out of the Manor of D. (in which the Grantor has nothing) 
with a Proviſo, that it ſhall not charge his Perſon: Though the Repugnancy does not appear 
in the Deed, yet the Proviſo is void, elſe it would take away the whole Effect of the Grant. 
Co. Lit. 146. a. | 

So if a Grant of a Rent out of Land to which he has Title, without a Clauſe of Diſtreſs, 
provided that it ſhall not charge his Perſon : This is void and repugnant if he does not give 
Seiſin upon the Grant. 6 Co. 38. 6. 

If a Man grants a Rent- charge out of Land, provided it ſhall not charge the Land; though 
the Grantee might notwithſtanding charge his Perſon, yet the Proviſo is repugnant, becauſe 
the Land is expreſly charged. Co. Lit. 146. a. Poph. 87, 

If a Man grants a Rent-charge out of Land to another for Life, provided it ſhall not 
charge his Perſon, and the Grantee dies, his Executors may bring Debt for the Arrears, for 
they cannot diſtrain, becauſe the Eſtate in the Rent is determined, and the Proviſo cannot 
leave the Executors without Remedy. Co. Lit. 146. 6. | 

9. If this is not as it was at Common Law before the Sat. 32 H. 8. c. 37. for by the ſaid 
Statute the Executors of ſuch Tenant for Life may diſtrain at this Day. 


(VV) What Condition ſhall be ſaid againſt Law, and what ſhall be void, and 


e Contra. 


F the Condition of an Obligation in which A. is bound to B. is, that whereas A. in a 
ſhort Time is to be preſented, inſtituted and inducted to the Church of D. if A. after 
his Admiſſion, Inflitution and Induction to it, at all Times, upon Requeſt of B. bis Heirs, Exe- 
cutors or Adminiſtrators, reſigns the ſaid Rectoty and Church to the Ordinary or Guardian f 
the Spiritualties for the Time being, by which B. bis Heirs or Aſſigns, Patrons of the ſaid 
Church, may preſent de novo to the ſaid Church, diſcharged of all Charges and Incumbrances 
made or ſuffered by A. This is a good Condition of itſelf without an Averment that it was 
for a ſimoniacal Purpoſe. Roll. Abr. 417. Cro. Fac. 248, 274. 
A Condition to renounce an Adminiſtration, is good. 15 Ed. 4. 30. Bro. Condition 65, 
A Condition to do a Thing which will be Maintenance, is void; as to ſave J. harmleſs 
from ſuch an Appeal of Robbery that B. has againſt him: This is againſt Law. 18 Ed. 4. 
28. Cart. 229, 230. All. 60. | | | 
The Condition of an Obligation was, That if the Obligee in an Action in the Name of 
C. recovers againſt R. at the Coſts of the Obligee, C. ſhould enfeoff him of the Land; 
and if he does not enfeoff him, then the Obligor ſhall be bound by the Obligation in 200 
This is a Condition againſt the Law, for it is Maintenance. 42 Ed. 3. 6. 5. 9Quere, but after 
23. the Condition is admitted good; for the Defendant had other Matter to help him. 
Roll. Abr. 417. RIES 
If a Tenth be granted by the Clergy to the King, on Proviſo that no Parſon that is in. 
dicted in the Court of the King ſhall pay any Fine; and if he does, that he ſhall be dil. 
charged of the Tenth: This is a good Proviſo. 21 Ed. 4. 46. Roll. Ar. 418. 
It a Leaſe for Life be made upon Condition, that if the Leſſee marries without Licence, 
he ſhall re-enter: This is a good Condition. 43 Ed. 3. 6. l 
If the Condition of an Obligation be not to ſell the Apparel of the Wife: This is good. 
Roll. Rep. 334. 3 ö 
So if a Man gives a Bond to a Stranger, conditioned for the Payment of 20. year! 
to his Wife: This is good. Rell. Rep. 334. Co. Lit. 206. b. | 
But if the Condition be to enfeoff his Wife, it is void, becauſe againſt a Maxim in Lav, 
and yet the Bond is good. Co. Lit. 206. b. | 
If the Condition of an Obligation be, that if the Son of the Obligor, before a certain 
Time, do, as Apprentice, Servant or Maſter, or otherwiſe, uſe the Trade of an Haberdaſhef 
within the County of K. then if the Obligor do upon Requeſt pay 201. to the Obligee, 
| * 
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Bond ſhall be void: This Condition is againſt Law; for a Man ought not to be reſtrained | 


om his Trade and Livelihood; and if he might be reſtrained for a certain Time and Place, 
he might be reſtrained for longer Time or more Places. Cro. Eliz. 872. Moor 115. pl. 
259, 242. pl. 379. 2 Leon. 210. 3 Leon. 217. March 191, 192. In Owen 143. it was 
ad by Anderſon, that he might as well bind himſelf that he would not go to Church. 
- In 3 Lev. 241. the ſame Point is adjudged contra in B. R. but afterwards reverſed upon 
a Writ of Error in Cam. Scac. by the unanimous Conſent of all the Juſtices, becauſe this being 
penal Obligation to prevent the Exerciſe of a Trade, though in a particular Place only, it 


is void; Otherwiſe if it had been on an Aſſumpftt, for a good Conſideration not to uſe a 


Trade in a particular Place; becauſe in ſuch Caſes all being to be recovered in Damages, it 
js in the Power of the Jury to aſſeſs the Damages, on weighing the Conſideration of the 
Promiſe and the Miſchief to the Party promiſing ; but in this Caſe the whole Penalty is to 
be forfeired, be the Conſideration what it will, and let the Offence be never ſo ſmall; as in 
the Caſe of an Infant, a Bond or Bill for Neceſſaries is void, but an Aſumpft is good; and 
ſome Judges held, that a Covenant or Promiſe to pay a certain Sum it he uſes his Trade is 
il, becauſe that is a Debt for which an Action of Debt will lie; but a Promiſe upon a good 
Conſideration, as for transferring his Trade and Shop, that he ſhall not uſe the Trade in the 
Town where he ought to uſe it, they allowed to be good, becauſe all is uncertain, and is 
to be aſcertained by the Jury which tries the Cauſe, viz. of what Value the Conſideration is, 
and what Damage the Uſe of the Trade is to the Party to whom the Promiſe is made, 


If an Under-Sheriff covenants with the High-Sheriff to diſcharge and ſave him harmleſs 


from all Eſcapes of Priſoners arreſted by the Under-Sheriff, or any by him appointed: This 
i a good Covenant; for ſince the High-Sheriff transfers his Authority, it is but reaſonable 
he ſhould take Security for the faithful Execution of it; and there is nothing intended againſt 
Law, but rather to prevent than connive at Eſcapes. Hot, 12, 13. Moor 856. pl. 1175. 
Godb. 212. Brownl. 65, 66. | 

If A. is impriſoned for Felony, and B. bound by Recognizance to proſecute, if B. after 
gives Bond to C. conditioned, that B. will not give Evidence againſt A. the Condition is 
againſt Law, and the Bond void. Adjudged, and the Court ad viſed that C. ſhould be pro- 
ſecuted for taking ſuch Bond. 2 Vent. 109. 

Where the Condition of a Bond is to do any Thing that is not Malum in ſe, though againſt 
Law, the Condition is only void, and the Bond ſingle. Comb. 246. 

If the Condition of ſuch an Obligation be, that he, after Inſtitution and Induction into the 
ſaid Church, ſhall at all Times after ordinarily be refident, and ſerving the Cure of the ſaid Bene- 
fice without Abſence by eighty Days in any one Year during the Time that he ſhall be Parſon of 


the ſaid Church: This is a good Condition, without any Averment taken to be for any 


ſimoniacal Purpoſe. Roll. Abr. 418. 

It the Sheriff of a County makes B. his Under-Sheriff, and takes a Covenant from his 
Under-Sheriff, , that he will not ſerve Executions above 20 l. without his ſpecial Warrant: This 
is a void Covenant, becauſe it is againſt Law and Juſtice, inaſmuch as when he is made 
Under-Sheriff , he is liable by the Law to execute all Purpoſes as well as the Sheriff is. 
Hob. 12, 18. Brownl, 65, 2 Brotunl. 281, 282. Moor. 8 56. pl. 1175. Goadb. 212, 213. 

If the Condition of an Obligation be, that the Obligor ſhall be always ready to give Evi- 
dence, and to teſtify the Truth, in any of the King's Courts, in all Things which ſhall be 
demanded of him, Sc. and that he ſhall not hurt, endanger or moleſt the Obligee in his 
Lands or Goods, ratione alicujus rei: This is a good Condition, and not againſt Law; for 
as to the firſt Part, if he had not been obliged thereto, he had been compellable by Law; 
and by the laſt Part, it ſhall, be intended that he ſhall not hurt, Sc. tortiouſly, but not to 
reſtrain him from purſuing the Obligee for Felony, or other juſt Cauſe. Cro. Elix. 705. 


(WW) The Epic of a Condition againſt Law. 


F a Feoffment of Land be made upon Condition to kill F. S. this Condition is againſt, 

Law, and void; but the Feoffment is good, and not made void by it, Co. Lit. 206. C. 

If the Condition of an Obligation be to do a Thing againſt Law, the Obligation is void. 
2H. 4. 9. Bro. Condition 34. Obligation 20. Fitz. Obligation 13. Bro. Dette 51. Co. 
Lit. 206. 3. As if it be to kill or rob J. S. 11 ot 

So if it be to ſave a Sheriff harmleſs if he imbezils a Writ that he has againſt him. 2 H. 
4-9. Bro. Condition 34. Fitz. Obligation 13. Bro. Dette g 7. 0.) 57 2, 

So if the Condition be to ſave a Sheriff harmleſs for the Delivery of Cattle taken in 
| tbernam to one of the Parties, for the Sheriff qught to keep them till, Sc. 2 H. 4. 9. 
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If the Condition be for doing a Thing that is Malum in ſe; this is void, and makes the 
Obligation void. Co. Lit. 206. 5. | | 

But if it be for doing a Thing that is againſt Law, becauſe it is repugnant to the Eſtate 
or againſt ſome Maxim or Rule in Law, it makes not the Obligation void. 1bid. 
If A. being a Cuſtom houſe Officer by Patent, makes B. his Deputy, and covenants jy; 
alia to ſurrender the old Patent, and procure a new one to B. and himſelf before a Day; and 
that if B. dies before A. that A. ſhall pay 300 f. to the Executors of B. and gives Bond for 
the Performance thereof: Admitting theſe Covenants void, per 5 Ed. 6. cap. 16. the whole 

Bond is void, though ſome of the Covenants are not void or illegal. Cro. Eliz, 529. 


(XX) What Af ſhall be a Breach of a Condition. 


Rach of u F a Feoffment be made, on Condition that the Feoffee ſhall not enfeoff J. S. of the 

Condition in J Land, and the Feoffte makes a Feoftment to J. S. and 7. D. This is a Breach of the 

Deed, Condition. 1 | 

Not to alien, And ſo it is if the Feoffee makes a Feoftment to J. D. to the Intent that he ſhall alien to 
J. S. Quando aliquid probibetur eri directe, probibetur & per cbliguum. 

And yet if the Feoffee in the Caſe before aliens to J. D. and afterwards he aliens to J. g, 
This is no Breach of the Condition. 

And if the Condition be, that the Feoffee ſhall not enfeoff J. S. and he dies, and his 
Heir enfeoffs 7. S. This is no Breach of the Condition. Co. Lit. 222. Dyer 45, 46. 

If a Leaſe for Years be made, on Condition that the Leſſee ſhall not aſſign or alien the 
Term or the Land during his Life without Licence of the Leſſor, and the Leſſee gives it by 
his Will without Licence: This is a Breach of the Condition and Forfeiture of the Eſtate; 
but if he makes an Executor of his Will only, this is no Breach. 

And if the Condition be, that the Leſſee ſhall not alien, and he dies, and his Executor 
aliens: This is no Breach of the Condition. Dyer 45, 65. 

And if the Condition be, that the Leſſee ſhall not alien but to his Children, and the 
Leſſee by Will deviſes it to his IExecutors : This is a Breach of the Condition. 64 

So if he deviſes that A. his Son ſhall have his Term after his Wife, and makes A. his Son 
his Executor: This is a Breach of the Condition. | 

But if he does not make A. his Hxecutor, contra. 

And in Caſes of Deviſe, although the Executors do not affent, yet the Condition is 
broken; as where a Reverſion is granted on Condition that the Grantee ſhall not alien it, 
and he does alien it, but no Attornment is to this Grant: Yet this is a Breach of the Con- 
dition. Shep. Touch. 144. 122515 

And if a Leaſe for Years be made, on Condition that the Leſſee or his Aſſigns ſhall not 
alien, and the Leſſee makes his Wife his Executrix, and ſhe takes another Huſband, and 
he aliens it: This is a Breach of the Condition, and a Forfeiture of the Eſtate. 

But if a Leaſe be made on Condition that the Leſſee ſhall not alien without the Licence 
of the Leſſor, and after the Leſſor dies, and the Leſſee affigns, or the Leſſee dies, and his 
Executors or Adminiſtrators aſſign: This is no Breach of the Condition in either of theſe 
Caſes. | | 

So if a Leaſe be made on Condition that the Leſſee ſhall not alien the Term during his 
Life, and he makes an Exccutor, but does not deviſe it to him: This is no Breach of the 
Condition. Dyer 6. PRO HOLT 1 

And if a Leaſe be made on Condition that the Leſſee, his Executors or Aſſigns, ſhall not 
alien the Term to any Perſons without the Licence of the Leſſor, but to the Wife or one of 
the Children of the Leſſee, and the Leſſee dies, and his Executors alien to one of the Child- 
ren of the Leſſee, and he aliens to a Stranger without Licence: This is no Breach of the 
Condition. Dyer 152. 4 Co. 120. 

And if one makes a Leaſe of a Houſe and Land, on Condition that the Leſſee ſhall not 
parcel out the Land, or any Part of it from the Houſe; and the Leſſee grants all his Term 
in the Houſe and Part of the Land, and keeps the Reſt, and after leaſes that Part allo: 
This is a Breach of the Condition. Sbep. Torch. 149. DE 20 

Not to ſuffer a If a Leaſe be made of a Houſe, on Condition that the Leſſee ſhall not ſuffer any Woman 
Woman with great with Child to harbour or lodge in the Houſe ſix Days after Notice given by the Leſſor, 


8 the and the Leſſee ſuffers any ſuch Perſon after Notice given, although the Leſſor conſents to tt, 


yet the Condition is broken. 8 Co. 92. 8 | 1 
But if the Leſſor do nolens volens keep ſuch a Woman there againſt the Mind of the Leſſee, 
this is no Breach of the Condition. IM.. odds hot inen: de n 
Not to do If a Leaſe be made, on Condition that if any Waſte be done the Leſſor ſhall re-enter 
Waſte. in this Caſe if the Houſe falls by a Tempeſt, this is no Breach of the Condition, for this 
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is do Waſte : But if it be uncovered by a Tempeſt, and the Tenant has a convenient Time 
to repair it, and does not, but does ſuffer the Timber to periſh for want of covering : This 
is a Breach of the Condition, and the Leſſor may enter, and put out the Leſſee. 12 17, 

5. Bro. Condition 40. 

And if a Leaſe be made, on Condition that the Leſſee ſhall not do Waſte, and he ſuf— 
fers Waſte to be made in the Decay of the Houſes, &c, the Condition is broken. Sed gute. 

er 281. 

55 a Leaſe be made, on Condition that if the Leſſee be minded to fell his Eſtate Not to fell 
the Leflor ſhall have the firſt Offer thereof, giving as much as another will give: In this without the 
Caſe if the Leſſee does not give Notice when he is minded to ſell it, he breaks the Condition; Leflor's ha- 
but if when he is minded to fell he tells the Leſſor of his Purpoſe, and what he is offered for vg the fit 
it, and the Leſſor does either ſay he will not have it, or that he will not give ſo much _ 

fr it, or does not accept it, but delays, &c. and then the Leſſee ſells it to another: This 

is no Breach of the Condition, neither is he bound to wait upon him in this Caſe, Dyer 1 3. 

If a Feoffment be made, on Condition that the Feoffee ſhall make a Feoffment in Fee, To make an 
Gift in Tail, Leaſe for Life or Years of the Land to the Feoffor, or to a Stranger by a Ettate, 
Day; and before the Day the Feoffee diſables himſelf to do it, either by making ſome Eſtate 
of the ſame Thing to ſome other Perſon in Tail, for Life, Years, in preſent or future, or for 
one Year, or by taking a Wite whereby ſhe may be intitled to Dower, or by ſuffering a 
Recovery of the Land, or by granting of any Rent, Common, or the like, or by entring 
into any Statute, &c, or by ſuffering any Judgment to be had againſt him, or by doing any 
other ſuch like Act, whereby he cannot convey the Land according to the Condition in the 
ſame Plight, Quality and Freedom it was at the Time of Conveyance made: In either of 
theſe Cafes the Condition is ipſo facto broken. 

And although the Land be afterwards diſcharged, and the Party again enabled before the 
Day to perform the Condition, yet this will not ſave the Breach. And ſo alſo it is of a 
Limitation. 

But when the Condition is to be performed of the Part of the Feoffor or Grantor, there 
Diſability before the Time will not hurt, ſo as he be again enabled at the Time. 

And fo it is when the Condition is to be performed on the Part of the Feoffee, and there 
is no certain Day ſet for the Performance of the Thing, for although in this Caſe he be once 
diſabled, yet if afterwards he be again enabled, and does it within the Time that the Law 
gives him to do it; in this Caſe the Condition is not broken. 

And ſo alſo it is if the Feoffee be diſſeiſed, and during the Diſſeiſin he does any ſuch Act 
as before; in ſuch. Caſe before his Entry it is no Breach of the Condition, for till then the 
Charge does no bind the Land. 

And fo likewiſe it is when the Diſability proceeds from another Cauſe, as where one 
makes a Feoffment, on Condition that the Feoffee ſhall reinfeoff before ſuch a Day, and 
before the Day the Feoffor diſſeiſes the Feoffee and keeps him out till the Day be paſt; or 
one makes a Feoffment, on Condition that the Feoffee ſhall marry B. before ſuch a Day, 
and before the Day the Feoffor himſelf marries her, ſo that the Feoffee cannot perform the 
Condition; in theſe Caſes the Condition is not broken. Shep. Touch. 146. Co. Lit. 221, 

222, 206. Lit. F. 355. 2 Co. 58. Perk. F. 802, 803. 

If one makes an Eſtate of Lands (held in Capite) on Condition that he to whom it is To employ 
made ſhall employ the Profits thereof to divers charitable Uſcs, and he dies, his Heir being the Profits to 
within Age, by reaſon whereof the King has the Land during the Minority of the Heir, ſo 8 
tat the Profits cannot be imployed : This is no Breach of the Condition. Shep. Touch. * 

146, 147. 

It 3 a Feoffment of Land, on Condition to reinfeoff in convenient Time, and To reinſeoff. 
the Feoffee does not ſo, but makes a Leaſe to another: This is a double Breach of the 
Condition. And the ſame Law is of a Deviſe by Will in this Manner. Co. Perter's Caſe, 

22, Sc. f a 

If a Feoffment be made, upon Condition that the Feoffee ſhall make ſome Eſtate to the To make an 
Feoffor, or ſome other, by a Day, and the Feoffee before the Day ſays to him to whom Ett-te. 
the Eſtate is to be made, that he will never make the Eſtate, notwithſtanding he does make 
the Eſtate before the Day according to the Condition; in this Caſe it is ſaid the Condition 
5 broken. Sed quere ; for it ſeems if he really denies it before, and actually performs it at 
the Day; this is a good Performance of the Condition, 

As if a Leaſe be made of a Houſe, on Condition that the Leſſee ſhall not diſturb the To ſuffer one 

elſor in the taking away of his Goods out of the Houſe, and when the Party comes or AW his 
ſnds to fetch them, the Leſſee only forbids them: This is no Breach of the Condition; and 
it was agreed in this Caſe that Words without 2 77 Deeds, as ſhutting the Door 1 —— 


_—_— Condition, Part 1, 


them, forcible Reſiſtance, or laying of Hands upon them, or the like, are no Breach of ſuch 
Condition. Perk. §. 796. 8 Co. go. 

To ſuſſer one And if a Leaſe be made, on Condition, that the Leſſor ſhall be four Times a Year in the 

to come into Houſe demiſed without being ouſted by the Leſſee, and the Leſſee ſeeing him coming ſhuts 

Houle. the Doors or Windows againſt him : This has been thought to be no Breach of the Condition, 

H. 4.8. 

To pay a 5 If n be made, on Condition that the Leſſee ſhall pay yearly to the Leſſor durin 

yearly Sum. the Term 101. in this Cale if he fails of paying once, the Condition is broken and the Eſtate 
forfeited, 

So if one makes Feoffment in Fee of Land, on Condition to pay 10 J. yearly to J. &. if 
he fails once, the Condition is broken. Dyer 33. 

Not to moleſt If a Leaſe be made of a Manor in which are divers Copyholders, on Condition that the 

a Copyholder. Leſſee ſhall not moleſt, vex or put out any Copyholder paying his Duties and Services; in 
this Caſe if the Leſſee enters upon and pnts out any one Copyholder, this is a Breach of the 
Condition. | 

But if he enters vi & armis upon a Copyholder's Tenements, and there beat him only, 
or the like: This is no Breach of the Condition. Shep. Touch. 147. 

To pay Rent. If there be a Condition to pay Rent, and the Leſſee lets Part of the Land to other Under- 
Tenants, or lets all the Land to another for Part of the Time, and he undertakes the Rent 
ſtill, and fails of Payment; in this Caſe the Condition is broken, and the Eſtate forfeited, 

But if there be any Covin and Practice in the Caſe between the firſt Leſſor and the Leſſee, 
the Under-Tenants may perhaps have Relief in Equity. Cromp. Jur. 147. 

If a Leaſe be made rendring Rent, on Condition that if the Rent be not paid within twenty 
Days the Leſſor ſhall re-enter, and the Rent is not paid; in this Caſe the Condition is broken, 
but the Leſſor cannot enter until he has made a legal Demand, and if he dies before he does 
it, his Heir ſhall never take Advantage of that Breach, but it is diſcharged for ever. De#, 
Stud. 35. 13 H. 4. 17. 

Mas os ah If one makes a Leaſe for Years of Lands, and then alſo makes a Feoffment in Fee of the 

iturb. Lands, on Condition that if the Leſſee be diſturbed in his Term that he ſhall have the Fee- 
ſimple, and he is diſturbed by the Feoffor, or his Means; in this Caſe the Condition is broken, 
and the Leſſee ſhall have the Fee- ſimple. 

But if the Diſturbance be by a Stranger, and not by the Feoffor, or by his Means or 
Conſent ; this is no Breach of the Condition. 8 Co. go. 

Nat to be If a Leaſe be made, on Condition that the Leſſee ſhall be outlawed, and he is outlawed 

outlawed. without Proclamation it ſeems this is no Breach of the Condition, becauſe the Outlawry is 
not good. Shep. Tcuch. 148. 

If a Condition poſſible at the Time of Creation becomes afterwards impoſſible in Part by 
the Act of God, and the Party does not perform that which is poſſible, the Condition is 
broken. Lit. F. 352. 2 Co. 59. | 

If a Man makes a Leaſe for Years on Condition, and the Leſſee does not know of it, 
and after the Leſſor by Will gives the Land to the Leſſee without Condition, and the 
Leſſee does ſuch an Act as is a Breach of the Condition; in this Caſe the Condition is not 
broken, for the Leſſee muſt have Notice of the Condition before he can break it. 8 Co. 92. 

To give Ad If one grants an Annuity pro conſilio impenſo & impendendo, and the Grantor requires Ad- 

Vice. vice, and the Grantee refuſes or neglects to give it: This is a Breach of the Condition, and 
a Forfeiture of the Eſtate. 

And if the Deed be, that he ſhall go to ſuch a Place to give Counſel, and he requires 
him to go thither, and he refuſes it; this is a Forfeiture of the Eſtate, 

But if he refuſes to go with him to another Place, or give Counſel to his Adverſary, be- 
ing not required to give Counſel to him: This is no Breach of the Condition, nor Forteiture 
of his Annuity, 21 Ed. 3. 7. 8 H. 6. 24. Dyer 369. 

And if one has heretofore deviſed his Land to be ſold by his Executors, and to have been 
diſtributed for his Soul, and the Executors had not ſold it in convenient Time, or bad 
taken the Profits to their own Uſe : This had been a Breach of the Condition. Lit. F. 383. 

When a Con- Every particular Eſtate has a Condition in Law annexed to it, and therefore if Tenant 

dition in Law for Life, in Dower, by the Curteſy, or after Poſſibility of Iſſue extin&t, Leſſee for Years, 

OT Tenant by Statute Merchant, Elegit, or the like, makes any abſolute or conditional Eſtate of 

Kan, the Lands they hold in Fee-ſimple, Fee-tail, or for Life, and give Livery of Seiſin there- 
upon, or levy a Fine Sur conuſance de droit, or ſuffer a Recovery of the Land, or the like: 
This is a Breach of the Condition in Law, and a Forfeiture of his Eſtate. - i 

And if any ſuch Tenant (except Tenant in Tail after Poſſibility of Iſſue extinct) commits 
Waſte in the Lands they do ſo hold: This is a Breach of the Condition in Law, and a For- 
feiture of the Eſtate in ſo much as the Waſte is committed, : 

I ut 
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gut if an Infant or Feme Covert that has ſuch an Eſtate ſhall make any ſuch Eſtate, Sc. 
This is no Breach of the Condition in Law. | 
And yet if ſuch Perſon commits Waſte : This is a Breach of the Condition in Law. 

And ſo alſo if any ſuch Perſon be an Officer, and do any Thing which is a Cauſe of 
Forfeiture in another : This will be a Forfeiture in him or her alſo. 2 Co. 15. 8 Co. 44. 

Lit. 233. 

1 — of a Park without Warrant kills any Deer, fells or cuts any Wood, and con- 
yertsit to his own Uſe, pulls down the Lodge, or any Houſe within the Park uſed for Hay 
for the Deer, or the like: This is a Breach of the Condition in Law. 

80 alſo if a Keeper ſhall not look to the Game, but the Deer be killed by his Default, 
and Damage comes to the Lord : By this alſo the Condition is broken, 

But the not attending upon ſuch an Officer for two or three Days, if the Lord has no 
ſoecial Loſs thereby, is no Cauſe of Forfeiture. Co. Lit. 233. 

Officers that are for the Adminiſtration of Juſtice, or of Clerkſhip in any Court of Record, 
or concerning the King's Treaſure, Revenue, Account, Alnage, Auditorſhip, Fc. have alſo 
Conditions in Law annexed to them, and therefore if ſuch Officers ſhall ſell their Offices or 
miſdemean themſelves in their Offices: By this the Condition in Law may be broken, and 
they may forfeit them. Co. Lit. 234. 


(YY) How à Condition ſhall be expounded. 


HEN a Condition is created in a Deed, the Law ſays, That it ſhall be taken fa- 
vourably for him who is to perform it. 4 Leon. Caſe 161. 
It is a general Rule, that ſuch Conditions annexed to Eſtates as go in Defeaſance, and 1. In reſpe& 
tend to the Deſtruction of the Eſtate, being odious to the Law, are taken ſtrictly, and ſhall of Perſons. 
not be extended beyond their Words, unleſs it be in ſome ſpecial Caſes, | 
And therefore it a Leaſe be made, on Condition that if ſuch a Thing be not done, the 
Leſſor (without the Words Heirs, Executors, &c.) ſhall re-enter and avoid it; in this Caſe 
regularly the Heir, Executor, c. ſhall not take Advantage of this Condition. 
So if one makes a Leaſe for Years of an Houſe, on Condition that if the Leſſor ſhall be 
minded to dwell in the Houſe, and ſhall give Notice to the Leſſee that he ſhall depart; in 
this Caſe, if the Leſſor dies, his Heir, Executor, Sc. ſhall not have the like Advantage and 
Power as the Leſſor himſelf, for the Condition ſhall not be extended to them. Co, Lit. 219. 
80. go. 27 H. 8. 14. 
And hence it is, that if a Leaſe for Years be made, on Condition that the Leſſee ſhall not Not to alien; 
alien without the Licence of the Leſſor ; in this Caſe the Reſtraint ſhall continue only during 
the Lives of the Leſſor and the Leſſee, and no longer. Dyer 66. 
And yet this Rule has an Exception; for if a Man mortgages his Land to V. upon Con- To pay Mo- 
dition that if the Mortgagor and J. S. pays 205. ſuch a Day to the Mortgagee, that then ve. 
he ſhall re-enter, and the Mortgagor dies before the Day; in this Caſe J. S. may pay the 
Money, and perform the Condition. | | 
But it is otherwiſe whilſt the Mortgagor lives, for during his Life J. S. alone without 
him may not tender it, and if he does, this Tender is no Performance of the Condition. | 
Co. Lit. 219. | 
And in ſe where a Condition tends to create an Eſtate, there it ſhall have the moſt fa- To create an ; 
vourable Expoſition that may be; and therefore in that Caſe although the Words be not Elate. 
laisfied, yet if the Intent be ſatisfied, it ſufficeth. 
And therefore if one makes a Feoffment in Fee, on Condition that the Feoffee ſhall make 
an Eftate back again in Tail to the Feoffor and his Wife before ſuch a Day, and before that 
Day the Feoffor dies; in this Caſe the Condition ſhall be performed as near to the Intent as 
may be; and therefore if the Condition be, that he ſhall make the Eſtate to them two, Ha- 
bendum to them and the Heirs of their two Bodies engendred, the Remainder to the right 
Heirs of the Feoffor, the Eſtate ſhall be made to the Wife for Life without Impeachment. 
0 Waſte, the Remainder to the Heirs of the Body of the Huſband begotten on the Wife. 
And if A. enfeoffs B. on Condition that B. ſhall make an Eſtate in Frank-Marriage to C. 
"ith ſuch a one, the Daughter of the Feoffor; in this Caſe although an Eſtate in Frank- 
Marriage may not be made, yet an Eſtate ſhall be made to them for their Lives. Et fic de 
\11/1bus. Conditio beneficialis que ſtatum conſtruit benigne ſecundum verborum intentionem eſt 
"ler rretanda, odioſa autem que ſtatum deſtruit firiftte ſecundum verborum proprietatem eſt 
«'9;enda, Lit. F. 332. Co. Lit. 219. 8 Co. 60. e AU | 
| ln all Caſes where a Time is ſet for the Doing or Performance of the Matter contained in 2. In reſpect | 
ine Condition, be it to pay Money, make an Eſtate, or the like, it muſt be done at the Time of Time. | 


reed upon and ſet down in the Condition. | 
| | And 
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5 
And in Caſes where it is to be done before a certain Time, it muſt be done before that 
Time, or elſe the Condition is broke. | 
But in all Caſes where no Time is ſet for the doing of the Thing contained in the Condi. 
tion, be it to pay Money, make an Eſtate, or the like, if the Act to be done, be to de 
done to the Party that makes the Eſtate, or to be done to him and a Stranger, and be ſuch 
a Thing as is for the Benefit of him that makes the Eſtate, and for his Benefit only, ther 
regularly the Party that is to do the Thing ſhall have Time to do it during his Life, yy. 
lets the Party, Feoffor, c. that makes the firſt Eſtate, whereunto the Condition is annex. 
ed, haſtens the doing thereof by Requeſt; for it he requeſt the doing thereof, and ſets 90 
Time, it muſt be done within a convenient Time after that Requeſt; and if he requeſts and 
prefixes a Time convenient when he deſires to have it done, it muſt be done at that Time: 
and in theſe Caſes the Condition cannot be broken without a Requeſt, ſo long as he to whom 
the Eſtate upon Condition is made be living. | 
To pay Mo- And therefore in this Caſe it is not like to a Condition made by Will, for if one devif.; 
ney. his Land to J. S. ſo as he pays the 20/. to J. D. which the Teſtator owes him, and ng 
Time is ſet for the Payment thereof; in this Caſe he muſt pay it as ſoon as it is demanded 
or he forfeits the Land, and the Heir may enter. 
To enfeolf, But if the Thing to be done be to be done to a Stranger, and be for the Profit and Be. 
nefit of a Stranger only; as if a Feoffment be made on Condition that the Feoffee ſhall 
marry the Daughter of the Feoffor, or on Condition that the Feoffee ſhall enfeoff a Stranger, 
and no Time is ſet for the doing hereof ; in theſe Caſes the Feoffee ſhall not have Time 
during his Life to do it, but he muſt do it, in a reaſonable Time, and without any Requeſt 
at all, or elſe he breaks the Condition. 
To grant an And in ſome ſpecial Cafes when the Act to be done is to be done to the Party himſelf, 
Advowſon or that Party ſhall not have Time to do it during his Life; as if one grants Land to J. &. on 
a Rent, Condition that he ſhall grant an Advowlſon to the Grantor for his Life, or on Condition 
that he ſhall grant a Rent-charge to the Grantor during his Life, to be paid at Michaelmas 
and our Lady-day ; in theſe Caſes the Grant of the Advowſon mult be before the Advowſon 
falls, and the Grant of the Rent mult be before either of the Days of Payment comes, and 
that without Requeſt, or elſe the Condition is bruken. Co. Lit. 209, 208, 219. Lit. F. 352. 
2 Co. 79. 6 Co. 31. Plow. 30. Peik. §. 155, 779, 794, 787, 793, 789, 788. 38 Ul. 
3. 11. Dyer 311. 
To pay Mo- And if the Condition be that if J. S. do ſuch an Act, that then the Feoffee ſhall pay rol. to 
ney. the Feoffor, or elſe that the Feoffor ſhall re-renter, and no Time is ſet when the Feoffee 
muſt pay this 10/. in this Caſe the Payment mult be as ſoon as the ſame Act is done, and 
that without any Requeſt at all. Perk, §. 9, 798. | 
And in Caſe where the Feoffee, Sc. or a Stranger be to do an Act, and he alone is to 
do it, and it does not concern the Feoffor, &c. as to go to Rome, or the like, there the 
Feoffor, c. or Stranger, ſhall have Time during his Life to do the Thing, and it cannot 
be haſtened by Requeſt. Co. Lit. 209. | | 
To pay Mo- When a certain Time is ſet for the Payment of Money, or the doing of any other Thing in 


w_ or do any general, neither Agent nor Patient are bound to attend any other Time. 
ing. 


ton fee eee 


And if the Thing be to be done on a certain Day, but no Hour of the Day is ſet down 

wherein the ſame ſhall be done; in this Caſe they muſt attend ſuch a Diſtance of Time be- 
fore the Sun-ſet as may be convenient to do that Work in. 
And if the Condition be to pay Money at a Place certain, at any Time during Life; in 
this Caſe the Money may not be tendred at any Time in the Place, in the Abſence of him 
that ſhould receive it; but he that is to pay it mult give Notice to the other Party before- 
hand what Time he will tender it, that the other may be ready to receive it. | 

Or if at any Time the Parties happen to mect at the Place, a Payment or Tender then 
at that Place is ſufficient. 

And the ſame I aw is for the moſt part in Conditions of Obligations. Tit. F. 342. C. 
Lit. 213. | 

If Lands be granted, on Condition that the Grantee ſhall make a Leaſe for Life of other 
Land to the Grantor, the Remainder to a Stranger; in this Caſe the Feoffee ſhall have all 
the Time of his Life to do it, if he be not haſtened by Requeſt. 

But if the Condition be to make a Gift in Tail to a Stranger, the Remainder to the Feot- 
for; in this Caſe it muſt be done in convenient Time without Requeſt. 

It the King licenſe his Tenant to enfeoff A. and B. ſo as they give the Land again to the 
Feoffor and the Heirs Male of his Body, and he makes a Feoffment accordingly z in this 


Caſe it muſt be re-conveyed before the Death of the Feoffor, or elſe the Condition is broken. 
Co. Lit. 220, 222. 1 


To make a 
Leale. 


2 
PP 


- 1 - _ " 
4 


2 ” - * a ay 


h. F. f. 6. Condition, 3 


H A enfeoffs B. of Blackacre,,on Condition that if C. enfeoffs B. of Hyiteacre, A. ſhall To enfeoff. 
enter 3 in this Caſe C. ſhall have Time to do this during his Life, if B. does not haſten it 
y Requeſt. Co. Lit. 208. 

ta Leſſee grants his Eſtate to a Sttanger, on Condition that the Grantee gets the good To get the 
vill of the Leſſor, and no Time is ſet when he ſhall get his good Will: He ſhall have good Will of 
Time to get his good Will during the Term, and although he denies it at the firſt, yet if 7. . 
he grants it afterwards, that is ſufficient. Perk. $. 795. 

In Caſes where a Place is ſet down for the doing of a Thing contained in the Condition, 4. In reſpet 
were it muſt always be done at that Place, (unleſs by ſome Agreement made between the of Place. 
Partics afterwards another Place be appointed) otherwiſe the Condition is not performed, and 
he Parties are not bound to attend in any other Place. 

But in Caſes where there is no Place ſet down for the doing of the Thing contained in 
the Condition, if the Thing to be done be a corporal Service, as to pay Money, or any fuch 
ike Thing, the Party that is to do it muſt at his Peril ſeek out the Perſon to whom it is to 
be done, if he be infra regnum Angliæ; but if he be not within the Kingdom, he is not bound 
o ſeek him, and yet the Condition is not broken. 

And if the Thing to be done be either local, i. e. ſuch a Thing as muſt be done in or at 
a Place certain, as the making of a Feoffment of Land, Payment of Rent, or the like; the 
Thing mult be done at that very Place, and a Tender of doing it in that Place is a ſufficient 
Performance of the Condition ; as for Example : 


MM. 


_ 


If a Feoffment be made, on Condition that the Feoffee ſhall pay to the Feoffor 201. on To pay Mo- 
Faſter Day at Dale, and the Feoffee tenders the 20/.. the ſame Day at Sale; and although "*7- 
the Feoffor be at Sale, and he tenders the 207. to his Perſon there the ſame Day, yet it is no 
Performance of the Condition. | | 
And if a Feoffment be made in Mortgage, on Condition for the Payment of Money at 
a Day, and no Place is ſet for the Payment thereof; in this Caſe the Mortgagor muſt ſeck 
the Mortgagee, and tender it to his Perſon at his Peril: And Tender of the Money upon 
the Land mortgaged, is not a ſufficient Performance of the Condition. : | | 
And if a Feoffment be made, on Condition that the Feoffee ſhall enfeoff the Feoffor of To enfcoff. 
Whiteacre in Dale; in this Caſe the Feoffment or the Tender of it muſt be in Dale, and 
cannot be elſewhere, and a Tender of it there is ſufficient to perform the Condition. 
So if the Condition be, that the Feoffee ſhall in Eaſter Term next acknowledge Satiſ- To acknow- 
tion upon a Judgment in the King's Bench; this muſt be done there, and cannot be done 2 me 
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| Elon on A 
) elſewhere. ' | | ; Jud gment. 
e So if a Feoffment in Fee be made of Whiteacre, rendring Rent to the Feoffor and his To pay Rents 
a Heirs, on Condition that if the Rent be not paid, the Feoffment to be void, and no Place 
is ſet for the Payment of it; in this Caſe the Feoffee is not bound to tender his Rent any 
0 where for the ſaving of the Condition, but upon the Land, and a Tender there is ſufficient. 
: And if a Man makes a Feoffment in Fee, without any Reſervation of Rent precedent in 


tie Deed, on Condition that the Feoffce and his Heirs ſhall render a yearly Rent of 205. a 
Year to the Feoffor and his Heirs, and if they fail, that the Feoffor ſhall re- enter; in this 
Cale alſo the Payment or Tender muſt be upon the Land. | 

But if the Condition be, that he ſhall tender 205. a Year to a Stranger and his Heirs, | 
tiis is no Rent, nor in the Nature of a Rent, and therefore the Feoffee muſt tender it to 
the Perſon of the Stranger where he can find him at the Day, or elſe he breaks the Condi- 
ton, and a Tender upon the Ground is not ſufficient. 

But in theſe Caſes, if the Nature of the Thing to be done be ſuch as will not admit of 
ſuch a Carriage from Place to Place to ſeek out the Perſon of the Feoffor, Sc. there, al- 
tough the Thing to be done be corporal or tranſient, and not a local Thing, yet he that is 
to do it ſhall not be bound to ſeek out the Perſon of the other; as for Example: 3 

If an Eſtate be made, on Condition that the Grantee ſhall deliver twenty Quarters of To deliver 
Wheat, or twenty Loads of Wood to the Grantor at ſuch a Time, and no Place is ſet for ©" © 
tie doing thereof; in this Caſe the Grantee is not bound to carry the ſame about to ſeek 
the Feolfor or Grantor, as he is bound to carry Money; but before the Day the Grantee is 
. to know of the Grantor where he will appoint to receive it, and there it muſt be tendred. 
| And the like Law is for the moſt part in Conditions of Obligations. | 
. lt is beſt therefore in all theſe Caſes that the Certainty of Time and Place be ſet down in A Caution. 
[- * Condition for the Performance of a Thing, and the more certain it is, the better it is 
E . on who is to perform it. Co. Lit. 210, 211, 213. Lit. $. 34%, 345. Bro. Condi- 

0. 


If a Leaſe be made, on Condition that the Leſſce ſhall pay to the Leſſor all ſuch Sums of 4. In reſpect 
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Money as the Leſſor ſhall lay out in ſuch a Buſineſs in this Caſe the Leſſor muſt firſt tender a —_ Mt. 
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Condition. 


| Part l. 
f — 2 amy. 
| to the Leſſee a Note of the Charges before the Leſſee is bound to pay, and until this he 


done the Condition cannot be broken. | 
To pay Mo- And after a Note is given alſo, he ſhall have ſome reaſonable Time to provide the Money 
ore | And if he tenders him a Note of more than in Truth he lays out, the Leſſee, if he know 
it, may pay ſo much as is laid out, and he may refuſe to pay any more. | 
To make an If Lands be granted, upon Condition that A. ſhall make an Eſtate of Lands at the Charges 
ERate. of B. in this Caſe A. muſt do the firſt Act, viz. notify to B. what Aſſurance he will male 
before B. is bound to tender the Charges. 5 Co. 22. 
If a Feoffment be made on Condition that the Feoffee ſhall give fo much Houſhold.$yp 
to the Feoffor, or ſo much Money for it as it ſhall be rated at by two indifferent Perſons t 
this Purpoſe to be choſen; in this Caſe the Election of the two Men muſt be by the Feof. 
fee: But if the Words be by two Perſons to be indifferently choſen, then the Election ſhall he 
by both Parties, for in the firſt Caſe the Word indifferent goes to the appraiſing, and yg 
to the Perſons, 
To cleanſe If a Feoffment be made of a Ground, on Condition that the Feoffee ſhall rake the 
Puches. Ditches; in this Caſe if the Feoffee does it once it is a ſufficient Performance of the Con- 
dition. | | 
Tro dwellina And yet if a Man grants a Houſe for Life, on Condition that the Leſſee ſhall dwell ang 
Houle. be reſident in the Houſe during the ſaid Term; in this Caſe it is not ſufficient that he 
; dwells in it once during the Term, but muſt do fo all the Term, or elſe the Condition js 
broken. 27 H. 8. 1. Plow. 2 1. | 8 
Annuity. If an Annuity be granted of ten Marks per Ann. to a Man, on Condition, or till he be pro. 
moted to a Benefice by the Grantor, and it is not ſaid of what Value the Benefice ſhall be; 
in this Caſe it ſhall be taken for a Benefice of as great Value and of as good an Eſtate 28 
the Annuity is, otherwiſe the Grantee may refuſe it, and yet his Annuity ſhall continue, 
Perk. $. 804. LONGER þ | | 
To give If a Feoffment be made on Condition that the Feoffee ſhall give all his Goods Si gue fu 
Goods. erint, or give all his Pikes in his Pond. Si gue fuerint ; in this Caſe the Words ſhall be tak:n 
in the preſent Tenſe, for the Goods and Pikes that are at the Time of the Grant. 
But if a Feoffment be made on Condition that the Feoffee ſhall give all his Goods in 
London, Si que fuerint, that did belong to J. S. in this Caſe the Words ſhall be taken in 
the præterperfect Tenſe. Perk. F. 742. | 
Not todiſturb If one makes a Leaſe of the Manor of Dale, (wherein is a Wood called Dale oecd] ex. 
the Leſſor in cepting all the Woods and Underwoods growing in Dale Word, and all the great Tic: 
5 125 growing elſewhere, and this is upon Condition that if the Leſſee ſhall diſturb the Leſſor, t 
cut and ſell the Wood and Underwood excepted, the Leaſe to be void; in this Caſe the 
Condition ſhall extend only to the Wood and Underwood in Dale Hed, and net to the 
Trees elſewhere; but if the Words of the Condition be (all diſturb, &c. ſe cut, &c. le 
IWeod and Underwood on the Premiſſes) contra. Hil. 3 Car. Hayward and Fulcher*s Cale. 
To pay If one grants Land, rendring Rent at the Feafts of St. Michael and our Lady-day, or 
**! within a Month after, on Condition that if it be behind after the Feaſts and Days limited by 
the Space of eight Weeks, that the Leaſe ſhall be void; in this Caſe the eight Weeks (lull 
be accounted from the Month which is the twenty-eighth Day after the Feaſt. Dyer 14:. 
If the Condition be made in the Copulative, and conſiſts of divers Parts, every Part muſt 
be obſerved, or the Condition will not be performed. 1255 | 
But when it is made in the Disjunctive, if any Part of it be obſerved, it is a ſufficient 
Performance of the Condition. 
And therefore if a Feoffment be made on Condition to reinfeoff and pay 201. and the 
Feoffee reinfeoffs but does not pay the 204. in this Caſe the Condition is broken. 
But if the Condition be to reinfeoff or pay 204. and the Feoffee does one of them, it is 
a good Performance of the Condition. | 
And when it is made in the Copulative and Disjunctive both, it ſhall be taken in the Dit- 
Junctive only; as if a Leaſe be made to A. and B. his Wife, on Condition that A. and B. 
or any Child between them, ſhall ſo long live; this ſhall be taken in this Senſe, if the Hut 
band, Wife or Child ſhall ſo long live, fo that the Leaſe ſhall not be determined by the 
Death of the Huſband or Wife alone. | | 
It there be two Proviſoes in two feveral Indentures of Conveyance of ſeveral Manors to 
A. and B. that if the Feoffor pays or tenders 205. to A. and B. or the Heirs of A. that the 
Conveyance ſhall be void, and A. dies; in this Caſe a Tender to B. is not ſufficient, and it 
mult be made to the Heir of A. and it muſt be 205. for every Proviſo : But otherwiſe it 1s 
of a collateral Act. 12 H. 7 10. Co. Lit. 225. Perk. $. 746. Dyer 337, 372. 
If the Words of a Condition be thus, that upon ſuch a Contingent the Party ſhall enter an 
retain the Land until the Thing be done, &c. in this Caſe and by theſe Words the Eſtate : 
nd 
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not determined, as it is by theſe Words, (that the Eſtate ſpall be void, or that the Grantir 
ſpall re-enter, or the like.) 

And in theſe Words there is a Difference alſo to be obſerved, for if the Words be, that 
upon ſuch a Contingent the Eſtate ſhall ceaſe and be void, and it be a Leaſe for Years to which 
the Condition is annexed, the Eſtate is ipſo facto void without Entry or Claim, and can nevet 
be affirmed afterwards. 

But if the Words of the Cloſe of the Condition be, that the Feoffor, Leſſor, &c. ſhall re. 
enter, without any other Words, although it be in a Leaſe for Years, yet the Leaſe is not 
void until he has made an actual Entry. 

But in both Caſes, if the Eſtate to be voided be an Eftate in Fee or for Life, it is only 
voidable by the Breach of the Condition, and muſt be made void by Entry or Claim, and 
until this be done the Grantor can make no new Eſtate of the Land. 

But in the firſt Caſe before the Party ſhall retain the Land and take the Ptofits of it in 
the Nature of a Pledge until the Thing be done which was agreed upon in the Condition, 
and then the other Party ſhall have the Land again. Co. Lit. 203, 204. 3 Co. 64: 11 H. 
7. 21. Dyer 6. 127. 


(ZZ) Where a Court of Equity will relieve againſt the Breach of a Condition, 


HE Court of Chancery relieves againſt ſome Breaches of Conditions, &c. but not 

T againſt the Breach of a Condition precedent : It will relieve to prevent the deveſting 
of en Eſtate, though not to give an Eſtate that never veſted by reaſon of the Non-performance 
of a precedent Condition, Yet in all Caſes where the Matrer of a Condition lies in Compen- 
ſation, be the Condition precedent or ſubſequent, there ought to be Relief in Equity. 2 Very: 
220. Vern. 223. 
Ha a Queſtion, whether Relief might be given for the Breach of a Conditlon on Non- 
payment at the Day, c. there being no Damage but what might be made up by Payment 
after with Damages: It was decreed that Relief ſhould be had. And ſaid, that it is now a 
gercral Rule of Equity, that no Advantage ſhall be taken of a Penalty or Forfeiture, where 
a Compenſation may be made. Chan. Ca. 144. Max. Eg. 44, 45, GC. 

A. deviſed Lands to J. S. upon Condition to pay 20000/. to his Heir at Law, viz. 
10-01. per Ann. for the firſt ſixteen Years, and 200-7. per Ann. after till the Whole ſhall be 
pail, and the Heir entered for Non-payment of the 1000/7. per Ann. J. S. ſhall be relieved 
u>on Payment of the 1000. together with Intereſt from the Time it became payable, with- 
out any Deduction for Taxes z the Court declaring, that wherever they can give Satisfaction 
or Compenſation for the Breach of a Condition they can relieve. Salk. 156. 2 Vern. 394. 

The Lady Anne Knowls had deviſed to her by the Earl of N. Newport Houſe, and other 
Tenements in the County of M. to her and the Heirs of her Body begotten, upon Condi- 
tion hat ſhe married with the Conſent of his Wife and of certain Truſtees; and if ſhe married 
without their Conſent, or died without Iſſue of her Body, then the Premiſſes were given over 
to G. P. and to his Heirs for ever. The Lady Anne married without ſuch Conſent, but 
afterwards the Truſtees afſented thereto : And now a Bill was brought to be relieved againſt 
the Condition, and the Breach of it: It was held, that this was a conditional Limitation, and 
not relievable in Equity; nor ſhall the ſubſequent Aſſent ſupply the want of Conſent prece- 
dent, for after the Marriage Conſent ſignifies no more in this Caſe. 

The Lord Keeper declared he was clear of Opinion, that Equity ought not to interpoſe 
in this Caſe; and was glad to ſee that a Parent could ſettle his Eſtate, that it might be out 
of the Power of a Court of Equity; and ſo diſmiſſed the Bill. Chan. Ca. 138, 141, 143, 
144. Mod. 300. 2 Chan. Rep. 26. | | | 

A Man makes a Mortgage at ſix per Cent. with Proviſo to take five if paid within three 
Months after, If there is a great Arrear, the Court will not relieve. Secus if but a ſhort 
Time. Wil. 652. 8 

Lands were ſettled by a Man on Truſtees to ſuch Uſes as he by Deed or Will ſhould ap- 
point; and by his Will he deviſed his Eſtate to his eldeſt Daughter, upon Condition that 
ſhe within fix Months after his Death paid certain Sums to her other Siſters; and if ſhe fail- 
ed, then he gave the Lands to his fecond Daughter on the like Condition, Sc. The Plain- 
tiff failed in Payment of the Money within the Time limited, and was relieved ; and the 
Court of Chancery may inlarge the Time of Payment although the Premiſſes are deviſed 
over; and even in the Cafe of a Condition precedent. 2 Vern. 222. 

E. R. deviſed his real Eſtate to his Kinſman Sir R. R. paying 1000 l. a- piece to his two 
Daughters and Heirs at Law: Sir R. R. makes Default in Payment, and the Daughters bring 
Ejectment, and recover the Lands; then the Plaintiff claiming under Sir R. R. and © 
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his Bill to be relieved, and obtained a Decree for that Purpoſe, paying what remained up. 
paid of the 2000 l. with Intereſt and Coſts. Againſt this Decree it was objected, that Sir N. 
claiming only as a voluntary Deviſce, Equity ought not to aſſiſt him againſt the Breach gf 
the Condition, whereby to eſtabliſh a Diſinheriſon of the Heir; but that he Ought at his 
Peril to have taken Care to have performed the ſame, or the Law ſhoald take Place. Sed 
non allocatur. 2 Vern. 366. 1 

A. bequeathed 20000. to his Daughter, but if ſhe ſhould marry one B. that then the Le. 
gacy ſhould be void : The Daughter having married B. contrary to the Will, her Brother 
pays her 8007. and ſhe releaſes the Legacy; but afterwards brings a Bill to ſet aſide the 
Releaſe, and have her Legacy made good to her. It was decreed by the Lord Chancellor 
againſt the Plaintiff, who ſaid, that where a Legacy is given to a Woman, upon Condition 
that ſhe marries with the Conſent of J. S. if the Legacy be not limited over, it is only in 
terrorem, and though ſhe marries without Conſent, it does not avoid the Legacy : But here 
in this Caſe the Father had revoked the Legacy, and ſhe was only prohibited to marry with 


* 


one Man by Name. Vern. 19, 20. 


A. bequeathed 300 J. to B. her Daughter, but if ſhe married under twenty-one without 
Conſent of the Executors, or major Part of them, the Legacy ſhould go to the Children of 
her Siſter, the Wife of C. and made C. and two others Executors ; B. being at the Houſe 
of C. there marries his Son by a former Wife, with his Privity, being under twenty-one; 
B. and her Husband bring a Bill for the Legacy; C. in Favour of his other Children inſifts 
that the Legacy is forfeited. The other Executors confeſſed they had Notice of the Court- 
ſhip, and did not contradict or diſapprove of it; and the goo!l. was decreed the Plaintiffs, 
there being at leaſt a tacit Conſent. 2 Vern. 580. | 

A. deviſed to his Daughter AM. 1001. to be paid by his Executors upon her Day of Mar- 
riage, or Age of twenty-five, which ſhould firſt happen, upon Condition that ſhe ſhould 
marry with the Conſent of ſuch and ſuch Perſons; and if ſhe marry without their Conſent, 
then to have 50/7. only, and no more, and gave the Reſidue of his perſonal Eſtate to N. 
M. married without ſuch Conſent before twenty; and it was held by the Maſter of the 
Rolls, that this was more than a Clauſe in terrorem, and that the Deviſe of the Surplus of 
the perſonal Eſtate was a Deviſe over of the ;o7. on M.'s Diſobedience. Abr. Ca. Eg. 112. 

A. deviſed to B. who was his Heir at Law, all his Lands, Oc. except, Tc. charged with 
a Sum of Money payable to his Daughter at her Age of twenty Years, or Marriage, and 
deviſed the excepted Lands in Truſt to be ſold for Payment of Debts; provided that if his 
Daughter ſhould marry in the Life-time of her Mother, without her Conſent firſt had in 
Writing, then 500 J. Part of the ſaid Sum charged ſhould ceaſe, and ſhould be applied 
towards Payment of his Debts charged on the ſaid excepted Lands, and appoints his 
Wife Guardian of his Daughter, and makes her Executrix, and dies. The Davghter at- 
tains her Age of twenty-one, and without the Conſent of her Mother intermarries with the 
Plaintiff. Per Lord Keeper, This is a Portion to be raiſed out of Lands, and therefore to 
be conſidered as Land; and though it be to go towards Payment of Debts on Breach of the 
Condition, and there appear one hundred and twenty Creditors concerned, yet none that 
are in Danger of loſing their Debts; and it is then to be conſidered as it ſtands upon the 
Condition itſelf, and therefore the Plaintiff muſt have the whole Portion, for the Teſtator 
has appointed two Periods of Time to intitle her, viz. Marriage, or the Age of twenty- 
one; and as ſhe has attained that Age, it becomes a veſted and ſettled Intereſt in her, not 
to be deveſted by the Marriage without the Conſent of the Mother, for that Conſent cannot 
in any Reaſon be carried farther than during her Minority. Ahr. Ca. Eg. 112, 113. 

Where there is a Condition that a Feme ſhall marry with the Conſent of two Executors, 
and one without Reaſon is againſt the Match, the Court will diſpenſe with his Conſent. 
2 IWil. 628. | 

If the Father deviſes Lands in Truſt to permit his Daughter to receive the Rents until 
her Marriage or Death, and in Caſe ſhe marries with the Confent of Truſtees, then to con- 
vey the Premiſſes to her and her Heirs; but if ſhe died before Marriage, or married witi- 
out ſuch Conſent, then to convey to other Perſons. The Daughter afterwards marries 
with the Conſent of her Father, who ſettles Part of the Lands on her and her Husband, 
and dies; this Settlement ſhall be no Revocation of the Will, as to the Deviſe of the other 
Lands to her; and by the Father's conſenting in his Lite-time, the Condition is diſpenſcd 
with. 2 Vern. 720. | 

Lands were ſettled in Truſt for raiſing Portions for Daughters, payable upon their Mar- 
riages, with the Conſent of Truſtees; but if they married without ſuch Conſent, then to 
remain over to another, Sc. The Daughters were old, and never intended to marry, but 
to lay out their Portions in a Purchaſe of Annuities for their Lives; and it was held that 
they ſhould have their Portions immediately, upon giving Security to mdemnify againſt 
the Perſons to whom the Portions were delivered over. Nel. Chan. Rep. 62.— And in 


2 Vern. 
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2 Vern. 452. the ſame Point was decreed upon giving Security to refund, if the Condition 
ſhould be broken, though no Mention made that the Daughters did not intend to marry. 

A. by Will gave his Grandaughter 200 f. on Condition that ſhe ſhould continue with his 
Executors till ſhe ſhould be twenty-onez but if ſhe ſhould be taken from them by her 


Father, (who was a Papiſt) or be married againſt the Conſent of his Executors, then he gave 


her but 101. The Daughter was placed by the Executors with a Clergyman, who, before 
ſhe was twenty-one, with the Conſent of one of the Executors, permitted her to make a 
Viſit to her Father; and he took that Opportunity to marry her to a Papiſt, and ſhe was 
decreed the Legacy at the Rolls; but upon a Re- hearing, the Lord Keeper held that ſhe 
ſhould have but the 10/7, only: And he ſaid, that in this Caſe there was no Difference be- 
tween a Condition that ſhe ſhall not marry without Conſent, and that ſhe ſhall not marr 
againſt Conſent. 2 Vern. 572. &, Whether there was any Limitation over? Vide the next 
Paragraph but two ? | 

If by Leaſe good). is ſecured for a Feme Sole, in Caſe ſhe does not marry contrary to 
the Liking of A. and if ſhe does, then for ſuch Perſon as A. ſhall nominate; and for want 
of ſuch Nomination for A. and ſhe marries without the Conſent of A. yet he cannot diſpoſe 
of the Leaſe otherwiſe than for her Benefit. Chan. Ca. 58. This Caſe is cited in 2 Vern. 575. 
where it is ſaid, that there may be a Difference between a Condition that ſhe ſhall not marry 
without Conſent, and where it is that ſhe ſhall not marry againſt Conſent. 

If a Portion of 8000/7. be given to a Woman, provided ſhe does not marry without the 
Conſent of A. and if ſhe does ſhe ſhall have but 100. per Ann. Yet if ſhe marries without 
his Conſent ſhe ſhall be relieved, for the Proviſo is in terrorem only. Chan. Ca. 22. 2 Chan, 
Rep. 23. Vern. 20. Nel. Chan. Rep. 145. 2 Vern. 293. | 

But it was ſaid, that if the Portion upon ſuch Marriage had been limited over to another, 
it bad been otherwiſe. Chan. Ca. 22. 2 Chan. Rep. 9g. 2 Vern. 357. | 

By the Law of England, a Deviſe upon Condition not to marry at all, or not to marry 
a Perſon of ſuch a Profeſſion or Calling, is void, whether there be a Limitation over or not; 
but if it be upon Condition not to marry a Papiſt, or a certain Perſon by Name, it may be 
good. Vern. 20. | 

But by the Civil Law, a Gift or Deviſe upon Coadition not to marry without Con- 
ſent is void, though there be a Limitation over, for it is a Maxim there that Matrimonium 
debet eſſe liberuum. 

A, deviſed his Lands to Truſtees for three Years, and if within the three Years there hap- 
pened a Marriage between G. who was a diſtant Relation, and of the ſame Blood, and V. 
his Niece and Heir at Law, then to . for Life, Remainder to her firſt Son, Sc. in Tail 
Male by C. to be begotten: But if the Marriage ſhould not take Effect within the three 
Years, or if the Marriage ſhould be before the Years of Conſent, and not ratified when of 
competent Age, then to F. in Tail, who was likewiſe a remote Relation of the Teſtator, but 


not of the ſame Blood, The Marriage between G. and W. did not take Effect within the 


three Years, though ſeveral Propoſals were within the Time made by her Friends to his 
Guardians, but not accepted by them; and though ſhe herſelf had preſſed the Match as far 
as the Modeſty. of her Sex would permit, She afterwards married B. and by her Bill prayed 
the Benefit of the Deviſe, the Condition being anſwered by her as far as ſhe was capable, 
having married a Perſon, as was alledged, equal in Circumſtances, Sc. to G. But by the 
Advice of Holt and Treby Chief Juſtices, her Bill was diſmiſſed. Between Bertie and Lord 
Faulkland, 3 Chan. Ca. 129.—In Salk. 231. it is ſaid, that the Decree in this Caſe was re- 
verſed in the Houſe of Lords. And in 2 Fern. 333. it is ſaid, that the Matter was ended 
by Compromiſe. 

A. deviſed to each of his Daughters 2000017. payable at twenty-five, but if they or either 
of them ſhould marry before ſixteen, or if the Marriage ſhould be without the Confent of 
their Mother and Truſtees, then they ſhould loſe 10000 J. of the Portion, which ſhould go 
to his other Children; one of them married before the Age of ſixteen, and though it was 
with the Conſent of all the Parties, yet it was held, that- both the Terms of the Condition 
ought to have been obſerved. Lord Salisbury's Caſe, 2 Vent. 365. But in 2 Vern. 223, it is 
ſaid, that the Father treated with the Lord Salisbury about the Marriage, though he died be- 
fore it was ſolemnized; and there the Decree is quite contrary : And Sin. Rep. 285. agrees 
with this laſt Reſolution. | 

If the Father makes a. voluntary Settlement on his eldeſt Son in Tail Male, Remainder 
to a ſecond Son, Sc. in which there is a Proviſo, that if the eldeſt did not pay the ſecond 
bool. at his Age of twenty-one Years, that then the Eſtate of the eldeſt ſhould in Law 


* 


and Equity ceaſe; and the Father afterwards marries a ſecond Wife, and by Deed, taking 


Notice of the former Settlement, and that the Son had not paid the Money, conveys the 
lane Lands to the Uſe of his Children by his laſt Wife; the eldeſt Son ſhall not be re- 
4 Q , lieved, 
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lie ved, the Conveyance being partly voluntary, and the Condition ſpecial, that his Eſtate 
ſhould ceafe in Law and Equity, and the Son's Bill diſmiſſed accordingly; and the rather 
becauſe the Son had ſet up a Leaſe againſt his Father, which was obtained by Surprize; and 
the Deed in Law was defective, and amounted only to a Declaration of Truſt. Ye. 156 

A Man being ſeiſed in Fee of Lands of the Value of roocol. ſettles it ſo, that in Caſe 
his eldeſt Daughter, within ſix Months after his Death, ſhould pay 60007. to the Uſe of his 
other four Daughters, then the eldeſt to have the Land; but if ſhe failed in Payment, then 
the ſecond to have the like Privilege; the ſix Months paſt without Payment, and the eldeſt 
Daughter having aſſigned over her Intereſt to one to whom ſhe was indebted, by which 
the Eſtate was to go out of the Family, contrary to the Intention of the Donor; the Court 
took Time to conſider, whether they could retrieve in this Cafe or not. 2 Vern. 166. This 
ſcems to be the ſame Caſe as in 2 Vern. 222. which ſee before, but differently ſtated, 

If A. conveys Lands to B. &c. and their Heirs, upon , Truſt that if C. the Son of 4 
within ſix Months after the Death of A. ſhould ſecure to Truſtees 300 J. for the younger 
Children of C. then after ſuch Security given, to convey to C. and his Heirs, and until the 
Time for giving ſuch Security, in Truſt for the eldeſt Son of C. and in Default of ſuch 
Security, to convey to ſuch eldeſt Son and his Heirs, if C. dies before any ſuch Securit 
given; yet this Condition precedent being only in Nature of a Penalty, the Intent of the 
Truſt ſhall be regarded, which was to ſecure 300 J. to the younger Children. Chan. Ca. 89. 
2 Mod. 307. 

A. e's his Eſtate to B. in Truſt for the Uſe and Benefit of P. but declared his Will 
to be, that P. ſhould. have no Benefit of the Deviſe, unleſs P.'s Father ſhould ſettle on P. 
two full Thirds of the Eſtate ſettled on the Father on his Marriage; and in Default thereof 
the Eſtate ſhould go to B. The Father made no Settlement on' P. but deviſed all his 
Eltate to him for Life, but ſubject to the Payment of Debts. It was adjudged, that this 
Eſtate was executed in P. by the Statute of Uſes, and conſequently that this is'a Condition 
ſubſequent, yet the Court declared, that though Conditions ſubſequent, - which are to deveſt 
an Eſtate, need not be literally performed; yet even in ſuch Caſe if the Party cannot be 
compenſated in Damages, it would be againſt Conſcience to relieve; and therefore the 
Maſter was ordered to' examine the Value of the Eſtate deviſed, and ' the Amount of the 
Debts wherewith that Eſtate was charged, and to report to the Court, whether after Debts 
paid there would be two full Thirds of the Father's Eſtate which was ſettled on him in Mar- 
Tiage, left to P. and upon a Re-hearing would not vary the former Order; declaring that 
the Difference was, whether this Caſe lay in Compenſation, or not; and if a Compenſation 
was made, he would relieve againſt the Breach of the Condition; but in Caſe a ſufficient 
Compenſation was not made, the Court would then conſider further of it. Vern. 79, 167.— 
In 2 Vern. 222 & 338 the ſame Caſe is cited as a Caſe wherein there was Relief. 

If a Feme Covert, having Power by Will to deviſe Lands, deviſes them to Executors to 
pay goo l. out of them to her Son; provided that if the Father does not give a ſufficient 
Releaſe of certain Goods to her Executors, that then the Deviſe of the 5007. ſhould be void, 
and go to the Executors; and after her Death a Releaſe is tendred to the Father, and he 
refuſes; yet upon making the Releaſe afterwards, the Money ſhall be paid to the Son; for 
it was ſaid to be the ſtanding Rule of the Court, that a Forfeiture ſhould not bind where a 
Thing may be done after, or a Compenſation made for it, as where the Condition is to pay 
Money, &c. and though it is generally binding where there is a Deviſe over, yet here it 
being to go to the Exccutors, it is no more than the Law implies. 2 Vent. 352, 


S ECT. VI. 
Of the Warranty. 


(A) Warranty what, and Warrantor and Warrantee who. 


A Warranty is a Covenant real annexed to Lands or Tenements whereby the Covenantor 
(whether he be Feoffor, Grantor, Leſſer, &c.) and his Heirs are bound to warrant and 
ſecure the fame to the Covenantee and his Heirs, and that they ſhall quietly hold and en jo) 
the fame, and either upon Voucher, or by Judgment in a Writ of Warrantia Chart, to 
yield other Lands and Tenements to the Value of thoſe that ſhall be evicted by a former 
Title. Co. Lit. 365. a. | 170 5 1 
And he who makes his Warranty is called the Warrantor, and he to whom it is made l 
called the Warrantee. | 5 | | ee 
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(B) Kinds of Warranties, 


Arranties are either general, viz, by one and his Heirs to another and his Heirs ; or General or 

\ particular, and reſtrained to a certain Perſon. particular, 
And there are two Kinds of Warrants annexed to Freeholds and Inheritances, 
firt, A Warranty in Deed, or an expreſs Warranty, which is when a Fine or Feoffment In Deed, 
n Fee, Or a Leaſe for Life is made by Deed, which has an expreſs Clauſe of Warranty con- 
ined in it, as when a Conuſor, Feoffor or Leſſor, covenants to warrant the Land to the 
Conuſce, Feoffee or Leſſee. : 

Szcondly, A Warranty in Law, or an implied Warranty, which is when it is not expreſſed In Law; 
by the Party, but tacite made and implied by the Law. 
A Warranty in Need is either lineal or collateral, 
A lineal Warranty is a Covenant real annexed to the Land by him which either was Lineal, 
Owner or might have inherited the Land, and from whom his Heir lineal or collateral 
niche by Poſſibility have claimed the Land as Heir from him that made the Warranty. 

A collateral Warranty is made by him that had no Right or Poſſibility of Right to the Collateral. 
Land, and is collateral to the Title of the Land. 
Alſo there is a Warranty which commences by Diſſeiſin or Wrong. By Diſſeifin 
Note, That all theſe Things here are to be applied to Warranties of Lands and concerning or Wrong. 
Frecholds and Inheritances, for there is a Warranty of Goods and Chattels in Contracts, 


(C) What Words and Clauſes in a Deed will inake a Warranty, 


HE Words Dedi & Conceſſi, or Dedi only in a Feoffment make a Warranty, when an 

Eſtate in Fee or Inheritance paſſes by the Deed. 

But the Word Conceſſi only, or Demiſi & Conceſſi, do not make ſuch a Warranty. 

And by Force of the Statutes of Bigamis, Chap. 6. Dedi is made an expreſs Warranty du- 
ring the Life of the Feoffor. Co. Lit. 383, 384. 4 Co. 81. | 

The Word Warrantizo, or Warrant, is the only apt and effectual Word to make an ex- 
preſs Warranty, or a Warranty in Deed, and therefore this Word only is uſed in Fines. 

And the Words Defendo, or Acquitto, although they are commonly uſed in Deeds, yet of 
themſelves without the other will not make a Warranty. Lit. F. 733. 5 Co. 17, 18. 

If a Man by Deed warrants Land to J. S. and his Heirs, and the Warrantor does not 
bind his Heirs to the Warrantee; or does not warrant to F. S. and his Heirs, but to J. S. 
only ; or warrants to F. S. and his Aſſigns, and not to J. S. and his Heirs; or binds himſelf 
and his Heirs to warrant the Land, but does not ſay how long, nor againſt whom; theſe 
are good Warranties. Dyer 42. Co. Lit. 383. | 
The Warranty is uſually put before the reſt of the Covenants. See ſeveral Forms in the 
Second Part. 


(D) What ſhall be ſaid a good Warranty in Deed, er not; and how it ſhall bar 
and bind. 


{ hg every good Warranty in Deed that muſt bar and bind, theſe Things are requiſite : 

Firſt, That the Perſon that warrants, be a Perſon able; for if an Infant makes a 
Feoffment in Fee of Land, and thereby binds him and his Heirs to warrant the Land, in this 

Caſe although the Feoffment be only voidable, yet the Warranty is void. 
| Secondly, That the Warranty be made by Deed in Writing ; for if a Man makes a Feoff- 
ment by Word, and by Word binds him and his Heirs to warrant the Land; this is not 
a good Warranty. 

So if a Man gives Lands to another by his laſt Will, and thereby binds him and his 
Heirs to warrant it; this Warranty, although the Will be in Writing, is void. Co. Lit. 
307, 386. Lit. $. 703. ; 

_ Thirdly, That there be ſome Eſtate: to which the Warranty is annexed that may ſupport 
It; for if one covenants to warrant Land to another, and makes him no Eſtate, or makes 
tim an Eſtate that is not good, and covenants to warrant the Thing granted; in theſe Caſes 
the Warranty is void. 10 Co. 96. Co. Lit. 384. 
 Fourthly, That the Eſtate to which the Warranty is annexed, be ſuch an Eſtate as is able 
to ſupport it, and therefore that it be a Leaſe for Life at the leaſt ; for if one makes a Leaſe 
for Years of Land, and binds himſelf and his Heirs to warrant the Land ; this is no good 
arranty, neither will it have the Effect of a Warranty; but this may amount to Cove- 
"a, on which an Action of Covenant may be brought. Co. Lit. 378. 26 Hl. g. 9. 
| | Fifth'y, 
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Fifthly, That the Warranty deſcends upon him that. is Heir of the whole Blood 
Common Law to him that made the Warranty, and not upon an another; for if Tenant; 
Tail in Borough Engliſh diſcontinues the Tail, and has Iſſue two Sons, and the Uncle 2 
leaſes to the Diſcontinuee with Warranty, and dies; this is no good Warranty to bind 

he Son. | 
: So if in this Caſe Tenant in Tail diſcontinues the Tail with Warranty, Sc. havin two 
Sons, and dies ſeiſed of other Lands in the fame Borough in Fee-ſimple, to the Value of 
the Land in Tail; the younger Son is not barred by this Warranty. Co. Lit. 12. Lit 
, 80 fk one gives his Land to the eldeſt Son, and the Heirs Male of his Body, the Re. 
mainder to the ſecond Son, Sc. and the eldeſt Son aliens with Warranty, having Iſſue q 
Daughter, and dies; this is not a good Warranty to bar the ſecond Son. Lit. F. 161. 

So if Tenant in Tail has Iſſue two Daughters by divers Venters, and dies, and they enter 
and a Stranger diſſeiſes them, and one of them releaſes all her Right, and binds her and he, 
Heirs to warrant it; in this Caſe the Warranty is not good to bar the Siſter : But if they had 
been by one Venter, contra. Lit. F. 737. 

So if two Brothers be by Demi- Venters, and the Eldeſt releaſes with Warranty to the 
Diſſeiſor of the Uncle, and dies without Iſſue, and the Younger dies; this is no good War. 
ranty to bar the younger Brother, for a Warranty muſt evermore deſcend upon him that is 
Heir at the Common Law to him that made it. Co. Lit. $. 387. Lit. $. 718. 

Sia tl, That he that is Heir do continue to be ſo, and that neither the Deſcent of the Title 
nor the Warranty be interrupted, for if one binds him and his Heirs to Warranty, and after 
is attainted of Treaſon or Felony, and dies; this Warranty does not bind his Heir. 

So if Tenant in Tail be diſſeiſed, and after releaſes to the Diſſeiſor with Warranty, and 
after the Tenant in Tail is attainted of F elony, and has Iſſue, and dies; this Warranty will 
not bind the Iſſue. Lit. F. 743, 746. ; 

Seventhly, That the Eſtate of Freehold that is to be barred be put to a Right before or 
at the Time of the Warranty made, and that he to whom the Warranty does deſcend have 
then but a Right to the Land; for a Warranty will not bar an Eſtate of Freehold or Inhe- 
ritance in eſſe, in Poſſeſſion, in Reverſion or Remainder, that is not diſplaced and put to 
Right before or at the Time of the Warranty made, though after at the Time of the De- 
ſcent of the Warranty, the Eſtate of Freehold or Inheritance be diſplaced and deveſted. 

And therefore if there be Father and Son, and the Son has a Rent-ſervice, Suit to a Mil, 
Rent-charge, Rent-ſeck, Common of Paſture, or other Profit Apprender out of Land of 
the Father, and the Father makes a Feoffment in Fee with Warranty, and dies ; this ſhall 
not bar the Son of the Rent, Common, Sc. | 

And although the Son after the Feoffment with Warranty, and before the Death of the 
Father had been diſſeiſed, and ſo being ont of Poſſeſſion, the Warranty has deſcended upon 
him, yet this Warranty ſhould not bind him. 

So if my collateral Anceſtor releaſes to my Tenant for Life with Warranty, and dies, 
and this Warranty deſcends upon me; this ſhall not bind- my Reverſion or Remainder. 

But if in the Caſe before the Son be diſſeiſed of the Rent, Sc. and affirms himſelf to be 
diſſeiſed by the bringing of an Aſſiſe, (for otherwiſe he ſhall not be ſaid to be out of Poſieſſion 
of a Rent, or the like) and after the Father releaſes with Warranty, and dies; in this Caſe 
the collateral Warranty ſhall bar and bind the Son of his Rent, Cc. 

And if in the laſt Caſe my Tenant for Life be diſſeiſed, and my Anceſtor releaſes to the 
Diſſeiſor with Warranty, and dies; this is a good Warranty to bind and bar me. 10 Cv. 
96, 97. Co. Lit. 388. : 2 | 

Eigbibly, That the Wartanty does take Effect in the Life-time of the Anceſtor, and that 
he be bound by it; for the Heir ſhall never be bound by an expreſs Warranty, but where 
the Anceſtor was bound by the ſame Warranty, and therefore a Warranty made by Will is 
void. Lit. $. 734. 

Ninthly, 1 the Heir claim in the ſame Right that the Anceſtor does; for if one be a 
Succeſſor only in Caſe of Corporation, he ſhall not be bound by the Warranty of a natuial 

Anceſtor. Co. Lit. 350. 

Tenthly, That the Heir that is to be barred by the Warranty be of full Age at the Time 
of the Fall of the Warranty; for if my Anceſtor makes a Feoffment, or a Releaſe with 
Warranty, and at this Time I am within Age, and after he dies, and the Warranty de- 

ends upon me within Age; this Warranty ſhall not bind me: But if I become of Age 


_ the Warranty of my Anceſtor, and before his Death; in this Caſe the Warranty may 
ar me. 
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And in the firſt Caſe it will bar me alſo whilſt it is in Force; but ! may by my Entry 
id it. 

" And the ſame Law is of a Woman Covert. 

And yet if the Entry of an Infant or Woman Covert be not lawful when the Warranty 

gelcends; the Warranty ſhall bind them as well as any other, for ſuch a Warranty cannot 

be avoided but by Entry and avoiding the Eſtate. | 

And where the Huſband is within Age at the Time of the Deſcent of a Warranty to his 
Witz, and the Entry of the Wife is taken away, there the Warranty ſhall bind the Wife. 
Lit. $. 726. Co. 67, 140. Co. Lit. 380. 

Lands be given to A. for Life, and after to the next Heir Male of A. and the Heirs 

Male of the Body of that Heir Male, and A. having Iſſue B. makes a Feoffment of the 

Land with Warranty to J. S. this is a good Warranty, and a Bar to the Iſſue, for a Man 

my be barred of his Right by a Warranty which he could never avoid; as where Leſſee for 

Lie is diſſeiſed, and a Collateral Anceſtor of the Leſſor does releaſe to the Diſſeiſor with 

Warranty, and dies, and this does deſcend upon the Leſſor; by this he is barred, Co. 66. 

4.1 Ed. 3. 30. 44 Aſſ. pl. 35. 

Warranty made for Life or in Tail is good, and ſhall bind for ſo long Time; as if 

T-1nt in Tail of Land lets it for Life, the Remainder to another in Fee, and a Collateral 

tor confirms the Eſtate of the Tenant for Life, and dies, and the Tenant in Tail has 

this is a Bar of the Iſſue during the Life of the Tenant for Life; and in this Caſe 

Voucher the Recovery in Value ſhall be put for Life only. Lit. $. 738. Co. Lit. 387. 
makes a Gift in Tail, and grants to warrant the Land given according to the Gift; 

- \arranty is good no longer than the Eſtate laſts. | 

90 Warranty that a Donor can make in this Caſe can bar him of the Land, if the 

42-0 ies without Iſſue, and the Eſtate determines. 10 Co. 96. 

And where a Warranty bars, it is Entry, and extends to all the Land, and to all Perſons 

vpon whom it deſcends, and is a Bar of all the Right that every one of them has in the 

Land; ſo that if they have all Right jointly or ſeverally, or one only has all the Right, and 

the Reſt none, he that has the Right is barred. | 

And therefore, if Lands be given to A. and the Heirs of his Body, and for want of ſuch 

Iſue, to E. his Siſter and the Heirs of her Body, and A. makes a Feoffment with Warranty, 

and dies without Iſſue, having two Siſters E. and S. this is a Bar to E. for the Whole, al- 

though the Warranty deſcends on her and another. 8 Co. 52. Co. Lit. 373. 

If there be Tenant for Life, the Remainder to his Son- and Heir apparent in Tail, and 
the Father makes a Feoffment in Fee with Warranty, and dies; in this Caſe this is a good 
Warranty, and will not bar the Son, although it be made on Purpoſe to bar him. 

But if by Agreement and Covin between him and A. and B. he makes a Leaſe to A. who 
makes a Feoffment in Fee to B. to whom the Father releaſes with Warranty, thinking by a 
Collateral Warranty to bar his Son; this is no Bar, for this Warranty began by Difleifin : 
And if in the firſt Caſe the Son enters in the Life-time of the Father upon the Land, he 
ayoids the Warranty. 5 Co. 79. | | 
If the Father be Tenant for Life, the Remainder to the next Heir Male of the Father, 
and to the Heirs Male of the Body of ſuch next Heir Male, and the Father makes a Feoff- 
ment to 7. S. with Warranty, and dies; it ſeems this is a good Warranty to bar the Heir; 
and in this Caſe the Heir cannot enter in the Life-time of his Father, for he cannot be Heir 
Male to his Father until his Father's Death. Co. 66. 

If Tenant for Life makes a Feoffment with Warranty, or be diſſeiſcd, and a Releaſe with 

Warranty, and he in Reverſion being Heir to the Tenant, and does not enter in his Lite- 

time, but ſuffers the Leſſee for Life to die, and thereby the Warranty to fall and defcend 

upon him; in this Caſe the Warranty generally is a Bar without any Aſſets. 

But if he that does fo alien, Sc. be Tenant by the Curteſy, this is no Bar to the Heir 

without Aſſets in Fee-fimple from the Tenant by the Curteſy, and then it is a Bar for ſo 

much, | 

And if the Heir for want of ſuch Aſſets at the Time does recover the Land from his 

Mother, and after Aﬀets does deſcend from the Father; in this Cafe the Tenant ſhall re- 

cover the ſame Land of the Mother again. | 

And if ſhe who ſo aliens, &c. to be Tenant for Life of Inheritance or Purchaſe of her 
deceaſed Huſband, or given unto her by any of the Anceſtors of her Hufband, or by any 
Other Perfon ſeiſed to the Uſe of her Huſband, or of any of his Anceſtors; in this Caſe her 
Alienation, Releaſe or Confirmation with Warranty, ſhall not bind the Heir whether he has 
Aſſets or not. | 
But if a Man conveys Lands to the Uſe of himſelf, B. his Wife, and the Heirs of his 


Body, and they have Iſſue C. and the Father dies, and C. diſſciſes his Mother, or gets a 
0 by 4 R Feoffment 


| 
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Feoffment from a Diſſeiſor, and then ſuffers a Recovery with a ſingle Voucher, and aſter 

the Wife releaſes to the Recoverer with Warranty; in this Caſe the Warranty is a Bar to 

the Iſſue, and not void by the Statute of 11 H. 7.— Co. Lit. 365, 366, 367. Co. 67. $1; 

Gleuc. c. 1. F. 6. Lit. F. 724, 725. Stat. 11 H. 7. c. 20. 3 Co. 58. ; 

l If the Huſband that is ſciſed of Lands in the Right of his Wife levies a Fine, or makes 

[ a Fcoffment in Fee with Warranty, and the Wife dies, and then the Huſband dies , this 

| Warranty ſhall not bind the Heir of the Wife without Aſſets of other Land in Fee-ſjnp!, 
[| 


from the Father, although he be not Tenant by the Curteſy, but it is before her Death that 
he makes the Eſtate and the Warranty. 

But a Fine levied by the Huſband and Wife, in this Caſe is a good Bar to the Heir, Co. 
b Lit. 366, 38 1. Stat. Glouc. c. 6, Lit. F. 332. 
1 If Tenant in Tail that is in of another Eſtate, i. e. either by Diſſeiſin, or by the Fegp. 
| 
| 


ment of a Diſſeiſor, ſuffers a common Recovery, and a collateral Anceſtor of the Tenant in 
Tail releaſes with Warranty to the Recoverer, and after the Recoverer makes a Feoffment 
to Uſes executed by the Statute of 27 II. 8. and after the collateral Anceſtor dies; in this 
Caſe although the Eſtate of the Land be transferred in the Poſt before the Deſcent of the 
Warranty, yet it ſhall bind. 

So if he to whom the Warranty is made ſuffers a common Recovery, and aſter the An- 
| ceſtor dies. 
: But if Tenant in Dower enfeoffs a Villain with Warranty, and the Lord of the Villain 
enters into the Land before the Deſcent of the Warranty, and after the Woman dies; this 
{ Warranty ſhall not bind the Right of the Heir. 

So if a collateral Warranty be made to a Baſtard and his Heirs, and living the Anceſtor, 
the Baſtard dies without Iſſue, and the Lord by Eſcheat enters, and after the Anceſtor dis; 
| this Warranty does not bind. 3 Co. 62. 22 Af}. pl. 73. 29 A. pl. 34. 

A collateral Warranty may deſcend upon an Iſſue in Tail before the Right deſcend, and 
yet be good, with this Difference, that the Right be in eſſe in ſome of the Anceſtors of the 
Heir at the Time of the Deſcent of the Warranty; as, 

If a Tenant in Tail diſcontinues the Tail in Fee, and the Diſcontinuee is diſſciſed, and the 
Brother of the Tenant in Tail releaſes all his Right, Sc. to the Diſſeiſor with Warranty, 
and dies without Iſſue, and the Tenant in Tail has Iflue, and dies; in this Caſe the Iſſue is 
barred : But it is otherwiſe where the Right is not in efſe in the Heir, or any of his An- 
ceſtors at the Time of the Fall of the Warranty, as if there be Lord and Tenant, and the 
Tenant makes a Feoffment in Fee with Warranty, and after the Feoffee purchaſes the Seig- 
niory, and after the Tenant ceaſes; in this Caſe the Lord ſhall have a Ceſſavit, for a War- 
ranty never bars any Right that commences after the Warranty. Co. Lit. 388. 


(E) What ſhall be a good Warranty in Law, and how it ſhall bar and bind. 


A Warranty in Law may be good in its Creation, although it be made without Deed; 
for if a Man by his laſt Will and Teſtament deviſes Lands to another Man for Life, 
or in Tail, rendring Rent; to this Eſtate there is a Warranty in Law annexed. Co. Lt. 
384, 386. | t | 
The Words Dedi & Conceſſi, or Dedi only in a Feoffment, make a good Warranty in Lav, 
But the Word Conceſſi only in Fine or Feoffment, does not make a Warranty in Law. 
And although there be an expreſs Warranty in the Deed, yet this does not take away the 
implied Warranty of the Law. 
And this Warranty in Law by Dedi & Conceſſi, or by Dedi only, is a general Warranty 
during the Life of the Feoffor. Co. Lit. 384. F. N. B. 134. 4 Co. 80. : 
Every Partition and Exchange implies in it, and has annexed to it a ſpecial Warranty i 

Law. Co. Lit. 102, 384. | 
Every Tenure by Homage Anceſtrel, where a Tenant and his Anceſtors have held 
Land of a Lord and his Anceſtors Time out of Mind, by Homage, has a Warranty in Lav 
annexed to it, by which the Lord is bound to warrant to the Tenant and his Heirs. 4 Co. 60. 
If one makes a Gift in Tail, or Leaſe for Life of Land by Deed or without Deed, reſer. 
ving a Rent, or of a Rent. ſervice by Deed; in theſe Caſes there is annexed an implied 
Warranty againſt the Donor or Leſſor, his Heirs and Aſſigns. Co. Lit. 334. : 
When Dower is aſſigned to a Woman, there is a Warranty in Law included, which 8 
that the Tenant in Dower being impleaded, ſhall vouch and recover in Value a third Pen 
of the two Parts whereof ſhe is dowable. Ca. Lit. 384. 
And this Warranty in I aw is of the Nature of a lineal Warranty, and ſhall bind 3s 4 
lincal Warranty only, for it never bars any collateral Title. And 
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And hence it is, that this Warranty and Aſſets in ſome Caſes is a good Bar; as if a Te- 
nant in Tail exchanges for other Lands which are deſcended to the Iſſue, and he has accepted 
of them, or if not, that other Lands are deſcended ro him. 


But if Tenant in Tail of Lands makes a Gift in Tail, or Leaſe for Life, rendring Rent, 
and dies; this is no Bar. | 
And yet if other Aſſets in Fee-ſimple deſcend, this Warranty in Law and Aſſets is a 
good Bar. Co. Lit. 384. | ; 


E 


— 
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(f) What ſhall be ſald a lineal Warranty, and how ſuch Warranty will bar. 


F the Caſe be ſo that if no ſuch Warranty had been made by the Father or other Ance- 
] tor, the Right of the Lands or Tenements ſo warranted had or might have deſcended 
xr come from the ſame Anceſtor, and that from and by him that made the ſame Warranty, 
{ach a Warranty is a lineal Warranty. Lit. $. 703, 711. 

As if a Man be ſeiſed in Fee of Land, and makes a Feoffment of it to another, and binds 
him and his Heirs to warrant the Land, and has Iflue, and dies, and the Warranty deſcends. 
upon the Iſſue; this is a lineal Warranty, for if none ſuch had been, the Right of the Land 
had deſcended to him as Heir to his Father, and he muſt have made his Deſcent by him. 

And if there be a Grandfather, Father and Son, and the Grandfather be diſſeiſed, and the 
Father releaſes to the Diſſeiſor being in Poſſeſſion with Warranty, Sc. and dies, and after 
the Grandfather dies; this is a lineal Warranty to the Son, and although in this Caſe the 
Warranty deſcends before the Right, yet it is a good Bar. Co. Lit. 371. 

And if there be two Brothers, and the Father is diſſeiſed, and the eldeſt Brother releaſes 
with Warranty, and dies without Ifſue, and after the Father dies, and the Warranty deſcends 
to the younger Son; this is a lineal Warranty to him. Liz. . 707. 

And if Lands be given to A. for Life, the Remainder to the right Heirs, and he makes 
2 Feoffment with Warranty, and dies; this is but a lineal Warranty : And if there be two 
Parceners, and the Eldeſt enters into all the Land to her own Uſe, and then makes a Feoff- 
ment with Warranty, and dies without Iſſue; this as to her own Part is a lineal Warranty, 
but as to her Siſter's Part it is a collateral Warranty. Co. 66, 67. 

And in every Caſe where one demands an Eſtate-tail, if any Anceſtor of the Iſſue in Tail, 
whether he had Poſſeſſion of the Land or not, has made a Warranty, and if the Iſſue, that 
was to bring a Writ of Formedon, may or might have by Poſſibility, by ſome Matter that 
might have been done, conveyed to himſelf a Title by Force of the Gift by him that made 
the Warranty; this is a lineal Warranty. | 

As if a Man be ſeiſed of Land of an Eſtate-tail to him and the Heirs of his Body be- 
gotten, and makes a Feoffment of it, and binds him and his Heirs to warrant it, and has 
Idue, and dies; this Warranty deſcending upon the Iſſue is a lineal Warranty. 8 Co. 12. 
Terms de la Ley, Tit. Warranty. . 

And if Lands be given to one and the Heirs Male of his Body, and for want of ſuch Iſſue 
to the Heirs Female of his Body, and the Donee makes a Feoffment with Warranty, and 
has Iſſue a Son and a Daughter, and dies; this Warranty is lineal to the Son, and if the 
Son dies without Iſſue Male, it is a lineal Warranty from the Father to the Daughter. 

But if the Brother in his Life-time releaſes to the Diſcontinuee, Cc. with Warranty, Ec. 
and after dies without Iſſue; this is a collateral Warranty to the Daughter. Lz. §. 719. 

If Lands be given to the Huſband and Wife and the Heirs of their two Bodics cngen- 
cred, and they have Iſſue, and the Huſband diſcontinues, and dies, and after the Wife re- 
laſes with Warranty, and dies; this is a lineal Warranty. Lit. §. 714. | 

And if Lands be given to a Man and Woman unmarried, and the Heirs of their two 
Bodies, and they intermarry, and are diſſciſed, and the Huſband releaſes with Warranty, 
and dies, and after the Wife dies; this is a lineal Warranty to the Ifſuc for all the Land. 
Co. Lit. 278. | | | a 

And if Keen in Tail has Iſſue three Sons, and diſcontinues, and the middle Brother re- 
leaſes with Warranty, and dies without Iſſue, and after the Father dies, and after the eldeſt 
Brother dies without Iſſue, ſo that the Warranty deſcends to the younger Brother; this is a 
lineal Warranty to him. Lit. F. 718. 

And if a Father gives Land to his eldeſt Son and the Heirs Male of his Body, Sc. the 
Remainder to the ſecond Son, Sc. if the eldeſt Son aliens in Fee with Warranty, Sc. and 
_ ITue Female, and dies without Iſſue Male; this is a lineal Warranty to the ſecond. 

id. . 1 

And in all theſe Caſes of a lineal Warranty, if the Right of the Eſtate to be barre. be the 
Right of an Eſtate in Fee-ſimple, it is a Bar without any Aſſets, | 1 

or 
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For the Rule is, that as to him that demands a Fee, ſimple by any of his Anceſtors, 1, 


ſhall be barred and bound by a. lineal Warranty that deſcends upon him, unleſs he be 
{trained by ſome Statute. _ | | te- 

But it does not bind the Right of an Eſtate in Fee and Tail without Aſſcts. 

For in that Caſe the Rule is, that as to him that demandeth Fee-tail by Writ of Form? 
in the Deſcender, he ſhall not be barred by a lineal Warranty, unleſs he has Aſſcts by De 
ſcent in Fee-ſimple of other Land from the Anceſtor that made the Warranty ; and ther 2 
is a bar for ſo much only as deſcends to him, and no more. Lit. $ 711,'712, Des. & 
Stud. 152. 7 Co. 153. 8 Co. 52. 

And yet if the Iſſue in Tail aliens the Aſſets deſcended, and dies; the Iſſue of that 
Iſſue is not barred by this Warranty and Aſſets. Co. Lit. 393. 

But if the Iſſue to whom the Warranty deſcends brings his Writ of Formedon, and 11 
barred by Judgment by reaſon of the Warranty and Aſſets; in this Caſe although he aliens 
the Aſſets afterwards, yet the Eſtate-tail is barred for ever. Bid. 


(G) What ſtall be faid a collateral Warranty, and how fuch a Warray 
J 
ſhall bar. 


F Tenant for Life aliens in Fee with Warranty, or be diſſeiſed and releaſes to the Diſſeiſor 

with Warranty, and dies, and the Warranty deſcends on him in Reverſion or Remainder. 
this is a collateral Warranty. 3 i 

So if the Leſſee for Life be diſſeiſed, and a collateral Anceſtor of him in Reverſion relea.; 
with Warranty, and dies, and the Warranty deſcends on him in Reverſion; this is a colla. 
teral Warranty, for that is collateral which is collateral to the Title of the Land. 2 Co. 67, 
21 l. 7. 10. Lit. F. 725. | | 

And if a Man ſeiſed of Lands in Fee has Iſſue two Sons, and the Father dies, and 
the younger Son enters, and aliens the Land with Warranty, and dies without Iſſue; 
this is no collateral Warranty that is deſcended on the elder Brother. Lit. $. 707. Def, 
& Stud. 152. 5 ; | 

And if > Son be diſſciſed of his own Land, and brings an Aſſiſe, and after the Father 
releaſes to the Diſſeiſor with Warranty, and dies; this Warranty that deſcends to the Son is 
a collateral Warranty. 21 H. 7. 10. 

And if a Father diſſeiſes his Son of the Land he has of his own Purchaſe, without any 
Intent to alien aſterwards and to bar his Son, and after he makes a Feoffment with War- 
ranty, and dies before the Entry of his Son, ſo that the Warranty deſcends; this is a col- 
lateral Warranty. Lit. §. 707. 

If there be Father and two Sons, and the Father is diſſciſed, and the younger Son releaſes 
Warranty to the Diſſeiſor, and dies without Iſſue, and then the Father dies; in this Caſe 
the Warranty now deſcended is a collateral Warranty. ; 

If a Leaſe be made for Life to the Father, the Remainder to his next Heir, and the 
Father is diſſeiſed, and releaſes with Warranty, and dies; this is a collateral Warranty to 
the Heir. | ; 

And if the Husband diſcontinues the-Right of his Wife, and an Anceſtor collateral to 
the Wife to whom ſhe is Heir releaſes with Warranty, and dies, and after the Husband dies; 
this is a collateral Warranty, and a Bar to her. Co. Lit. 388. 7 OY 

And in every Caſe where a Man demands an Eſtate-tail by a Writ of Pormedon, if an 
Anceſtor of the Iſſue in Tail, which has or has not Poſſeſſion, makes a Warranty, and the 
Itue that is Demandant cannot by any Poſſibility that may be done convey to him a Title 
by Force of the Gift, from and by him that made the Warranty; this is a collateral War- 
ranty ; as if Tenant in Tail diſcontinues the Tail, and dies, having Iſſue, and the Uncle of 
the Iſſue releaſes with Warranty to the Diſcontinuee, and dies without Iſſue, ſo that the 


Warranty deſcends on the Iſſue in Tail; this is a collateral Warranty. 


So if ſuch a Diſcontinuee makes a Feoffment in Fee, or be diſſeiſed, and the Uncle 
relcaſes with Warranty to the Diſſeiſor or Feoffee, and dies without Iſſue, and the Warranty 
deſcends on the Iſſue; this is a collateral Warranty, Tit. &: 709. Plow. 234. 10 Co. 96. 
Neltv. 78. : | : | 

It a Tenant in Tail has three Sons, and diſcontinues the Tail in Fee, and the middE 
Brother releaſes to the Diſcontinuee with Warranty, and after the Tenant in Tail dies; this 
is a collateral Warranty to the elder Brother. Lit. $. 708. | e 
If one has Iſſue three Sons, and gives Land to the eldeſt and the Heirs of his Body, 
and for want of ſach Iſſue, to the middle and the Heirs of his Body, the Remainder to the 
third and the Heirs of his Body, and the eldeſt diſcontinues the Tail in Fee with War- 
ranty, and dies without Iilue ;z this is collateral to the middle Son. 


In | 
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jn the ſame Manner it is in Caſe where the middle Son has the ſame Land by Force 
of the ſame Remainder, becauſe his elder Brother made no Diſcontinuance, but died with- 
out Iſſue of his Body, and after the middle Brother makes a Diſcontinuance with Warranty, 
Ge, and dies without Iſſue; this is a collateral Warranty to the youngeſt Son. | 

And in this Caſe if any of the Sons be diſſeiſed, and the Father that made the Gift, Se. 
releaſes to the Diſſeiſor all his Right with Warranty; this is a collateral Warranty to that 
Sn upon whom the Warranty does deſcend. Lit. $. 716. 

If Lands be given to A. and the Heirs of his Body, and for want of ſuch Iſſue to E. his 
ciſter and the Heirs of her Body, and A. makes a Feoffment with Warranty, and dies 


. VN. 713. 
or” 12 be given to a Man and the Heirs of his Body begotten, who takes a Wife and 
bas Iſſue a Son by her, and the Husband diſcontinues the Tail in Fee, and dies, and after 
the Wife releaſes to the Diſcontinuee with Warranty, and dies, and the Warranty deſcends 
to the Son; this is collateral to him. 
if Tenant in Tail diſcontinues the Tail in Fee, and the Diſcontinuee is diſſeiſed, and 
the Brother of the Tenant in Tail releaſes to the Diſſciſor with Warranty in Fee, and 
dies without Iſſue, and the Tenant in Tail has Iſſue, and dies; this is collateral as to 
the Iſſue. i 
If Tenant in Tail has Iſſue two Daughters, and dies, and the elder enters into all to 
her own Uſe, and therefore makes a Feoffment in Fee with Warranty, and dies with— 
out Iſſue; this Warranty as to the other Siſter's Part is collateral, but not as to her own. 
Li. §. 701. ; 
It 1 Husband and Wiſe, Tenant in ſpecial Tail, have Iſſue a Daughter, and the Wife 
dies, and the Husband by a ſecond Wife has Iſſue another Daughter; and diſcontinues in 
Fee, and dies, and a collateral Anceſtor of the Daughter's releaſes to the Diſcontinuee with 
Warranty, and dies, and the Warranty deſcends upon both the Daughters; this is a col- 
lateral Warranty to them. | 
It Lands be given to one and the Hcirs Male of his Body, and for want of ſuch Iſſue 
to the Heirs Female of his Body, and the Father dies, and the Brother releaſes with War— 
ranty, and dies without Iſſue; this is collateral to the Daughter. Co. Lit. 373. 
If Tenant in Tail makes a Leaſe for Life, the Remainder to another in Fee, and a colla- 
teral Anceſtor confirms the Eſtate of Tenant for Life with Warranty, and dies, and after 
the Tenant in Tail dies having Iſſue; this is a good binding collateral Warranty during the 
Eſtate for Life. Lit. f. 738. | 
And in all theſe and ſuch like Caſes of a collateral Warranty, whether the Right 
be the Right of an Eſtate-tail, or the Right of an Eſtate in Fee-ſimple that is to be 
barred, it is a Bar without any Aſſets; for in this Caſe the Role is, that a collateral 
Warranty is a Bar to him that demands Fee-ſimple, and alſo to him that demands Fee- 
tail, without any other Deſcent of Lands in Fee-limple, ſo that the Heir on whom the 
lame Warranty is deſcended can never have the Land ſo warranted whilſt the Warranty 
continues in Force, but is bound thereby, except it be in ſome ſpecial Caſes reſtrained by 
Act of Parliament; as where the Husband alone during his Wife's Life, or after her Death, 
being Tenant by the Curteſy, makes a Fine by Fine or Deed of his Wife's Land which 
ſhe has by Deſcent or Purchaſe, with Warranty; this will not bar her Heir without 
5 of other Lands in Fee-ſimple deſcended from the ſame Anceſtor that made the 

arranty. | 
Or as 5 a Wife after her Husband's Death ſhall alone, or with her ſucceeding Huſ- 
band, alien, releaſe, confirm or diſcontinue with Warranty, the Land ſhe holdeth in Dower, 
or in Tail, of the Gift of her former Husband, or any of his Anceſtors; this Warranty is 
voidable, and will not bind with Aſſets. Lit. §. 712, 738. Co. Lit. 374, 365. Stat. Glcuc. 
(3. Stat, 11 H. 7. c. 20. 10 Co. 66. | 

Thus the Common Law is as to collateral Warranties ; but by Stat. 4 & 5, Ann. c. 16. 
\. 21. All Warranties which ſhall be made after the firſt Day of Trinity Term 1705. by any 
Tenant for Life, of any Lands, Tenements or Hereditaments, the ſame deſcending or 
coming to any Perſon in Reverſion or Remainder, ſhall be void and of no Effect; and 


Lands, Tenements or Hereditaments, by any Anceſtor who has no Eſtate of Inheritance 
'1 Poſſeſſion in the ſame, ſhall be void againſt his Heir. 
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without Iſſue, having two Siſters E. and S. this is a collateral Warranty to E. 8 Co. 52. 


likewiſe all collateral Warranties + which | ſhall be made after the ſaid Trinity Term, of any - 
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(H) What ſhall be ſaid a Warranty that begins by Diſſeiſin, Abatement or J. 
truſion, and what is the Effet thereof. 


F the Son purchaſes Land, Sc. and after lets it to his Father, or any other Anceſtor, for 


Years, or at Will, and he by his Deed enfeoffs a Stranger, and that with W arranty, and 


after dies, whereby the Warranty deſcends upon the Heir; this Warranty commences by 


Diſſeiſin. 

So if Tenant by Elegit, Statute- Merchant, Guardian in Chivalry, or Socage, or becauſe 
of Nurture, makes a Feoffment with Warranty, and this Warranty deſcends on his H 
does not commence by Diſſeiſin. 

So if one who has no Right at all enters into my Land, and makes a Feoffment to another 
with Warranty. | 

So if one Coparcener enters into the whole Land, and makes a Feoffment in Fee with 
Warranty; this Warranty as to the one Moiety begins by Diſſeiſin. 

So if Father and Son purchaſe Lands to them jointly, &c. and the Father aliens the Whole 
to another with Warranty, Sc. and after the Father dies; this Warranty as to the one Moiety 
begins by Diſſeiſin. | 

But if the Purchaſe be to them two and the Heirs of the Son, it is otherwiſe ; for if the 
Son enters in the Life-time of the Father, the Warranty is avowed for all, but if he does 
not enter, then as to the Father's Moiety it is a collateral Warranty. 

And if the Purchaſe be to the Father and Son and the Heirs of the Father, and the Father 
aliens. with Warranty, Sc. in this Caſe the Warranty is good for the Whole. Liz. F. 699, 
700, 701, 702. Finch 82. Co. Lit. 367. 

If the Father be Tenant for Life, the Remainder to his Son and Heir in Fee, and the 
Father by Covin and Conſent, on Purpoſe to bar the Heir by a collateral Warranty, makes 
a Leaſe for Years, to the End that the Leſſee ſhould make a Feoffment in Fee, that the 
Father may releaſe to the Feoffee with Warranty; and all this is done accordingly, and the 
Father dies, and the Warranty deſcends to the Son; in this Caſe the Warranty ſhall be (aid 
to begin by Diſſeiſin. 

But if the Father in this Caſe makes a Feoffment in Fee with Warranty, and dies; this 
is a good Warranty to bind the Son although it be done on Purpoſe to bar him. 

So if one Brother makes a Gift in Tail to another, and the Uncle diſſeiſes the Donee, 
and enfeoffs another with Warranty, the Uncle dies, and the Warranty deſcends on the 
Donor, and then the Donee dies without Iſſue; this Warranty begins by Diſſeiſin. 

So if the Father and Son and a. third Perſon be Jointenants in Fee, and the Father makes 
a Feoffment in Fee of the Whole with Warranty, and dies, and then the Son dies; in this 
Caſe, as to the Part of the third Perſon, and to the Part of the Son, the Warranty ſhall be 
ſaid to begin by Diſſeiſin. 

But Releaſes at this Day by a Tenant for Life, to a Diſſciſor or any other without Covin, 
although it be to the Intent to bar him in Reverſion, ſhall bar him; for Intent without 
Covin and Diſſeiſin ſhall not avoid a Warranty. 

Warranties which begin by Diſſeiſin have theſe Qualities : | 

Firſt, For the moſt part the Diſſeiſin is done immediately to the Heir that is bound by 
the Warranty. 

Secondly, The Warranty and Diſſeifin are mul and ſemel. 

And yet if a Man diſſeiſe another with Intent to make a Feoffment with Warranty, although 
the Feoffment be made twenty Years after the Diſſeifin, yet it ſhall be ſaid to be a War- 


eir; it 


ranty that begins by Diſſeiſin. 


But in all theſe Caſes of Warranties that begin by Diſſeiſin, this is the Rule, that they 
are altogether void and without Force as to all others but to the Parties themſelves that 
make them, and therefore they do not bar or bind any others at all of their Right that 
have any. 

And * ſame Law is of a Warranty that begins by Abatement or Intruſion; that 
is, when an Abatement or Intruſion is made on Purpoſe to make a Feoffment in Fee 
with Warranty. | 

And ſo allo it is where the Tenant dies without Heir, and an Anceſtor of the Lord enters 
before the Entry of the Lord, and makes a Feoffment in Fee with Warranty; in this Caſe 
this ſhall not bind the Lord, becauſe it begins by Wrong. 5 Co. 80. Co. Lit. 366, 367. 


(I) 7 


Ch. 5. f. 7- | Warranty, 


8 


(1) To what 7. hings a Warranty may be annexed and extended, and to what not, 
and bow, 


Warranty in Deed may be annexed to Eſtates of Inheritance or Freehold, and that not 
A only of corporeal Things which _ by Livery, as Houſes, Lands, or the like, but 
alſo of incorporeal Things which lie in Grant, as Advowſons, Rents, Commons, Eſtovers, 
and the like, which iflue out of Lands or Tenements, and that not only to Inheritances in 
eſſe, but alſo to ſuch as are newly created; as a Man (ſome ſay) may grant a Rent, Sc. de 
1700, out of the Land for Life, in Tail, or in Fee, with Warranty. 

So a Warranty in Law may extend to a Rent newly created, and therefore if ſuch a 
Rent be ane in Exchange for an Acre of Land; this Exchange and Warranty thereunto 
annexed is good. 

But a Warranty may not be annexed to an Eſtate or Leaſe for Vears, although it be a 
Leaſe of one thouſand Years, nor to any other Chattel; and therefore in all Actions in 
which LE for Years may have, as Treſpaſs, &c. a Warranty cannot be pleaded in Bar, 
Co. Lit. 366, 389. | 

A 8 be made upon any Kind of Conveyance, as upon Fines, Feoffments, 
Gifts, Sc. alſo a Warranty may be made by and upon Releaſes and Confirmations made 
to the Tenant of the Land, although he that makes the Releaſe or Confirmation has no 
Right to the Land, Sc. and yet ſome ſay, that by a Releaſe or Confirmation where there 
is no Eſtate created, or Tranſmutation of the Poſſeſſion, a Warranty cannot be made to 
the Aſſignee. | 

But if A. be ſeiſed of Land in Fee, and B. releaſes to him, or confirms his Eſtate in Fee 
with Warranty to him, his Heirs and Aſſigns; in this Caſe the Warranty is good; and ſo 
it is in the Cale laſt before, and both the Party himſelf and the Aſſignee may vouch. 
Co. Lit. 372, 385. Lit. F. 738, 745, 706. 


(Kk) The Fruit and Effect of a Warranty in Deed, and what Uſe may be 
made of it. 


{he Fruit and Effect of a Warranty in Deed is, that it always concludes and bars the 
Warrantor himſelf of the Land ſo warranted for ever; ſo that all his preſent and fu- 
ture Rights that he has or may have therein are hereby extinct. 

And therefore if the Father be diſſeiſed, and the Son in his Life-time releaſe all his Right 
to the Land to the Diſſeiſor, and makes a Warranty of the Land in the Deed, and then the 
Father dies, and the Right of the Land deſcends to the Son ; in this Caſe although the Re- 
leaſe does not bar the Son, yet the Warranty bars him. 

And for the moſt part alſo it concludes and bars the Heirs of him that made the War- 
ranty, to whom the "pap Warranty deſcends, to demand the ſame Land againſt the War- 
ranty, for if it be a lineal Warranty, it is a Bar of an Eſtate in Fee-ſimple without any Aſſets, 
i. e, without any other Land deſcended to him in Fee-ſimple from the ſame Anceſtor that 
mui! the Warranty: And with Aﬀets it is a Bar of an Eſtate in Tail. 

And if it be a collateral Warranty, it is with or without Aſſets a Bar of an Eſtate in Fee- 
ſimple or Fee-tail, and all Poſſibility of Right thereunto; and yet ſo as it does not paſs 
any Eſtate or Right, but only binds the Right ſo long as the Warranty is in Force, for if 
the Warranty be avoided, the Right may be revived. Co. Lit. 265, 372, 365, 384. 4 Co. 
121. 10 Co. 97. 

But neither = lineal or collateral Warranty can enlarge an Eſtate, and therefore if the 
Leſſor by Deed releaſes to his Leſſee for Life, and warrants the Land to him and his 
Heir; this does not make his Eſtate greater, neither will it bar Titles of Entry or Action 
in Caſes of Mortmain, Conſent to a Raviſher, Mortgage or Dower; and therefore if 
an Anceſtor of the Lord has Title to enter upon an Alienation in Mortmain, and he 
rag and makes a Feoffment with Warranty; this Warranty will neither bar him nor 

is Heir. | | 

So if a collateral Anceſtor will make a Warranty which afterwards deſcends upon one that 
has Title of Entry upon a Condition broken; this will not bar his Entry, Sc. neither will it 
bar any Right that ſhall commence after the Warranty made. 

And the Warranty that commences by Diſſeiſin does not bind or bar any Eſtate with or 
without Aſſets. Co. Lit. 389, Cc. | 01 
And in Caſes where the lineal or collateral Warranty is a Bar, there if the Party be 
Impleaded by him or his Heirs that made the Warranty, the Party impleaded, who is 
Tenant of the Land, may plead and ſhew forth his Warranty againſt him, and demand 


I 5 Jud 8” 


Yo  engeoear / / 


— — _  —— 


_— 


3 


* __—_— — 1 E 
— oo Or re Cr 
- 


— Warranty. Part i 


1 (H) What ſhall be ſaid a Warranty that begins by Diſſeiſin, Abatement or Ju. 
| truſion, and what is the Effect thereof. 


| F the Son purchaſes Land, Sc. and after lets it to his Father, or any other Anceſtor, fo 
[ | Years, or at Will, and he by his Deed enfeoffs a Stranger, and that with W arranty, 


| Kaatfter dies, whereby the Warranty deſcends upon the Heir; this Warranty commences by 
| Diſſeiſin. 
| 


So if Tenant by Elegit, Statute-Merchant, Guardian in Chivalry, or Socage, or becauſe 

[| of Nurture, makes a Feoffment with Warranty, and this Warranty deſcends on his 

| does not commence by Diſſeiſin. 

| So if one who has no Right at all enters into my Land, and makes a Feoffment to another 

| with Warranty. | | 

1 So if one Coparcener enters into the whole Land, and makes a Feoffment in Fee with 

Warranty; this Warranty as to the one Moiety begins by Diſſeiſin. 
So if Father and Son purchaſe Lands to them jointly, Sc. and the Father aliens the Whole 

to another with Warranty, Sc. and after the Father dies; this Warranty as to the one Moiety 

ö begins by Diſſeiſin. | 
But if the Purchaſe be to them two and the Heirs of the Son, it is otherwiſe; for if the 

| Son enters in the Life-time of the Father, the Warranty is avowed for all, but if he does 

| not enter, then as to the Father's Moiety it is a collateral Warranty. 
And if the Purchaſe be to the Father and Son and the Heirs of the Father, and the Father 
aliens with Warranty, Sc. in this Caſe the Warranty is good for the Whole. Liz. &. 699, 
700, 701, 702. Finch 82. Co. Lit. 367. 
If the Father be Tenant for Life, the Remainder to his Son and Heir in Fee, and the 
Father by Covin and Conſent, on Purpoſe to bar the Heir by a collateral Warranty, makes 
a Leaſe for Years, to the End that the Leſſee ſhould make a Feoffment in Fee, that the 
Father may releaſe to the Feoffee with Warranty; and all this is done accordingly, and the 
Father dies, and the Warranty deſcends to the Son; in this Caſe the Warranty ſhall be ſaid 
to begin by Diſſeiſin. 
But if the Father in this Caſe makes a Feoffment in Fee with Warranty, and dies; this 
is a good Warranty to bind the Son although it be done on Purpoſe to bar him. 
So if one Brother makes a Gift in Tail to another, and the Uncle diſſeiſes the Donee, 
and enfeoffs another with Warranty, the Uncle dies, and the Warranty deſcends on the 
Donor, and then the Donee dies without Iſſue; this Warranty begins by Diſſeiſin. 
So if the Father and Son and a. third Perſon be Jointenants in Fee, and the Father makes 
a Feoffment in Fee of the Whole with Warranty, and dies, and then the Son dies; in this 
Caſe, as to the Part of the third Perſon, and to the Part of the Son, the Warranty ſhall be 
| ſaid to begin by Diſſeiſin. 
| But Releaſes at this Day by a Tenant for Life, to a Diſſeiſor or any other without Covin, 
| although it be to the Intent to bar him in Reverſion, ſhall bar him; for Intent without 
| Covin and Diſſeiſin ſhall not avoid a Warranty 

f Warranties which begin by Diſſeiſin have theſe Qualities : FI 

[| Firſt, For the moſt part the Diſſeiſin is done immediately to the Heir that is bound by 

| the Warranty. 

Secondly, The Warranty and Diſſeifin are mul and ſemel. 
And yet if a Man diſſeiſe another with Intent to make a Feoffment with Warranty, although 
the Feoffment be made twenty Years after the Diſſeifin, yet it ſhall be ſaid to be a War- 
ranty that begins by Diſſeiſin. | | 
But in all theſe Caſes of Warranties that begin by Diſſeiſin, this is the Rule, that they 
are altogether void and without Force as to all others but to the Parties themſelves that 
_ them, and therefore they do not bar or bind any others at all of their Right that 
ave any. 

„ hs ſame Law is of a Warranty that begins by Abatement or Intruſion ; that 
is, when an Abatement or Intruſion is made on Purpoſe to make a Feoffment in Fee 
with Warranty. | | 

And ſo alſo it is where the Tenant dies without Heir, and an Anceſtor of the Lord enters 
before the Entry of the Lord, and makes a Feoffment in Fee with Warranty; in this Caſc 
this ſhall not bind the Lord, becauſe it begins by Wrong. 5 Co. 80. Co. Lit. 366, 367. 
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(1) To what 7. kings a Warranty may be annexed and extended, and to what not, 
8 an 


Warranty in Deed may be annexed to Eſtates of Inheritance or Freehold, and that not 
A only of corporeal Things which Jon by Livery, as Houſes, Lands, or the like, but 
alſo of incorporeal Things which lie in Grant, as Advowſons, Rents, Commons, Eſtovers, 
and the like, which iſſue out of Lands or Tenements, and that not only to Inheritances in 
eſſe, but alſo to ſuch as are newly created; as a Man (ſome ſay) may grant a Rent, Sc. de 
100, out of the Land for Life, in Tail, or in Fee, with Warranty, 

So a Warranty in Law may extend to a Rent newly created, and therefore if ſuch a 
Rent be roms in Exchange for an Acre of Land; this Exchange and Warranty thereunto 
annexed is good. 

But a Warranty may not be annexed to an Eſtate or Leaſe for Vears, although it be a 
Leaſe of one thouſand Years, nor to any other Chattel; and therefore in all Actions in 
which ou for Years may have, as Treſpaſs, &c. a Warranty cannot be pleaded in Bar, 
Co. Lit. 366, 389. 

A Warrants une be made upon any Kind of Conveyance, as upon Fines, Feoffments, 
Gifts, c. alſo a Warranty may be made by and upon Releaſes and Confirmations made 
to the Tenant of the Land, although he that makes the Releaſe or Confirmation has no 
Right to the Land, &'c. and yet ſome ſay, that by a Releaſe or Confirmation where there 
is no Eſtate created, or Tranſmutation of the Poſſeſſion, a Warranty cannot be made to 
the Aſhgnee. 

But if A. be ſeiſed of Land in Fee, and B. releaſes to him, or confirms his Eſtate in Fee 
with Warranty to him, his Heirs and Aſſigns; in this Caſe the Warranty is good; and fo 
it is in the Caſe laſt before, and both the Party himſelf and the Aſſignee may vouch. 
Co. Lit. 372, 385. Lit. F. 738, 745, 706. 


(K) The Fruit and Effect of a Warranty in Deed, and what Uſe may be 
made of it. 


1 Fruit and Effect of a Warranty in Deed is, that it always concludes and bars the 
Warrantor himſelf of the Land ſo warranted for ever; ſo that all his preſent and fu— 
ture Rights that he has or may have therein are hereby extin&t. _.. 

And therefore if the Father be diſſeiſed, and the Son in his Life-time releaſe all his Right 
to the Land to the Diſſeiſor, and makes a Warranty of the Land in the Deed, and then the 


Father dies, and the Right of the Land deſcends to the Son; in this Caſe although the Re- 


leaſe does not bar the Son, yet the Warranty bars him. 

And for the moſt part alſo it concludes and bars the Heirs of him that made the War- 
ranty, to whom the ſame Warranty deſcends, to demand the ſame Land againſt the War- 
ranty, for if it be a lineal Warranty, it is a Bar of an Eſtate in Fee-ſimple without any Aſſets, 
i. e without any other Land deſcended to him in Fee-ſimple from the ſame Anceſtor that 
mie the Warranty : And with Aﬀets it is a Bar of an Eſtate in Tail. 

And if it be a collateral Warranty, it is with or without Aſſets a Bar of an Eſtate in Fee- 
ſimple or Fee-tail, and all Poſſibility of Right thereunto; and yet ſo as it does not paſs 


any Eſtate or Right, but only binds the Right ſo long as the Warranty is in Force, for if 


the Warranty be avoided, the Right may be revived. Co. Lit. 265, 372, 305, 384. 4 Co. 
121. 10 Go. 97. 

But neither = lineal or collateral Warranty can enlarge an Eſtate, and therefore if the 
Leſſor by Deed releaſes to his Leſſee for Life, and warrants the Land to him and his 
Heir; this does not make his Eſtate greater, neither will it bar Titles of Entry or Action 
in Caſes of Mortmain, Conſent to a Raviſher, Mortgage or Dower; and therefore if 
an Anceſtor of the Lord has Title to enter upon an Alienation in Mortmain, and he 
9 75 and makes a Feoffment with Warranty; this Warranty will neither bar him nor 
s Heir. | 

So if a collateral Anceſtor will make a Warranty which afterwards deſcends upon one that 
bas Title of Entry upon a Condition broken; this will not bar his Entry, Cc. neither will it 
bar any Right that ſhall commence after the Warranty made. CY Sh 
And the Warranty that commences by Diſſeiſin does not bind or bar any Eſtate with or 
vithout Aſſets. Co. Lit. 389, Ec. | "208 0 
And in Caſes where the lineal or collateral Warranty is a Bar, there if the Party be 
impleaded by him or his Heirs that made the Warranty, the Party impleaded, who is 
Tenant of the Land, may plead and ſhew forth his Warranty againſt him, and demand 
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344 CUarranty. | A Part J. 
Judgment whether he contrary to his own Warranty ſhall be ſuffered or received to demand 

rr l the Thing warranted; and this in Pleading is called a Rebutter. 
3 And it he be impleaded or ſued by another for the Land, then he to whom the War. 
quid. "  ranty is made, or his Heirs, may vouch, 7. e. call in the Warrantor or Heirs to warrant the 


I n · erpleader. 
Voucher. 
Vouchee. 


Tenant by 
Warranty. 


Summons ad 
Bhartantizan- 
dum. 


Counterplea 
to the Vouch- 
er, 


Counterplea 
to the War- 
ranty. 


Recovery, 


In Value. 


Serquatur tab 
ſua pes ic als. 


Deraignment 
det Cant. 


Wearraniia 
3 has ee. 


— 


Land. 

And this is an Interpleader in the Nature of an Action brought by the Warrantor againſt 
the Warrantee, wherein he that vouches (who is called the Voucher) is Demandant; and 
he that is vouched (who is called the Vouchee) is made Tenant or Defendant to the Action 
and the Voucher is as it were out of the Suit. | : 

And this ſecond Tenant the Vouchee is called the Tenant by the Warranty. 


And hereupon a Writ iſſues to the Sheriff to ſummon the Vouchee to appear, called 3 
Summons ad Warrantizandum. | 


And if the Vouchee appears, he muſt plead to the Voucher; and if he ſhews Cauſe why 
he ſhould not warrant, that muſt be tried; and this ſhewing of Cauſe is called a Counter. 
plea to the Voucher, © TGT 

But if he pleads in Avoidance of the Warranty, it is called a Counterplea to the War. 
ranty : And if he cannot deſend himſelf againſt the Warranty, the Stranger ſhall recover 
the Land demanded againſt the Voucher, and he ſhall recover as much other Land againſt 
the Vouchce of the Lands he has or had at the Time of the Voucher. 

And this Recovery of other Land is called a Recovery in Value. 

And if the Vouchee at the Time of the Voucher and Recovery has no Lands deſcended to 
him to anſwer the Warrantee, but has afterwards Lands happening to him by Deſcent from 
that Anceſtor, then he may have a Re-ſummons, and recover the Land that afterwards 
happens. 

Bur if the Sheriff returns upon the Summons, that the Vouchee 'is ſummoned, and he 
makes Default, then he ſhall have a Magnum Cape ad valentiam, when if he makes Default 
again, the Judgment ſhall be given againſt the Voucher, and he ſhall recover over the Value 
againſt the Vouchee; and it the Vouchee appears, and then makes Default, the Voucher 
ſhall have a Parvum Cape ad valentiam, and then it he makes Default, Judgment ſhall be 
given as before. | 

But if the Sheriff upon the Summons returns that he has nothing whereby he may be ſun: 
moned, then the Vouchee may have a Writ called Sequatur ſub ſuo periculo, whereupon ſhall 
iſſue an Alias and Pluries, and if the like Return be made, the Demandant ſhall have Judg- 
ment againſt the firſt Tenant, but he cannot recover in Value againſt the Vouchee. 

And if the Vouchee had a Warranty from ſome other for the Land, he may geraign, 
7. e. maintain the Warranty over, and ſhall recover in Value over alſo againſt his Voucher 
in the ſame Manner as before. Co. Lit. 101, 265. 10 Co. 98, 99. Dyer 42. 

Or the Warrantee to whom the Warranty is made, or his Heirs, may at any Time before 
they be impleaded for the Land, if they will bring a Warrantia Charte upon the Warranty 
in the Deed againſt the Warrantor or his Heirs, and hereby all the Land the Heir of the 
Warrantor has by Deſcent from the Anceſtor, who made the Warranty at the Time of this 
Writ brought, ſhall be bound and charged with the Warranty into whoſe Hands ſoever it 
goes afterwards ; ſo if the Land warranted be after recovered from the Warrantee, he ſhall 
hove ſo much Land over again of the other Land of the Heir of the Warrantor, or of ti: 
Warrantor himſelf, if he be living. 

And although the Warrantee or his Heirs recover in this Writ, yet upon Occaſion he 
may afterwards vouch the Warrantor or his Heirs notwithſtarding. 

And herein obſerve it is good Policy if a Man ſuſpect any Thing to bring this Writ of 
IWarrantia Cherte betimes, becauſe it binds all the Land of the Warrantor from the Time 
of the Writ brought, and not any of his other Lands he had before that Time that are no 
aliened. F. N. B. 134. Co. Lit. 102. | 

No Fine nor Warranty ſhall bar any Eſtate in Poſſeſſion, Reverſion or Remainder, which 
is not deveſted and put to a Right; for he who has the Eſtate or Intereſt in him, cannot 
put to his Action, Entry or Claim; for he has that already which Entry, Action or Claim 
can give him. 9 Co. 106. a. 10 Co. 95. b. 96. 4. Sid. 459, 2 Iuſt. 317. Cro. Jac. 60. 
5 Co. 124. Vent. 81. 3 | | 

Nota; Where the Entry is gone, and only a Right of Action left, there a Warranty ſhal 
bind; but it ſhall not bind where there is a Right of Entry. | 
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(L) Nl may take Advantage of a 1 and how and againſt whom it may 
nan. 


LL thoſe that are Parties to the Warranty, 7. e. ſuch as are named in the Deed regu⸗ 
A larly, ſhall take Advantage of the Warranty; as if one wartants Land to another, his 
Heirs and Aſſigns; in this Caſe both the Heirs and the Aſſigns may take Advantage of it, 
and they both may vouch or rebut, or have a Warrantia Charte, fo as they come in Pri- 
vity of Eſtate z for otherwiſe the Heir or Aſſigns cannot vouch, or have a I/Varrantia Charte, 
and yet he may rebut notwithſtanding in divers Caſes. 

But thoſe who are not named for the moſt part ſhall not take Advantage of the War- 
ranty 3 and therefore if Land be warranted to J. S. and not to him and his Heirs, or to 
him and his Aſſigns, or to him, his Heirs and Aſſigns , in theſe Caſes neither the Heir nor 
the Aſſignee may vouch or have a Warrantia Chartæ; and yet in ſome Caſes where it is ſo, 
the Aſſignee or Tenant of the Land may rebut. Co. Lit. 365. 5 Co. 17. 

The Warranty annexed to an Exchange or Partition by Dedi, and by Homage Anccſtrel, 
always goes in Privity, and therefore an Aſſignee in theſe Caſcs can take no Advantage 
K | 
And yet in the Caſes of Exchange and Dedi, an Aſſignee may rebut. But the Aſſignee 
of a Leſſee for Life may take Advantage of the Warranty in Law annexed to his Eſtate, 
Co. Lit. 384. | | 

If ve. grants to warrant Land to another, his Heirs and Aſſigns ; in this Caſe the Heirs | 
or Aſſigns, Heir of the Aſſignee, or Aſſignee of the Heirs of the Feoffee, or Aſſignees of 
Aſſignees in infinitum, ſhall take Advantage of the Warranty ; and therefore, if one enfeoffs 
7.8. to have and to hold to him, his Heirs and Aſſigns, and warrants the Land to him, his 
Heirs and Aſſigns, and A. enfeoffs B. and his Heirs, and B. dies; in this Caſe the Heir of 
B. ſhall vouch as Aſſignee to A. 

And if one enfeoffs A. and B. Habendum to them and their Heirs, and warrants the Land 
to them, their Heirs and Aſſigns, and A. dies, and B. ſurvives, and dies, and his Heir en- 
feoffs C. in this Caſe C. ſhall take Advantage of this Warranty as Aſſignee. 

If one enfeoffs A. with Warranty to him, his Heirs and Aſſigns, and A. enfeoffs B. and 
B. reinfeoffs A. in this Caſe neither A. or his Aſſigns ſhall ever take any Advantage of this 
Warranty. 

And yet if B. enfeoffs the Heir of A. he may take Advantage of the Warranty. 5 Co. 17. 
Co. Lit. 384, 388. 

If one makes a Feoffment by Deed with Warranty to the Feoffee, his Heirs and Aſſigns, 
and the Feoffee makes a Feoffment over to another by Word without Deed; in this Caſe 
the ſecond Feoffee ſhall have all the Advantage of this Warranty, for an Aſſignee by Word 
ſhall have the ſame Advantage that an Aſſignee by Deed ſhall have. id. 

If a Feoffment be made with Warranty to a Man and his Heirs and Aſſignees, and he 
makes a Gift in Tail, the Remainder in Fee, and the Donee makes a Feoffment in Fee ; this 
Feoffee ſhall not vouch as Aſſignee, but he muſt vouch his Donor upon the Warranty in 
Law, and yet he may rebut. Bid. | 
If Lands be given to two Brethren in Fee- ſimple, with Warranty to the Eldeſt and his i 
Heirs, and the Eldeſt dies without Iſſue; in this Caſe, although the other Brother be his | 
Heir, yet he ſhall have no Advantage at all by the Warranty, becauſe he comes in above 
the Warranty. Bid. 

But generally all that claim under the Warranty ſhall take Advantage thereof by way of 
Rebutter, although they can take no other Advantage by it. Bid. 

If one makes a Feoffment to two, their Heirs and Aſſigns, and one of them makes a 

Feoffment in Fee; this Feoffee in this Caſe ſhall not take Advantage as Aſſignee. Bid. 

An Aſſignee of Part of the Land ſhall take Advantage of a Warranty ; as, 

If a Man makes a Feoffment of two Acres with Warranty to him, his Heirs and Aſſigns, 
and the Feoffee makes a Feoffment of one Acre of it to another ; in this Caſe the ſecond 
Feoffee ſhall take Advantage of the Warranty as Aſſignee. Co. Lit. 385. 

And therefore herein there is a Difference between the whole Eſtate in Part, and Part of 
the Eſtate in the Whole or in any Part; for if a Man has a Warranty to him, his Heirs and 
Aſſigns, and he makes a Leaſe for Life, or Gift in Tail; in theſe Caſes the Leſſee or Donee 
ſhall not take Advantage of the Warranty as Aſſignee, but they may vouch the Leſſor or 
Donor upon the Warranty in Law. Co. Lit. 385. 

But if a Leaſe for Life be made, the Remainder in Fee; ſuch a Leſſee may vouch as Aſ- 


lignee upon the firſt Warranty. Co. Lit. 384. 
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eee 
If the Father has a Feoffment made to him and his Heirs with Warranty, and he makes g 


Feoffment to his Son and Heir with Warranty; in this Cate the Son may take Advan 
of the firſt Warranty after his Father's Death. Did. 

If a Man enfeofis a Woman with Warranty, and they intermarry and are impleadea, and 
upon the Default of the Huſband the Wife is received; in this Caſe ſhe may vouch her 
Huſband, & fic e converſo. It a Woman enſeofls a Man with Warranty, and they inter 
marry and are impleaded; the Huſband in this Caſe ſhall vouch himlelf and the Wie, 
Co. Lit. 390. 

He that comes into the Land merely by Act of Law in the Poſt, as the Lord by Eſcheat 
or the like, ſhall never take Advantage of a Warranty ; and therefore if Tenant in Dower 
enfeoffs a Villain with Warranty, and the Lord of the Villain enters; or a Feoffment be tg 
a Baſtard with Warranty, and he dies without Iflue, and the Lord enters by Eſcheat; the 
Lord ſhall never take Advantage of theſe Warranties, 

But it is otherwiſe where a Man comes to the Land by Limitation of Uſe, or a common 
Recovery, which is by the Act of the Party; for if Tenant in Tail being in of another 
Eltate, i. e. by Diſſeiſin, or Feoffment of a Diſſeiſor, ſuffers a common Recovery, and a 
collateral Anceſtor of the Tenant in Tail releaſes with Warranty to the Recoveror, and after 
the Recoveror makes a Feoffment to Uſes, which are executed by the Statute of 25 H. g. 
and after the collateral Anceſtor dies; in this Caſe the Tertenants may take Advantage of 
the Warranty by way of Rebutter, although the Eſtate be transferred in the Pot. 

So if ke to whom the Warranty is made ſuffers a common Recovery, and after the An— 
celtor dies; the Recoveror may take Advantage of the Warranty by way of Rebutter, for 
any Man that has the Poſſeſſion ot Land, although he has no Deed to ſhew how he came 
by the Poſſeſſion of it, or how he is Aſſignee, may rebut the Demandant, and ſo bar him, 
and defend his own Poſſeſſion. 

And therefore the Tenant by the Curteſy, Donee in Tail that is in another Eſtate, an Af. 
guce by Force of a Warranty made to a Man and his Heirs, Feoffee of a Donee in Tail, 
may rebut and bar the Demandant by the Warranty. 26 H. 8. 3. 22 Aff. pl. 37. 29 4.34. 
3 Co. 62, 63. 


cage 


If one enteoffs another of an Acre of Ground with Warranty, and has Iſſue two Sons, 
and dies ſeiſed of another Acre of Land of the Nature of Borough Engliſh; in this Caſe, al- 
though the Warranty deſcends upon the eldeſt Son only, yet both the Sons may be vouched. 

And ſo alſo it is of Heirs in Gavelkind, the Eldeſt ſhall be vouched as Heir to the War— 
ranty, and the relt in reſpect to the Inheritance. 

And in like Manner of the Heir at the Common Law, the Heir of the Part of the Mother 
ſhall be vouched, or the Heir at the Common Jaw may be vouched alone at the Election 
of the Tenant. 

And in like Manner the Heir at Common Law ſhall be vouched with the Heir in Borough 
Engzliſh. 

1 ſo alſo a Baſtard ſhall be vouched with a Mulier. 

And if a Man dies ſeiſed of certain Lands in Fee, having Iflue a Son and a Davghter by 
one Venter, and a Son by another, and the eldeſt Son enters, and dies, and the Land de- 
ſcends to the Siſter ; in this Caſe the Warranty deſcends on the Son, and he may be vouched 
as Heir, and the Siſter alſo may be vouched as Heir to the Land. Co. Lit. 376. 1 Ed. 3. 13. 
8. 

"if Tg make a Feoffment with Warranty, and one of them dies, the Survivor ſhall not 
be charged alone with the Warranty, but the Heir of him that is dead ſhall be charged 
allo. 

And if two be bound to warrant Land, and both of them die, the Heirs of both of them 
ought to be vouched, and ſhall be equally charged. 

And if the Heir be vouched in the Award of three ſeveral Perſcns, the one of them only 
ſhall not be charged, but they ſhall be charged equally, 3 Co. 14. Co. Lit 386. 16 U. 
7: 13. 48 KE 3. 5: 

It a Woman tian of the Diſſciſor enfeoffs me with Warranty, and after ſhe is mar- 
ried to the Diſſeiſce z in this Caſe I may take Advantage of this Warranty againſt the Diſ- 
ſeiſee, and rebut him upon it, if he ſues me for the Land. : 

So if the Huſband and Wife ſues me for the Land of his Wife, and I have a Warranty 


of a collateral Anceſtor of the Huſband's deſcended to him; I may make Uſe of this to 
bar the Huſband and Wife. Co. Lit. 365. | 
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(Vi) Men a Warranty ſhall be ſaid to be defeated, determined or avoided, and bow, 


07 Mot. 


\ and this is fometimes by Matter in Law, and ſometimes by Matter in Deed. Co. Lit. 
025 * . 
tt the Plate to which the Warranty is annexed be gone, the Warranty annexed thereuntd 
15 JOIC alſo. 
And therefore if an Eſtate-tail to which a Warranty is annexed be ſpent, the Warranty 
15 determined. 
| And if a Man makes a Gift in Tail with Warranty, and after the Donee makes a Feoff- 
went, and dies without Iſſue, the Warranty is gone. 

go if Tenant in Tail diſcontinues the Tail, and the Diſcontinuee be diſſciſed, or makes a 
offment on Condition, and a collateral Anceſtor of the Iſſue releaſes to the Diſſciſor or 
| \f-e, on Condition, with Warranty, and after the Diſcontinuce enters upon the Diſſeiſor, 
the Feoffee, for the Condition broken; in theſe Caſes the Warranty made by the col- 
.-.-:| Anceſtor is gone. 

a2 a Seigniory be granted with Warranty, and the Tenancy eſcheat, ſo that the Seig⸗ 

extinct; hereby alſo the Warranty is defeated. | 
- 1 collateral Anceſtor heretofore had releaſed with Warranty, and then had entred into 
this Warranty had bound, bur if after he had been derraigned, the Warranty had 
A d:frated. 10 Co. 96. Co. 2, 3, 62. Lit. 5. 741. Co. Lit. 392. 

ther makes a Feoffment to his Son and Heir apparent with Warranty, and dics; 
ly that tne Warranty deſcends upon the Son; hereby the Warranty is gone. 

And yet if a Feoffment be made to a Man and his Heirs, and he dies, leaving Iſſue 
Daughters; in this Caſe the Warranty ſhall be divided, and is not determined. Co. Lit. 38 4. 
Bro. Garranty 27. 7 | 

If Tenant in Tail makes a Feoffment to his Uncle, and after the Uncle makes a Feoffment 
in Fee with Warranty, &c. to another, and after the Feoffee of the Uncle reinfeoffs again 
the Uncle, and after the Uncle enfeoffs a Stranger in Fee without Warranty, and dies with- 
out Iſſue, and the Tenant in Tail dies; hereby the Warranty made to the firſt Feoffee is 
dekcated. 

Sg if the Uncle makes the Warranty to the Feoſfee, his Heirs and Aſſigns, and takes 
back an Eſtate in Fee, and after enfeoffs another. 

But if one makes a Feoffment with Warranty to the Feoffee, his Heirs and Aſſigns, and 
the Feoffee reinfeoffs the Feoffor and his Wife, or the Feoffor and a Stranger; in theſe 
Caſes the Warranty is not defeated, but continues ſtil]. 

So if two make a Feoffment with Warranty to one, his Heirs and Aſſigns, and the Feoffee 
renfcoſts one of the Feoffors; in this Caſe the Warranty is not gone. 

And if in the firſt Caſe the Feoffee makes an Eſtate to his Uncle in Tail or for Life ſaving 
the Reverſion, or a Releaſe for Life, the Remainder over, Cc. in this Caſe the Warranty 
is only ſuſpended. Lit. $. 743, 744. Co. Lit. 390. 

If one makes a Feoffment or Releaſe with Warranty, and after is attainted of Treafon or 
Felony ; hereby the Warranty is gone; and although he afterwards obtains his Pardon, yet 
the Warranty is not revived. Co. Lit. 391. ; 

If a Feoffment with Warranty be made to two or more, and they being Jointenants after- 
wards by Deed make Partition; by this the Warranty is determined. 

So if there be two Jointenants, and one of them diſſeiſes the other, and he that is diſſeiſed 
recovers in an Aſſiſe, and has Judgment to hold in Severalty; hereby the Warranty is deter- 
mined. 6 Co. 12. 

So if A. and B. be Jointenants of Mhiteacre for Life, and A. by Fine grants to B. tetum 
E guicguid habet in tenementis; hereby the Warranty is gone. 

But if a Partition be made by Judgment upon a Writ by Force of the Statute of 13 H. 9. 
lis does not defeat the Warranty fallen to them, but it ſhall be divided between them, 
3 they ſhall all of them take Advantage of it. Euſtace and Shole's Cale, adjudged 

22 fac. B. R. 

if * enfeoffs three with Warranty to them and their Heirs, and one of them releaſes to 
one of the other two; hereby the Warranty is gone for that Part. But if one of them re- 
leaſes to the other two; in this Caſe the Warranty is not gone but continues; and they may 
Youch upon it. Co. Lit. 385. | 


2 | | If 


A Warranty lineal or collateral may be defeated, determined or avoided in all or in Part: 
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it appears of Record that he has nothing, but in the Capias ad valentiam it appears that he 


3 . e ee 
If one enfeoffs two Men and their Heirs, and one of them makes a Feoffment in Fee 


hereby the Warranty is not determined, but the other may take Advantage of it notwith. 
ſtanding. Co, Lit. 385. ; 

If the Party that has the Warranty, or the Eſtate to which the Warranty is annexeq f 
leaſes to him that is bound to warrant all Warranties, or all Covenants real, or all Demand. 
by either of theſe Releaſes the Warranty 1s gone. 85 

So alſo if in a Defeaſance made between the Parties it be agreed the Warranty ſhall be 
void, by this Defeaſance the Warranty may be void alſo. 

Or if it be ſo agreed that the Warrantee or his Heirs, &c. ſhall not vouch, or have 3 
I/arrantia Chartæ; by this the Warranty is avoided in Part. Co. Lit. 392, 393. Lit. 5. 48 

If Tenant in Tail enfeoffs his Uncle who enfeoffs another in Fee with Warranty, and th 
Feoffee releaſes the Warranty to his Uncle; thereby the Warranty is extinct. 

But if a Gift in Tail be made with Warranty, in this Caſe a Releaſe made by the Tenant 
in Tail of the Warranty will not extinguiſh it. Co. Lit. 291. 

If the Parties, between whom the Warranty is, intermarry, hereby the Warranty is ful. 
pended during the Coverture in ſome Cafes. Co. Lit. 390. 

If Tenant in Tail makes a Feoftment in Fee with Warranty, and diſſeiſes the Continuce 
and dies ſeiſed; this ſuſpends the Warranty. Co. Lit. 220. 

If two make a Feoffment in Fee, and warrant the Land to the Feoffee and his Heirs 
and the Feoffee releaſes the Warranty to one of the Feoffors; this does not determine the 
Warranty of the other as to the Moiety. | 

So if one enfeoffs two with Warranty, and one of them releaſes the Warranty; this doc; 
not extinguiſh the Warranty for the other Moiety, but it continues ſtill. Co. Lit. 492. 

A Warranty alſo may loſe its Force by taking Benefit or making Uſe thereof; for after 
a Man has once taken Advantage thereof in ſome Caſes, he can make no further Uſe of ir 
Did. 

In a Precipe the Tenant vouches, and at the Sequatur ſub ſuo periculo the Tenant and the 
Vouchee make Default, whereupon the Demandant has Judgment againſt the Tenant; and 
afterwards the Demandant brings a Scire Facias againſt the Tenant to have Execution; in 
this Caſe the Tenant may have a //arrantia Charte. Ibid. 

And if in that Caſe a Stranger had brought a Precipe againſt the Tenant, the Warranty loſt 
not its Force; but if the Tenant had Judgment to recover in Value againſt the Vouchee, 
he ſhould never vouch again by Reaſon of that Warranty, becauſe he had taken Advantage 
of the Warranty. Dia. 

And it is to be obſerved, that upon the Summoneas ad Warrantizandum if the Sheriff re- 
turns the Vouchee ſummoned, and he makes Default, the Tenant ſhall have a Capias ad 
valentiam ;, but if he returns that the Vouchee has nothing, then after the Sicut alias & plu- 
ries, a Sequarur ſub ſuo periculo ſhall iſſue, and there if the Vouchee makes Default, the 
Tenant ſhall not have Judgment to recover in Value, for he was never ſummoned, and 


had Aſſets, and he had been ſummoned before. Mid. | 

But in ſome ſpecial Caſes there ſhall be two Recoveries in Value upon one War- 
ranty 3; as, 

It a Diſſeiſor gives Lands to the Husband and Wife, and to the Heirs of the Husband, 
the Husband aliens in Fee with Warranty, and dies, the Wife brings a Cui in vita, the | 
Tenant vouches and recovers in Value, if after the Death of the Wife the Diſſeiſee brings a 
Præcipe againſt the Alienee, he ſhall vouch and recover in Value again. Co. Lit. 393. a. 

So it is where the. Wife brings a Writ of Dower againſt the Alienee, he ſhall recover in 
Value again upon the ſame Warranty. Lid. 

And it is in the ſame Manner if a Man be ſeiſed of a Rent by a defeaſible Title, and te- 
leaſes to the Tenant of the Land all his Right in the Land, and warrants the Land to him 
and his Heirs ; if he be impleaded for the Rent, he ſhall vouch and recover in Value for 
the Rent, and if he impleaded for the Land, he ſhall vouch and recover in Value again 
tor the Land. Did. 

But in theſe and the like Caſes, the Reaſon is in Reſpect of the ſeveral Eſtates recovered, 
but for one and the ſame Eſtate he, ſhall never recover but once in Value; and though 
pon HG - pes in Value be evicted, yet he ſhall never take Benefit of that Warranty 
after. Ibid. | | 

And as Warranties may be defeated in the Whole, ſo they may be defeated as to Part 
of the Benefit that may be taken of the ſame; as, | 

He who has a Warranty may make a Defeaſance not to take any Benefit by way of | 
Voucher : In the like Manner that he ſhall take no Advantage by way of Warrantia Chart, 
or by way of Rebutter. Co. Lit. 393. 8. | 
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(N) How a Warranty ſhall be expounded. 


LL Warranties in general are favourably. taken in Law, becauſe they are Part of Mens 
Aſſurances. | 
Every Warranty in Law is taken for and has the Effect of a lineal Warranty. 
The Warranty. that is made by Dedi & Conceſſi, or Dedi only in a Feoffment, is and 
ſhall be taken for a general Warranty againſt all Perſons to the Feoffee and his Heirs during 


the Life of the Feoffor only, although there be no Service reſerved by the Deed, nor Heir 


named; but it ſhall not extend to the Aſſignee of the Feoffee. 

And if there be any Service reſerved on the Deed, then it ſhall extend againſt the Heir 
alſo. 4 Co. 81. 5 Co. 17. 

A Warranty in Law that is made upon Gift in Tail, or Leaſe for Life, rendring Rent, 
is a ſpecial Warranty againſt the Donor and Leſſor, his Heirs and Aſſigns; ſo that the 
Donee or Leſſee may vouch the Grantor after the Grant of the Reverſion, or the Grantee 
of the Reverſion after the Attornment of the Tenant at his Election. 4 Co. 81. Co. Lit. 384. 

A Warranty in Law that is made upon an Exchange, is ſpecial in divers Reſpects, for it 
extends reciprocally to and againſt the Heirs of both Parties, and it extends only to the 
ſame Land that is given in Exchange, and no other; and no Uſe can be made of it but by 
Voucher, for no Farrantia Charte lies upon it. | | 

So alſo the Warranty that is made in Dower, is taken to extend only to the other two 
Parts of the Land. 4 Co. 121. Co. Lit. 384. 

A Warranty in Law that is made upon the Tenure of Homage Anceſtral, extends reci- 
procally to the Heirs, and againſt the Heirs of both Parties. Co. Lit. 384. Be 

If a Feoffment be made of Land to three jointly, and the Feoffors warrant the Land to 
the Feoffees, and every of them; this Warranty ſhall be joint and not ſeveral. 

But if the Eſtate be ſeveral, as if one grants Mhiteacre to A. and Blackacre to B. and grants 


to warrant the Land to them, and either of them; in this Caſe the Warranty ſhall be ſeveral. . 


Co. 59. 

b If . of full Age and an Infant join in a Feoffment with Warranty; this ſhall be 
taken for a good Warranty as to the Whole for him that is of full Age, and void for the 
Infant, and not void in Part and good in Part. Co. Lit. 367. 

If a Man makes a Feoffment in Fee, and binds his Heirs but not himſelf to Warranty 
by this his Heirs ſhall not be bound, and it ſeems alſo that it will not bind the Warrantor 
himſelf, Co. Lit. 386. 

But if a Man binds himfelf to warrant, and not his Heirs, by Feoffment; the Feoffor 
himſelf is bound to the Warranty, but not his Heirs; for it is a Maxim of Law, that the 
Heir ſhall never be bound to any expreſs Warranty but where the Anceſtor was bound by 
the ame Warranty, | 

If one makes a Feoffment to B. and his Heirs, and thereby grants to warrant the Land, 
and does not ſay to B. and his Heirs z yet this Warranty ſhall be taken to extend to them. 

But if the Feoffor grants to warrant the Land to B. and does not ſay to his Heirs, this 
ſhall not extend to his Heirs. 

And if in this Caſe the Warranty be to B. and his Aſſigns, it ſhall not extend to his 
Heirs, neither ſhall the Aſſignees take Advantage of it after the Death of B. and if the 
22 be to B. and his Heirs, and not to his Aſſigns alſo, this ſhall not extend to 

is Aſſignees. 6 

If one makes a Feoffment to A. Habendum to him and his Heirs, and binds himſelf and 
his Heirs to warrant the Land in forma prædicta; in this Caſe the Warranty ſhall extend to 
the Feoffee and his Heirs. Co. Lit. 47, 385. Dyer 42. Kelw. 108. 6 Co. 69. . 

[f one grants to warrant Land to another and his Heirs, and does not ſay againſt what 
Perſons; this ſhall be taken for a general Warranty againſt all Men. Co. 1. 

If one makes an Eſtate and grants to warrant the Land, but does not ſay how long; 
v1 ſhall be taken for ſo long as the Eſtate to which the Warranty is annexed does 
at, Did. , 

If a Warranty be made againſt any ſpecial Perſons, it ſhall extend to them and no further; 
and it ſhall extend in all Caſes for and to all Titles and Entries upon Title, and it ſhall not 
in any ſuch Caſes extend to tortious and unlawful Entries. Dyer 328. 

If a Man be ſeiſed of a Rent-ſeck iſſuing out of the Manor of Dale, and he takes a Wife, 
and the Husband releaſes to the Tertenant, and warrants Tenementa prædicta, and dies, this 
Warranty ſhall extend to the Rent as well as to the Land; and therefote if the Wife ſues 
for her Thirds of the Rent, the Tertenant may vouch for the Heir, 
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And regularly the Warranty extends to all Things iſſuing out of the Land, viz. to war. 
rant it in the ſame Manner and Plight as it was in the Hands of the Feoffor, and he a1 
vouch as of Lands diſcharged. 

And therefore if a Grantee of a Rent grants it to the Tenant of the Land on Con. 
dition, and the Tenant makes a Feoffment of the Land with Warranty; in this Cafe the 
Warranty ſhall not extend to the Rent, although the Feoffment be made of the Land diſ. 
charged of the Rent. \ 1 

And if a Woman has a Rent- charge in Fee, and ſhe intermarries with the Tenant of 
the Land, and a Stranger releaſes to the Tenant of the Land with Warranty; this War. 
ranty ſhall not extend to bar an Action to be brought after the Death of the Wife for 
the Rent. | 2 | 

But if in this Caſe the Tenant makes a Feoffment in Fee with Warranty, and dies, the 
Feoffee in a Cui in vita brought by the Wife ſhall vouch as of Lands diſcharged at the Time 
of the Warranty made. | 

So if Tenant in Tail of a Rent-charge purchaſes the Land and makes a Feoffment with 
Warranty, and the Iſſue brings a Formedon of the Rent, the Tenant ſhall not vouch, Gr. 
Co. Lit. 366, 388, 389. | 


8 E OT. VII. 
Of the Covenants, 


(A) Covenant what, Covenantor and Covenantee who, 


Covenant. A Covenant is the Agreement or Conſent of two or more by Deed in Writing ſealed and 
delivered, whereby either of the ſaid Parties promiſes to the other that ſomething is 
already done, or ſhall be done hereafter. Terms de la Ley, Tit. Covenant. Plow. 308. 
Covenantor. He who makes a Covenant is called the Covenantor, and he to whom it is made is called 
Covenantee. the Covenantee. 
A Covenant properly is a Specialty, but by Cuſtom, Conventio ore tenus fatta is binding 
in Briſtol. | 
The Plaintiff declared in Briſtol of a Covenant made by Word by the Teſtator of the 
Cuſtom of Defendant with the Plaintiff in Briſtol, and declared alſo within the ſaid City: There is a 
Briſel, Con- Cuſtom that Conventio ore tenus facta ſhall bind the Covenantor as ſtrongly as if it were made 
ven 2 le- in Writing. 
n Per Cur', This Cuſtom does not warrant this Action, for the Covenant binds the 
oa: 3 by Cuſtom, but does not extend to his Executors, but ſhall be taken ſtriftly, 
eon. 2. | | 
Where a Co- A Covenant to do a preſent Act is not properly a Covenant, as a Covenant to ſtand 
venant termi- ſeiſed. T. Raym. 26. Sid. 48. It is no Action properly, but an Action on the Caſe. 
nates in itſelf, When a Covenant is to pay Money, it is a ſingle Bill; but if it be to pay Money upon 
or to a preſent 


" AR, no Co. the Delivery of any Thing, Accord is a good Plea. 1 Keb. 155. in Margine. 


O 
venant pro- 


* (B) How @ Covenant differs from a Defeaſance, Condition, Warranty, an Ex- 
cettion, &c. 


„ ES a Covenant terminates in itſelf, it is not properly a Covenant but a De- 
feaſance. Plow. 138. a. * 
De ſeaſance As a Covenant that the Demiſe ſhall be void, it ſhall determine the Leaſe; and it cannot 
and uot a Co- enure to other Effect, for the Leſſee cannot have an Action upon this Covenant, for ſuch | 
venant- Action does not lie but where the Thing for which the Covenant is made is to be done in 
Time after. T. Raym. 26. | | 
But in an Action of Covenant in Nature of a Defeaſance of a Recognizance, that upon 
Payment the Recognizance ſhall be delivered up to be vacated and cauſed to be cancelled 
by the Defendant : This Covenant does not terminate in itſelf, but is for a collateral Act, 
2 engages the Party to ſuch Act, and not only that it ſhould be void. Keb. 103, 118. 
1d. 48. g | 
Covenant In Debt on a ſingle Bill of 68 J. with Covenant to pay it when ſuch Bills be ſtated and ap- 
yy a Defea- pear due for the Coſts of the Defendant Teſtator, and produced to two Attornies, Cc. 0. 
A r differently to be choſen between them, Cc. The Covenant being in the ſame Deed, it works 
as a Defeaſance or Acquittance, and not as a diſtin Deed, c. Keb. 624. 


Sometimes 


eee 


Sometimes a Covenant is in Nature of a Condition precedent; as in 3 Leon. 219. where Covenant in 
ne Lord of a Manor covenanted to aſſure the, Freehold. to one of his Copyholders and to his Nature of a 
Heirs, and the Copy holder, in Conſideration of the ſame Covenant performed, promiſed . 
o pay a certain Sum of Money: The Copy holder is not bound to pay the Money unleſs the” 28 


-d firſt performs his Covenant; otherwiſe if the Covenant on the Part of the Cop er 
a been ih Conſideration of the Covenant to be performed. 72 Sand. | 106% ö 0 wall Ar \ 
A Feoffment by Dedi & Concęſi in Action againſt the Feoffor does not warrant an Action Covenant and 
of Covenant on Eviction of the Inheritance, but it muſt, be deduced in the real Lien by War- bor Warranty, 
ranty 3 but in caſe of a Freehold only, it is a Ground for Covenant. Keb. 821. But in 8. fd 
v. 139. Hab. 3. If a Man makes a Deed by Feoffment with Warranty, and a Stranger 3 2285 
extends a Recognizance of the Feoffor on the Lands of the Feoffee, an Action of Cove- 
ant lies. ee, Merl , ꝓꝙ . Pairng 
f Upon expreſs real Covenants which extend to Freehold. or Inberitance, as warrant and de- Difference be- 
n; a Man cannot have an Action unleſs he be ouſted by one Ae has Title. Bretenl. 163. "pa ow 
And if a Man makes a Feoffment with Warranty, Non feoffavit is a good Plea for if 3 5 5 
the Feoffment be avoided, the Warranty is alſo voided, for that depends upon the Feoff- Word: of 
ment. Ibid. 72 M0 677 468 | Warranty. 
But if a Man makes a Leaſe for Years, and covenants that he will warrant and defend 
the Land to the Leſſee ; if the Leſſee be ouſted by one that has Title, or is without Title, 
he may have an Action of Covenant; for the Leſſor has the Evidences, and ought to defend 
the'Poſſeſſion of bis Leſſee, and the Right alſo and Damages are only to be recovered : 
And this is the Difference between a Leaſe and Inheritance though the Words of the Cove- 
nant be all one. | | = Bm i 
If a Leaſe for Years be made by Indenture, provided always and, it is agreed between the Covenant ard 
Parties, Qued licitum foret & eſſet to the Leſſor and his Heirs, at any and every Time vot an Excep- 
during the Term, to fell, cut down and ſell all the Woods and Trees upon the Premiſſes, ©”: 
Per Cur', It is not an Exception of the Trees, but only a Covenant, and ſo an Action of Waſte 
lies by the Plaintiff. Cro. Elix. 690. | | 


If a Bond be conditioned for Performance of Articles, by which the Defendant grants and Coverant and 


agrees with the Plaintiff, his Heirs and Aſſigns, Quod licitum foret. illis at all Times to have Grant allo. 

and uſe a Way by and over the Cloſe of the Defendant, in Conſideration whereof the Plain- 

tif agrees to pay the Defendant 20s. 6d. per Ann. This is a Grant of a Way, and not a, 

Covenant only for the Enjoyment. 3 Lev. 305. . 23 0 5 RE 
If a Leaſe of a Farm be made, except the Wood, and the Leſſor covenanted with the Leſſee Not 2 Core- 

that he ſhall take all Manner of Underwood, provided always and the Leſſee. covenants he will c 097 3 


: > hp «Þ 3f- Condition, but 
not cut any Manner of Timber- Trees: This is no Condition, but an Explanation with what , pectaration 


Wood ne ſhould meddle, though in Truth it is of another Thing than is com prized in the explanatory. | 
Covenant before; as if 1 am ſeiſed of the Manor of D. in D. and of Blackacre in D. and fo 3 
ſciſed, I covenant with J. S. that he ſhall enjoy the Manor for ten Years, provided the ſaid 
J. 8. covenants that he ſhall not enjoy Blackacre: This Covenant is not a Condition, but a 
Declaration deduced out of my Covenant to make a plain Declaration that it is not my In- 
tereſt that Blackacre ſhall paſs, be it Parcel or not of the ſaid Manor. Pecph. 117, 119. 

It A. lets Land to B. by Indenture, and the Words are, in Conſideration of the Payment 
of the Rent hereafter mentioned, he leaſeth, &c. and after ſin the ſame Indenture B. covenants 
for him and his Aſſigns, with A. and his Aſſigns, to pay 101. at certain Feaſts yearly, &c. Reſervation 
This ſhall be a Rent and not a Sum in Groſs; for upon the whole Indenture this ſhall be a'and not a Co- 
Reſervation and not a Covenant, for the Words [in Conſideration of the Rent bereafter men-,"*"t- 
tioned) make it clear. 2 Roll. Ar. 449. E 1 | | 

By Articles the Teſtator covenants and agrees with the Defendant that he ſhall have and Rent and Re, 
tnjoy ſuch a Houſe and Land for ſix Years, and in Conſideraticue premiſſerum the Defendant 3322 * 
covenants and agrees to pay to the Teſtator, his Heirs, Executors and Aſſigns, the annual 
Rent of gol. during the ſaid ſix Years, at the Feaſt of the Aununciation and St. Michael; 
Defendant enters, Teſtator dies, Rent is in Arrear; if it be a Covenant it is due to the 
Ex:Cutor, if it be a Reſervation it follows the Reverſion, and ſo goes to the Heir. But per 
Cy”, This is merely a Rent, and not a Covenant, and the Words covenant and grant that 
be Mall enjoy, amount to a Leaſe, and is not a Sum in Groſs; and he covenants to pay ta 


bim and his Heirs. Cro. Car. 207. Owen 151. 2 Bulſ, 28 1. * 


nant. 


A. leaſes a Rectory, rendring 41. per Ann. and by the ſame Indenture. grants to the Leſſet Coy:nant and. 
and his Aſſigns, Dare & . Reddere yearly 35. 44. for Portage; the Rent reſerved is 4J. and ut * Renee .. 


tough 35. 4d. is to be paid to the Leſſee for Portage, yet this is not any Part of the prin- 
pal Rent to be retained by way of Defalcation, and | by way of Covenant the Leſſee is to 


receive 35. 4d. Telv. 42. aig) 
3 4 : + 'T Cs C1 I. * Os 
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352 1 Covenants. Part] 
Leaſe not a T. S. being ſeiſed of Copyhold Lands for Life, executed a Deed to P. S. as a collaterg 
Covenant. Security to indemnify him for the Payment of 1001. by which Deed, after a Recital of the 

Counter-Bond given to P. and the Eſtate which T. S. had in the Lands, he Covenanteq 
granted and agreed for himſelf, his Executors, Adminiſtrators and Aſſigns, with the fad 
P. that he, his Executors and Adminiſtrators, ſhould hold theſe Lands from the Time of 
b, making the ſaid Deed for ſeven Years, and fo from the End of ſeven Years to ſeven Ye, 
| for and during the Term of forty-pine Years, if T. ſhould ſo long live. The Court took 
this for a Leaſe, and fo it is a Forfeiture, there being no Cuſtom to warrant it, It is a Rule 
that the Word Covenant will make a Leaſe though the Word Grant be omitted; nay, à Li. 
cence to hold Land for a Time, without either of theſe Words, will amount to a Leſs 
much more when the Words are, To have, hold and enjoy the Lands for a Term certain 
Hob. 35. 2 Cro. 92, 398. Roll. Abr. 847. Cro. Car. 207. | 
And it is now ſettled, that an Action of Debt may be brought upon ſuch a Covenant: 
but it was ſmartly argued on the other Side, If the conſtruing of it to be a Leaſe will work 
a Wrong, then it is only a Covenant and an Agreement, and no Intereſt will veſt; and 
therefore it ſhall not be intended a Leaſe in this Caſe of a Copyhold; for if it ſhould, there 
would be a Wrong done to the Leſſor and Leſſee, for it would be a Forfeiture of the Eſtate 
in one, and a Defeating of the Security of the other; but no Judgment was given. 2 My 
80. 3 Keb. 638. | | | | | 
Rentandnota In Articles of Agreement indented and ſealed between A. and B. the Words were, I. i 
Sum in Groß. covenanted and agreed that A. doth let ſuch Land to B. for five Tears from Michaelmas net, 
provided that the Leſſee ſhall pay therefore at Michaelmas and Lady-day 100 J. by equal Por- 
tions; inaſmuch as the firſt Words are a preſent Leaſe, the Proviſo ſhall make a preſent Re- 
ſervation of the Recovery, and not a Sum in Groſs. 2 Roll. Abr. 449. 

Where a Re. Covenant on Demiſe of a Coal-Mine, whereby it is recited, that hefors ſealing of the lu. 
citul amourts denture it was agreed that the Plaintiff ſhould have the third Part digged, &c. On a Demurter 
to a Covenant. to the Declaration it was excepted, that here is no Covenant to pay the third Part, but only 
Necital that à Recital of an Agreement to have it. But by Hale, Were it but a Recital bat before the 
ut is agreed. Jndenture they were agreed, it is a Covenant; and ſo to ſay, Whereas it was agreed to pay 201, 

for now the Indenture itſelf confirms the Agreement and Intent precedent, though it be rela- 
tive to the former Act in pais, when it is declared by Deed, it is now a Convenant by the 
Indenture. 3 Keb. 465. | 
A Covenant D. covenanted by Articles, reciting that a Marriage was intended between the Defendant 
r e dot and one R. V. who had ſeven Sons; the Defendant covenanted in the ſaid Articles, having 
2 ur recited that R. M. deceaſed, Father of the ſaid ſeven Brothers, had by his Will bequeathed 
that leads and Cuilibet ipſor* pred” Foſeſph, Jacob, &c, (only leaving out Nathaniel) the Sum of 501, a 
occaſions it piece; covenants with P. to pay to the ſaid ſeven Sons, naming Nathaniel, præd' ſeparales 
ſhall not 875 vel ſum' 50 J. and D. pleads further that he paid to the ſix Sons 501. a- piece, and 
oblige, ſhews a Performance of the other Articles; P. demurs, becauſe he ſhews not that he paid 
50 J. to Nathaniel, and he did expreſly covenant to pay the ſaid Nathaniel and the Reſt the 
ſaid ſeveral Legacies or Sums of ;0/. Per Cur', In the Recital of the ſaid Will nothing is 
mentioned to have been bequeathed to Nathaniel as well as the Reſt; though he covenants 
to pay to Nathaniel as well as the Reſt, yet it is Legationes ſummas pred”, and there being 
no Legacy to Nathaniel, and that appearing by the Recital of the Will, his Covenant ſhall 
not oblige the Defendant to pay him any Thing. 2 Vent. 140. 
A. by his Deed Poll recited, that he was poſſeſſed of certain Lands for Years of a certain 
Term; by good and Jawful Conveyance he aſſigned the ſame to J. S. with divers Covenants, } 
Articles and Agreements in the ſaid Deed contained, which are or ought to be performed 
on his Part; the Quære was, If the Recital be an Article or Agreement within the Mean- 
ing of the Condition of the Bond for Performance : Per Gaudy, It is an Agreement; every 
Thing contained in the Deed is an Agreement, and not only that which I am bound to per- 
form. It was moved, that if the Recital be within theſe Words of the Condition, which are 
or ought to be performed on my Part; and ſome were of Opinion it is not within thoſe Words, 
for that extends only in futurum, but this Recital is of a Thing paſt, or at leaſt preſent. 
Recital being Per Clench, Recital of itſelf is nothing, but being joined and conſidered with the Re of the 
conſidered Deed, it is material, as here; for againſt this Recital he cannot ſay that he hath not an) 
A the Reſt, Thing in the Term; and it was clearly reſolved, that if the Party had not that Intereſt b) 
. good and lawful Conveyance, the Obligation was forfeited. Leon. 122. 
: In Babington and Allen's Caſe, theſe Words, Paying the Rent, is no Condition precedent, 
but rather concomitant, and is the Conſideration whereupon the Party is to do the Act, 
and is liable to Conſtruction, as the ſubject Matter is the Word paying, and without 


Conſtruction (unleſs as in the Caſe of Dyer 371. it be precedent) doth not import _ 
I tion 5 


Ch. 5. $. 8. 5 Covenants. E 353 


—_ | | h . 6 . 32 l 
dition; but clearly here it can be no Condition, being an ufual Clauſe at the End of all 
Leaſes. 2 Keb. g, 23. | ; W021 9907 x30 of 30 Wea ior win | 


(C) What ſhall. be ſaid an Agreement, and what Agtement ontarts' tn 4 Croenant. 


Fa Man lets a Manor by Indenture, except a certain Parcel of Land, and the Leſſee 
enters into Bond* to perform all the Covenants, Articles and Agreements contained in 
the Iadenture, and after the Leſſee enters into the Land excepted; yet this is tiot any Breach 
of the Condition, for the Land excepted is not leafed, and is as if it had not been named, 
md therefore cannot be intended an Agreement to be performed on the Part of the Leſſee 
within the Intent of the Indenture. Roll. Abr. 431 es OWLS Vitl 
Ds an Agreement made thus : 1 is agreed upon by Doctor J. P. and B. C. Eſquire, that Where Agree: 
the ſaid B. C. ſpal. give to the ſaid Doctor 5ool. for fach Land and Houſe and the Brewing ment has a 
Utenſils. In Witneſs whereof Wwe ao put our Hands and Seals, nnitually\ given as Earneſt in mutual Re- 
Performance of Ibis 5.5. the Money to be paid a Week, after Midſummer 1668. It was ad- _y 
judged per Cur, That the Earneſt ſhall be intended 'as Part of the Sum, and the Action 
well brought without Averment of the Conveyance of Land, for it ſhall be intended that 
boch Parties had ſealed the Specialty; and if the Plaintiff has not conveyed the Land to the 
Defendant, he has alſo an Action of Covenant againſt the, Plaintiff upon the Agreement con- 
tained in the Deed, which, amounts to a Covenant, on tha Plaintiff's Part to convey the 
Lind; and fo each Party has mutual, Remedy againſt the other; otherwiſe if the Specialty 
had been the Words of the Defendant. only, and not the Words of both Parties by way of 
Agreement, as here it is; and in the Concluſion. it is ſaid that both Parties have ſealed tt. 
Send. 319. Lev. 224. . 183, N oi tt i OOO 


A. by his Deed Poll recited, that whereas he was poſſeſſed of. certain Lands for Years of 
g certain Term; by good and lawful Conveyance he aſſigned the ſame to J. S. with divers 
Covenants, Articles and Agreements in the ſaid Deed contained, which are or ought to 
be performed on his Part. Fhe Queſtion was, If the Recital, "that whereas be Was, be an 
Article or Agreement within the Meaning of the Condition, of the Obligation which was 
given to perform, Sc. Per. Gaudy, It is an Agreement; for in ſuch. Cafe I agree I am Where a Re- 
poſſciſed of it; for every Thing contained in the Deed is an Agreement, and not only cital amounts 
that which I am bound to perform; as if I recite- by my Deed, that I am poſſeſſed of ſuch io an Agrec- 
an Intereſt in certain Lands, and aſſign it over by the ſame Deed, and thereby covenant 28885 
to perform all Agreements in the Deed; if I be not poſſeſſed of ſuch Intereſt, the Covenant 
is broken. Per Clench, Recital of itſelf is nothing, but being joined and. conſidered with 
the Reſt of the Deed, it is material, as here; for againſt this Recital he cannot ſay he hath 
any Thing in the Term z and it was reſolved, that. if the Party. had not that Intereſt by a 
good and lawful Conyeyance, the Obligation was forfeited. Leon. 122. 8 
A Condition to perform Covenants and Agreements; one was, that the Plaintiff had 
covenanted with the Defendant, that it ſhould be lawful for the Defendant to cut down 
Wood for Fire- boot and Hedge-boot, without making Waſte, or cutting more than ne- 
c:fary ; the Plaintiff aſſigns a Breach in that Covenant (which is in Truth the Plaintiffs 
Covenant) ; the Exception, was, that the Condition, ought but to extend unto Covenants to 
be performed on the Part of the Leſſee; ſed non allocat'; it is the Agreement of the Leſſee, Agreement of 
though it is the Covenant of the Leſſor. Leone 324. | 3 9 * 


| | ENT ES 3 . | the Leſſor. 
Agreement in Articles with Covenant on the Plaintiffs Side to ſettle a Jointure, and on What amounts 


the other Side to pay 60001. and it is agreed iin the Articles that a Fine was intended to be to a Covenant 

levied of ſuch Lands, £c. for ſecuring the Payment of the 60001. this is a Covenant to dle © Fine. 

kvy a Fine. 2 Mod. 87. LA DOA don nde brioche tines 5 
Where a Man is Party to a Deed, his Agreement to pay amounts to a Covenant, though 

the formal Words of Covenant, Grant, Sc. are wanting. 2 Mod. 269. For the Law has 

"0: appropriated any ſet Form of Words as abſolutely neceſſary for the creating a Coyenant. 

Clan. Ca. 294. Leon. 324. Roll. Abr. 518. Brownl. 23. 2 1 


(D) The Kinds of Covenants relative to their Nature, 
Firſt, In Deed or in n,, 
6 are either expreſs or in Deed, that is, where the Covenant js exprefled ia the Covenants ig 
40 ee A. by Deed covenants with B. to ſerve bim for a Year, and B. covenants with 


4. to pay him 100. for this Service, Fe = 3 | 01 
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Law. Or they are implied or in Law, that is, when the Deed does not expreſs it, but the Lay 
doth make and ſupply it. 

As when one makes a Leaſe for Years by the Words Demiſe or Grant, without any ex. 
preſs Covenant for quiet Enjoyment; in this Caſe, the Law intends and makes ſuch a Cove. 
nant on the Part of the Leſſor, which is, That the Leſſee ſhall quietly hold and enjoy the 
Thing demiſed againſt all Perſons, at leaſt having Title under the Leſſor, and at leaſt during 
the Leſſor's Life, and (as, ſome think) during the whole Term. 

AQtion. And hereupan an Action of Covenant may be brought againſt him in the Re vetſion; 6 
that if the Heir that is in by Deſcent puts out the Termor of his Father, the Termor may 
have this Action againſt him. 

Where the Covenant is created by Law, the Covenantee cannot bring an Action of Coye. 
nant, if he be not ouſted by one who has a Title; but it is otherwiſe in caſe of an expreſs 
Covenant. 2 Brownl. 161, 162. 


Secondly, Real or Perſonal. 


Real, © Covenants are alſo either Real or Perſonal. 

A Covenant Real, is where a Man binds himſelf to perform a real Thing, as Lands ot 
Tenements; as a Covenant to levy a Fine of Land, in which Caſe the Land itſelf is to be 
recovered ; or when it runs in the Realty ſo with the Land, that he who has the one has or 
is ſubject to the other, and ſo a Warranty is called a real Covenant. 

perfonal. A Covenant Perſonal is when it runs in the Perſonalty and not with the Land, but ſome 
Perfon in particular ſhall have Benefit by it, or be charged with it; as when a Man cove- 
nants to do any perſonal Thing, as as build or repair a Houfe, ſerve him, &c. 5 Co. 10, 
Note; For more relating to Covenants that run with Eſtates, vide peſt. 


Thirdl 5. Inberent er Collateral, and to ſtand ſeiſed to Uſes. 


Alſo Covenants are Inherent or Collateral. 

An Inherent Covenant is converſant about the Land or Eſtate ; as that the Thing demiſcd 
ſhall be quietly 8 ſhall be kept in Repair, ſhall not be aliened; or if it be to be ſold, 
that the Leſſor ſhall have the firſt Refuſal; to pay Rent, not to cut down Timber-Trees, or 
do Waſte, to fence the Copices when they are new cut, to make further Aſſurance, Cc. 
Collateral. A Collateral Covenant is. converſant about ſome collateral Thing that does not at all, or 

not ſo immediately concern the Thing granted ; as to pay a Sum of Money in Groſs, to 
build a Houſe in another Man's Ground, to make a Feoffment or Leaſe of other Land, to 
give other Security to perform the Covenants, or to pay the Rent, or that the Leſſor ſhall 
diſtrain for the Rent in ſome other Land than that which is demiſed, or the like. 
Seiſed to Uſes. There is alſo a Covenant to ſtand ſeiſed of Land to Uſes, which is of late Years become 
a Kind of Conveyance of Land. | | . 
Nota. Mora; Theſe Diſtinctions are of very great Uſe, eſpecially with Relation to Aſſignments, 


Inherent. 


Fourthly, Copulative or Diqjunctive. 


Aflent. Covenant, that the Defendant would not take Timber without the Aſſent or Aſſignment 
of the Leſſor or his Aſſigns, in the Disjuctive; and in the Breach the Plaintiff charges the 
Defendant with cutting of Timber, without the Aſſent and Aſſignment of the Leſſor or his 
Aſſigns ; ſo he will compel. the Defendant to prove more than he ought; for if he did it 
with their Aſſent only, or Aſſignment only, it had been ſufficient ; but if the Covenant had 
been in the Copulative, both had been neceſſary. Leon. 251. 

Where mu- 7. covenanted with 7. his Son and A. S. (whom he intended to marry) to give them Meat 

tual Diſagree- and Drink in his Houſe ; and if any Diſcontent ſhould happen between the Father and th 

art Tra Son, ſo that he and his Wife ſhould diſagree to dwell with the Father, then they {boull 
d. have ſix Beaſts, Gates, Sc. T. the Son died, A. diſagrees to dwell with T. the Father, a 
married with one C. who with his ſaid Wife brings an Action of Covenant againſt T. tt 
Father: Per Cur*, The Declaration is not good, and the Caſe is grounded upon the ſecond 
Covenant, which conſiſts upon a Contingency, which Contingency is, if there happen © 
Diſcord, &c. the Words are joint, and they ought all to diſagree ; true it is in ſome Calc 

a Conjunctive ſhall be taken for a Disjunctive; but this is according to the Matter and Cit 
cumſtance of the Fact; but in this Caſe it ſhall not be taken disjunctively : Alſo it 18 al 
ledged in the Declaration, that ſbe diſagreed ; whereas a mutual Diſagreement between! 
ought to be alledged'; and Judgment was, Quer” nil cap. But all agreed, the Wife mig! 

have boarded with T. the Father, but her new Huſband could not. Popb. 204. 


Declaratio 
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Declaration, that the Covenantor ſhall pay to the Covenantee, Sc. at the Choice and 1 
Election of the Covenantee, within a Month after the Death of J. S. 30 l. or twenty Kine. | 
Defendant pleads, that the Plaintiff within the Month after the Death of J. S. did not make 
any Choice or Election. It is a good Plea, for the Covenantor is not bound to make a | | 
Tender of both, and the Election of the Plaintiff ought to precede the Tender of the De- b 
ſendant. Leon. 69, 70. Moor 241. 

Covenant to deliver fuch Obligation before ſuch a Day, or to pay him 107. if he requeſts p1eaion of the | 
it; if he does not requeſt the 10/. the Covenantor ought to deliver the Obligation, for he Covenantor oc 1 
12d not Election till Requeſt made, but after Requeſt made; he had Election which of them Covenantee. F 
he would do. Roll. Abr. 447- | 

Defendant covenants to deliver to the Plaintiff before ſuch a Feaſt ſuch a Ship and Tackle; 
or in Default thereof, to pay at the ſame Feaſt ſuch a Sum as J. S. ſhall value them to be 
worth. Defendant pleads before ſuch a Feaſt J. S. did not value them. On Demurrer it 
was adjudged for the Plaintiff; for though the Covenantor has Election to do one or the 
other, yet the Covenant being for his Benefit, he ought to provide the Value; the Value 
ſhall be aſſeſſed, otherwiſe he is to deliver the Goods themſelves. Law of Covenants 65, 66. 

Covenant to pay to A. or his Heirs annually 12]. at Michaelmas and Chriſtmas, or to pay 
to him or his Heirs at any of the ſaid Feaſts 150/. The Covenantor has Election, yet he 
ought to pay the 12 /. yearly, till he pays the 1507. and becauſe he did not alledge Pay- | 
ment of the one or the other, it is a Breach. Law of Covenants 66. | | 

The Condition of a Bond on Articles was, that if the Defendant paid the Money accord- | 
ing to the Articles of the ſame Date, that then the Bond ſhould be void; or otherwiſe it 19 
ſhould and might be lawful for the Plaintiff to enter into the Land covenanted in the Arti- 
cles, to be ſettled on the Plaintiff by the Defendant. Defendant pleaded that the Plaintiff 
did enter into the Land. Plaintiff demurred. This is a disjunctive Condition, and in the | 
Defendant's Election to perform either Part. Judgment for the Plaintiff, 2 Keb. 10 3» 117. 1 

In Debt on Bond for the Performance of Covenants, if Defendant pleads generally the 
Performance of the Covenants, and the Plaintiff demurs generally upon it, without ſhewin 
Cauſe of Demurrer, Judgment ſhall be given according to the Truth of the Caſe, for that 
Default of Pleading is but Matter of Form, and is aided by Stat. 27 Elix. But if any of 
the Covenants be in the Disjunctive, ſo as it is in the Election of the Covenantor to do the 
one or the other, then it ought to be ſpecially pleaded, and the Performance of it; for 
otherwiſe the Court cannot know what Part has been performed. Leon. 311. i 

On Bond, that if the Defendant ſhould work out the 407. which he owed, Sc. at the uſual | | | 
Prices in Packing, when the Plaintiff ſhould have Occaſion for himſelf or his Friends ro 1 
employ him therein, or otherwiſe ſhould pay the 40/7. that then, &c. Defendant pleads, | „ 
that he was always ready to have wrought out the 401. but that the Plaintiff did never em- | 
ploy him. Ir is an ill Plea, becauſe the Defendant did not aver that the Plaintiff had any 
Occaſion to make uſe of him, and for that it was at his Election to have Work or Money; 
and not having employed him, but brought his Action, that is a Requeſt in Law, and fo | 
he has determined his Election to have the Money. Judgment for the Plaintiff. 2 Mod. 304. | p 

In Debt on Bond for Performance of Covenants, upon the Demiſe of a Mill by the Plain- | 
tif's Teſtator to the Defendant for thirteen Years, at the yearly Rent of 81. The Defen- | 
dant covenanted for himſelf, his Executors and Adminiſtrators, to leave Mill-Stones upon 41 
the ſaid Mill at the End of the Term, as good as when he entred, or elſe to give Satisfaction | ( | 
in Money for as much as they ſhall be worſe, according to the Diſcretion of the Parties that 9 
viewed the ſame at firſt: And Defendant further pleads, Quod ipſe ad finem & expirationem 
termini predif? reliquit duo ſaxa molaria in & ſuper molendinum prediir quoaq ; partes ( Anglice, | 
the Parties) que primo inſpiciebant ſaxa molaria que fuerunt ſuper molend” pred” tempore intra- | 
ionis ipfius Jobannis in molend illud hucuſque non agreeavere quantum duo ſaxa pred” per ipſum \\ 
: ad expirationem termini prad* ut prefertur relitta fuer pejora quam pred” ſaxa molaria in & f 
| ſuper molendinum præd tempore intrationis ejuſdem Jobannis ad inde; and general Performance | ll 
| as to the other Covenants. Replica“, Demand of the Oyer of the Indenture, wherein inter 
alia the ſaid Covenant is ſet forth, and ſay, Præcludi non, for that at the Time of the Entry 
of the Defendant upon the Mill, there were two Stones of the Value of 2/7. and that at the 
End of the Term the Defendant did not leave ſo good Stones, nor give any Satisfaction in {| 
Money, Nec dedit aliquam ſatisfactionem in monela alicui perſone cuicungue pro tant” quant La- | 
Pides molar* per eundem (Def) in eodem molendino reli? fuer' pejores quam pred' Lapides me- 
lares in eod* molendino exiſtenꝰ tempore præd intrationis ipſius Defendentis. Et hoc parat”, &c. 
Rejoinder prout the Bar. Demurrer. Plaintiff's Counſel inſiſted, That it was incumbent upon 
the Defendant to procure the Perſons who had the View of the Stones at the Time of the De- 
fendant's Entry upon the Mill, to have adjuſted how much the Stones of the Mill, which were 


left at the End of the Term, were worſe than thoſe which were there at the Time * 1 De- 
; endant's 
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ſendant's Entry of the Mill, and for Default thereof he has broken his Covenant; for be 


does not pretend by his Plea, that he has left Stones ſo good as the firſt were. The Dir. 


junRive Covenant is in Advantage of the Covenantor, and therefore he ought, to ſhew the 


one or the other is performed; and therefore he ought to have procured an Adjuſtment in 
the Caſe; as if a Man obliges himſelf to reſign a Beneſice, he ought to procure the Biſhg 
to accept his Reſignation. So if a Man be bound to pay 100. or ſo much as J. . hall 
appoint, if he will be excuſed the Payment of the 1007. he ought to procure J. S. to ag. 
point a leſs Sum to be paid. To which Defendant's C ounſel anſwered, That by the Coy. 
nant, he was to leave at the End of the Term as good Stones as were in the Mill at the 
Time of his Entrance, or to give Satisfaction in Money for ſo much as they were Worſe, 
according to the Diſcretion of the former Viewers of them; ſo that the Covenant is in the 
Disjunctive; and if one Part of a Disjunctive Covenant becomes impoſſible, the Covenantgy 
is excuſed to perform the other Part; and this Caſe is like to Submiſſion to Arbitrament: 
And for this the Defendant is not bound to procure the Viewers to mike any Adjuſtment in 
the Caſe; and they not having made any, and the Disjunctive Covenant being for his Ad. 
vantage, he was entirely excuſed. Per Cur', Conditions are for the Bencfit of the Obligor, 
if poſſible ; but if impoſſible, the Obligation is abſolute. There is no Impoſhhility in this 
Caſe, if the Viewers cannot be procured to adjuſt the Damage, yet the Defendant might 
have left as good Stones at the End of the Term as were there at the Entrance of the De. 
fendant, which is the other Part of the Covenant; and this Cale is not like Submiſſion to 
Arbitrament; for by it both Parties oblige themſelves to ſtand to the Arhitrament of the 
Arbitrators, but none of them obliges himſelf to procure them to make an Award. But in 
this Caſe, the Disjunctive Condition being in Advantage of the Defendant, he ought to pro- 
cure the firſt Viewers to make Adjudication of the Damages. Latw. 691. 

If one binds himſelf to pay 101 or fo much as F. S. ſhall appoint, if J. S. will not ap- 
point any Sum to be paid, the Obligor ſhall pay the 10 J. Bid. 

If one be bound to make a Leaſe to J. S. or pay him 100. before Michaelmas, and 7.8. 
dies before MHebhaelmas, the 1001. ought to be paid. Mid. 

A Man covenants, in Conſideration of 1007. to make a Leaſe to J. S. for his Life before 
Michaelmas, or to repay the 100. and J. S. dies before Michaelmas: Reſolved that the 1000. 
ſhould be repaid, Bid. 


Fiſthly, Executed, Executory or Preſent. 


Some Covenants are Executed, i. e. That a Thing is done already; and ſome are Execu- 
fory, i. e. That a Thing ſhall be done hereafter ; and theſe are good, | | 
Bur if it be of a Thing preſent, as I covenant that my Horſe is your's, it is void, 


Sixthly, Afirmative or Negative. 


If the Leſſor covenants with the Leſſee, that he ſhall have ſufficient Hedge-boot by Af. 
ſignment of the Bailiff of the Leſſor ; by this the Leſſee is not reſtrained from that Liberty 
which the Law allows him, and therefore he may take without Aſſignment; but if the 
Words be Negative, that he ſhall not take without Aſſignment, or that he ſhall take by 
Aſſignment, and not otherwiſe, contra. Dyer 19. 

P. brought an Action againſt D. on a Covenant that he ſhall go in ſuch a Ship out of the 
River Thames to ſuch a Place in Spain; the Words of the Covenant were, Quod decederet, 
trocederet & non deviet. D. pleaded Performance generally; per Cur* The Plea is not 
good: And this Diverſity is taken between a Negative Covenant, which is only in Affirmanc? 
oi an Affirmative Covenant precedent, and a Negative Covenant which is additional to an 
Affirmative Covenant, as here; for in the firſt Caſe Performance generally is a good Plea, 
but in the laſt not; he ought to plead ſpecially; and in this Caſe the Defendant might have 
..eparted, proceeded and gone to Africa, or to the Weſt- Indies, if he had not been reſtrained 
by the Negative Covenant, & non deviet. Sid. 87. | 

A Negative Covenant, as that P. ſhall not uſe a Trade; in Confideratione inde, D. promiſes 


him 1000. per Ann. during Life: This does not amount to a Condition precedent, (but is 


mutual) for then P. ſhall never have the 1001. per Ann. during his Liſe for it is not poſſible 
for P. to perform his Covenant in his Life, for at any Time during his Life he may 
break itz and a Negative Covenant is not ſaid to be performed until it becomes impoſſible 
to break it, which Impoſſibility may not happen but by P.'s Death. 2 Saund. 1 55» 156) 
157. Mad. 64. 2 Keb. 674. 

: On a Covenant that D. ſhould not deliver up Poſſeſſion to any Perſon but the Leſſor, or 
iuch Perſons as ſhould lawfully recover; an Action of Debt on a Bond for the Performance 
Was 
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was brought, to which D. pleaded that he did not deliver up Poſſeſſion but to ſuch Perſons 
as lawfully recovered it: Twiſden ſaid, He ought to have ſhewn that he delivered it to F. &. 
per lawful Title; but on the other Side it was ſaid, the Bar is purſuant to the Count; 
and Twiſden conceived that in Affirmative Covenants pleading Performance generally is 
ſufficient, and ſo on Negative; for it is ſufficient for the Defendant to plead an Excuſe, 
and the Plaintiff muſt aſſign Breach to intitle himſelf. Mindbam ad idem. Negative Cove- 
nants may enwarp many Particulars; as to ſay he did not cut down any Timber, unleſs to 
make Bars and Stiles. Judgment pro Defendant. Keb. 380, 413. Sed vide 2 Palm. 70. 


Seventhly, Point or Several. 


If the Merchants in a Charterparty covenant with the Owners ſeparatim, That one Mer- 
chant ſhall pay 3 J. and another Merchant 34. & fic de ceteris; but the Words are Conveniunt 
ſeparatim, and in the End there is this Clauſe, Er ad performationem omnium & ſingularum 
conventionum ex parte prediftorum Mercatorum perimplend quilibet Mercatorum prediforum 
ſeparatim obligat prefat” Jepſum Magiſtro & propietariis in double the Freight: The Cove- 
nants are ſeveral by the Words Conveniunt ſeparatim, and the laſt Part by which quilibet 
eo? obligat 7. 4 Sc. refers to the precedent Covenant, where they Conveniunt ſeparatim ; 
and ſo it is alſo ſeveral. Though the Covenants of the Maſters and Owners were joint, yet 
the Covenants of the Merchants were ſeveral ; therefore it any of the Seals of the Mer- 
chants be broke off, this only avoids the Deed unto him. 5 Co. 22. b. 

In Covenant upon a Charterparty, between B. the Owner, and L. and M. Merchants 
Freighters of a Ship, by which B. put to Freight to them the Ship in a Voyage to G. at 487. 
per Month; there were mutual Covenants between the Parties, Et quemlibet eorum modo 
rquent®, Ec, 

— was taken to the Declaration, becauſe the Action is brought againſt one of the 
Merchants only upon Breach of a Covenant, omitting the other; and the Covenant is be- 
tween the Parties by mutual Covenant. And the Covenant by them, Et quemlibet, does 
not make it Disjunctive between each Party of each Part, but leaves it a joint Covenant of 
the one Part, and ſeveral of the other, as the Duty is, which ought to be paid by both the 
Defendants, each having equal Benefit, Et quemlibet eorum ſhall be referred to the Plaintiff 
only, who is the ſole Party of this Part; the Covenantor was to pay Freight, which the 
Defendant had not paid. Per Cur”, [non allocat'] the Covenant between them, Et quemli- 
bet eorum, is joint and ſeveral of each Part. 2 Lev. 56. 

In Covenant the Plaintiff declared, That the Defendant and J. S. convenerunt pro ſe & 
quolibet eorum, that they, or either of them, would lade ſuch a Ship, and pay for the 
Freight, &c. The Defendant pleaded in Abatement, that the other Covenantor was in full 
Life not named, and prayed Judgment of the Writ. Holt, C. J. took a Diverſity between 
the Words, A. and B. conveniunt & quilibet eorum convenit, and A. and B. conveniunt pro ſe 
& quolibet eorum; for in the firſt Cake. quilibet ecrum convenit expreſly ſerves the Lien; but 
pro quolibet eorum ſeems to go to the Thing to be done, that 1s, that they both, or either of 
them, would do it; but the other Juſtices econtra; and the Judgment was, that the De- 
tendant ſhould anſwer over. Salk. 393. 


If a Man covenants with ten, and each of them, to make the Sea-Banks in D. and does 


tion of Covenant without the others. Bro. Jointenants, pl. 72. | 

An Action of Covenant was brought by the Herald Painters, & pro guolibet & fingulis 
trum, that they ſhould bring their Work to ſuch a Place, and that there ſuch Work ſhall 
be done, £c. and becauſe one of the Covenantors did not bring his Work to the Place afore- 
ſaid, there to be worked, the others brought this Action; and the Action was adjudged to 
be well brought, for it is founded upon the Work not being brought to the Place appointed 
for it; and in this Part the Covenant is joint, and the Intereſt joint. Skin. 401. 

In Indentures of Apprenticeſhip, the Father covenants to pay the Apprenticeſhip Money, 
the Son covenants to account for his Maſter's Goods, and in the Concluſion the Father and 
Son each bind themſelves for the true Performance of all the Covenants and Agreements 
therein. Per Cur', The End of binding the Father was to anſwer Wrongs done by the Son; 
and he muſt anſwer for any; and the Covenant that each did bind himſelf, Sc. muſt be fo 
where the Son is bound to perform the Thing for which this Covenant was made; and this 
Clauſe is uſually inſerted, that the Covenants may be taken diſtributively, viz. That each of 
the Covenantors ſhould perform his Part, and this makes the Covenant of the Son bind the 
Father, who covenanted for him as well as for himſelf. 6 Med. 190. 

In Covenant Plaintiff declared that by Indenture Tripartite, made between T. of the firſt 
Part, the Defendant of the ſecond Part, and C. the Plaintiff*s Teſtator, of the third Part, 


4Y (on 


1 


not do it, by which the Land of two of the ten is ſurrounded, thoſe two may have an Ac- | 
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(on Contract with the Lords Commiſſioners for buying all Prize Brandies which ſhould be 
condemned by the Admiralty) and it was declared that all the Parties had an equal Intereſt 
in the Contract: Et ſuperinde quilibet eorum reſpective pro ſe, Executoribus & Adminiſtratrihis 
ſuis, & pro ejus proprio attu five atis, & pro tanto quant ad ejus proprium officium ( Anplice 
Duty) attinebat, ſed non pro attu ſive officio alterius convenit & agreavit ad & cum altero 5 

alteris eorum reſpectivum, & ejus & eorum reſpectivum Executoribus & Adminiſtratoribus &. 

per eandem Indent” modo & forma ſeguent', That 6001. Stock ſhould be put into a Goldſmith), 

Hand. That all the Prize Brandies ſhould be bought by them in Partnerſhip upon their 

joint Account. That none of the Parties (during the Time of the Partnerſhip) ſhall ſell ot 

trade in Brandy Wines, by himſelf only, or in Company with any other, but only upon the 

ſame joint Account. That the Monics received by any of the Parties ſhall be * in to the 

Goldſmith. No Advantage of Succeſſorſhip, and Account to be given to the Executor 

Ec. And then the Plaintiff aſſigned for Breach, ; 

1. That the Defendant, during the Partnerſhip without the Aſſent of T. and C. ſold 
ſeventy Tons of Brandy which came to his Hands, Vertute contract“ pred”, to Perſons not 
known to the Plaintiffs, 

2. That the Defendant had merchandized and traded with 200 Tons of Brandy, Pro oy. 
puto ſuo proprio & non pro juntlo computo pertinen ad Indentur prad', contra forman & of. 
Hum Indentur* pred”. | | 

3. That he had received ſeveral Sums of Money, and had not paid them in to the Goldſmith, 

4. That he had not given Account to the Plaintiff's Executors, &c. upon Judgment by 
Default, Writ of Inquiry of Damages awarded, and Damages entirely aſſeſſed. 

Exceptions to the Declaration upon the ſecond Breach, becauſe he does not ſhew whetket 
the ſaid 200 Tons of Brandy were Prize Brandy, received upon the joint Account, or 
others; for the Defendant might trade with Brandy Wines upon his own Account; and this 
ought to be ſhewed in particular, for if they were Prize Brandies, then Part of it is com- 
prized within the firſt Breach of ſelling 70 Tons; and fo for this Incertainty, the Damages 
being intirely aſſeſſed, it is ill. 

2. The Covenant is joint with the Plaintiff's Teſtator, and with the ſaid T. who ſurvived 
him; for though the Covenant is joint and ſeveral in the Words, yet the Intereſt and Cauſe 
of Action is only joint, for it is equal Damage to C. and T. if the Covenant be broken, and 
ſo they ought to have joined in the Action; and C. being dead, the Action ſurvives to 7. 
as in 5 Co. 18. 5. Per Cur', The Declaration is ill for both Points. Saund. 1 54, 155. 

If a Conveyance of a Reclery be to two, and the Grantor covenants with them, Et eorum 
altero, that he was Legitime ſeiſitus of the Rectory; they muſt both join in an Action, be- 
cauſe the Intereſt of the Covenantees is joint. Saund. 153. 5 Co. 18. 5. 

An Indenture Tripertite was made between three; A. was one of them, and he cove- 
nanted with them & guolibet eorum; and the Covenant was, That the Land which he had 
aliened to one of them was diſcharged of all Incumbrances ; and he to whom the Alienation 
or Limitation of the Land was made, brought Covenant ſole: Per Cur*, It ought to be 
brought by both. 

The Covenant was with F. G. and F. V. Et cum quolibet eorum: Theſe Words do not 
make Covenants to be ſeveral z ſo is Beckwith's Caſe, 5 Co. 

| | One covenants with four, that he was lawfully and ſole ſeiſed of the Rectory of A and 
two of the four bring an Action of Covenant; it does not lie, for the other Covenantees 
ought to have joined notwithſtanding the Words, Et ad & cum quolibet eorum ; and as to 
theſe Words, this Diverſity was agreed in Sling/by's Caſe, 5 Co. 

When it appears by the Covenant, that every of the Covenantees has, or is to have ſeve- 
ral Intereſts or Eſtates; theſe Words, Et cum quolibet eorum, make the Covenant ſeveral in 
reſpect of their ſc veral Intereſts. | 

As if a Man by Indenture demiſes to A. Blackacre, to B. Whiteacre, and to C. Greenacrt, 
and covenants with them, Et quolibet eorum, that he is lawful Owner of all the ſaid Acres; 

by the Words Et cum quolibet eorum, the Covenant is made ſeveral. | 

But if he demiſes the Acres to them jointly, then the Words, Et cum quolibet eorum ate 
void, for a Man by his Covenant (unleſs in reſpect of ſeveral Intereſts) may not make thi 
firſt joint, and then make it ſeveral by theſe or other Words. | 

And although divers Perſons may bind themſelves, Et guemlibet eorum, and ſo the Obligi 
tion ſhall be joint or ſeveral at the Election of the Obligee; yet a Man may not bind him- 
ſelf to three, and to every of them, to make it joint or ſeveral, at the Election of the ſe⸗ 
veral Perſons for one and the ſame Cauſe, for the Court ſhould be in doubt as to which 0 
them to give Judgment. 5 Co. 18, 19. And to this Purpoſe and for the fame Reaſon it l 
ſaid in Windham's Caſe, 5 Co. 

D. covenanted that he would not agree to take the Farm of the Exciſe for the County of 


Tork, without the Conſent of P. and another. P. alone brought an Action of ds” and 
aſſigne 


Ch. 5. F. 8. Covenants. 


- S - . 7 — N 
— ¾1mb-. pc 
— 
2 — 35 . 
- 
© % . . 
— . . = . TE 1 


ned for Breach, that he did agree to take it without his Conſent; and 10001. Damages 
— by Verdict. Per Cur', Here is no joint Intereſt, but that each of the Covenantees 
might maintain an Action for his particular Damages. Vide 2 Mod. Rep. 82. 

Covenant for three ointly and ſeverally to pay; Breach aſſigned that Defendant did not 
poy Per Doderidge, e ought to aver, nor any of the others. Cur" contra, The Difference 
5 if the Action had been brought againſt all, then the Non- payment ſhall be alledged in 
l; but when the Action is brought againſt one only, it is ſufficient to ſay, that he did not 
pay 3 and eye: of the others paid it, it ſhall be properly pleaded by the Defendant. Palm: 

. Latch 50. | 

97 there be three of the one Part and two of the other Part in an Indenture, in which the 
two covenant jointly and ſeverally to do a certain Thing; and the three covenant alſo Jointly 
ind ſeverally with the two, after the Performance of the ſaid Thing by the two, to pay to 
the ſaid two 2 certain Sum for every Particular, c. and after, theſe general Words [art Mg 
(viz.) Pro vera & reali per formatione omnium Articulorum & Agreamentorum prædiltorum ai- 
ſernatim utraque partium prædictarum obligavit ſe, Hæredes, Executores, Adminiſtratores & 
Aſfgnatos ſuos in & ſubter penalitatem ſexagint” librarum Sterlingorum. The Queſtion was, 
Whether in an Action of Debt upon the laſt Clauſe for the 60 l. the Action may be brought 
againſt one of the ſaid three only? or, whether this be joint and ſeveral, as well as the 
Covenant? Adjudged that the Covenant was joint and not ſeveral, by three Judges, againſt 
the Opinion of Roll. 2 Roll. Abr. 149. | 

The Covenant is joint and ſeveral, in as much as the ſubje& Matter is joint, viz. the 
Freight of the Ship, for and by them all; and the Words, for every of them, refer to 
the Words, ſeverally covenant, and the firſt Word, viz. themſelves, make it joint. Law of 
Covenants 200. 

And Roll ſays, that upon putting the Caſe to divers of the Judges and Serjeants at the 
Table at Serjeants-Inn in Fleet-Street, they were of his Opinion. 2 Roll. Abr. 149. 

Comventum & agreatum eſt between the Parties make a joint Covenant, and they ought all 
to join ; aliter where ſeveral. Buiſt. 25, 26. | 

A Covenant with two, Conjundtim & Diviſim, is joint or ſeveral, according as the Caſe is, 
viz, the Intereſt whereupon the Covenant is founded. Moor 849. pl. 1154. Vide T. Raym. 
459, 460, 461. Sannd. 155. 

if two Tenants in Common covenant, their Covenants are ſeveral; contra of Parceners or 
Jointenants. Per C. J. Holt in Coleman and Sherman, M. 1 W. f9 M. | 


Eighthly, Mutual and Reciprocal. 

In Treſpaſs Quare clauſum fregit & ſepes profternavit, brought by Leſſee for Yeats, Defen- Mutual ard 
dants juſtified, for that M. ſeiſed of the Lands let them to Plaintiff, excepting the Trees, reciprocal. 
and Liberty to root them up, fell them and carry them away Cum averiis, reparando ſepes 
E implendo fovens; and that M. afterwards granted the Trees and Liberty to A. and that he 
and the other Defendants, as his Servants, in Proſtration, &c. uſed this Liberty (which is 
ſpecially pleaded) and juſtify Qu eſt eadem fractio. Plaintiff demurred, for that the De- 
fendants have not alledged that they have filled up the Ditches, and amended the Fences 
according to the Agreement. Per Cur*, This is not a Condition, which not being performed 
deſtroys the Agreement and avoids the Liberty; but it is a Covenant, for which the Leſſee 
has Remedy by Actioa. Upon which the Chief Juſtice cited the following Caſe : 

Sir G. B. covenanted with P. that he ſhould quietly enjoy the Land demiſed, paying the 
Rent reſerved z Defendant pleaded that the Plaintiff had not paid the Rent according to the 
Reſervation. And upon a Demurrer it was adjudged, that the Word paying does not make 
the Covenant conditional, but that it was a reciprocal Covenant upon which the Party may 
bring an Action. 7. Jones 205. 

The Lord of a Manor covenanted to aſſure the Freehold to one of his Copyholders and 
to his Heirs; and the Copyholder, in Conſideration of the ſame Covenant performed, pro- 
miles to pay a certain Sum of Money; the Copy holder is not bound to pay the Money, un- 
ls the Lord firſt perform his Covenant. Aliter if the Covenant on the Patt of the Copy- 
holder had been in Conſideration of the Covenant to be performed. 2 Saund. 156, 157. 

If the Covenant on the one Part be Negative, and the Affirmative Covenant of the other 
Part be, in confideratione performationis inde; although the Negative Part is broken, yet the 
Affirmative Covenant ought to be performed, Bid. 881 FR ey The: tic”. 7 

if 4. by Indenture in December 22 C. 2. leaſes to B. a Meſſuage for twelve Years, and 
Ovenants with B. to repair it with all neceſſary Reparation, before Midſummer following: 
ad B. covenants on his Patt, Quod ab & poſt tale tempus quale A. repararet & emen- 
laret pred? meſſuag quod tunc præd B. ſufficient” repararet SS meſſuag* ad omnia tempora 


rante termino pred. A. brought an Action of Covenant againſt B. for Non-reparation of 
tne Houſe after Midſummer ; and declared, That although he had performed all the Covenants 
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on his Part to be performed (without any particular Averment) that he had repaired it be 
fore Midſummer, &c. yet the Defendant had not repaired after the ſaid Feaſt: This is a gn 
Declaration ; for the Covenant of A. to repair it before Midſummer is not a Condition Prece 
dent, but only the Time divided and mutual between A. and B. wiz. that A. ſhall repair i 
before Midſummer, and B. after, during the Term, for which each of them may have Re 
medy by Action againſt the other. Roll. Abr. 416. Style 140. This is a reciprocal Core. 
nant, and though one does not perform his Part, it ſhall not excuſe the other, 

Plaintiff declared, that he was poſſeſſed of a Term for eighty Years, and it was agreed 
between him and the Defendant, that he ſhould aſſign all his Intereſt therein to the Defen. 
dant, who proinde ſhould pay 2501. and that he promiſed, that in Conſideration that the 
Plaintiff at his Requeſt had promiſed to perform all on his Part, that he would perform all 
on his Part; and then ſets forth, That Defendant had paid a Guinea in Part of the (1 
2501. and that he (the Plaintiff) obtulit ſe to aſſign the Premiſſes to the Defendant by In- 
denture, which was written and ſealed, and would have delivered it to him, but he refuſed 
and aſſigned the Breach in the Non-payment of the Money. Defendant demurred, for that 
the Aſſignment ought to precede the Payment, and that it was not a mutual Promiſe; 
that the Plaintiff is to aſlign, and the Defendant proinde, which is as much as to ſay, pro us. 
tion (vide Dyer 16. 5.) But per Cur”, It is a mutual Promiſe, and the Plaintiff needs not ayer 
the Performance; and it is as reaſonable that the Plaintiff ſhould have his Money before he 
makes the Aſſignment, as that the Defendant ſhould have the Term aſſigned before he pays 
the Money. 2 Med. 33. 

IF. was to raiſe 500 Soldiers, and bring them to ſuch a Port, and C. was to find Shipping 
for which he ſued upon the Covenant, though the other had not raiſed the Soldiers; for 
that can only be alledged in Mitigation of Damages, and is no Excuſe for the Defendant, 
and it was adjudged, that this was not a Condition precedent, but diſtinct and mutual Co- 
venants, upon which ſeveral Actions might be brought. 2 Mod. 75. Style 186. 

In a Charterparty the Maſter of the Ship covenanted to fail with the firſt fair Wind to B. 
and that the Mariners ſhould attend with a Boat to relade the Ship, and then to return with 
the firſt fair Wind to L. and to unlade and deliver the Goods; and the Merchants covenanted 
to pay ſo much for Freight, and ſo much for Demurrage every Day. The Maſter brought 
an Action for the Freight and Demurrage, and declared he failed ſuch a Day with the 
firſt fair Wind, and upon all the other Points. And the Defendant as to the Freight 
pleaded, that the Ship did not return directly to L. but went to A. and T. and made divers 
Deviations, and by ſuch Delays the Goods were ſpoiled; and as to Demurrage, that this 
was occaſioned by the Negligence of the Mariners in not attending with their Boat to relade 
the Ship. Plaintiff demurred, and had Judgment, for the Covenants are mutual and reci- 
procal, and each may have his Action agaiaſt the other, but may not plead the Breach of 
one in Bar of the other; and perhaps the Damage on the one Side and the other are not 
equal, ergo not pleadable in Bar the one of the other; but each by his Action ſhall recover 
againſt the other the Damage certain for him. 3 Lev. 41.—T. Jones 216, 

In Covenant upon a Charterparty, the Plaintiff declares, that it was agreed that his Ship 
ſhall be ready and provided with a ſufficient Crew, Tackle, Sc. for a Voyage to N. in par- 
tibus tranſmarinis, upon the 12th of Auguſt, and there ſhould lade with Merchandizes of the 
Defendant, and ſhould bring them back to T. and that Defendant covenanted to pay 3“, 
155. for every Tun ſo brought, and aſſigns the Breach in Non-payment of 1121. 104. for 
30 Tuns. To which Defendant pleads, that the Ship was not ready, Sc. on the 12th of 
Auguſt, by which he loſt the Profit of his Merchandize. Plaintiff demurs. Per Cur”, The 
Plea is not good, for theſe are reciprocal Covenants, & utraque pars has Remedy for Non- 
performance. Judgment for Plaintiff. T. Jenes 216. | 

It is ſaid, if one covenants to ſerve me a Year, and I covenant to pay him 10 l. for it; 
although he does not ſerve me, I mult pay him the 10/7. 

But if I covenant to pay him 101. if he ſerves me a Year, contra; for there I am not 
bound to pay the Money, unleſs he ſerves me a Year, | 

So it one covenants to make new Pales, ſo as he may have the old, he is not bound to 
make the new Pales, unleſs he may have the old ones. 

So if one covenants to pay Money for Service, Counſel, or the like; or covenants to 
marry one's Daughter, or make an Eſtate, and the Covenant is penned conditionally, ſo 
as one Thing is the Cauſe of another, and is not ſet down by mutual and reciprocal Cove- 
nants; in all theſe Caſes if the Cauſe or Condition be not obſerved the Covenant ſhall not 
be performed. Law of Covenants 76, 77. | 

In Debt on Bond to perform Articles, Plaintiff covenanted to aſſign over his Trade to the 
Defendant, and that he ſhould not take away any of his Cuſtomers, and in Conſideration 
of the Performance thereof, Defendant covenants to pay Plaintiff 60 J. per Ann. for Life, 
and pleads, that after the Agreement Plaintiff before any Thing done did work for J. & 3 


'* Cuſtomer, 


It is, 
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cuſtomer. Plaintiff demurs. Judgment for the Plaintiff. This is not a Condition prece- 
dent, but theſe are mutual Covenants, and the Plaintiff needs not wait for the Performance, 
for that might be as long as he lives; but as on Bonds of Arbitrament on Breach, either 
party has Remedy. 2 Keb. 674. Mod. 64. Sid. 464. 2 Saund. 155. 

In Covenant Plaintiff declares, that by Indenture between him and the Defendant, (reciting, 
that there were divers Controverſies, Sc. for Determination whereof) the ſaid Parties bound 
themſelves, in Conſideration of 12 d. given to each other, to obſerve the Arbitration of, &c. 
to arbitrate, Cc. de & ſuper premiſſis, and the Plaintiff and Defendant mutually covenanted 
to do ſeveral Matters, That the Arbitrator did thereupon make an Award, and the De— 
fendant did covenant with Plaintiff, that in Conſideration of Plaintiff's ſealing and delivering 
at Defendant's Requeſt) one Part of a Leaſe for Years (to the Award annexed) for the Rent 
therein reſerved, that the Defendant ſhould pay ſo much Money for the Tithes: It was alſo 
awarded by the ſaid Arbitrator, and the Defendant did covenant that he would be account- 
able to the Plaintiff for all ſuch Arrears of Rent, Tithes, and Compoſition Money for 
Tithes, as ſhould be ariſing and renewing upon the ſaid Land, &c. according to ſuch a Value 
ber Ann. whereof the Defendant could not lawfully diſcharge himſelf. The Plaintiff avers, 
ke has obſerved all the Covenants on his Part, &c. and affigns for Breach, that he has not 
accounted with him for all Arrears of Tithes and Compoſition Money, Sc. and that he has 
requeſted him to come to account, and that he refuſed. Defendant pleads a#io non, and 
confeſſes the Indenture z but ſays, in eadem Indentura ulterius agreatum fuit & proviſum, 
That the Plaintiff ſhould allow. and diſcount upon the Account all Sums of Money for 
Parſons Dinners at the Requeſt of the Plaintiff, and ſuch other Sums which he had directly 
hid out, and that ſuch a Day paratus fuit & obtulit ſe, & adbuc paratus eſt, to account for all 
Arrears of Rent, if the Plaintiff would diſcount, Sc. and the Plaintiff refuſed all ſuch Sums 
of Money, Sc. Plaintiff demurs. Per Cur”, It is an abſolute Covenant which charges him 
to be accountable, and not if the Plaintiff would allow Parſons Dinners; for it is impoſſible 
the Plaintiff can make ſuch Allowance till the Defendant has accounted ; they are mutual and 


Ain Covenants, and they have each a Remedy upon them, and the Proviſum & Agreatum 


does not amount to a Condition, but is a Covenant. Judgment for Plaintiff. 2 Med. 73. 

There were mutual Promiſes and Agreements between P. and D. which P. ſet forth in 
his Declaration, and alledged generally, that D. Non performavit agreamentum ſuum prædidtum, 
without ſhewing a particular Breach. Verdict and Judgment for P. in C. B. Error was 
aligned, that the Breach was too general, which being Matter of Subſtance, the Right of 
the Action could not be tried, and therefore it is not within any of the Statutes of Jcofails. 
But Judgment was affirmed. Knight and Keach, Paſch. 3 V. & M. B. R. 

On an Agreement between P. and D. that P. ſhould pull down old Walls and build a 
Malt-houſe, and that D. would pay him 8 J. pro labore ſuo; P. averred, that after the Agree- 
ment parat fuit & obtulit performare, &c. he had a Verdict, without averring Performance 
of the Work, and for that the Premiſſes are mutual, the Breach was well aſſigned. Judg- 
ment for Plaintiff. 4 Mod. 188. 

In Debt upon a Deed Poll, concerning the Purchaſe of Land by the Defendant of the 
Plaintiff, Plaintiff declares, that by the ſaid Deed it was agreed between him and the De- 
fendant, that the Defendant ſhould pay to the Plaintiff ſo much Money upon ſuch a Day 
for the Land, which he has not done. Defendant demurs upon the Declaration, for that the 
Plaintiff does not aver that the Defendant enjoyed the Land; and where there is not a mu- 
tual Remedy, the Deed not being indented, there ought to be ſuch Averment. This ſeems 
a Covenant by itſelf. Judgment for the Plaintiff, But the Defendant brought a Writ of 
Error. T. Raym. 18 3. Q for, 

la Debt on an Obligation for 701. in theſe Words, Memorandum, that (ſuch a Day) it is 
ogreed between (the Plaintiff) and (Defendant), that the (Defendant) the firſt of October next, 
fo; (the Plaintiff) 501. for (ſuch a Houſe); in Witneſs whereof we have hereunto mutually 
Jet cur Hands and Seals. Defendant demurred, for that the Declaration was ill, it not having 
erred that the Plaintiff had conveyed the Houſe to the Defendant, and that for is a Con- 
dition precedent, and if it be not, the Defendant has no Remedy for the Houſe; for though 
both ſealed, yet it is not an Indenture of two Parts, nor like the Caſe in Cre. Car. Hoe and 
Tozlor, where the Words, It is agreed between the Parties, Leſſee to repair, Leſſor to find 
great Timber, were agreed to be a mutual Covenant. To which it was anſwered, it ought to 
be intended that the Houſe was conveyed before, for it is not to pay 70/. for the Conveyance 
of the Houſe, but for the Houſe itſelf; and the Court held it a mutual Covenant; and if the 

oule was not conveyed before, as it may be intended it was, the Defendant may have an 
Action of Covenant for the Houſe, for it is to be intended, that the Plaintiff ſealed to the De- 
fendant another Part by the Words, have mutually ſet their Hands and Seals. Judgment for 

aintiff, Defendant brought a Writ of Error. Judgment affirmed, Lev. 274- 
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Lands. 
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Marriage. 


To ſtand 


which needs not be averred, does not hurt. Lev. 293. 2 Keb. 542. 


Upon mutual Promiſes, Performance needs not be averred, and an ill Averment of that 

Declaration upon mutual Promiſes of Agreement, by which Plaintiff agrees to releaſe to 
Defendant his Equity of Redemption in two Cloſes; in Conſideration of which Defendam 
undertakes to pay Plaintiff 21. The making the Releaſe is a Condition precedent to the 
Payment of the Money. Thorp and Thorp, Law of Covenants 84. 

The Books vary much, where in an Action of Covenant Averment of Performance neg, 
be alledged, and where Promiſe may be pleaded againſt Promiſe, and where each muſt 
bring his Action; and therefore the Point is well ſettled in the ſaid Caſe, Bid. 

The Caſe of Nicholas and Rainbred was agreed in Hob. 88. to be good Law; there, i 
Conſideration that N. promiſed to deliver to Defendant a Cow, the Defendant promiſed 
to deliver to him 50s. Adjudged, Plaintiff needs not aver the Delivery of the Cow, he. 
cauſe there was Promiſe for Promiſe. 

It is generally true, that where there are mutual Promiſes the Plaintiff needs not alledge 
Performance on his Part, but then it depends upon the Words of the Agreement, whether 
it ſhall be ſo or not; and certainly an Agreement may be made, ſo that one ſhall not be 
bound to part with his Money until he had a Conſideration for it. 

There is no Reaſon that one ſhall be compelled to pay Money for. the Performance of 

an Act before the Act be done; but here obſerve the Differences, 
1. If a Day certain be appointed for Payment of Money, and this Day happens before the 
Act can be perfermed for which the Money is to be paid; there although the Words ate, 
that one ſhall pay ſo much for the Performance of ſuch an Act by the other, yet the Party 
may have an Action for the Money after the Day appointed for the Payment of it, and 
before the Act to be done; as Sir Ralph Poole's Caſe, cited 7 Rep. in Ughtred*s Caſe : One 
covenants to ſerve the other in the Wars of France with three Eſquires, and the othet 
covenants for this to pay forty-two Marks; an Action lies before the Service performed, 

So 1 Vent. 147. One promiſes that in Conſideration the other will permit him to enjoy 
ſuch Land for ſeven Years, that he will pay him 20 l. pro quolibet anno, an Action lies 
after every Lear; and for the ſame Reaſon (in Saund. 319.) where it was agreed that C. 
ſhould give P. 50017. for all his Land, the Money to be paid a Week after Midſummer, It 
was adjudged that an Action lies for the Money before the Land is conveyed. 

2. If a certain Day be appointed by Agreement, yet if the Day happens after the Conſi- 
deration is to be performed, there ought to be an Averment that the Service is to be per- 
formed. Dyer 79. 

If a Contract be made between two, that for a Hawk of the one to be delivered on ſuch a 
Day, the other ſhall have his Horſe at Chriſtmas ; if the Hawk be not delivered at the Day, 
the other ſhall not have an Action for the Horſe. Vide Roll. Abr. 414, 415. Bulft. 16). 
Cro. Eliz. 384, 433. 2 Mod. 33. 


Ninthly, Ditin# and Several. 


If in Articles of Agreement made between A. on the Behalf of B. and C. in which A co 
venants that B. for the Conſideration expreſſed in the Deed, ſhall convey certain Lands to 
C. in Fee, and after C. covenants on his Part, for the Conſideration aforeſaid, to pay to 
160 J. In this Caſe though B. does not aſſure the Land to C. yet C. is bound to pay the 
Money for the Aſſurance of the Land. Ir is not a Condition precedent, but a diſtinct Cove. 
nant. Noll. Abr. 415. 

If by Charterparty G. and three others covenant with P. and C. to let to Freight a Ship 
wherein they are Owners, to the ſaid P. pro uſu & ex parte of one B. for a Voyage, meds & 
forma ſequenti, G. and the other three covenant with B. that the Ship ſhall go to T. and ſhall 
take tuch Freight, and then to Z. and from thence to H. and thence to return to the J. 
And C. covenants with G. and the other three, that B. ſhall cauſe Lading to be put into th 
Ship at Y and H &c. within ſo many Days, and covenants that the ſaid B. ſhall pay to the 
ſaid G. and the other three, pro tota transfretatione 1471. at ſuch a Day; G. and the otic 
three may have an Action of Covenant againſt C. for the Non-payment of the 147 L. wirbelt 
Averment of the Performance of the Covenants on their Part, for this is not a Conditidl 
precedent, but a Covenant diſt inct of the other Part. Roll. Abr. 414. : 

If A. upon a Marriage intended by C. his Son with D. covenants with D. to ſtand ſeiſed 
and to make other Conveyance of Land to the Uſe of C. for Life, and after to B. for hel 
Jointure for Life, and after to other Uſes of their Iſſues, and fo of other Lands, as before 
and then A. covenants modo & forma ſequentibus, (viz.) Præd A. pro & non cbſianie al 
attu five re per ipſum fatto in contrarium tempore figillationis & deliberationis Indenturæ Pics 
Stabat & legitime fuit ſeiſitus ac u; tales bone & ſufficientes conveyancia & aſſurance " Is 

# rell 


— — — 
— — 
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rent factæ & legitime execute ul ſupradict“ eft Neteret &- efſet ſeiſitus, de premiſſis fibi & Hæ- 
4154 ſuis in feodo ſimplici abſq ; aliquo genere ( Anglice, ol 5 Coleen 2 845 
Mortgage, Limitation) ve poleſtatis revocationis mutare permutare eadem ac inſuper quod 
Jifa terra i premiſſa pred anlea limitata pro junfura difta B. a tempore deceſſus præd A. 
& durante termino. vite difte B. continuarent remanerent & forent eid* B. & aſſignat* ſuis 1 
pleni & clari anna valoris 2001, ulira & præter omnia onera ſolution" exitus & repriſas | 
guctung; and that no Reverſion was then in the King. Altliough this bears Semblance to 

be one Covenant, becauſe the Words of the Covenant are but once named: and although 
it be ſaid in the Beginning, he covenants: in Manner enſuing; and although the Word E! The Word E/, 1 
couples all together, yet the laſt Part touching the Value is an abſolute, ſeveral diſtin Co- 
venant of itſelf; ſo that if the Land limited for the Jointure is not of the Value of 200 J. per 

Inn. although it is not per any Act of her own, yet he had forfeited his Covenant; and the 

Words, natwith/ianding any Af, do not refer to the ſaid Covenant, but only to the firſt, and 

the Value is properly in the Cogniſance of the Covenantor; and it is not proper to ſay, that 

for any Thing by him, Sc. it ſhould be of ſuch a Value. Cro Car. 495. Jones 403. 

A Teſtator covenanted in a Deed of Feoffment, 1. That notwithſtanding any Thing by Notwitk- 

him done to the contrary, he was ſeiſcd- in Fee-ſimple or Fee-tail, without any Condition or ſtanding any 

Limitation to determine it. 2. That he had Power and Authority to ſell. 3. That the Thing by 

Lands were free from Incumbrances. 4. And that the Feoffee ſhall peaceably enjoy againſt dong to | 
all Perſons claiming under him, his Father and Grandfather. 5 
The Plaintiff declared, That the Teſtator had not Power to ſell the Land. 

The Defendant pleaded, That the Teſtator, notwithſtanding any Thing done by him, 

had Power to fell the Land. 3 


— 
—— Ie 


Plaintiff demurred. And thereupon it was held by three Juſtices. againſt North, That Covenants | 
though the Covenants are diſtinct, yet the firſt two are ſynonyma, and of the ſame Nature; ſynonyma or 
for if he is ſeiſed in Fee, he has Power to ſell; and it may not be intended, that when by dlink. j 


his firſt Covenant he covenanted againſt his own Act, that immediately by another, Covenant 
of the ſame Effect he ſhould covenant againſt all the World; and the two ſubſequent Cove- 
nants are particular and limited, and therefore the middle Covenants ſhall not be more in- 
definite and general. But North held this abſolute, and not limited, by Things made by him 
in the firſt Covenant, or by him, his Father or Grandfather, as in Cro. Elz. 106. a Covenant 
that notwithſtanding any Thing done by him, he was ſeiſed in Tee; and that no Reverſion 
was in the Crown, and it was of the yearly Value of 300 l. each one is diſtinct and abſo- 
lute. 3 Lev. 46. | 158 | | | 
7. and P. enfeoff Q, of Lands, and they covenant That J. is ſeiſed: of a good indefeaſible Seiſed in Fee, 9 


Ejtate in Fee-femple in this Land, and that he or P. had a geod Authority to ſell, and that there 8 Dower = 


is not any Reverſion in the Crown by any Ad dane by J. or P. or either of them, The Queſtion | 

was, Whether the Words, By any Ad, refers to all before, or to this laſt Part only; the two 

firſt Covenants being in the Affirmative, and the laſt in the Negative: Per Cur', They are N 

ſeveral Covenants. Lit. Rep. 62, 65, Bo, 185, 203. Sid. 328. f 
The Bargainor and his Son, for themſelves and their Heirs, did covenant and grant to.and ih 


with the Bargainee, &c.' that they the ſaid Bargainor and his Son, according to the true Mean- 
ing of the ſaid Indenture, were ſeiſed of a good Eſtate in Fee-ſimple, and that the ſaid Bar- 4 
+ gainor and his Son, or one of them, have a good Authority to ſell, according to the true 14 
Intent of the ſaid Indenture; and that there was no Reverſion in the King by any Act or Acts, 
Thing or Things, done by him or them. Hob. held, That they are all one Covenant, and | 
that the Words, By any At or Acts dine by them, relate to the other two precedent Sertences z 
for if theſe Words had: begun the Sentence, it had been clear, and why not ſo now Hutten | 
and J/inch held, they were three ſeveral Covenants. Heb. agreed they were ſeveral Covenants | 
in Point of Fact, but not in Point of Obligation, there being not ſeveral Words of binding. | 
Adjudged to be ſeveral Covenants, and one independant on the other. 2 Rell. Apr. 250. [i 
In Debt on a Bond for the Performance of Covenants, Defendant pleaded Performance; Marriage. | il 
the Covenants were, That 7. B. Soo of V. B. ſhould. marry A. M.'s Daughter: And in 
Conſideration of this Marriage N. coveants to pay 300 1. V., B. cpvenants to aſſure ſuch 

Lands to the ſaid T. B. and A. for her Jointure, and there were other Covenants for quiet 
Enjoyment, Sc. Et (inter alia) M covenants that he will procure, the. ſaid T. B. to be Pre- Simoniacal | 
ſeated, admitted, inſtituted and inducted into ſuch a Benefice, upon the next Avoidance of Agreement. | 
the ſaid Church, which he did not perform. Defendant demuried upon this Aſſignmeot of 
the Breach, becauſe the Covenant is againſt Law, being a ſimoniacal Agreement: But per 
Cur”, If it had appeared to have been, that in Conſidergtion of the ſaid, Marriage, Se. 
he would procure. him to be preſented, c. it had been & fimgnaical Contract, and had 
woded the Obligation; but this Covenant: depends not on the former Coyenants, but is a 


inc Covenant by itſelf, and without a ſpecial Averment, or ſhewing, that it pk 
: 4 ſimo⸗ 


l 
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But that, c. 


Reparation, 


that the Covenantor tantum modo warrantizaret. And they need not ſet forth the/Indenture, | 


mm... 


ſimoniacal Contract, it ſhall not be ſo intended. But it may be a Covenant upon a good 
Conſideration. Cro. Car. 425, 426. : d WS y | | 4 

The Aſſignor of a Leaſe for Years covenanted that he had not made any former Grant, ar 
any Thing by which the Leaſe may in any Manner be fruſtrate, but that the Aſſignee and hit 
Executors, by virtue of this Grant and Aſſignment, may quietly enjoy the Premiſſes during 11, 
Term, without the Diſturbance of him or of any Perſon : The Words, but that, &c. depend 
upon the former Words, and are not new Matter or Sentence; and therefore the Entry of a 
Stranger by Eigne Title had not broken the Covenant. Dyer 240. pl. 43. 

So if the Wife of the Leſſor had recovered in Dower. _ 1 | 

In Covenant that a Leaſe aſſigned to the Plaintiff was a ſure and indefeaſible Leaſe, and thi 
Plaintiff ſhould quietly enjoy without the Let, Trouble or Interruption by bim; on Performance 
pleaded, Plaintiff aſſigns a Breach by the Entry of a Stranger, to which the Defendant re. 
joined, it was by Diſſeiſin; the Queſtion was, Whether this be one entire Covenant, nor not. 
Per Cur, The latter Words cannot qualify the former, they not being Senſe joined toge- 
ther; as, on Covenant that the Land is of a certain Value, and that the Covenantee ſhall en 
it notwithſtanding any Act done by him; this can never be applied to the former Part of 
the Value, So here the Demiſe was made before the Aſſignment, and the Aſſignor had no- 
thing to do with it, therefore the Saying that the Plaintiff ſhould enjoy it without the Let 
of the Defendant does not affect the former Part: So was Dr. Caldecoit's Caſe, who purchaſed 
Biſhops Land of the Lord Saliſbury, with juſt ſuch a Covenant, and he had Relief in Chan- 
cery thereupon, becauſe the Intent was only to make good his own Aſſignment, not the ori- 
ginal Title. But per Cur', Had the Words been, to enjoy notwithſtanding any Af, that 
ſhould have gone to the Whole. 2 Keb. 76, 201, 213. Saund. 58. Sid. 328. | 

Several Covenants or Aſſump/its are always in Conſideration one of another, yet being di- 
ſtin&, one is no Bar of another. 3 Keb. 352. 

If a Leſſee covenants that he will from Time to Time during the Term, after three Months 
Warning, ſufficiently repair, and at the End of the Term leave it ſufficiently repaired to the 
Leſſor: The laſt Clauſe is diſtin& by itſelf, he muſt leave it ſufficiently repaired without 
Notice. 2 Keb. 505, 543, 569. Sid. 429. Saund. 321. 

A Covenant with two Cozjunctim & Diviſim, is joint or ſeveral, according as the Caſe is. 

Moor 849. Pl. 1134. 

A Covenant in an Indenture Tripartite between three, & quilibet eorum, if one is damnified, 
they muſt both join. 2 Leon. Caſe 60. | 

A Covenant with three jointly and ſeverally that they ſhould pay, Ec. and one of the 
three was ſued, and a Breach aſſigned that he has not paid: And it was demurred to, be- 
cauſe he had not ſaid, Nor any of the other had not paid. Per Cur', If the Action had been 
brought againſt all, the Non-payment of all muſt be alledged ; but when brought but againſt 
one, then it is ſufficient to ſay, That he has not paid, and if either of them has paid, the Party 
ſued ought to plead it. 8 

So if two are jointly and ſeverally bound in a Bond; in an Action againſt one, it is ſuffi- 
cient to ſay, that he has not paid it. Latch 50. | | 5 

In a Charterparty the Covenants are ſeveral and not joint. 5 Co. 2 2. 5. 


Tenthly, General or particular and where the particular or expreſs Covenant qualifies the 
general, or not. 


If A. covenants that he has lawful Right to grant, &c. and that B. Hall enjoy notwithſtand- 
ing any Claim under 4. Theſe are two ſeveral Covenants, and the firſt is general, not qua- 
lified by the ſecond ; one Covenant goes to the Title, and the other to the Poſſeſſion. 
Med. 101. | j | | 

A Grantor covenanted that he had good Right. Plaintiff ſays he had no good Right. | 
Detendant ſays, that the Covenant was ulterius, that the Son ſhould enjoy it, notwithſtand- 
ing any Act done by the Father, and that he did no Act. The latter Covenant reſtrains 
the former; it is pleaded to be in the ſame Indenture, all the Parts whereof ſhall be taken 
together, (vide 4 Co. 8 1.) and the particular ſhall qualify the general; that Covenant being 


for it is confeſſed by the Demurrer, and the Plaintiff deſired Leave to diſcontinue. . Keb. 234. 
If % (in a Conveyance of Land) covenants that he is ſeiſed of a/good and indefeafible Eſtate 
in Fee, and that he had good Power to convey it to B. according to the Indenture, notwithſtand- 
ing any Af done by bim: This laſt Clauſe and Covenant does not reſtrain the firſt Clauſe of 
the Covenant, viz. That he had a good and indefeaſible Eſtate in Fee, notwithſtanding any 
Act done by him; but this is abſolute and general. And the general Uſe of a Convey- 
ance is to make it ſo, and the one Covenant independant on the other. 2 Roll. wy * i 
- ovenan 
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Covenant 70 enjoy abſque legali moleſtatione of the Defendant. Ray 
(al Entry no Breach, (for that ſhall be intended tortious) and the gener 
by fpecial Covenant againſt any lawful Let. 2 Keb. 717, 723. 

An expreſs Covenant controuls an implied one, but he may uſe either of them at his 

eaſure. 

4 A ſpecial Warranty controuls a general, and the Reaſon is, no Man will take an expreſs 
ſpecial Warranty, when the Intent is that he ſhall have a general Warranty. Winch 93, 94. 


Sford conceived a gene- 
al Covenant is reſtrained 


Lands, and covenanted that he was ſeiſed in Fee, and had good Right to ſell. The Breach 
aſſigned, that he had not good Right. D. pleaded, that ultcrins agreat” fuit in eadem In- 
/ntura, that the Covenants in the Indenture ſhall not extend to Acts further than to Acts 
done by the Vendor and his Heirs. P. demurred. Per Cur”, Though this is a remote 
Agreement at the End of the Deed, and far diſtant from the other Covenant, yet it has 
qualified 3 Covenant, and reſtrains it to Acts done by the Covenantor himfclf only. 
Lev. 37. C0. 234 

Find V. were Jointenants of a Mill by a Leaſe for Years. V. aſſigns all his Intereſt in 
the Mill to another, without J.'s Aſſent or Privity, and dies. J. afterwards (reciting the 
aid Leaſe, and that all came to him by Survivorſhip) granted the ſaid Mill, and all his 
Eſtate, Title and Intereſt to P. and covenants that he ſhall peaceably enjoy it notwithſtand- 
ing any Act done by him, and gave a Bond for the Performance of Covenants ; upon which 
p. brought an Action of Debt. F. pleaded, that the Plaintiff had enjoyed it notwithſtand- 
ing any Act done by him. P. replied, that J. Jointenant with 7. aſſigned his Eſtate to 
J. D. who entered and expelled him. Defendant demurred; and it was adjudged againſt 
the Defendant, for the Grant was never good ; for he had no Power to grant one Moiety, 
and yet he had expreſly granted the Mill to P. And the Condition of the Obligation being 
to perform all Grants, the Grant being defective at the firſt as to a Moiety, which is the 
Subſtance of the Agreement of all the Parties; this is not qualified by the Covenant enſu— 
ing. And it is not like Nokes's Caſe, 4 Rep. for there the Grant was good for the Whole, 


liked the general Covenant. Zelv. 175. Cre. Jac. 233. Lit. Rep. 206. Bulſt. 3, 4. 
2 Brownl. 212. 

D. let a Houſe to P. by the Words Demiſe and Grant, which Words import a Covenant 
in Law; and the Leſſor covenanted that the Leſſce ſhould enjoy the Houſe during the 
Term, without Eviction by the Leſſor, or any claiming under him, (which expreſs Cove- 
nant was narrower than the other) and gave a Bond for the Pertormance of the Covenants, 
The Plaintiff granted his Term over to a Stranger, and aſſigned for Breach, that one S. en- 
tered upon the Aſſignee, and recovered in Ejectment, and Debt was brought upon the Bond. 
Per Cur', By this Covenant in Law the Aſſignee ſhall have a Writ of Covenant, and for 
the Breach of the Covenant in Law the Obligation was forfeited ; but becauſe the Plaintiff 


broken) Judgment againſt the Plaintiff; and the expreſs Covenant qualifies the Generality 
the Covenant in Law, and it ſhall not extend further than the expreſs Covenant. Netes's 
Cale, 3 Co. 63. a. | p 


Eleventhly, Oligatory er Declaratory. 


Covenants Obligatory, as to enjoy, free from Incumbrances, ſhall never be conſtrued to 
raile an Ule, becauſe they have another Effect. Sid. 27. 
Covenants Declaratory ſerve to limit and direct Uſes. Bid. 


(E) What Words will create or amount to an expreſs Covenant, or not, 


the Hand and Seal of the Parties, which imports an Agreement, will amount to a Co- 
venant. Roll. Abr. 518. . 

4 made a Bill of Debt againſt B. for the Payment of 201. at four Days, and in the End 
of the Deed covenanted and granted with B. his Executors and Adminiſtrators, that if he 
made Default in any of the' ſaid Payments, that then he will pay the Refidue that then ſhall be, 
Wwoid; and afterwards A. fails in the firſt Payment, and before the ſecond Day B. brought 
Action of Debt for the whole 207. It was moved, if B. will ſue A. before the laſt Day, it 


oyenant, ſometimes in Contract, ſecundum ſubjectam materiam. Leon. 28. A 
5 A : 


D. by Indenture granted a Fee-Farm Rent to P. which he had purchaſed of the King's 


and beeomes ill by Eviction afterwards, and therefore in that Caſe the Covenant enſuing qua- 


did not ſhew that S. had a Covenant-Title, (for otherwiſe the Covenant in Law was not 


HERE, is no need of the Word Covenant to make a Covenant, but any Thing under 


Woht to be by way of Covenant, and not by Debt. But per Cur', The Action lies ; for The Word 

one covenants to pay me 1007. at ſuch a Day, an Action of Debt lies; a fortiori when the Covenant 1 

Vords of the Deed are covenant and grant; for the Word Covenant ſometimes ſounds in ſometimes i 
| | 


| 
| 


. - ſounds in Co- 


venant, ſome- 
times in Con- 
tract. a 
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Covenant on 


what Words. 


| Oblige. 
| Yeneri & fir- 


miltr. 


Word Cove- 
nant will 
make a 


| 

| Where the 
| * 

— Leale. 


Demiſe and 
Grant. 


Ferdidit, A 
fignavwit, 


tranſlulit. 


Yielding and 
paying. 


Words of 
Agreement 
make a Co- 
venant, 


The Leſſee 
ſhall repair, 


Words in the 
future Tenſe. 


An Action of Covenant was brought upon theſe Words, (viz.) I oblige myſelf to pay [4 
much Money at ſuch a Day, and ſo much at ſuch a Day. Per Cur”, Action of Covenant lies, 
eſpecially if both Days are not paſſed ; but the Chief Baron Bridgman doubted how the Lay 
would have been if the Words were Teneri & firmiter obligari, tor that thoſe Words ſcund 
in Debt and not Covenant. And per Cur', The Words 2uod teneat conventionem & de (gy. 
ventione frata, are all one. Hardr. 178. 

It is a general Rule that the Word Covenant makes a Leaſe though the Word Grant be 
omitted, much more when the Words are To Held, enjoy, &c. 2 Mod. Rep. 80. 

But if one covenants to grant, and ſuffer one to enjoy ſuch Lands; this will not amount 
to a Condition, for the Intent of the Parties is only to make it a Covenant. 

In Covenant on a Feoffment and Grant of Biſhops I.ands, Breach was aſſigned that the 
Defendant had no good Title. On Demurrer the Court conceived that this will not make 
any expreſs Covenant, but Dedi will, and ſo will Reſervando. 3 Keb. 549. 

Covenant does not lie againſt Executors of Tenants in Tail upon theſe Words Demiſe and 
Grant. And. 12. 

Upon the Words Demiſe and Grant, without any other Words which comprehend War. 
ranty in them, an Action of Covenant lies; and a Leaſe by Eſtoppel is a good Leaſe to 
ground the Action upon Eviction, and to traverſe that he was not poſſeſſed by virtue of x 
Leaſe, is no Plea againſt the Leaſe by Indenture, which is an Eſtoppel, without ſhewing a 
particular Cauſe. Cro Jac. 73. 3 

It the Lord grants to his Tenant thar he will not diſtrain him in ſuch a Part of his Land 
fer his Rent; this ſhall be taken to be a good Covenant by this Word Grant. Perk. 5. 69, 

If a Man makes a Leaſe for Years, and warrants it to the Leſſee, his Heirs and Aſſigns, 
though this be not a Warranty, yet it is a good Covenant in Law. Bro. Covenant 38. 

Though the Words Vendidit, Afſignavit and Tranſtulit do not amount to a Covenant againſt 
an Eigne Title, yet againſt the Covenantor it will amount to a Covenant. 3 Keb. 304. 

Covenant maintained on the Words Demifit et Mignavit. 2 Raym. 1419. 

If a Leaſe for Years made to A. determinable upon the Lives of B. C. and D. B. dies, 
A. aſſigns to E. and E. reciting the Death of B. and the Aſſignment to him, aſſigns the 
Term to F. and covenants with him that he himſelf is lawfully poſſeſſed of all the Premiſſes 
of a good and ſufficient Eſtate for the Reſidue of the ſaid Term, if the ſaid C. D. or either 
of them, ſhall happen ſo long to live; and they the ſaid C. and D. are yet in full Life, 
though the Words are not, and that the ſaid C. and D. are yet in full Life; yet this is im- 
plied by the Words, and is as a ſeveral Covenant, or otherwiſe the laſt Part would be 
void and of no Effect. The Breach was, that C. was dead at the Time of the Aſſignment, 
2 Roll. Abr. 249. pl. 2. 

The Words yielding and paying make an expreſs Covenant, and not a Covenant in Law 
only; as if a Man lets Land for Years, reſerving a Rent, Action of Covenant lies for Non- 
payment of Rent; for Reddendo the Rent is an Agreement for the Payment of the Rent, 
which will make a Covenant. Vent. 10. Roll. Abr. 519. pl. 10. 

Theſe Words in a Leaſe for Years, that the Leſſee ſhall repair, make a Covenant. 

So in the Caſe of Indentures of Apprenticeſhip there are not the formal Words of a Co- 
venant, but only an Agreement that the Maſter ſhall do this and the Apprentice ſhall do 
that ; theſe are Covenants, but in all theſe Caſes there is ſomething of an Undertaking, 
Roll. Abr. 519. | 

Theſe Words in a Deed of Leaſe, and the Leſſee ſhall repair the Mills (being the Thing 
leaſed) as often as Need ſhall require, and ſhall leave them ſufficiently repaired at the End of 
the Term, make a Covenant; for it is the clear Agreement of the Parties, and otherwiſe the 
Words, /oall leave, &c. will not have any Effect, and becauſe of the laſt Words it cannot be 
a Condition, and being by Indenture it is the Word of both Parties. Poph. 136. C.. 
Fac. 299. Roll. Abr. 518. 

If Leſſee for Years covenant to repair, &c. provided akvays and it is agreed that tht 
Leſſer ſhall find great Timber; this makes a Covenant on the Part of the Leſſor to find 
great Timber by the Word agreed, and ſhall not be a Qualification of the Covenant of the 
Leſſee. 

But if the Leſſee covenants to repair, provided always that the Leſſor ſhall find great Tin- 
ber, without the Word agreed; this Proviſo ſhall not be any Covenant on the Part of thc 
Leſſor, but ſhall only be a Qualification of the Covenant of the Leſſee. Roll. Abr. 518. 

In the Indenture of Apprenticeſhip that the Apprentice ſhall be loyal, & ſecreta ſua velart!, 
theſe Words imply a Covenant. Moor 135. | 

If a Deed be made to another in theſe Words, viz. I have a Writing in my Cuſtody in which 
W. ſtands bound to B. in 1001. and I will be ready to produce it; this is a Covenant, for this 
is a preſent engaging to do it, Roll. Ar. 519, on 
e 
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The Teſtator was indebted to the Plaintiff by Bond, which he did thereby covenant to Bond to pay \ 

ay when ſuch a Bill of Coſts ſhould be ſtated by two Attornies, e to be choſen 40 8 ' 
Eaueen them; and ſets forth in his Declaration, that he named one Attorney, and deſired nN 
the Defendant's Executor to name another, which he refuſed, and ſo brings Action of Cove- a 9g 
nant 3 this is a Covenant and not a Solvend'; and if it ſhould not be a Covenant but an intire 75 
Bond, then it would be in the Power of the Obligor whether ever it ſhall be payable, and 
the Plaintiff having named an Attorney, ought to recover. 2 Med. 266. | | 

1 am content to give to W. 101. at Michaelmas and 10. at Lady-Day ; an Action of Co- 
venant lies upon it as well as Debt. 3 Leon. 119. 

If A. makes a Deed to B. in theſe Words, I have in my Cuſtody one Writing obligatory, in 
which Writing obligatory one W. now ſtandeth bound to the ſaid B. for the Payment of 4001. 
ſuch a Day, being the proper Money B. and I will be ready at all Times, when I ſball be re- 
quired, 10 deliver the ſame Writing obligatory to the ſaid B. If B. after demands the Obliga- 
tion of the ſaid 4. and he refuſes to deliver it, B. may have an Action of Covenant upon 
this Deed by Force of theſe Words, And I will be ready at all Times, when I fhall be re- 
quired, to re- deliver the ſame. 11 Car. B. R. | 

If there are Articles of Agreement between A. and B. by which it is agreed (upon a Mar- 
nage intended between A. and C.) that all the Stock of C. ſhall remain in the Hands of 
Z. until A. ſhall make a certain Jointure to C. ipſo B. annualim ſolvendo to A. intereſſe pro 
inde ſecundum ratam 81. per Cent. c. and if B. does not pay the ſaid Intereſt, an Action of 
Covenant lies againſt him upon theſe Words, for that every Agreement by Deed is a Co- 
venant, and otherwiſe A. ſhall not have any Remedy for the Money. 8 Car. B. R. Croſs and 
Northey, Roll. Abr. 518. pl. 6. NOT 

So where a Man acknowledges himſelf to be accountable to another for all Money by him 
charged upon A. to be paid to B. Lev. 47. | | 

If a Man conveys Lands to another in Fee with Warranty, and after the Land is evicted Covenant or 
by Eigne Title for certain Years, the Grantee of the Land may have an Action of Co- ar cry 4 = 
venant upon the ſaid Words againſt the Grantor upon this Eviction, although the War- Erictien is. 
ranty be annexed to the Freehold, for the ſaid Words make a Covenant if a Chattel be 

evicted, and a Warranty, if a Freehold be demanded. Rell. Rep. 25. Vide Heb. 3. 
Zelv. 139. 

An Aion of Covenant was brought on the Words Conceſſi & Feoffavi in a Conveyance Conceſh & 
of an Inheritance, and Breach aſſigned in Entry on the Plaintiff : Defendant demurred, anc — | 
the Queſtion was, Whether Conceſi makes a Warranty or Covenant in Caſe of Inheritance as 1 
it doth on a Term. The Court inclined it would not. 3 Keb. 188. >, ATE 


(F) What Words amount to a Covenant and not to a Condition, or to a Condition and | 
not to a Covenant, | | i 

4 

| 


I. Treſpaſs Defendant juſtified, for that M. ſeiſed of Lands let them to the Plaintiff, ex- b 
cept the Trees, and Liberty of eradicating & aſport” cum averiis repatand* ſepes & im- | 
flend* foveas; and M. granted the Trees and the Liberty to 4. and he and the other De- 4 
fendants, as his Servants, uſe this Liberty, which is ſpecially pleaded, Qu eft ead* frattio. ( 
Plaintiff demurred, and for Cauſe ſhewed, that the Defendants have not alledged that they 

have filled the Ditches and amended the Hedges, according to the Agreement. Pollexſen 

for the Plaintiff ſhewed, That this is a Condition, and not being performed deſtroys the 

Agreement, and avoids the Liberty. But per Cur', This is not a Condition but a Covenant, 

for which the Leſſee has Remedy by Action. | + pre ound Ate | 

It was objected, That the Power and Liberty was annexed to the Reverſion, which is not 
granted to A. ſed non alloc* ; for the Liberty is annexed to the Trees and incident to them, 
and aſſignable with them. T. Jones 20. Witt xy rae? 

One made a Leaſe for Years, Leſſor covenants that the Leſſee ſhould have Houſe-boot, A Covenant 
Hay-boot and Plough-boot, without committing any Waſte, upon pain. of . Forfeiture of on the Part Fr 
the Leaſe ; the Covenant is no more than what the Law appoints, and therefore vain; and re port 
it is a Convenant on the Part of the Leſſor, and ſo cannot be a Condition. Cro. Eliz. 604. tion. 

A. made a Leaſe of Lands to B. for ten Years, rendring Rent, and B. covenanted to re- Covenants in 2 
pair; afterwards A. by his Will deviſed that B. ſhould have the Lands for thirt Yeats after fitſt Leaſe, and 
the ten Years under the like Covenants as are comprized in the Leaſe; this makes them go Conditions in 

e Conditions in the ſecond Leaſe what were Covenants in the firſt, for they cannot be via a ſecond. 
or 
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venants for want of a Deed, and if they ſhould not be Conditions, the Heir of the Le 
Were without Remedy if they are not performed. Godb. 98, 99. 2 Leon. pl. 40. Owen 54. 
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Where a Co Leſſee covenanted in an Indenture of Leaſe, that he would not alien nor aſſign his Term 
Ga to any other but his Wife for Life, and the Reſidue of his Term to his Children, or one of 


Condit: g n 122 - 
Defeat ny his youngeſt Brothers, upon Pain of forfeiting his Leaſe; the Leſſee aſſigned it to his Brother 


Eſtate. having a Wife: This Covenant is a Condition to defeat the Eſtate, for being by Indenture 
they are the Words of both Parties and are ſufficient to determine the Leaſe. Cro. Jac. 399 
2 Bulſt. 290. | ? ho | | | 
Paying, per- A Lellee brought Covenant, and declared, That the Leffor covenanted with him, that be 
forming, paying the Rent, and performing the Covenants on his Part to be performed, ſhall quietly en. 
joy; the Breach aſſigned was a Diſturbance by the Leſſor; Leſſor pleaded the Plaintiff did 
enjoy quietly till ſuch a Time, but then he cut Wood down, which was contrary to his 
Covenant, and then he entered: The Queſtion was, Whether the Defendant's Covenant were 
conditional. or not; for if it amounted to a Condition, then the Leſſor's Entry is lawful , but 
if it be a Covenant, he ought to bring his Action. Per Cur', The Covenant is not conditional, 
for the Words paving and performing ſignify no more than that he ſhall enjoy under the Rents 
and Covenants. ed ag NE. 
Where the - Indeed the Word paying may in ſome Caſes amount to a Condition; but that is where 
Word paying without ſuch Conſtruction the Party can have no Remedy. 2 Med. 35. Vaughan 32. did 
r N op 2 Len | | 
DI er A Leſſor covenanted that the Leſſee paying his Rent ſhall enjoy the Land demiſed dy. 
not. ring the whole Term; the Leſſee did not pay the Rent, and was afrerwards ejected by a 
Title Paramount. By two Judges againft one the Covenant is conditional, and the Leſſee 
Mall not have Advantage of it, if he did not perform the Condition, which is created by the 
Word paying, 4 Leon. 50. | ot BY: n 

One covenants that the Plaintiff ſhall quietly enjoy the Land demiſed, paying the Rent 
reſerved; and it was pleaded, that Plaintiff had not paid the Rent according to the Reſerya- 
tion. On Demurrer it was adjudged, that the Word paying does not make the Covenant 
conditional, but it is a reciprocal Covenant, for which the Party may have his Action. 
T. Jones 206. i he, | | 

What Words A Man lets Land by Indenture, and in it is ſuch a Clauſe, and it is covenanted (or agreed) 

amount to a between the ſaid Parties, that the Leffee ſhall not do ſuch a Thing, upon Pain of forfeiting. 

Condition and hig Eſtate. It is a Condition, for the Words being indifferent whether of the Leſſee or Lel- 
| ede ſor, they ſhall be taken for the Words of the Leſſor. Rell. 407, 408. 

P. covenarted with D. to aſſign over his Trade to him, and that he ſhould not endeavour 
to take away any of his Cuſtomers, and in Conſideration of the Performance of this Cove- 
nant, D. covenanted to pay P. 60 J. per Ann. during his Life; theſe Words in Confideratione 
Performationis make it a Condition precedent, which muſt be averred. Per Cur", preter 

'Twiſ/den, who ſaid, How long muſt he ſtay till he be inticled to his Annuity ? As long as 
he lives, for this Covenant may be broken at any Time. Maledicta expoſitio. Mod. 64. 
2 Saund. 155. 2 Keb. 674. | 

In Lord Cromtell's Caſe the Words covenanted, provided and agreed, give an Advantage 

of a Condition or a Covenant. 1 3 3 ane 

B. R. kt Lands to the Defendant; Plaintiff replies that the ſaid Leaſe was upon Condi- 

tion, (viz.) the Leſſee by the Iudenture of the ſaid Leaſe did covenant that he would not 
| put out nor diſturb any of the Tenants inhabiting within the ſaid Manor out of their Tene- 
ments. doing their Duties, according to the Cuſtom of the ſaid Manor; and ſhewed, that 

the Defendant had put out one A. C. a Tenant, Sc. and that B. R. had re-entered for the 

A Condition Condition broken: Per Cur', It is a Condition though the Words ſound in Covenant, and 
though the be the Words of the Leſſce; yet the Leaſe being made by Indenture, the ſame is the Deed 
a __ found of both, and every Word in it is ſpoken by both Parties; and though he may have Action 
enant. of Covenant, yet he cannot thereby overthrow the Leaſe, as by Entry for Condition broken; 

and yet by the Words it ſeems, that the Meaning of the Indenture was, that by the Breach 

of this Covenant the Eſtate ſhould be defeated. | | 

Covenant not So in 24 Elis. Hill and Lecktam; by Indenture the Leſſee covenanted to grind all [us 
to diſturb any Corn at the Lellor's Mill, and in the End of the Indenture the Leſſee covenanted to per 


Novato the form all Covenants, / pana forigfacturæ. And by the Opinion of the whole Court the 


their Tens- lame was a Condition; but in, the principal Cafe the Breach was not well aſſigned. It's 
ments doing ſaid he had put out a Woman '#1am tenentem, Sc. and perhaps ſhe was but a Tenant at 
their Duties. Will, and the Covenants refer only to Copyholders, and perhaps ſhe had diſſeiſed one 0 
8 the Tenants, and then the putting her out was no Breach; it is ſaid, ſhe had done her Duty; 
that might be once; he ought to have ſaid ſhe. had done her Duty always, and the Excep- 

tions were incurable. Leon. 245. antes ff. 3 1 
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The Parſon of D. covenanted with one of his Pariſhioners that he ſhould pay noTithes; for 
which the Pariſhioner covenanted to pay to the Parſon an annual Sum of Money; and after- 
wards the Tithe not being paid, the Parſon ſued him in the Court Chriſtian ; and the other 
rayed a Prohibition. Per Cur”, It is a bare Covenant, and no Intereſt of the Tiches paſt, 
und the Party who ſued for Tithes has no Remedy but by Action of Covenant. Peph. 140. 

If Articles are made by Indenture between A. and B. by which A. covenants to pay 1004. 
to B. at a Day, and B. covenants, upon Receipt of the 100. to give an Acquittance ſor 
it, and to enter into Bond to A. conditioned to ſave A. harmleſs from all Claims to certain 
Lands in his Poſſeſſion : If A. tenders the 100. at the Day to B. it is no Breach of B.'s 
Covenant if he refuſes to receive it, and to make an Acquittance, Sc. for perhaps it was 
the Intention of the Parties, that it ſhould be in the Election of B. to receive the Money and 
make Acquittance, c. or let it alone. Style 81. Adjudged Ny; ſed Quære. 

A Proviſo coupled with other Words of Covenant and Grant ſhall not create a Condition, Where a Pro- 
but be of the ſame Nature as other Words of Grant; as Proviſo ſemper, and the ſaid A. B. viſo ſhall not 
covenants and grants to and with, Cc. that the ſaid E. of H. and L. M. may dig for Oar, Take a Con- 
Leon. 147. Moor 174. i _ 

It A. makes a Leale to B. for Life, with a Proviſo that if the Leſſee dies within the Term proviſo where 
of forty Years, that then the. Executors of the Leſſee ſhall have it for ſo many of the Years it makes not 
which ſhall amount to the Number of forty Years, to be accounted from the Date of the à Leaſe, but 
Indenture of Leaſe ; this Proviſo ſhall rot make a Leaſe, but only a Covenant. Dyer 150. EI Oy 
Co. 155: : 

On Marriage agreed on between the Defendant and one Mary J. 15001. was to be paid 
by Articles at ſeveral Days to the Plaintiff, and he to convey ſeveral Lands and an Office 
to the Defendant, Proviſo that the Defendant out of the firſt three Years Prefits ſhould pay 
5001, 4 the Plaintiff : Plaintiſf brings Debt on this Proviſo, averring Profits above the Va- 
ue received, and that the Marriage took Effect. Defendant demurs, becauſe this Proviſo Where a Pro- 
is in Nature of a Defeaſance or Condition. Per Cur', This Proviſo can never have any Ff- viſo can have 
feet as a Condition; Meyle was to ſurrender to bring the other in, but could not re-enjoy & _— bg 
it on Breach of Condition: there are no Words that refer or direct to any Proviſo to be in wg he wes 
the futyre Grant; nor would the Matter bear ir, being an Office of Juſtice, and therefore it of Agreement. 
could not be reduced on Breach of the Condition; it muſt be conſtrued by Agreement of 
tie Parties to be a Covenant. Keb. 842, 860, 892. This Proviſo is not by way of De— 

—— but Agreement. Lev. 155. Per tot” Cur', It amounts but to a Covenant by 
Articles, 

t is covenanted and agreed between the Parties, that J. II. doth let the ſaid Lands for Articles a- 
and during five Years, to begin, &c. Prot;aed always (that the ſaid Defendant) al pay to mounting to 
Plaintiff yearly at ſuch Feaſt Days, by equal Portions, &c. during the Term; and the ſaid ®" immediate 
Parties agree that the Leaſe ſhall be made purſuant. Per Cur', 1. This is an immediate Leaſe _ 
becauſe of the Woeds be doth let. 2. This Proviſo is a good Reſervation of the Rent, it Where Pro- 
being by Aritcles whereunto either of them were Parties. Per Popham, It is a Reſervation vito makes a 
and a Condition alſo ; Proviſo joined with the Words of Covenant make it a Condition and Covenant and 
a Covenant alſo. Cro. Eliz. 486. Moor 459. Noy 57. > 

If a Man by Indenture lets Lands for Years, Provided always, and it is covenanted and 
agreed between the ſaid Parties, that the Leſſee ſhould not alien; and it was adjudged that it 
+ Condition by Force of the Proviſo, and a Covenant by Force of the other Words. 

. Lit. 203. b. : 

A Grant was made by the Earl of P. of the Licutenancy or Deputyſhip of the Weſt Where a Pro- 
Part of the Foreſt of Selwood, to Sir M. B. and the Heirs Male of his Body; Provided al- eee 
ways, and the ſaid Sir M. covenanted and granted. &c. with the ſaid Earl, his, &c. that it 2 > i 
all be lazoſul for the ſaid Earl, his Heirs and Aſſizns, to have all the Pre-eminence and Com. nane. 
mandment of the ſaid Game and Hunting there, as if the Grant bad not been made; Provided Provided allo, 
aſs, and the ſaid Sir M. covenanted for, &c. to and with the ſaid Earl, his, &c. thet the ſaid and it is cove- 
Vir M. and the Heirs Male of his Body would preſerve the Game, as it had been uſed, and that nanted. 5g 
they ſnould not cut any Woed, &c. Sir H. B. Son of Sir M. cut down four Timber-Trees : ua 3 
Now the Pere was, whether this is a Condition, ard ſo gives Entry to the Earl on a Co- Coverant, and 
Venant, or not? Per Cur', The firſt Proviſo is not a Condition but a Covenant, either becauſe where a Con- 

this he is not to do more than he may do by his ſuperior Cuſtody, ia which Caſe he dition. 

ought to do it by his own Authority; or if it be taken, that he may kill the Game at 

Meaſure, it is void, becauſe againſt his Office, The ſecond Proviſo is but a bare Covenant, Where a Pro- 
It ſhall be intirely the Words of the Grantee himſelf as the Covenant is, and without the vi o is a _ 
Words of the Grantor a Condition cannot be; and therefore ſuppoſe it had been on the LIVEntm 6 


way. 
oer Part; Provided always, and the Grantor covenants that the Grantee ſhall have the Re— F 
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Covenants, Part 1 


Proviſo a- 
bridging a 
Covenant. 


Covenant to 


permit one to @ die dat”, for Life; this is a Covenant and no Leaſe, and the Law will not expect any Li 
enjoy, c. is very; and for this he ſhall be no Tenant at Will. Roll. Abr. 859. | 


a Covenant 


and no Leaſe. Where there is a Covenant to pay Rent an Action lies, though the Leſſee has no Enjoy- 


Where Cove. Covenant in ſome Caſes ſhall amount to a Grant; as where one. covenants, Qu 
nant ſhall a. licitum foret for the Leſſee to take neceſſary Fire-Boot and Houſe-boot, to be expended, and 


mount to a 
Grant. 


Covenant ad The Words Covenant and Grant, that he ſhall enjoy the Lands for ſix Years, amounts t 
I. chat * a Leaſe, and ſhall bind the Heirs. 
ay And the Words of the Covenant and Grant of the Leſſee, that he ſhall pay ſuch a Rent 


Lands, Q. 


amounts to a Yearly, amount to a Reſervation. Cro. Jac. 207. | 


Leaſe. 


not a Leaſe, 


fuſe of the Browſe, &c. this is a meer Covenant. Poph. 116. Vide Moor 706. Cu. E 


Covenant. Roll. Abr. 518. 


Mortg12eand G. H. being ſeiſed of Land in Fee, covenanted with M. V. to convey it by Fine 


384, 560. where this Caſe is differently reported. 

Provided always, and it is covenanted, granted and agreed, between the Parties, that if thy 
Leſſee ſells or aliens the Term, that the Leſſor ſhall have the Preſerment; this a good Condition 
becauſe of the Words of the I cflor as well as the Leſſee. Poph. 117. 

P. made a Leaſe for Years to H. of a Farm, except the Wood, and covenanted with the 
Leſſee, that he ſhould take all Manner of Underwood; Provided always, and the Leſſe 
covenants, that he will not cut any Manner of Timber-Trees ; this was adjudged no Con- 
dition, Poph. 117. 

If by Articles of Agreement made by Indenture between A. and B. A. agrees that B. (| 
have a Houſe in a Street of London for certain Years; Provided and upon Condition that ; 
ſhall receive and pay the Rents of the other Houſes in the ſame Street of A. mentioned in ; 
Schedule; and it is further agreed that B. for his Labour in collecting the ſaid Rent ſhall have 
the Overplus of the Rents beyond ſuch a Sum; this is not any Covenant on the Part of g. 90 
bind him to receive and pay the Rents mentioned in the Schedule, but the Proviſo will make 
the Eſtate of B. void in the Houſe (this being a Leaſe, and will not make a Covenant, 
Cro. Car. 128. yet ſee Lev. 47. 

If there be Articles of Agreement made by Indenture between A. and B. in which /4 
agrees, that B. ſhall have a Houſe in a Street in London for certain Years ; provided ind 
upon Condition that B. ſhall receive and pay the Rents of the other Houſes of A. in the 
ſame Street mentioned in a Schedule annexed to the Indenture; and it is further agreed that 
B. for his Labour in the Collection of the ſaid Rents, ſhall have the Overplus of the Rent 
over and above ſuch a certain Sum : This is not any Covenant on the Part of B. to bind him 
to pay and receive the Rents mentioned in the Schedule; but the Proviſo and Condition 
only will make the Eſtate of B. void in the Houſe (this being a Leaſe) and will not make a 


Recoverors to a Uſe before the Statute 27 H. 8. made a Leaſe for ninety-nine Years by 
Indenture at 107. Rent; Leſſee by the ſame Indenture covenanted that he would pay the 
Rent to Ceſtuy que Uſe, his Heirs and Aſſigns ; proviſo ſemper, if the ſaid Ceftuy que Uſe did 
not make his Heir Male his Aſſignee, that then he ſhould pay the Rent to the Recoverors; 
their Heirs and Aſſigns. Afterwards Cæſtuy que Uſe died, and did not make his Heir Male his 
Aſſignee ; Leſſee did not pay the Rent to the Recoverors : The Queſtion was if this Eſtate 
was forfeited, and if this Proviſo makes his Eſtate conditional. Per Cur', It is no Condition 
that went to the Eſtate, but only abridged the Covenant, Cro. Eliz. 73. 2 Leon. 128. 


(G) What Words of Covenant or Agreement amount to a Grant, Leaſe, &c. and «ut 
b to a Covenant only, 


If a Man covenants to permit and ſuffer another to have, hold, and enjoy certain Lands 


ment by the Default of the Leſſor. 2 Strange 763. 2 Ld. Raym. 147. 


for Reparation of the Premiſſes. Cro. Fac. 291. 


or other Aſſurance to M. . and his Heirs, before, Sc. which ſhould be to the Us 
of him and his Heirs, with a Proviſo that if he paid to M. W. 100. at the End of thirte®® 
Years, that then he might re-renter, and that all Aſſurances ſhould be to the Coniſor; 4 
covenanted and granted for him and his Heirs, with the ſaid M. W. and his Heirs, that he 
and his Heirs ſhould enjoy the ſaid Land urtil the End of the ſaid thirteen Years, and after 
for ever, if the ſaid 1001. was unpaid ; and M. V. covenanted to pay yearly two Cap 
and that he would not commit any Waſte. Per Cur”, This is not a Leaſe ; for the In 
of the Parties, was that it ſhould be a Mortgage, which is but a Covenant that he ſhall ene 
during the Time of the Mortgage; and not a Leaſe. And the Covenant for quiet Enjoy 
ment ſhews as much, Cro. Jac. 172. | F 
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If one covenants and grants with another, that he ſhall have and hold his Land * 
many Years, it is a good and abſolute Leaſe; but if he covenants and grants that 1 5 r 8 
enjoy his Lands for ten Years, it is not a Leaſe, becauſe it ſounds only in Covenant. ey on _ 
Jdc. 172. ; 8 
3 covenants with B. that C. ſhall have his Land for ſo many Years, rendring ſuch ont 3%" ry 
Rent, here is not any Leaſe, and therefore no Rent. 
But if A. had covenanted with C. himſelf, it had been otherwiſe, becauſe between the ſaid 
Parties. Leon. 1 36, 118, 119. | | 
An Agreement or Covenant made between J. S. and J. N. that J. D. ſhall have ſuch Agreement 
Lands for Years; this being made between Strangers cannot amount to a Leaſe. between 
80 if J. S. covenants with J. D. that his Executors ſhall have ſuch Land for twenty- one Strangers not 
Years, this gory amount to a Leaſe, for they are in this Degree as Strangers. Cro. Eliz. TRE 1 12 
Leon. 136. | : 
Th an Indenture of Articles the Plaintiff covenants, that F. Brother of the Defendant, ſhould 
enjoy ſuch Lands until the Feaſt of Saint Michael next following, rendring ſuch a Rent at the 
Fnd of the ſaid Term, and that E. ſhould pay ſuch Rent. The Defendant pleaded, that 
his ſaid Brother paid to the Plaintiff before the ſaid Feaſt of Saint Michael, in full Satisfaction 
of the ſaid Rent, 3s. The Plea is good, and upon the Matter the Covenant is well per- 
formed ; for there is not any Rent in this Caſe, for here is not any Leaſe; for if A. co- 
venants with B. that C. ſhall have his Land for ſo many Years, rendring ſuch a Rent, 
here is not any Leaſe, and ſo no Rent; otherwiſe if 4. had covenanted with C. himſelf. 
Leon. 136. | 
Where J. S. covenants & conceſſit to F. N. that he ſhall have twenty Acres of Land Conce/7t 
for twenty-one Years; it is a good Leaſe, for this Word Conceſſit is as good as Dimifit, makes a 
Leon. 118, 119. ale. 
By Arches berween H. and V. it is covenanted and agreed between the Parties, that the 
ſaid I. doth let the ſaid Lands for and during five Years, to begin at Michalmas next en- 
ſuing, provided that the ſaid Defendant ſhall pay to the Plaintiff annually during the Term, 
at the Feaſts of St. Michael and the Annunciation, 1201. by equal Portions: And the ſaid Articles make 
parties do covenant, that a Leaſe ſhall be made and ſealed, according to the Effect of theſe an immediate 
Articles, before, Sc. the Feaſt of All Saints. Per Cut”, 1. It is an immediate Leaſe, be- Leaſe, though 
cauſe of the Words, it is agreed that be doth let, being in the preſent Tenſe, and that which nar _ 
followed is in Reference to further Aſſurance, and the rather for that it is to be made after in that a oy 
the Beginning of the Term; ſo he ought to have the Term preſently at Michaelmas. 2. This Leaſe ſhall 
Proviſo is a good Reſervation of the Rent. Cro. Eliz. 486. Moor 459. be made and 
The Word Agreement being only in the Stile, and not in the Article irſelf, a Covenant and * 
Promiſe alone will not amount to a Leaſe of a Freehold. Per Tyrrell, The Reaſon of Hob. 3. 
was becauſe the Word Convenit was joined with Agreavit, and a Covenant to enjoy has 
been held no Leaſe, 2 Keb. 268. 


[ 
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(H) How a Covenant in Law may be created, and the Operation and Conſequents 
upon it. 


F a Man leaſes for Years, and ouſts the Termor, he ſhall have Covenant againſt him AQion of Co- 

though there be no expreſs Covenant in the Deed. Roll. Ar. 519. Venant. 

But it is held to be otherwiſe where a Stranger ouſts him; for when Covenant is brought 
upon the Word Demiſi, the Plaintiff ſhall not recover Damages, but the Term itſelf, which 
he cannot againſt a Stranger. 2 Leon. 104. Cro. Eliz. 214. 

Yet Quære; for the Books don't ſeem to admit of this Diverſity where the Ouſter by the 
Stranger is with Title. WET: 

If a Man makes a Leaſe for Years of Land, by the Words Conceſſi or Demiſi, they im- Concefi, De- 
port a Covenant; and if the Leſſee or his Aſſignte are evicted, they may bring an Action mip. 
thereupon, 5 Co. 17. 4. 18. a. 5 | 

Covenant maintained on the Word Demiſit. 2 Ld. Raym. 1419. 

But D. let to P. a Houſe in London by the Words Demiſe, Grant, Sc. and the Leſſor Demiſe, 

covenants that the Leſſee ſhall enjoy the Houſe during the Term without Eviction by the Grant. 
Leſſor, or any claiming under him; and the Leſſor was obliged to perform all Covenants, 
Grants and Articles in the Indenture. P. grants his Term over to a Stranger: In Debt, 
upon this Obligation, D. pleads Performance of all Covenants; Pl aſſigns a Breach, that one 
davery entered upon the Aſſignee, and made a Leaſe for ſeven Years to one D. if he ſhould 
o long live, who brings Eje&ment againſt the Aſſignee, and recovered. D. demurs in 
Law; The Court was againſt P. and refolved, | | 


1. That 


372 Covenants. Part 1, 
Aſſignee ſhall 1. That by this Covenant in Law upon the Words Demiſe and Grant, the Aſſignee ſhaj 


—_ have a Writ of Covenant. Dyer 257. ac fark boon, 241% 
on the Words 2. That by this Breach of Covenant the Obligation in Law was forfeited; for he waz 
Demiſe and bound to perform all Covenants, Grants, &c. which extends as well to Covenants in Lay 1 
Grant. to Covenants in Fact. | | 
Pleading En- 3. Although that the Recovery was by Verdict, yet P. ought to have ſhewed that Sar 
try bya had elder Title, for otherwiſe the Covenant in Law was not broken; and becauſe he did 
Stranger he not ſhew it, for this Cauſe they reſolved ag inſt P. w_ _ 
ay ew he 4. The ſaid expreſs Covenant qualifies the Generality of the Covenant in Law, and te. 
Title,” ſtrains it by the mutual Conſent of both Parties, that this ſhall not extend further than the 
expreſs Covenant. | | ox 85 
Particular Co- And it is but Reaſon that the particular Covenant ſubſequent ſhould qualify the general 
venant ſuble- Force of the Word Demiſi; for otherwiſe the particular Covenant ſhould be in vain, if the 
quent quali- Force of the Word Demiſi ſhould ſtand. 4 Co. 80. | 
_— —— Note; when a Covenant is created by Law, the Covenantee cannot have Covenant if 
neral Force of a 4 hf he 
this Word be not ouſted by one who has Pitle; but upon expreſs Covenant it lies though a Stranger 
[Demile.] enters without Title. 2 Brownl. 161, 162. WR 
Now, although upon expreſs Covenant to pay Rent, Covenant lies againſt the Leſſce 
for Rent after Aſſignment; yet it ſeems ſuch Action does not lie againſt a Leſſee upon 2 
Covenant in Law {as yielding and paying] after the Aſſignment. 57d. 447. 
If A. and B. are joint Leflees of a Mill, and B. aſſigns to C. and dies, and after A re. 
citing the Jointenancy and Death of B. and that all ſurvived to A. grants the ſaid Mill to 
D. and covenants that D. ſhall enjoy it for an Act done by A. Sc. If C. enters, c. D. 
may have Covenant againſt A. for as to a Moiety the Grant was void, and A. had no Power 
to grant what before was granted by B. Zelv. 175. f | | 
And if the ſpecial Covenant ſhould quality the general, the Grantee ſhould not have any 
Remedy for the Half at all. 2 Brownl. 214. + 4 
Demiſ;. The Word Demiſi imports a Covenant. The Plaintiff declared, that at the Time of the 
Leaſe made the Leſſor was not ſeiſed of the Land, but a Stranger, and ſo the Covenart in 
Law broken; but he did not lay any actual Entry by Force of his Leaſe, nor any Eject- 
ment of the Stranger, nor any claiming under him; and fo no Fxpulſion. Per Cur', The 
Action did well lie, for the Breach of Covenant was, that the Leſſor had taken upon him 
to Demiſe that which he could nor, and Demiſi imports a Power of Letting, as Dedi does 
of giving; and it is not reaſonable to force the Leſſee to enter upon the Land, and ſo to 
commit a Treſpaſs. Heb. 12. | 
And ſo by the Word Deinifi an Action of Covenant lies, though he never enters. 
But Covenant was brought upon the Word Demiſi, for not repairing a Pump, where the 
Uſe of the Pump is let. | | 
It is ſaid in Sid. 430. Sand. 321. and Vent. 26, 44. that regularly no Covenant lies upon 
the Word Demiſi, unleſs in Caſe of Eviction of the Leſſee, and actual Ouſter or Expulſion 
by the Leſſor, or a Stranger, as Noke's Cale is; and fo it was adjudged in the Exchequer- 
Chamber, that Covenant lies not. And though the Soil itſelf was excepted where the Pump 
ſtood, yet the Leſſee may enter and repair the Pump. 
Demiſe, Tenant for Life, Remai: der in Fee to another; the Tenant for Life by the Words Dem:/: 
Grant. or Grant made a Leaſe for Years, and died, and after he in Remainder entered, and ouſttd 
the Leſſee for Years; in this Caſe upon this Covenant in Law he cannot charge the Exe- 
cutors or Adminiſtrators of the Leſſor, but upon an expreſs Covenant for quict enjoying 
he may. Dyer 257. pl. 13. Cro. Car. 157. Leon. 179. 
Dedi, Conceſi N. lets the Manor of D. to H. for twenty-one Years, and after by the Words Dedi G 
& ad firmam Conceſſi & ad firmam tradidi, lets the fame Manor to the Plaintiff for Life, who enters and is 
* ouſted by H. and ſo be brought Covenant: If the intire Eſtate for Life be evicted under 
Eviction of a the Title of the Leſſor, Leſſce ſhall not have Covenant, for by this he ſhall recover but 
Freehold, Damages, which are Perſonal, and are not a Recompence for the Loſs of a Freehold; iter 
for the Loſs of Poſſeſſion for a. Time, and fo it being but a Term evicted, the Leflee ſhall 
have Covenant upon thoſe Words in Law. The Words in the Leaſe will enure to a double 
Warranty, Dedi to a Freehold, and Demifi to an Eviction for Years. Hob. 3. Yelv. 139 
Roll. Rep. 25. Ney 131. | 
Vendidit, off The Words afſign, ſet over and transfer, vendidit, afſignavit & tranſtulit, do not amount 
fignavit & to a Covenant againſt an Figne Title, yet againſt the Covenantor himſelf it will amount to 
anl. a Covenant againſt all claiming by, from or under me; and if I enter, Covenant lies again 
me upon the Wrong: So upon the Reſervation of Rent to a Stranger, Debt lies not by the 
Stranger, he may have an Action of Covenant for Non-payment, and ſo may the Left. 


3 Keb. 304. 2 Ld. Raym. 1419. 5 
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A Grant 
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. 
Ch. 5. $- 8. 
A Grant of an Authority to act, Sc. 4 
amounts to a Covenant. Leon. 277. hh TY 
If Man lets the Land of F. S. by Deed to J. D. J. S. being in Poſſeſſion at the Time Covenant in 
of the-Leaſe, and Leſlce enters UPAr 7: S. who r e-enters, yet J. D. ſhall not have an Action Law ought to 
of Covenant, upon this, becauſe ute Covenant in an ought: 4e be fixed upon an Eſtate ; be Ele 
but here was not any. Eſtate, for this. was a void Leaſe, and; the Leſlee a Diſſciſor by his AT 
CPP 
And by Fenner, If a Man let Lands for Years, and a Stranger enters before the Leſſee If a Stranger 
enter, be ſhall not have an Action of Covenant upon this Ouſter, becauſe he was never Leſſee enters before 
in Privity to have this Action. But it is faid in S/yle and Herring's Cafe, If a Man lets to Leſſee enters, 
me my own Land, whereof I am ſeiſed in Fee, or otherwiſe by Indenture, if 1 am ouſted 3 
by another that had Right, I ſhall have. a Writ of Coyenant. | F 
If a Man leaſes certain Goods for Years by Indenture which are evicted within the Term, No Covenant 
ct he ſhall not have a Writ, of Covenant, for the. Lay. does not creace any Covenant upon in Law upon 
{ach perſonal Things. Roll. Abr. 519, Sed Qu. : ; : 3 of 
So if a Man leaſes certain Goods to 7. D. which are the Goods of another, and in his Goods. 
Poſſeſſion ; if he cannot enjoy them, yet he: ſhall not have any Cayenant againſt the Leſſor, 
becauſe he was never a Ielſee,,. Dubjtatur, Rell. Ar. 520. 
A Covenant in Law ſhall not be extended: to. make a Man do more than he can. A 2 
F. and his Wife ſeiſed of Land in the Right of the Wife for Term of her Life, and they not de ex. 
join in a Leaſe, by the Words Demiſe and Grant; F. dies, his Wife enters and avoids the tended to 
Leaſe, the Leſſee is put out of Poſſeſſion by Ejectment, and brings Covenant againſt the make a Man 
Executors of F. upon. the Words Demiſe a::d Grant; and on Demurrer Judgment pro De- e more than 
fendant : The Words were, Demiſe, Grant and to Farm let for Years, if the Wife ſhould ſo." © 
lng live. Browal. 22. | e iy ny WS Spe | | 
If one by Deed grants a Water-courſe, and after ſtops: it, an Action of Covenant lies | 
againſt him. Sand. 322. ESE; | | | 
If a Man leaſes to me by Indenture the Land of J. S. of which J. S. is ſeiſed at the Time, 
vpon which I enter, and he re-enters, I. ſhall have a Writ of Covenant upon this Indenture, 
tough I was not in the Land by the Leaſe, but by Eftoppel ; for the Leſſor is «ſtopped to 
ly, that I was not in his Leaſe. Roll. Ar. 520. Fe, Ne 9 TOA nh Me 
So for the Cauſe aforsfaid,.if;a Man leaſcs to me my own Land, of which I am ſeiſed in 
Fee, or other ways by Indenture: If I am ouſted by another that has Right, I ſhall have a | 
Writ of Covenant. Bid. I. | | | e | 
When a Man leaſes to me the Land of J. S. of which J. S. is ſeiſed at the Time, I ſhall 
have a Writ of Covenant before Entry upon F. S. and re- enter by him; for I need not al- 
ledge an Eviction, for this is a Covenant in Law, which is broke when he is not ſeiſed of 
the Land at the Time. of the Demiſe, for the Word Demiſe imports a, Power of Letting ; 
- it is not reaſonable- to enforce; the Leſſee to enter into the Land, and ſo to commit a Treſ- 
= Hob. i rn) ne: | e 8 oy | 
lf a Man leaſes Lands for Years, and a Stranger enters before the Leſſee enters, he ſhall 
not have an Action of Covenant upon this Ouſter, becauſe he was never a Leſſee in Privity 
b have the Action. ide. . e eee Ae 
lf there be ſeveral Leſſots, and one wrongfully enters on the Leſſee, without the Aſſent 
f the others; the Covenant in Law ſhall not be taken to be joint, ſo as to charge the other 
Leſſors wich this perſonal Wrong of their Companion; and therefore the Action may be 
brought againſt lim alone. Carib. 97.—Show. 79. Comb, 163. Salk. 137. 
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que impetitione, denegatione, reſirifione, &c. 
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() By whom Covenants mcy be made. © 8 OS | 


N Attorney covenants on the Behalf of another, that the Covenantee guiete & patifice 3 i 
. ſhould enjoy ſuch Lands, Sc. Per Cur, Theſe Articles amount to a Leaſe though. | 
made by a Stranger, for he acted on the Behalf of the Owner of the Land, and it ſhall 'be i 
aken that he had his Authority to demiſe. 2 Vent. 62. | | | "= 

| When an Attorney makes a Leaſe as Attorney, by virtue of a Warrant to him for that i 
upoſe made, he muſt not make the Leaſe in his own Name, but the Name of the Perſon | 
Wthorizing him ſo to do. 9 Co. 76. b. Roll. Abr. 330, 501. Cro. Eliz. 115. Moor 71. 

"dd. 389. 2 Ld. Raym. 1419. Stra. 70g. And there muſt be a particular Memorandum 


I the Matter indorſcd on the Deed. 


o 


k 
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not Party to Performance of Covenants in 6001, and the Concluſion of the Indenture was thus, In Wiz, 
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5 - Covenants. Part] 
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(K) With whom Covenants may be made. 
No Covenant A Indenture of Charterparty was made between A. and others, Owners of the Shj 


or Grant to be 
made with 
any who 1s 


led E. whereof B. is Maſter, of the one Part, and C. of the other Part, in which Rar 


ture A. covenanted with C. and B. and C. covenanted with A. and B. and bound himſelf for 


the Deed in whereof the Parties aboveſaid have put their Hands and Seals; the faid B. to the aid Inden. 
Indentures 3 tyre put his Hand and Seal, and delivered it: In this Caſe B. is not any Party to the Inden. 
_ poll. ture, ſo that B. may not releaſe any Action brought upon it, for this is an Indenture reci. 
procal between Parties of the one Part, and Parties of the other Part; in Which Caſe no Oblige 
tion, Covenant or Grant, may be made with any who is not Party to the Deed ; but where th 
Deed is not reciprocal, but is without the Words Between, &c. as Omnibus Cbriſti fich, 
Sc. there a Covenant, Grant or Obligation, may be made to divers ſeveral Perſons. 2 Rg 
Abr. 22. | g | . | | 
If an Indenture of Charterparty be made between A. and B. Owners of a Ship, of the 
one Part, and C. and D. Merchants, of the other Part; and there art feveral Covenants af 
the one Part, and on the other; and A. only ſeals the Indenture of the one Part, and C. and 
D. on the other Part; but in, all the Indenture it is not mentioned, that A. and B. core. 
nant with C. and D. and C. and D. covenant with A. and B. 8 A. and B. may 
join in Action againſt C. and D. on this Indenture for Breach of Covenant, though B. never 
ſealed the Deed, for he is Party to the Deed, and C. and D. had ſealed the other Part to }, 

as well as to A. upon which the Action is brought. 2 Roll. Abr. 22. | 
Where a Deed is indented, and is not between Parties, a Covenant may be ih it with : 
Stranger, as if it was a Deed Poll; or in the firſt Perſon; as, *Know ye that I A. B. &. 

aliter if it is between Parties. 3 Lev. 139, 140. SLY bY 

S. by Articles of Agreement let and fet a Houfe to B. for a yearly Rent payable Quir- 
terly; and in the ſame Deed it was recited, J/hereas B. has agreed and taken the Houſe afore- 
ſaid, paying the Rent Quarterly, &c. and that the ſaid Rent may be ſatisfied, Be it known thit 
K. do covenant for myſelf, &c. on the Behalf of B. that B. ſhall pay the Rent and perfurn 
the other Covenants, reciting them particularly, which Deed was ſealed by B. and K. In Co- 
venant on this Deed, K. after Qyer, demurred generally; and it was adjudged that the Action 
did lie; for one who is no Party to a Deed may covenant with another who is, and thereby 
oblige himſelf by his ſealing the Deed. Carth. 76.—Show. 58. | 


| (L) The Uſe and Operation of a Covenant. 


The Uſe and T HE moſt frequent Uſe of a Covenant is to bind a Man to do ſomething in future, and 
Operation of 1 therefore it is for the moſt part executory; and if the Covenantor do not perform it 
a Covenant. the Covenantee may have thereupon for his Relief an Action or Writ of Covenant againf 

the Covenantor ſo often as there is any Breach of the Covenant, 


A Writ or And this Writ of Covenant is therefore defined to be a Writ lying where a Man 

Action of Co- bound by a Covenant in a Deed, and hath broken it. And in this Caſe commonly tle 

Wen com Party damnified ſhall recover Damages only for the Breach : And if he have a Judgment in 
an Action brought for one Breach, and after the Covenantor breaks the Covenant again; in 
this Caſe he may bring a new Action, and fo for every Breach. 


Uſe. But a Covenant ſometimes alſo makes a Tranſmutation of a Property and Poſſeſſion of 
Things, as in Caſe of a Covenant to ſtand ſeiſed of Lands to Ufes. — 

Leaſe. And in Caſe where one covenants that another ſhall have a Piece of Land for five Years; 
this is a good Leaſe for five Years. | 


Contract. And in Caſe where one covenants with another, that if he pays him 101. ſuch a Day, be 
|» | ſhall have all his Cattle in Dale, or his'Leafe for Years which he has of the Manor of Dal 

in this Caſe if he pays the Money at the Time he ſhall have the Property of the Goods and 

of the Leaſe for Years. It is ſaid therefore that in ſome Caſes upon the Writ of Covenant, 

the Party ſhall recover the Land itſelf oat of which he has been ejected. Sbep. Touch. 161: 


. 1 * 
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(M) Wit 
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(M) What fhall be ſaid a good Cævenant in Deed, ufon wlich an Afien of Covenant 
may be had, and what not, 


I. In Reſpect of the Manner of making it. 


xa COVENANT, as before obſerved (D), may be in the Affirmative, or in the Nega- 
x tive; and it may be executed, i. e. that a Thing is done already, or executory, 7. e. 
that a Thing ſhall be done hereafter; and theſe are al] good ; but if it be of a Thing pre- 
ſent, as if I covenant that my Horſe is your's, this is void. Plow. 330. 27 H. 8. 16. 

And theſe 'Covenants being made by a Deed Poll, are as good and effectual as when they 

are made by a Deed indented, ſo as the Party has the Deed to ſhew; for otherwiſe a com- 
mon Perſon cannot have an Action of Covenant; for it does not he upon a, verbal Agree- 
ment; neither can it be grounded without a Writing, except it be by a ſpecial Cuſtom, as 
in London. F. N. B. 145. G. 3 Co. 63. 
And there needs not in this Caſe formal and orderly Words, as covenant, promiſe, and the 
like, to make a Covenant on which to ground an Action of Covenant; for a Covenant may 
be had by any other Words, and upon any Part of an Agreement in Writing, in what 
Words ſoever it be ſet down for any Thing to be or not to be done; the Party to or with 
whom the Protfiife or Agreement is made may have the Action upon the Breach of the 
Avreemert. © | | 

yo" therefore if theſe Words be inſerted: in a Deed amongſt other Covenants, That the 
Leſſee ſhall repair, provided 3 that the Leſſor fhall allow Timber ; or the Leſſee Mall ſcour 
Ditches, provided always that the Leſſor do carry the Earth; theſe are good Covenants on 
both Sides. 2C#. Cromwell's Caſe. Dyer 57, 150. 27 H. 7. 37. 40 Ed. 3. 5. 

And if a Leafe-be made of Houſes by Patent to FJ. S. for twenty-one Years, and therein is 
inſerted this Clauſe, And that the ſaid J. S. and his Aſſigns ſhall repair the Houſes when they 
ſpall be decayed'; this is a good Covenant. 

And ſo allo it is where theſe or the like Words be inſcrted amongſt other Covenants, And 
the Leſſee ſhall pay 108. a-Year Rent, or that the Leſſee ſhall not alien: Theſe ſhall be ſaid to 
be Covenants, unleſs it be in any ſuch Caſes where there is ſome other Means to inforce the 
doing of the Thing; as if in Caſe of the Rent there be a Clauſe of Diſtreſs, Re- entry or 
Mmine paz. Bret v. Cumberland, 14 Fac. B. R. 

And in all 'Cafes regularly where the Words that begin the Sentence are conditional, and 
have the Effect of a Condition, and do give another Remedy, there they ſhall not be con- 
ſtrued to make a Covenant, as in the Caſcs of Condition before. 

And yet if Words of Condition and Words of Covenant be coupled together in the ſame 
Sentence, as provided always, and it is 'covtnanted, or the like; in ſuch Caſes the Words may 
be conſtrued to make a Covenant and a Condition both. Bro. Covenant 21, 26. 2 Co. 
Cromwell's Cafe. Dyer 57, 1509. e 

If a Man takes a Leafe for Life by Indenture, and therein are inſerted theſe Words, I is 
provided that if the Leſſee dies within Frey Years, that then his Executors and Aſſigns ſhall have 
the Land until the fixty Years be ended, to be accounted from the Date of the Tndenture; though 
this is not a good Leaſe, yet it is a good Covenant. Dyer 150. Co. 155. ; 

If a Man makes a Leaſe for Years, and warrants it to the Leflee, his Heirs and Aſſigns Leaſe. 
during the Term, or he that has Right to the Land confirms the Eſtate of the Leſſee for 
Years with Warranty; this is not a Warranty, nor in the Nature of a Warranty, yet it ſhall 
be conſtrued a good Covenant in Law for the quiet enjoying of the Thing. Bro. Covenant 38. 
Diſtt ze. ie 8 | 

If the Lord grants to his Tenant, that he will not diſtrain him in ſach a Part of his Land 
for his Rent; this ſhall be taken to be a good Covenant, by the Word Grant. Perk. § 69. 


2. Th Reſpect of the Mather or Subſtance of it. 


A Covenant to do any Thing chat for the Subſtance and Matter of it is lawful ; or not to 

do any Thing that for the Matter of it is unlawful, is good; as, os 255 
If the Grantor eovenants, thut he is ſeiſed or poſſeſſed of a good Eſtate of and in the Thirg 
which he grants, and has Power to grant it; that the Grantee ſhall quietly enjoy it; that 
it is and ſhall be free from Incumbrances; that he will make further Aſſurance, if need be; 
that if the Gräntee Be evicted, he ſhall pay no Rent; that the Grantee ſhall pay a Rent; 
that he ſhall diſcharge all Dues, and ſave and keep harmleſs the Grantor ; that he. ſhall not 
alien the Thing granted, or if he Yo, that the Grantor ſhall have the firſt Refuſal thereof; 
that he ſhall not do Wuſte; that he fall have Houſe-boot and Hay-boot ; that the'Grantbr 
I | or 


— .. 
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Againſt Law. 


Impoſſible, 


. Leffor may take Advantage thereof accordingly. Fitz. Covenant 3. 


' ariſes by the Covenant; yet this may be good by way of Covenant, and give Remedy to 


<4) 


this Covenant is void. So if a Man be a Tradeſman, and he covenants that he will not ul 


ed, and this be either abſolutely, or /ub modo, i. e. that if he ſows it he ſhall pay ſo much 


Meaning of the Statute of 18 Eliz. c. 11. this is a good Covenant. | 


ture; as where one covenants with another, that in Conſideration of a Marriage his 


or Grantee ſhall repair the old houſing, or build new; that he ſhall pay and diſcharge all 
Rents and Payments iſſuing out of the Land; that he ſhall not fell Trees; if he does, thy 
he ſhall pay to the Grantor ſo much in Money for every Tree; that if he fells any Under. 
wood he ſhall fence it; that he ſhall make an Eſtate of Land; that he ſhall be quit of any 
Suit, Service or Payment; that he ſhall give ſufficient Security to F. S. for 1001, which i 
owes him; and all theſe and the like Covenants are good. 
And generally where a Condition for the Matter of it is good, a Covenant comprehendir 
the ſame is good alſo. vr ts | $ 

But if the Matter required to be, or not to be done by the Covenant, be for the Subſtance 
thereof unlawful, then is the Covenant void, and does not bind. 3 

And therefore if one covenants to kill or rob a Man, or the like, this Covenant is void. 

So if one covenants that he will maintain another in his Suits, or that he will appear in 
Inqueſts, or that he will break the Peace, or that. he will foreſtall Corn, or the like; theſe 
Covenants are void. 09% 4 | 

So if one be Tenant in Fee-ſimple of Land, and he covenants that he will not alien it, 


or exerciſe his Trade; this Reſtraint, if it be abſolute and continual, is void; but if it be 
ſub meds only, as that he ſhall not uſe his Trade at one Time, or in one City or Town only, 
this Covenant may be good. 06-3} 1 

So if a Man be by Covenant reſtrained to ſow the Land which hath been uſed:to be fo. 


an Acre for it; theſe Covenants have been held to be void. Sed quære how-the Law is now; 
for it ſeems the Statute of 39 Eliz. c. g. is diſcontinued. -9. POT TTY 
If A. owes Money to B. and B. owes Money to C. and B. makes a Letter of Attorney to 
C. to ſue A. at his own Charge, and B. covenants with C that he will not releaſe the Debt 
to A. in this Caſe although this be Maintenance in C. to ſue at his own Charge, yet this is a 
good Covenant, and not againſt Law. | M ) 
So allo if a Dean and Chapter, or the like, covenant to renew a Leaſe contrary to the 


And if the Thing covenanted to be done be in the Nature of it impoſſible, the Cove- 
nant is void; as if a Man covenant to go to Rome in three Days, or the like, the Cove- 
nant is void. r cd 

So if a Man covenants to make a Feoffment to his Wife z this Covenant is void. 

But if a Man covenant to make a good Eſtate of Land to her in Fee-fimple, or other- 
wiſe, or to find her Maintenance, or to give her ſo much by the Year ; theſe are good 
Covenants. | 

And generally where the Matter being in a Condition, which makes the Condition void, 
becauſe it is againſt Law; there it being in a Covenant will make the Covenant void. 

Iſ a Leſſor covenants with his Leſſee, that he ſhall and may have Houſe-boot, Hay-boot, 
Plough-boot, &c. by the Aſſignment of the Bailiff of the Leſſor; this is a good Covenant; 
and yet it does not reſtrain the Power that the Leſſee has by the Law to take theſe Things 
without Aſſignment : But if the Leſſee covenants that he will not cut any Timber or Fuel 
without the Leave, or without the Aſſignment of the Leſſor; this is a good Covenant, and 
reſtrains him; for in this and ſuch like Caſes the Rule is, Modus & conxentio vincunt ligen. 
Dyer 19, 115. Shep. Touch. 163, 164. : | 

If an Obligee covenants with the Obligor, that he will not, ſue him upon the Obligation, 
until Eaſter following; this is a good Covenant, but no Releaſe or Suſpenſion of the Debt. 
Deaux v. Jefferies, M. 36 & 37 Eliz. C. B. 21 H. 7. 23. Ds 

If there be Lord and Tenant of three Acres of Land, Whiteacre, and two others, and 
the Lord grants to the Tenant by Deed, that he will not diſtrain in Mbiteacre for his Rent 
or Services; this is a good Covenant, but does not determine the Seigniory. Perk. $. 69- 

If one Man grants a Mill within his Manor, and covenants for him and his Heis 
that there ſhall be no other Mill ſet up within the Manor; this is a good Covenant. 
Fitz. Covenant. 5. 3 | 

If one makes a Leaſe whercin are divers Covenants to be performed on the Part of the 
Leſſee, and after the Leſſee covenants, that if any of the Covenants be broken, the Leſſor 
ſhall enter upon the Land demiſed, and hold it till the Leſſee make him Amends for the 
Damage done by the Breach of the Covenant; this is a good Covenant, and that the 


o 
= 


If a Man ſeiſed of Land in Fee covenants to ſtand ſeiſed of it to Uſes, and no Eſtate 


the Covenantee in an Action of Covenant; but with this Difference, if the Covenant het 


ſhall 


Wy 


" * a 


Ch. 5. H. 8. Covenants. 
hall deſcend, remain or revert to his Son and Heir apparent, and to the Heirs of his Body 
on the Body of his Wite z in this Caſe the Covenantee may have a Writ of Covenant upon 
the Covenant; for if a Covenant . be preſent, as that a Man and. his Heirs, ſhall from hence- 
forch ſtand and be ſeiſed to ſuch and ſuch Uſes, and the Uſes will not ariſe by the Law; in 
this Caſe no Action of Covenant will lie upon this Covenant; for this Action will never lie 
5 on any Covenant, but upon ſuch a Covenant as is either to do a Thing hereafter, or that 
1 Thing is or has heretofore been done, and not when it. is for a Thing preſent; as when A, 
covenants with B. that his black Horſe ſhall be for ever after the Horſe of B. that is no 
god Covenant to give the Horſe to B. or to give him an Action of Covenant for him, but 
may keep him {till notwithſtanding. Plow. 307, 308. 21 H. 7. 18. 27 H. 8. 16, 
one mortgages upon Condition to re-enter upon Payment of an Hundred Pounds at a 
Day, and the Mortgagee covenants that he will not take the Profits of the Land until De- 


cult of Payment; this is a good Covenant, and the Mortgagee therefore may not meddle 
with the Profits until the Day of Payment come. 


(N) Mat. fall be ſaid a good Covenant in Law, upon which an Afion of Covenant 
may be had, and what not, 8 


p one makes a Leaſe for Years of Land by the Words Demiſe or Grant, and there is not 
contained in the Leaſe any expreſs Covenant for the quiet enjoying of the Land ; in this 
( the Law doth ſupply a Covenant for the quiet enjoying of it againſt the Leſſor, and all 
thut come in under him by Title during the Term; and upon this the Leſſee, his Executors, 
Adminiſtrators or Aſſigns, may have an Action of Covenant, if he be diſturbed; but where 
there is an expreſs Covenant in the Deed for the quiet enjoying of the Land, there the Law 
will not make this implied Covenant. Expreſſum facit ceſſare tacitum. * 

And therefore this is not like the Cafe, where a Man makes a Leaſe for Life, by the Warranty; 
Words of Dedi & Conceſſi, or makes a Leaſe for Life by other Words, reſerving Rent, (in 
which Caſes the Law creates a Warranty againſt all Men during the Life of the Leſſor); for 
if in theſe Caſes there be an expreſs Warranty in the Deed, yet this does not take awa 


'nor qualify the implied Warranty; but the Leſſee may. make uſe of which of them he will, 
if he be ouſted or evicted by one that has an elder Title. 4 Co. 80. 5 Co. 17. 


(0) Who ſhall or may have Advantage of a Covenant in Deed or Law, and bring a 
| Writ of Covenant upon the Breach of it, or not. 


NY one who is Party to the Deed to whom a Covenant is made may take Advantage Party to the 
of it, but not a Stranger; for if A. covenants with B. to do an Act to C. who is no Deed not a 
Party to the Deed, and he does it not, B. and not C. muſt ſue him upon this Breach z bu; Stranger. 
ſee the Statute poſt. p | 
There are ſome Covenants, of which none ſhall have Advantage but the Party or his The Party or 
Heirs. 42 Ed. 3. 4. Roll, Ar. 520. | his Heir. 
Such as are knit to the Eſtate; ſecus of Covenants in Groſs. Palm. 558. 
If a Breach be made in the Time of the Covenantee, the Action ſhall be brought by his Executor. 
Executor though the Covenant was with him, his Heirs and Aſſigns only. Vent. 175, 176. 
2 L. 26. 2 Keb. 831. Th LD, 
Covenants of Inheritance ſhall deſcend to the Heir. And. 55. Palm. 558. Heir, 
As if an Abbot covenants, and has uſed Time out of Mind to ſing in the Manor of B. 
for him and his Servants, his Heirs ſhall have Advantage of this Covenant, if B. does not 
alen. Roll. Abr. 520. N | 
lf an Abbot and Covent covenant. to ſing for the Covenantee and his Heirs in ſuch. a 
lapel, his Heirs at all Times ſhall have a Writ of Covenant for the not doing thereof. 
50. 18. Roll. Ar. 320. | | 
If a Man leaſes for Years, and the Leſſee covenants with the Leſſor, his Executors and : 
miniſtrators, to repair, and leave it in good Repair at the End of the Term, and the 
flor dies, Sc. his Heir may have an Action upon this Covenant; for this is a Covenant 
that runs with the Land, and ſhall ga to the Heir though he is not named; and it appears - 
that he was intended to continue after the Death of the Leſſor, inaſmuch as his Executors, 
are named. 2 Lev. 92. | | | 
If a Feoffment be made in Fee, and the Feoffor covenants to warrant the Land, or other- 
We, to the Feoffee and his Heirs; in this Caſe the Heir of the Feoffee ſhall take Advan- 
ge; as if A. covenants with B. and his Heirs to enfeoff B. and his Heirs of Land, and B. 
les before it be done, in this Caſe his Heirs ſhall take Advantage thereof, 


. And 
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And if A. B. and C. have Lands in Copatcenaty; and they purchaſe other Lands u bw 
and they covenant each to other, his Heirs and Aſſigns, to make ſuch Conveyance to the 
Heir of him that ſhall firſt die of a third Part, as he ſhall Deviſe; in this Caſe the Heir 
not the Executor, ſhall take Advantage of the Covenant. Dyer 338. : 
Executots and Executors and Adminiſtrators ſhall take Advantage of inherent Covenants although th 
Adminiſtra- be not named; and therefore, | 7 
1985 If A. covenants to do a Thing to B. and does not name his Executors or Adminiftr 

and if it be not done, the Executors or Adminiſtrators of B. may have an Action of Cope. 
nant for not doing of it; as if one covenants with F. S. to pay him Money at Michaehny 
and does not ſay to his Executors, &c. and he dies before the Time; in this Caſe his Ex: 
cutor or Adminiſtrator ſhall take Advantage of the Covenant, and may recover the Money, 
5 Co. 17. F. N. B. 145. H. Dyer 112, 271. | ; ; 
Grantees, Grantees of Reverſions ſhall have the like Advantage againſt Farmers (by Action only) 
Leſſees. for any Covenant or Agreement contained in their Leaſe, as the Leſſors, their Heirs 0 
Succeſſors, might. | 
And ſo alſo ſhall Leſſees againſt Grantees of Reverſions (Recoveries in Value excepted) by 
the Statute of 32 H. 8. c. 34. And herein a Difference is taken between Covenants that are 
inherent, and Covenants that are collateral ; for the Covenants whereof Grantees by this St. 
tute ſhall take Advantage, are inherent Covenants, i. e. ſuch Covenants as concern the Thing 
granted, and tend to the Supportation of it; as where a Leſſeee for Life or Years covenant 
with his Leſſor and his Heirs to keep the Houſes demiſed in good Reparations, or the like 
and after the Leſſor grants away the Reverſion of all or Part of the Houſes to J. S. in this 
Caſe J. S. ſhall take Advantage for any Breach of the Covenant in his Time the Reverſing 
was granted. | 
1 But if the Leſſee covenants with his Leffor and his Heirs to pay him a Sum of Money, ot 
make him a Feoffment, or the like, and then the Leſſor doth grant the Reverſion to J. 
in this Caſe J. S. ſhall take Advantage of the Covenant. Vide 5 Co. 18. 
Aﬀignee. If a Man leaſes Land to another by Indenture, this Covenant in Law, created by the Word 
Demiſe, ſhall go to the Aſſignee of the Term, and he ſhall have Advantage of it. Roll. Abr. 521, 
If one by Indenture leaſes an Houſe for forty Years, and the Leſſee covenants with the 
Leſſor, that he will ſufficiently repair the Houſe during the Term, and the Leffor may ent 
every Year to ſee if the Repairs are done, and if upon View of the Leſſor it was repaired a. 
cording to the Agreement, that then the Leſſee ſhall hold the Houſe for forty Years after 
the firſt Term ended, and the Leſſee grants to another Totum Intereſſe, Terminum & Tum. 
nos que tunc habuit in Tenementis, and after the firſt Term ends, the Aſſignee ſhall not take 
Benefit of this Agreement. Adjudged in Skern's Caſe, Trin. 3 Eliz. (Moor 27 .pl. 88.) thre 
Judges againſt Cathyn, who held, That the Poſſibility was inherent to the Land and Term 
but the three Judges held the contrary, and that the Words would not carry the Poſſibility 
to the Aſſignee ſo that there was a Separation between the Term and the Poſſibility, and by 
Conſequence the Poſſibility (vide Moor 1 59. pl. 300.) was determined, for that it could nf 
ſtand in Groſs: And by all the Judges, I hat the Want of the Word A4/figns upon the Crea 
of the Covenant was immaterial; for if the Poſſibility was inherent, it would paſs however, 
If Leſſee for Years covenants to leave the Houſes in good Repair at the End of the Term 
and the Leſſor grants his Reverſion to another: Though this Covenant is not to be pet 
formed during the Term, yet for a Breach thereof the Grantee of the Reverfion may brig 
an Action, and there cannot be a more apt Covenant to run with the Land. And the C 
venant was inſtantly broken upon the Determination of the Term. Cro. Eliz. 599, 600, 61] 
— Goulſ. 175, 176. | | 
So where the Leſſor covenants to make a new Leaſe at the End of the Term, and! 
Leſſor grants over his Reverſion, &c. Moor 150. And. 82, 83. 
If A. leaſes Lands to B. for 200 Years, and A. by the ſame Deed covenants for him 
his Heirs and Aſſigns, with B. his Executors and Aſſigns, that if B. is diſturbed for Reſpt 
of Homage, or inforced to pay any Charge of Iflues loſt, that he ſhall with-hold ſo mv 
of his Rent as he ſhall be inforced to pay; and A. grants his Reverſion to C. and B. ag 
the Term to D. D. may take Benefit of this Covenant againſt C. for it runs with the Land 
and in an Action for the Rent, D. may plead it in Bar. Cro. Car. 13. 
A. made a Leaſe for Years of Lands in Ireland, and the Leſſee covenanted to pay the Re 
in London. A. aſſigned his Reverſion, and the Aſſignee brought Covenant in Londen for 

Rent. + The Defendant pleaded to the Juriſdiction, that the Lands lay in Jrel#1d; and 6 

Demurrer the Plea held good ; for this is a local Covenant, and adheres to the Land. 1. 

Leſſor could not have maintained this Action here, and the Aſſignee has it in the 
Plight the Leſſor had it, Salk. 80. pl. 1. 3 Mod. 136. Show, 191. Carib. 182. 
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if A. by Deed enfeoffs B. of certain- Lands, reſerving Rent, Fealty and Suit of Court, and 
by the ſame Deed grants, that if the Feoffee ſhall be diſtrained; vexed or charged for other 
Rents or Services, then he may enter and diſtrain for his Amends in other Lands: This is 
mnnexed to the Eftate of the Land, and ſhall go with it to every Aſſignee. Moor 185; 

331. ' 

Fi 7 leaſes an Houſe to B. for Years, who covenants to repair; and that A. his Heirs 
and Aſſigns, may at all Times enter, and ſee in what Plight the ſame is; and if upon fuch 
View any Default ſhall be found in the not repairing, and thereof Warning ſhall be given 
to B. his Executors, Sc. then within four Months after ſuch Warning ſuch Default ſhall be 
amended ; and after the Houſe, in Default of B. becomes ruinous, and A. grants the Re- 
verſion to C. who, upon View of the Houſe, gives Warning to B. of the Default; Sc. If 
it is not repaired, C. may have an Action againſt B. as Aſſignee of A. though the Houſe 
became ruinous before C. was intitled to the Reverſion; for the Action is not founded upon 
the ruinous Eſtate of the Houſe, but for not repairing within the Time appointed by the 
Covenant. Leon. 62. Moor 242. pl. 380. 

But an Aſſignee ſhall not have an Action upon a Breach of Covenant before his Time: 
(ro. Eliz, 863. 3 Leon. 51, 2 Vent. 278. f 

Yet he may upon a Breach after his Time, though his Eſtate is determined. Roll. Rep. 80. 
Owen 152. 2 Bulſt. 281. 

A Prior covenants with B. to ſing in a Chapel in his Manor of D. for him and his Ser- 
vants, (in Fee, as it ſeems to be intended) the Aſſignee of the Manor ſhall have Covenant 
for a Default, 43 Ed. 3. 3. 5. 5 Co. 17. 5. becauſe it is annexed to the Manor. 2 H. 4. 6. 6; 

But if the Covenant be to ſing in the Chapel of a Stranger, the Aſſignee ſhall not have 
Covenant. 2 H. 4. 6. 5 Co. 18. Co. Lit. 38 5. a. 

Upon Equality of Partition, if one Coparcener covenants to acquit the other and her Heit 
of Suit, the Aſſignee of the Land ſhall have Benefit of this Covenant. 42 Ed. 3. 3. 5. 
s Co. 18. Co. Lit. 284. b. 385. a. 

If A. ſeiſed of Lands in Fee, conveys it by Deed indented to B. and covenants with FB. 
his Heirs and Aſhgns, to make any other Aſſurance, upon Requeſt, for the better Settle- 
ment of the Land, Cc. and after B. conveys it to C who conveys it to D. and after N. 
requires A. to make another Aſſurance according to the Covenant, and he refuſes, D. ſhall | 
have an Action of Covenant in this Caſe againſt A. by the Common Law, as Aſſignee to B. 

Roll. Abr. 521. i 

Regularly every Aſſignee of the Land or Thing demiſed ſhall take Advantage of inherent Afignee; 
Covenants ; as if a Covenant be, to have Eſtovers to burn in the Houſe demiſed, or to 
have Timber to repair, or if the Covenant be, that the Leſſor or Leſſee ſhall repair, or 
the like. | 

And therefore of theſe Aſſignees in Deed and in Law, Aſſignees of Aſſignees in infinitum Aſſigree of 
ſhall take Advantage, and Aſſignees of Executors or Adminiſtrators, Tenants by Statute or Ro and 
Elegit, or after a Sale upon a Fieri Facias, a Huſband in the Right of his Wife; any one 870 ras 
of theſe and any other that ſhall come lawfully to a Term unto which ſuch a Covenant is by Statute- 
incident, although he be not named yet he may take Advantage of it. 5 Co. 17. Staple or El- 

If a Leaſe for Years be made to J. S. by the Words Demiſe or Grant, and the Leſſee 4“, wy, Hoy 
aſſigns this over to J. D. in this Caſe J. D. may take Advantage of the Covenant in Law, N= ade 
— bring an Action againſt the Leſſor, if he be diſturbed. 4 Co. 80. Dyer 257. Fitz. 1 

venant JO, | 

If a Leaf: for Years be made of Land, and the Leſſor covenants with the Leſſee and his 
Aſſigns to do or not to do ſomething ; in this Caſe an Aſſignee by Word, or an Aſſignee 
by Deed, may take Advantage of this Covenant. 3 Co. 63. F. N. B. 145. 

It two Coparceners make Partition of Land, and one of them covenants with the othet Aliegee.] 
to acquit her and her Heirs of a Suit that iſſued out of the Land, and the Covenantee aliens 
her Part to a Stranger; in this Caſe the Alienee ſhall have the ſame Advantage for Acquittal 
of the Land as the Covenantee had. 

So if A. be ſeiſed of the Manor of B. whereof a Chapel is Parcel, and a Prior, with the Vendee or 
Conſent of his Covent, had covenanted with A. and his Heirs, Lords of the Manor, to ce- ffignee+ 
lebrate Divine Service in the Chapel; and after A. had ſold the Manor; in this Caſe the 
Vendee or Aſſignee of the Manor ſhould have had the ſame ere of the Covenant 
the Vendor had. But if the Lord had ſold the Chapel, the Aſſignee of the Chapel ſhould 
not have Advantage of the Covenant. And if the Covenant be to ſay Divine Service in 
the Chapel of a Stranger; in this Caſe the Aſſignee of the Manor in which the Chapel is 
ſhall take Advantage of the Covenant. Co. Lit. 385. 5 Co. 23, 18. 

If a Leaſe be made of Land to a Huſband and Wife for Years, and the Leſſor enters Ho:band and 


pon the Land and puts them both out, or the one of them after the Death of the other; Wite. 
| « 


4 


— 


Covenants. | art! 


Vaugh. 39. 
Styl. 326. 
Mod. 192. 
Show. 284, 
Sallk. 185. 
Vent. 10. 

Sid. 401. 


— a 9 
in this Caſe both of them whilſt they both live, and the Survivor after the Death of , 8 
them, may have this Action of Covenant upon the Covenant in Law. ' 

So if a Wardſhip be granted to a Woman by Deed, and ſhe takes a Huſband, and * 
the Huſband ſhall have Ad vantage of this Covenant in Law made by the Word Gr F 
he be diſturbed. So if one by the Words Demiſe or Grant leaſes Land to a Woman oF 
for-Years, who takes a Huſband, and dies; in this Caſe if the Huſband be diſturbeq he 
ſhall take Advantage of this Covenant in Law. 5 Co. 17. Dyer 257. 47 Ed. 3. 12. 


By Stat. 32 H. 8. c. 34. after reciting, That whereas divers Bad leaſed Manors, &c. © other 
Hereditaments, for Life (a) or Lives, or Years, by Writing, containing certain Conditions, (. 
venants aud Agreements, as well on the Part of the Leſſees and Grantees, their Executor: end 
Aſſigns, as on the Part of the Leſſors and Grantors, their Heirs and Succeſſers ; and whereq; ] 
the Common Law, no Stranger to any Condition or Covenant could take Advantage theres, 
Reaſon whereof all Grantees of Reverſions, and all Grantees and Palentees of the King of ally 
Lands, could have no Entry or Action for any Breach, &c. it is enafted, That all Perſons 
Bodies Politick, their Heirs, Succeſſors and Aſſigns, which have or ſhall bave any Grant of * 
ſaid Lord (b) the King, of any Lordſhip, &c. Rents, Tit hes, Portions, or other Hereditaments 
ar any Reverſion thereof, which belonged to the Monaſteries, 8c. or which belonged to any (tl, 
Perſon, & c. and alſo all other Perſons, being (c) Grantees or (d) Aſſignees (e) to or by cur ſaid 
Lord the King, or to or by any other Perſon or Perſons, and the Heirs, Executors, Succeſſers 
and Aſſigns of every of them, (f) all and may have (g) like Advantage, by Entry, for Non. 
payment of Rent, or for doing Waſte or (h) other Forfeiture, and the ſame Remedy by (i) Minn 
only for nat performing other Conditions, Covenants and Agreements contained in the ſaid Leaſes, againſt 
the Leſſees and Grantees, their Executors, Adminiſtrators and Aſſigns, as the (k) Leſſers and 
Grantors, their Heirs or Succeſſors, ought, ſhould or might have had at any Time or Times, &c. 

And by the ſame Act it is enacted, That all Farmers, Leſſees and Granteees of Lordſhips, &, 
Rents, Tithes, Portions or other Hereditaments, for Years, Life or Lives, their Executors, Ad. 
miniſtrators and (I) Aſſigns, ſpall and may have like Action and Remedy againſt all Perſmn, 
Bodies Politick, their Heirs, Succeſſors and Aſſigns, which by Grant of the King, or other Perſons, 
ſhall have the Reverſion of the ſame Lordſhips, &c. ſo letten, or any Part thereof, for any Con. 
dition, Covenant or Agreement contained in their Leaſes, as the Leſſees, or any of them, might 
and ſhould have had againſt the Leſſors and Grantors, their Heirs and Succeſſors; Recovery in 
Value, by reaſon of any Warranty in Deed or Law only excepted. 


(a) It extends not to Gifts in Tail. Co. Lit. 215. a. Cro. Eliz, 863. 

(b) It extends to his Succeſſors though not named. Co. Lit. 215. a. 

(c) It extends to Grantees of Part of the Eſtate of the Reverſion, Fc. Co. Lit. 215. 0, 
Godb. 162. Roll. Rep. 80. Owen 151, 152. 2 Bulſt, 181. But not to Grantees, Sc. of 
the Reverſion in Part of the Land. Co. Lit. 215. a. Cro. Eliz. 833. Moor 98. pl. 241, 
Nor to Grantees by Fine till Attornment, for it muſt be intended of ſuch only as have had 
all Ceremonies by Law requiſite. Co. Lit. 215. 4. 5 Co. 112, 113. Heb. 178. It extends 
to him that eomes in by Limitation of an Uſe, though in /e Paſt; for coming in by the Ad 
and Limitation of the Party, he is a ſufficient Grantee, Sc. within the Statute, Co. Lit. 
215. a. 2. Moor 98. pl. 241. 4 Leon. 27, 29. But it does not extend to ſuch as come in 


merely by Act in Law, as the Lord upon an Eſcheat, Alienation in Mortmain, Sc. C. 


Lit.215. 5. Nor to him that is in of another Eſtate. Moor 876. pl. 1228.——lIf a Copy: 
holder by Licence of the Lord leaſes for Years, &c. and after ſurrenders the Reverſion to 
the Uſe of another in Fee, who is admitted, yet he is not a Grantee, Sc. within the Act, 
for he is not privy to the Leaſe made by the Copyholder, nor in by him, but may plead a 
Grant of his Eſtate immediately from the Lord. Zelv. 222. Cro. Jac. 205. & vide Crt. 
Car. 25, 44. Hob. 178. But in 3 Lev. 326. it is adjudged, that ſuch Surrendree may have 
an Action of Covenant by this Act. 

d) Leſſee for twenty Years leaſes for ten Years, and his Leſſee covenants, Ec. and the 
firſt Leſſee grants his Reverſion : This Grantee is a ſufficient Aſſignee within the Statute. 
Moor 525. pl. 694. Cro. Eliz. 649, 599, 617. Moor 527. pl. 695. Goulſ, 1175. & vid 
Godb. 161, 162. | 

(e) Though after Breach and before the Action brought their Eſtate determines. Rull. 
Rep. 80. Owen 151. 2 Bulſt. 281. | | wn 

(F) Whether this does not imply that the Grantor ſhall not, Dubitatur, 3 Lev. 155: & 
vide Sid. 402. 6 a 

(g) But he ſhall not take Advantage of a Condition before he has given Notice to the 
Leſſee. Co. Lit. 215. 6 Co. 113. b. Secus of a Covenant. Godb. 262. Cro. Jac. 470, 
Bridg. 130. | | 5 


4 
(h) Via. 
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(b) Vi. By Force of a Condition incident to the Reverſion, as Rent; or for the Benefit 
of the Eſtate, as for doing Waſte, not keeping Houſes in Repair, &c. and not for the Pay- 
ment of any Sum in Groſs, Delivery of Corn, &c. ſo as other Forfeiture ſhall be taken for 
other Forfeitures, like to theſe Examples, viz. Payment of Rent, and not doing Waſte, 
which are for the Benefit of the Reverſion. Co. Lit. 21 5. 5. & wide 5 Co. 18. Moor 1 39, 
243. Pl. 382, 876. Pl. 1228. Otoen 41. And. 82, 83. J. Raym. 2 50. Sand. 159. So if 
the Proviſo be to enter for Non- payment of a Rent or groſs Sum by way of Fine, the 
Grantee of * e er not take Ad vantage of it, for the Condition cannot be appor- 
joned, S5)“. 316. | 
(i) The Privity of Action is transferred, and it may be brought in the C ounty where .the 
Covenant was made, though the Lands lie in another. Sand. 2 37- Sid. 401. Lev. 259, 
Vent. 10. & vide 3 Mod. 338. 

(k) Therefore if the Conuſee of the Reverſion, before Attornment, bargains and ſells to 
other, to whom the Leſſee attorns, the Bargainee may, c. though his Bargainor could 
not. 5 Co. 113. 4. f. deviſes to B. for Years, rendring Rent, upon Condition to re- 
enter tor Non-payment, and after deviſes the Reverſion in -Fee to another, and dies ; the 
Deviſee may take Advantage of the Condition, though there was never any Reverſion, c. 
in the Deviſor. 2 Leon. 33. 


(1) But if Leſſee for thirty Years leaſes to another for ten Years, he is no Aſſignee within 
the Statute, for he is not Tenant to the firſt Leſſor. Moor 93. Pl. 230, 


P) Ve ſhall be bound and charged by a Covenant, and againſt whom a Writ ef 
Covenant lies, and where, or not, 


R Egularly all thoſe who ſeal and deliver the Deed, and are named and bound by the Parties. 
. expreis Words of the Covenant, whether the Covenant be collateral or inherent, are 
bound by the Covenant contained in the Deed; and therefore if Heirs, Executors, Admi- Heirs, Execu- 
ſtrators or Aſſigns be named in the Covenant, for the moſt part they are bound by the Co- tor. Admini- 
venant; and in Caſes of inherent Covenants alſo, where a Man covenants for himſelf dal, Jenn, AF 
and does not name his Executors and Adminiſtrators, or either of them, they are bound 2 
and may be charged by the Covenant notwithſtanding. 

And in ſome Caſes the Law is ſo alſo for collateral Covenants, and in moſt Caſes of in- 
herent Covenants that tend to the Support of the Thing granted; (in reſpect of which it is 
preſumed the Leſſor took the Leſſee for the Land) ſuch as have the Land, although they be 
neither Executors nor Adminiſtrators, or either of them, but Aſſignees, Sc. they ſhall be Aſſignees. 
charged by the Covenant though they be not named, for theſe Covenants are ſaid to run 
with the Land. 5 Co. 16, 17, 18. 


i * covenants for him and his Heirs to do any Thing whatſoever ; hereby his Heirs Heirs 
are bound. 
But otherwiſe, except the Heirs be bound by the Deed by expreſs Name, an Heir ſhall 
ſcarcely be bound or charged in any Caſe by a Deed. 
And therefore it is, that if the Leſſee for Years be ouſted by any other but the Heir 
himſelf, no Action of Covenant will lie againſt the Heir, unleſs there be an expreſs Cove- 
nant wherein and whereby the Leſſor and his Heirs are bound; but if he be ouſted by the 
Heir himſelf, it ſeems an Action of Covenant will lie againſt him; and yet if he be ouſted 
by an elder Title from the Leſſor, contra; for in this Caſe the Heir ſhall not be charged. 
50% 17. Bro. Covenant 38. 32 H. 6. 32. Dyer 257. Fitz. Covenant 31. | 
In every Caſe where the Teſtator is bound by a Covenant the Executor ſhall be bound Executor: 
by it, if it be not determined by his Death, vig. where it was to be performed by the Per- 
lon of the Teſtator, the Executor cannot perform it. Cro. Eliz. 553. Dyer 14. pl. 69. 
40 Ed. 3. 2. & vide 2 Mod. 268. © | 7 
If 4. be Tenant for Life, the Remainder to B. in Fee, and A. by Indenture demiſcs, Sc. 
0 C. for fifteen Years, and after A. dies, and B. enters upon C. yet C. ſhall have no 
jon of Covenant againſt the Executors of A. for the Covenant was but during the 
Term, which determined by the Death of the Tenant for Life. And. 12. adjudged. And 
n Dyer 257. the ſame Point is adjudged by three Judges againſt one, who differed from 
the others, becauſe the Leaſe was by Indenture, which is a Matter of Concluſion ; but if it 
ad been by Deed Poll, he agreed with the Reſt. Quære diverſitatem. And in Brownl. 22. 
tte ſame Point is adjudged, 
if Tenant in Tail demiſes and dies without Ifſue. And. 12. Leon. 179. Cro. Eliz, 
50 & vide Lit. Rep. 334. | | 
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A. departs within the Term, a Writ of Covenant lies againſt the Executor of the Coven 


Executors, 
Adminiltra- 
tors. 


during his Life. | 


Aſſignees or 
CGranteces. 


Executors. 


Aſſignees. 


be named in the Covenant. 


So if the Leſſee had granted, bargained and ſold all his Eſtate to another, admitting th, 
by theſe Words a Warranty was implied, yet it determines with the Eſtate. Cyo. Zlzs; a 

If a Man covenants that A. ſhall ſerve B. as an Apprentice for ſeven Years, and dies. 
ator 


without naming. Roll. Abr. 519. 

If a Man covenants for himſelf only to pay Money, build a Houſe, or quiet e 
or the like, and he does not ſay in the Covenant, his Executors, Adminiſtrators, 
hereby his Executors and Adminiſtrators are bound and ſhall be charged. 

And yet if a Leſſee for Years covenants for himſelf to repair the Houſes demiſed, omittiy 
other Words; he is bound to repair only during his Life, and the Executors or Adminiſtra 
tors are not bound. 

So if a Leſſor covenants for himſelf only, to diſcharge the Leſſee of all Quit- Rente 
out of the Land; this Covenant is only Perſonal, and ſhall bind the Covenantor only 


njoyirg, 
&c. .. 


But if in theſe Caſes the Words during the Term be added in the Covenant, as if a Leſſe 
covenants for himſelf to repair the Houſes during the Term; in theſe Caſes the Executor 
and Adminiſtrators alſo will be charged after his Death. 10 H. 7. 10. Dy. 19, 14. In 
Covenant 50. 444 | 

If a Leſſee be ouſted by one that has Title, an Action of Covenant will lie for this Oufte 
againſt the Executor or Adminiſtrator, upon the Covenant in Law, if he were put out in the 
Life-time of the Leſſor, and not otherwiſe ; for if Tenant for Life by the Words Demiſe ar 
Grant makes a Leaſe for Years, and dies, and after he in the Remainder enters and Puts 
out the Leſſee for Years; in this Caſe he cannot upon this Covenant in Law charge the 
Executors or Adminiſtrators of the Leſſor; but upon expreſs Covenant for quiet enjoying 
he may. Dy. 257. 

In ſome Caſes an Aſſignee ſhall be charged though he be not named, and in ſome Caſe 
he ſhall not be charged though he be named, and in ſome Caſes he ſhall be charged when 
he is named; as when the Covenant extends to a Thing in efſe, Parcel of the Demiſe, there 
the Thing to be done is appurtenant & guodammodo annexed to the Thing, and ſhall bind 
the Aſſignee though he be not expreſly named; as a Covenant to repair, &c. But if the Co- 
venant be annexed to a Thing not in eſſe before, but de novo to be erected on the Thing, a 
to ſet up a new Houle, or the like; in this Caſe it will not bind the Aſſignees unleſs they 


And if the Covenant be to do a Thing merely collateral; in that Caſe it will not bind the 
Aſſignees although they be named expreſly. 

Alſo when a Contract is Perſonal only, and a Man binds himſelf and his Aſſigns; his Al. 
ſigns ſhall not be bound hereby: As if one demiſes Sheep or other Stock of Cattle, or any 
other perſonal Goods for any Time; and the Leſſee covenants for him and his Aſſigns, at 
the End of the Term, to deliver them in as good Plight as they were at the Time of the 
Demiſe, or ſuch a Price for them, and the Leſſee afligns them; in this Caſe the Covenant 
will not bind the Aſſignee, but the Executors and Adminiſtrators of the firſt Leſſee are 
bound hereby. 

So if one demiſes a Houſe and Land with a Stock, or Sum of Money for Years, rendring 
Rent, and the Leſſee covenants for him and his Aſſignees to deliver the Money at the End 
of the Term; in this Caſe an Aſſignee ſhall not be bound by this Covenant, as the Exe 
cutors and Adminiſtrators of the Leſſee ſhall. 5 Co. 16. 993 

If a Leſſee covenants to repair the Houfes demiſed, or to diſcharge the Leſſor De omi- 
bus oneribus circa terram, or the like; in theſe Caſes and ſuch like, although Aſſignees be 
not named in the Covenant, yet Aſſignees and Aſſignees of Aſſignees in infinitum, and al 
others that ſhall come to the Land by the Act of Law, or by the Act of the Parties, ſhall 
be bound and charged by the Covenant. 5 Co. 17. Dyer 27. Bro. Deſcent 50. 

If a Leſſee covenants for him and his Aſſigns to build a new Houſe upon the Land 
demiſed within ſeven Years, and the Leſſee aſſigns it over; in this Caſe the Aſſignee b 
chargeable. | 

Bar if a Man covenants for him and his Aſſigns to make a Feoffment, Obligation, 
the like; in this Caſe the Aſſignee ſhall not be charged although he be named. 

And if the Leſſee covenants for himſelf, or for himſelf, his Executors and Adminiftratots 
only, to build a new Houfe upon the Land demiſed, and the Leſſee aſſigns over the Land; 
in this Caſe the Aſſignee is not bound by this Covenant. 5 Co. 17. 

If a Leaſe be made rendring Rent, and if it be in Artear, that the Leſſee, his Ext 
cutors and Aſſigns, ſhall forfeit 3s. 4d. Nomine pene, and the Leſſee aſſigns the Tem 
in this Caſe the Aſſignee ſhall be charged with the Nomine pane. Thin v. Cholmly, 
36 Eliz. C. B. | i 


— _ OY 2 r # 98 — . ˖[— fk —— . — — 
—— A nnn . 


—_—_—. 


'h, LL Y 8. Covenants. 


——. 


n PET 


„be Premiſſes, Ad omnia tempora neceſſaria, during all the ſaid Term y and after the Leſſee 
(ons over the Term: The Aſſignee ſhall be bound by this Covenant to repair the Houſes 
Juriog the Life of the firſt Leſſee, though the Aſſignee be not named, becauſe the Covenant 
ins with the Land, being made for the Maintenance of a Thing in eſſe at the Time of the 
aſe made. Roll. Abr. 521. Cro. Eliz. 457, 552, 553- Moor 399. 5 Co. 24. 

When a Covenant extends to a Thing in eſſe, Parcel of the Demiſe, it is quaſi annexed 
to the Thing demiſed, and runs with the Land, and ſhall bind the Aſſignee, though not 
expreſly named. 5 Co. 16. b. & vide Gedb, 270. 

But the Aſſignee ſhall not be charged in a Writ of Covenant for any Breach after the 
Death of the firſt Leſſee, inaſmuch as it is Perſonal to the Leſſee himſelf. Bid. 

If A. leaſes for Years to B. and B. for himſelf, his Executors and Adminiſtrators, co- 
venants with A. to build a Wall upon Part of the Land demiſed, and after B. affigns : 
The Aſſignee is not bound by this Covenant; for the Law will not annex the Covenant 
to a Thing not in eſſe. 5 Co. 15. 

But if B. had covenanted for him and his Aſſigns to build the Wall, Fc. this would 
have bound the Aſſignee, becauſe it is to be done upon the Land, and the Aſſignee is to 
hive the Benefit thereof. Bid. 

And if a Leſſee covenants for him and his Aſſigns to build in ſuch a Time, and after 

the Time expired he aſſigns, it ſhall not bind the Aſſignee, becauſe broke before the Aſſign- 
ment; aliter if broke after. Salk. 199. pl. 6. 
But though the Covenant be for him and his Aſſigns, yet if the Thing to be done be 
merely collateral, and no way concerns the Thing demiſed, the Covenant ſhall not bind the 
Aſſignee; as if it be to build an Houſe upon other Land of the Leſſor, or to pay a collateral 
Sum. 5 Co. 15. Cro. Fac. 439. | 

But it a Man demiſes Sheep, or other perſonal Things, for a certain Time, and the Leſſee 
covenants for him and his Aſſigns, at the End of the Term, to deliver ſuch Sheep, Cc. 
or the Price of them, and the Leſſee affigns them over; the Aſſignee ſhall not be bound 
by the Covenant, for it is but a perſonal Contract; and there is not ſuch Privity as between 
Leſſor and Leſſee of Land and his Aſſigns. 5 Co. 16. 5. 17. 4. 


So if a Man leaſes Land for Yeats, with a Stock of Cattle, and the Leſſee for him and 


his Aſſigns covenants to deliver the Stock at the End of the Term. 5 Co. 17. 4. 

If Leſſee for Years; for himſelf, his Executors and Adminiſtrators, covenants with his 
Leſſor to leave fifteen Acres every Year for Paſture, abſque Cultura, and after the Leſſee 
aligns: The Aſſignee, though not named, muſt perform the Covenant, becauſe it is for the 
Benefit of the Eſtate, according to the Nature of the Soil; but a collateral Covenant, as to 
build de novo, Sc. ſhall not bind him unleſs named. Cro. Fac. 125. 


If A. demiſes to B. ſeveral Parcels of Land, and the Leffee covenants for him and his Where Co- 
Aſſigns to repair, &c. and after the Leſſee aſſigns to D. all his Eſtate, in Parcel of the Land venant lies 
demiſed; and after D. does not repair that to him aſſigned: The Leſſor may have an Action _ the 
of Covenant againſt the Aſſignee. Roll. Abr. 522. Becauſe this Covenant is diviſible, and ä 


follows the Land with which the Defendant is chargeable by the Common or Statute Law. 
0. Car. 221, 222. Jones 24. 

So if the Leſſor had granted the Reverſion of Part to one and of other Part to another, 
they might have brought an Action of Covenant. Lev. 109. Sid. 157. T. Raym. 80. 
Againſt Aſſignee of Leiſte for Years, who was Adminiſtrator, and held good. Salk. 30g. 

If a Man leaſes for Years, and the Leſſee covenants for him and his Aſſigns to pay the 
Rent ſo long as he and they ſhall have the Poffeſfion of the Thing let; and the Leſſee aſſigns, 
the Term expires, and the Aſſignee continues the Poſſeſſion afterwards: An Action of Co- 
venant will lie againſt him for Rent behind after the Expiration of the Term; for though he 
5 not an Aſſignee ſtrictly according to the Rules of Law, yet he ſhall be accounted ſuch an 
Aſſignee as is to perform the Covenants. SH. 407. 95 ; 

It a Man leafes for Years, rendring Rent, and the Leſſee covenants for him and his Aſſigns 
0 repair the Houſe during the Term, and after the Leſſee aſſigns over the Term, and the 

ſſor accepts the Rent from the Aſſignee, and after the Covenant is broke: Notwitſtanding 
the Acceptance of the Rent from the Aſſignee, yet an Action of Covenant lies againſt the 

it Leſſee, for the Leſſee has covenanted exprefly for him and his Aſſigns; and this per- 
onal Covenant cannot be transferred by the Acceptance of Rent. Roll. Abr. 522. 

lf a Leſſee covenants that he and his Aſſigns will repair the Houſe demiſed, and the 
<ie grants over his Term, and the Aſſignee does not repair it: An Action of Covenant 
les either againſt the Aſſignee at Common Law, becauſe this Covenant runs with the Land, 


"it lies againſt the Leſſee, at the Election of the Leſſor. 1bid. & Jones 223. He 
+" rl | 


if a Man leaſes for Years, and the Leſſee covenants in this Manner: Proviſo ſemper & Afignee with 
ed J. che Leſſee does covenant that he will repair, maintain and ſuſtain the Houſes upon but naming. 
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Nie may charge both, but Execution ſhall be only againſt one of them; for il be tak, 
both in Execution, he who is laſt taken may have an Audita Querela. Cro. Jac, 523 1 
If A. leaſes to B. rendring Rent, and B. covenants to pay it, and after B. afligns to ( 
and A. grants the Reverſion to D. and D. after accepts Rent from C. yet for Non-paymen 
at another Day, D. may have an Action againlt B. it being upon an expreſs Covenay 
g And m all the Caſes before where a Covenant is broken, an Action of Covenant may be 
brought. But herein Note, that how ſoever Aſſignees are chargeable upon a Covenant et 
the Leſſee himſelf is not hereby diſcharged ; but the Leſſor or Grantee of the Revert 

Election. hath Election to charge which of them he will. 

And therefore if a Leſſee covenant for him and his Aſſigns to repair, and the Leſſee afts,, 
in this Caſe the Leſſor may have his Action of Covenant againſt either of them. 1 

And if a Leſſee covenants for him, his Executors, Adminiſtrators and Aſſigns, to repair 
the Houſes deviſed, and he in Reverſion grants away his Reverſion, and the Leſſce aſſigns 
his Eſtate: In this Caſe although the Grantee of the Reverſion has accepted the Rent of the 
Aſſignee of the Term, yet he may ſtill have an Action of Covenant againſt the Executg 
of the Leſſee upon this Covenant. 

So if a Patentee covenants for him and his Aſſigns to repair, and he aſſigns, the King 
may have his Action againſt either of them. Bret v. Cumberland, H. 16 Jac. B. R. 

If A. and B. covenant for themſelves jointly, without more Words; the Covenant is 
joint, and one of them cannot be charged without the other; but if they covenant for them. 
ſelves ſeverally, the Covenant is ſeveral, and they may be ſued apart; and if they covenant 
jointly and ſeverally, then the Covenant is joint and ſeveral, and they may be ſued cither 
way at the Election of the Covenantee. 5 Co. 23. 

Hutband and If a Feoffment or Leaſe be made to two, or to a Man and his Wife, and there are divers 

Wie, Covenants in the Deed to be performed on the Part of the Feoffees or Leſſees, and one of 
them does not ſeal; or the Wife does, or does not ſeal during the Coverture, and he, or ſhe 
that does not ſea], notwithſtanding accepts of the Eſtate, and occupies the Lands conveyed 
or demiſed : In theſe Caſes, as touching all inherent Covenants, as for Payment of Rent, and 
the Acceſſaries thereof, as Clauſes of Diſtreſs, of Re- entry, of Nomine pænæ, Reparations, 
and the like, they are bound by theſe Covenants as much as if they do ſeal the Deed, 

Grantees. So if a Leaſe be made to A. for Years or Life, the Remainder to F. S. in Fee, and there 
is a Rent reſerved ; or there be divers Covenants on the Part of the Grantees, and J. S. never 
ſeals the Deed or Counterpart; yet if in this Caſe he accepts the Eſtate after the Death of 
A. he mult pay the Rent, and perform all the Covenants that are inherent. 

Patentees. So alſo if there be Covenants in the King's Patent to be performed on the Part of the 
Patentee; as if there be this Clauſe in the Patent, And that J. S. (the Patentee) ball repair 
the Houſe when it is decayed; the Patentee is bound by this Covenant, and all ſuch like Co- 
venants. But Quære of collateral Covenants in the firſt Caſes, for therein it ſeems the 
Feoffee or Leſſee is not bound. | | 

And yet it is ſaid, that if an Indenture be made between A. of the one Part, and B. and 
C. of the other Part, and therein there is a Leaſe made by A. to B. and C. on certain Con- 
ditions, and B. and C. are bound to A. by the Indenture in 207. to perform the Conditions, 
and B. only ſeals the Deed, and not C. yet in this Caſe if C. accepts of the Eſtate, he is 

bound by the Covenants; and one of, them cannot be ſued without the other whilſt they 
are both living. Qui ſentit commedum ſentire debet & onus. Et tranſit terra cum onert. 
Co. Lit. 231. Dy. 13. Bro. Covenant. 6. Det. 80. & Bret and Cumberland's Caſe, Pal, 
I AC. B. R. | | +3, 

How and in * ſhall not be bound by his Covenant, unleſs for Neceſſaries; or by Covenants in In- 

what Caſes an denture of Apprenticeſhip. | | | 

5 1 Now Infant ſhall be bound by his Contract for Neceſſaries, viz. Diet, Apparel, Learning 

_ ar and neceſſary Phyſick; therefore it was adjudged in Dole and Copping's Caſe, the Covenant 

not. ol an Infant to pay Money for the curing him of the Falling-lickoeſs, is good. 

In 2 Roll. Rep. 271. If Infant have Houſes, it is neceſſary for him to have them in repal 
and yet Contract to repair does not bind him; no Contract binds him but what concerns Bus 
own Perſon. | | THE 

If Infant promiſes another, that if he will find him Meat and Drink, and pay for his 
Learning, that he will pay him 71. per Ann. an Action lies on this Promiſe; and although 
it is not mentioned what Learning it is, yet it ſhall be intended that that is fit for him, 
until it be ſhewed to the contrary of the other Part. Roll. Ar. 729. D 

Learning, though it be not neceſſary de eſſe, yet it is ſo de bene 5 & omne quod ej uit 
eft aliquando neceſſarium. Co. Lit. 172. Palm, 528, | 


But 
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gut a Contract for Dancing is not binding. | 
It was a Queſtion in hitting bam and Hill's Caſe, Whether an Infant's buying of Neceſ- 
aries to maintain his Trade were binding, or not ? Error of Judgment was brought in 
Shrewſbury in Aſſump/it, to pay ſuch a Sum for Wares ſold. Defendant pleads he was 
within Age at the Time of the Wares being fold. Plaintiff proteſtando, that he was not 
within Age, Pro placito ſaith he bought them pro neceſſario vittu & apparatu, & ad manu- 
jenentiam familia ſue. Defendant rejoins, that he kept a Mercer's Shop at Salop, and bought 
thoſe Wares to ſell again, and traverſes that he bought them pro neceſſario vittu & apparatu. 
Plaintiff demurs, for whom it was adjudged, Error was aſſigned in Point of Law, that 
ach Buying ſhall not bind an Infant: And per Cur”, His buying to maintain his Trade, 
though he gets his Livelihood by it, ſhall not bind him. Cro. Zac. 494. 

But if an Infant is Houſe-keeper, and buys Neceſſaries for his Houſhold, it ſhall bind 
im. Keb. 8 , : | 
2 i lud by Coke, arguendo in Stone and Withypecls Caſe, Leon. 113. in Debt againſt 
Tafant on Contract for Neceſſaries, the Plaintiff ought to declare ſpecially, ſo as the whole 
Certainty may appear; upon which the Court muſt judge if the Expences were neceſſary or 
convenient, or not, and alſo upon the Reaſonableneſs of the Price. But in Ruſſel and Lucy's 
Caſe, Keb. 382. and Lev. 86. the Particulars are needleſs to be ſet forth. It mult be averred 
in the Declaration, that the Clothes were for his own Wearing, and that they were conve- 
nient and neceſſary. | | | 
An Infant and another of full Age covenant one againſt the other; the Covenant of the 
Perſon who is of full Age ſhall bind him. Sid. 446. 

In Covenant to inſtruct an Apprentice, or cauſe him to be inſtructed in the Trade of a 
Sadler, and to find him Meat, Drink and Lodging during the Term. The Plaintiff ſhewed 
the Teſtator's Death, and that ſuch a Day he was turned out of Doors by the Defendant, & 
| conventionem fregit in hoc, (viz.) in not inſtructing him, Sc. Defendant demurs, becauſe 
it is a perſonal Covenant, and diſcharged by Death, and cannot be aſſigned : Bur all the 
Court inclined, had it been only to inſtruct, it had been diſcharged, but being complex to 
inſtruct and find Meat, it is not; and if it were, yet the Breach is ſufficiently aſſigned, if 
either Part be true, as here in turning him out, Judgment pro Quer*. Keb. 820, 


(Q ) /Vhat ſhall be accounted real Covenants that run with the Land, or ſpall 
affect the Aſſets only. 
Covenant to repair the Copyhold Eſtate runs with the Land aſſigned by Common 
Law; and Aſſignees of the Reverſion of Copyhold Lands ſhall be within the Statute 
of 32 H. 8. c. 34. Vide 3 Lev. 326. 

See before Letter (D), for Covenants real and perſonal. | 

A Bill in Exchequer was brought to ſubject the Defendant's Lands to the Payment of a 
Fee-Farm Rent; for that the Duke of N. who had in his Hands both the Plaintiff's and 
Defendant's Lands, ſubject (inter alia) to the Payment of this Rent, had granted the Plain- 
tif's Lands unto one under whom the Plaintiff claims, and covenanted that theſe Lands 
ſhould be diſcharged of the Rent; upon which Covenant the Plaintiff ſought Relief, and 
would have it to be as a real Covenant running with the Land, and charge the other Land 
with the whole Rent: But per Cur? It is no more than an ordinary and perſonal Covenant, 
which muſt charge the Heir only in reſpect of Aſſets, and not otherwiſe. And the Bill was 
diſmiſled. Hard. 87. 8 

Where by the Grant or Deviſe of the Reverſion the Rent reſerved upon a Leaſe for Years 
is well transferred to the Grantee, the Law alſo transfers the Covenant of the Leſſee to him 
or the Payment of it, as incident to the Rent. 2 Sand. g71. 

Upon a real Covenant there is but Remedy four Ways: 1. By Rebutter. 2. By Voucher, 
3. By Warrantia Charte. 4. By Aid-Prier. ' 3 | 

Feoffee with Warranty makes a Leaſe, Leſſee may not vouch; ſo he that comes in the 
= ſhall not vouch; aliter in Covenants perſonal. Roll. Rep. 26, 81. 5 Rep. Spencer's 

dale, 

Covenant for quiet Enjoymert. The Aſſignee ſhall have Action of Covenant without 
ſewing the Deed of the firſt Aſſignment ; for it is a Covenant that runs with the Eſtate. 
Cro. Eliz. 436. And the Executors of the Huſband, who is Aſſignee in Law, ſhall have 
the Benefit of ſuch a Covenant. | 2 | 

If I covenant with J. S. and his Heirs to make a Conveyance to one and his Heirs, his 

eirs may not have Covenant, becauſe it is a Sum in Groſs but otherwiſe when ſuch a 

vvenant is in another Conveyance, and goes with * As if I covenant with 2 

s F an 
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and his Heirs to convey Land to him and his Heirs; there the Feoffment ſhall be to the 

Heir, for the Heir ſhall have the Covenant. Palm. 558. 


againſt an Executor, except it is perſonal, Cro. Eliz. 553. pl. 3. Lev. 109. Roll. Ar. 511, 


Declaration, That the Defendant enfeoffed his Teſtator in certain Lands, and that he co. 
venanted for him and his Heirs, that he was ſeiſed of a good Eſtate in Fee, and he alle * 
the Breach. Per Cur*, The Covenant being made with the Heir, the Executor ſhall i 
have the Action, for the Covenant is annexed to the Land, Winch iq. 

Tenant per Statute Merchant, Staple, Elegit of a Term, and he to whom a Leaſe 
Years is ſold by Force of any Execution, ſhall have Action of Covenant in ſuch Caſe 
Thing annexed to the Land, although they come to it by Act in aw. 5 Co. 17. as, 

If a Man grants to a Leſſee, that he ſhall have ſo much Eſtovers as ſhall-ſerve to repair 
his Houſe, or ſhall burn within his Houſe, and the like, during the Term : This is a 


tenant to the Land, and ſhall run with it as a Thing appurtenant, in whoſe Hands boat 


ſhall come. Hid. 
Leſſee of two Houſes in London covenants for him and his Aſſigns to repair the Houſes; 
Leſſee aſſigns one of the Houſes and Parcel of the Land to J. S. and the firſt Leſſor, fo 


not repairing the Houſe aſſigned to F. S. brings Action of Covenant againſt F. S. the Action 
lies; for this Covenant runs with the Land. V. Jones 245. 


A Covenant which runs with the Land lies againſt an Aſſignee though not named; and 0 


for 
as 3 


Cro. Eliz. 457. Moor 399. 5 Co. 24. Sid. 157. Raym. 80. Moor 399. Cro, Eliz. 383 
Moor 357. pl. 486. Goldſb. 129. 5 Co. 77. Carth. 519. 

Although the Leſſee has not covenanted for him and his Aſſigns, yet Covenant lies for what 
is for the Support of the Thing demiſed, becauſe it is appurtenant to, and runs with the Land. 
5 Co. 24. 5. Lev. 109. 

A Leſſor made a Leaſe of an Houſe, except two Rooms and a free Paſſage to them; the 
Leſſee aſſigned the Term, and the Leſſor brought Covenant againſt the Aſſignee for diſturh- 
ing him in his Paſſage to thoſe Rooms: Adjudged that the Action lies; for the Covenant 
goes with the Tenement. Salk. 196. Carth. 232. Show. 388. Vide Moor 553. Cn, 
£liz. 657. | 

A . with the Leſſor, his Executors and Adminiſtrators, to repair; this is a Cove- 
nant which runs with the Land, and the Heir, though not named, ſhall have it. 2 Lev. gi. 
Skin. 305. S. C. Lucas 158. Wes: 

Where a Covenant is to a Man, his Heirs and Aſſigns, yet the Executors, though not 


named, who are the Repreſentatives of the Teſtator, may bring the Action. 2 Lev. 26, 
Vent. 175. 


(R) Where Covenants are placed in a Deed, and in what Form written, 


(On may be placed in any Part of the Deed, but the moſt proper Place is after 
the Condition or after the Warranty (where there is one) which is a Covenant real, 
The following Form will ſerve for the Beginning of Covenants in moſt Caſes. 


And he ſaid A. B. doth for himſelf, his Heirs, Executors, Adminiſtrators and Aſſigns, bertly 
covenant, &c. | 


8 
But where there are more Covenantors than one it is beſt to ſay, | 
And zhe /aid A. B. C. do 4 themſelves, and each of them for himſelf, bis Heirs, Execulir 


and Adminiſtrators, covenant, &c. 
And when a Covenant is made to more than one, ſay, 


—— to and with the ſaid C. D. E. F. and G. H. and to and with either of them, and either 
of their Heirs, &c. | 


And yet this will not divide the Action in all Cafes, | 

There is no ſet Form appointed in Law for Covenants, but the Words covenant and pri. 
miſe are the Words by which Covenants are uſually made in Form ; but any other Words 
declaring any Thing to be agreed between the Parties, may make a Covenant; but it is bel 
to keep to uſual Forms, of which ſee a great Variety in the Second Part. 

Covenants for the Matter of them muſt contain Things lawful and poſſible to be done; for 
if the Thing to be done be unlawful or impoſſible, the Covenant is not good nor binding. 

Some Covenants properly belong to Fee-ſimple and Fee-tail Eſtates, and ſome belong ' 
Eſtates for Lives and Years, &c. | 5 n 

Moſt of the Covenants that are applied to a Fee- ſimple Deed may be made to ſerve i 
a Leaſe for Years ; but then in all Places of the Deed where he to whom the Deed is made, 
does covenant that he, his Heirs and Affgns, ſhall do any Thing ; and where it is faid be, li 
Heirs and Aſſigns, it muſt be ſaid be, bis Executors, Adminiſtrators and Aſſigns. And 


# 
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and ſo on the other Side the Covenant that is ſuited to a Leaſe for Vears, may be put in 
ree-ſimple Deed; but then where in the Leaſe it is faid of him to whom the Deed is 
ide, he, Bis Executors, Adminiftrators and Aſſigns, it muſt be, he, his Heirs and Aſſigns. 

And if one who makes a Leaſe for Life or Years of Land has the Fee-ſimple of the Land 


\ him, then the Covenant in this Part, as to him, is the like in a Leaſe for Years by Deed 
cit is in a Fee-limple Deed. . mw 


(S) What Covenants are void at Law, 
Firſt, For being againſt Lato. 


LAINTIFF declared, That the Defendant covenanted for the true Impriſonment of 
| J. S. who eſcaped, and thereupon the Plaintiff was ſued, and forced to pay the Debt. 

Defendant pleaded the Statute of H. 6. and that the Covenant was for Eaſe and Favour of 

'$, Plaintiff replied, the ſaid Covenant was entered into for better Security, ab/que hoc, 
at it was for Eaſe and Favour. Defendant demurred, and Judgment pro Defendant, be- 

\uſe there was a Covenant to pay Chamber-Rent, &c. which in itſelf is for Eaſe and Fa- 

vour. T. Raym. 222. | 5 | | | | 

Agreement, that D. before Eaſter Term next following, at the Requeſt of P. would ſur- 

render up to P, his Letters Patent. of the Stewardſhip of B. to the Intent that he might renew 

the Letters Patent in his own Name. The Stewardſhip of a Court-Leet is within the Sta- 

te 5 Ed. 6. c. 16. of buying of Offices, Brotnl. 71. | 

C. the Teſtator had the Office of Surveyor of Cuſtoms by Letters Patent to him and his 

Deputies; and by Indenture between him and S. for 600/. paid, and 100 l. per Ann. to be 

pid during the Life of C. makes Deputation of the ſaid Office to S. and covenants with S. 
that if C. dies before him, then his Executors ſhall pay to him 300 l. and C. was bound to S. 
for the Performance. Per Cur', The Bond was void, as againſt the Statute 5 & 6 Ed. 6. 
of buying of Offices. | 3 | 
No Leaſe ſhall be made of any Benefice or Eccleſiaſtical Promotion, or any Part thereof; 

and not being impropriated, ſhall endure any longer than whilſt the Leſſor ſhall be ordinarily 

teſilent, and ſerving the Cure of ſuch Benefice without Abſence above eighty Days in any 

one Lear; and all Bonds and Covenants for ſuffering any ſuch Parſon to enjoy any ſuch Be- 

nefice with Cure ſhall be void, Stat. 13 Eliz. c. 20. 14 Eliz. c. 12. either by Parſon or 

Curatez and ſo by the Statute 13 Eliz. of Leaſes made by Parſons, that upon Non- reſidence 
for eighty Days the Leaſe ſhall be void, This Statute voids Bonds and Covenants for Non- 


refidence, 


1 upon uſurious Contracts are alſo void, and Bonds of Covenants upon ſuch 
SLontracts. - - 1-4 1 21 8 SS 1 | 
Debr on Bond tp perform Covenants in.an Indenture, which was to pay Rent. Defendant, 
pleads the Statute 32 H. 8. which makes Leafes to alien Artificers void. Sid. 357. 
Grnerally where the Matter being in a Condition will make the Condition void, becauſe 
tis again Law); there it being in a Covenant will make the Covenant void. 85 
And yet a Man may reſtrain himſelf where the Law does not reſtrain him; as a Tenant 
corenants that he will not cut any Fuel without the Aſſignment of the Leſſor, Sc. for in 
luch Caſes Modus & conventio vincunt Legem. | © 
If a Man ſeiſcd of Lands in Fee, covenants to ſtand ſeiſed of it to ſuch Uſes as no 
Fitite will ariſe by the Covenant; yet it may be good by way of Covenant, and give 
Remedy to the Covenantee in an Action of Covenant; but with this Difference, if the Co- 
venant be future, as where one Man covenants with another, that in Conſideration of a 
Merriage his Lands ſhall deſcend, remain or revert to his Son and Heir apparent, and to 
the Heirs of his Body on the Body of his Wife; in this Caſe the Covenantee may have a Writ 
of Covenant; for. if the Covenantee be preſent, as that a Man and his Heirs ſhall from 
benceforth ſtand and be ſeiſed to ſuch and ſuch Uſes, and the Uſes will not ariſe ; by Law 
ln this Caſs no Action of Covenant will lie for the Covenantee but where it is covenanted 
tit a Thing ſhall be done hereafter, or has been done heretofore, and not for a Thing 
preſent; as when A. covenants with B. that his black Horſe ſhall be for ever the Horſe 
of B. this is no good Covenant, and although he keeps the Horſe, ſtill B. can have no 
Remedy, Plow. 307, 308. 27 H. 8. 16. Finch Ley 49. | 
The Sheriff made B. Under-Sheriff, and the Under-Sheriff covenanted that he ſhall not 
ſerve Executions above 201. without his ſpecial Warrant: This is a void Covenant, for 
that it is ageinſt Law and Juſtice; for the Under-Sheriff is liable to execute all Proceſs 
s Well as the Sheriff. Hob. Norton and Simms. 
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Covenant will be broken. Perk. F. 738. Plowd. 227, 5 Co. 15. 


A Covenant that a Man ſhall not, levy a Fine within 4 H. 7. or that he ſhall not ſuffr 
common Recovery, is void. 10 Co. 386. L. PEPE als wed” i Bnet I 

If one covenants that he will maintain another in his Suits, or that he will appear in In. 
queſt, or that he will foreſtall Corn, Cc. theſe are againſt. Law, and. void. 

If a Man be a Tradeſman, and he covenants that he will not uſe or exerciſe his Trade, 


" * 4 


This Reſtraint if it be abſolute and continual is void; but if it be, /ub modo only, as that ho 
ſhall not uſe his Trade for ſome Time, or in ſuch a Town only, this is gdod. | 

If A. owes Money to B. and B. owes Money to C. and B. makes a Letter of Attorney ty 
C. to ſue A. at his own Charge, and B. covenants with C. that he will not releaſe the Dede 
to A. though in this Caſe it be Maintenance in C. to ſue at his own Charge, yet the Com 
nant is not againſt Law. 

In Debt upon Bond for Performance of Covenants : Plaintiff aſſigns a Breach, Peer. 
dant demurs. It was an uſurious Covenant, and againſt Law; and a Breach cannot be x 
ſigned in omitting the do'ng of that which is unlawful to be done. Cro. Fac. 378, 

If in a Deed ſome Covenants are againſt Law, and ſome good: Thoſe which are againſt 
Law are void, ab initio, and the Reſt ſhall ſtand, 11 Co. 27. ns | 7 

A Covenant to perform a void Grant is void. So alſo is a Bond to perform it. 7. Ram 

27. Liv. 45. 2 | 
1 a Lak: be good or void, yet when there is an Eviction Covenant lies. 5 Cv. 7.4 
& vide 2 Rell. Rep. 399. | ef W l g 

Where a Covenant is only Malum probibitum (as not to import prohibited Goods) there 
it is a good Covenant, and an Action lies upon the Breach of it; but where it is do a Thing 
which is Malum in ſe (as to kill a Man) there it is a void Covenant, and no Action lies upon 
it. Hill. 35 & 36 Car. 2. and Co. Lit. 206. 

Where there are Covenants for Non-feaſance, and Covenants for Feaſance, the Defendant 
muſt plead to the one hat he has not done, and to the other that be has performed generally; 
but if the Covenant for Non-feaſance is a void Covenant, he may plead Performance gene- 
rally. Moor 8 59. pl. 1175. Godb. 212. Hob. 12, 13. i | 

A Covenant, to enter a void Leaſe is a void Covenant, but where the Leaſe is but void. 
able, it is not. Moor 875. pl. 1223. 

Upon an Eviction of Leſſee for Years, all Rents, Bonds and Covenants depending upon 
the Intereſt are gone. Yelv. 19, 123. Sid. 309. Style 357. 

Where an Eſtate is created in which is implied a Covenant in Law, there if the Eſtate is 
void, the Covenant alſo is void; but where there is an . Covenant in a Deed, there it 
is otherwiſe, although the Leaſe is void or voidable; as if the Covenant is, that the Leſke 
ſhall enjoy during the Term; there if the Leſſor reſigns his Benefice, the Covenant is good 
although the Term is gone. Owen 136. Brotonl. 21. Moor 877. & vide 2 Brownl. 114, 
136, 158. ] E 

A Man gave, granted and confirmed Lands to his Son after his Deceaſe; this Deed had 
been void if Livery had been made. Vide Cro. Eliz. 344, 345. Hob. 170. Co. Lit. 48, 
Moor 687. Poph. 47, 48. 2 Roll. Abr. 7. | n 

qo e there was no Execution of the Deed to paſs an Eſtate out of which the Uſe may 
ariſe. | N 1 

And it could not enure as a Covenant to ſtand ſeiſed, becauſe the Deed was void in the 

Frame of it. 2 Vent. 319. | 4 


Secondly, For being impoſſible to be performed. 


Covenant to aſſign to the Covenantee a Commiſſion of Bankruptcy, void, So a Bond. 
Street and Daniell; for it is impoſſible to aſſign the Commiſſion. | 

Covenant to go from St. Peter's Church in Weſtminſter to the Church of St. Peter's it 
Rome in three Hours; it is impoſſible. Co. Lit. 206. 5. 1 

If a Man covenants to do a certain Thing before a certain Time; although it becomes 
impoſſible by the Act of God, yet this ſhall not excuſe him, inaſmuch as he had bound 
himſelf preciſely to do it. Roll. Ar. 450. Q. : K 

If a Man covenants to leave a Wood in as good Plight as he finds it: If the Trees at 
thrown down by Tempeſt, by this the Covenant is not broken; for now it is become impol- 
ſible by the Act of God, and in this Caſe the Covenantor is not bound to ſupply it. 
If one covenants to ſuſtain Houſes or Sea-Banks, or covenants to leave them in as g 
Caſe as he finds them: If the Houſes are burnt, or thrown down by Tempeſt, or the > 
Banks overthrown by a ſudden Flood, the Covenant is not broken by this Accident only 
but if the Covenantor does not repair, and make up theſe Things in convenient Time, the 


(T) What 


— 
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1 Covenants. 
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(T) What ſball excuſe the Performance of a Covenant, or not, 
Firſt, The Ad of God. 


F a Man covenants to do a certain Thing before a certain Time, though it becomes im- 
] poſſible by the Act of God; yet this ſhall not excuſe him, foraſmuch as he preciſely 
bound himſelf to do it. Roll. Abr. 450. | 

If a Man covenants to deliver Goods at L. and the Boat is overturned by Tempeſt, yet 
this ſhall not excuſe him. Tompſon and Miles, Trin. 32 Eliz. B. R. 9. 

If a Man covenants to build a Houſe before ſuch a Day, and afterwards the Plague is 
there before the Day, this ſhall excuſe him from the Breach of the Covenant for not making 
it before the Day; for the Law will not compel him to venture his Life, but he ought to 
do it after. Roll. Abr. 450. 


Second] y, The Ads of the Parties. 


If Leſſee for Years covenants to convey the Water which ſtands upon the Land before 
ſuch a Day, and after the Leſſor enters before the Day, and continues there till the Day 
paſt ; yet this ſhall not excuſe the Performance of the Covenant, becauſe it is collateral to 
the Land. Hil. 37 Elix. B. R. Roll. Abr. 453. | | 

if a Man covenants with me to collect my Rents. in ſuch a Town, and I interrupt him, 
this ſhall excuſe the Covenant. H. 37 Eliz. B. R. : 

Plaintiff declared, That the Defendant covenanted to deliver to him 1500 Meaſures of 
Saltpetre before ſuch a Day, and that he had not done it. The Defendant .demands Oyer 


happen by Fire or Water to diſable him, he ſhall not be excuſed ; and pleads he was diſ- 
abled by Fire: Iſſue, and Verdict pro Quer'. Moved in Arreſt of Judgment, that there 
was a Variance in the Deed, on which he declared; and this produced in Court, for one is 
abſolute, the other conditional : But Judgment was given pro Quer'; for he needs not de- 
clare on more of the Deed than the Covenant, and it is on the Part of the Defendant ta 
ſhew the Proviſo, which goes by way of Defeaſance of Covenants. Lev. 88. 

If the Thing to be performed by the Covenant may not be performed without the Pre- 
ſence of the Covenantee, there his Abſence ſhall excuſe the Performance. Roll. Ar. 457, 
As if the Covenant be to make a Feoffment to the Obligee. 45 

If a Man be bound to B. that F. S. ſhall marry J. E. before ſuch a Day, and before the 
Day B. marries her himſelf : Hereby the Covenant is diſcharged. Co. Lit. 206. 

Piracy is no Excuſe of Breach of Covenant. Brewnl. 21. 

If Leſſee for Years of a Houſe covenants to repair, and to leave it in as good Plight as he 
found it, and after certain Sparks of Fire come out of the Chimney. of the Leſſor into this 
Houſe near adjoining, by which the Leſſee's Houſe is burnt down; this ſhall excuſe the 
Performance of the Covenant, ſo that he is not bound to re-edify it, becauſe it came by the 
Act of the Leſſor himſelf. 'Roll. Abr. 454. | 

Covenant to enfeoff the Covenantee before ſuch a Day; and after and before the Day the 
Covenantee diſſeiſes the Covenantor, and keeps it with Force and Arms till after the Day, 
ſo that the Covenantor cannot enter; this ſhall excuſe the Performance. 8 Co. 92. 

If Leſſee for Years covenants to relinquiſh Part of the Land at the End of the Term, 
fallowed and fit for Wheat; Proviſo the Leſſee upon ſuch Warning may ſurrender and de- 
part at any Feaſt of Michaelmas, at any Time within the Term, performing the Covenants ; 
if he after Warning ſurrenders, and does not leave the Land fallowed, he has forfeited his 
Covenant, for the Acceptance of this Surrender does not diſpenſe with the Covenant, inaſ- 
much as by the Covenant he is to accept it. Roll Abr. 455. ; 

A Covenant not to aſſign without the Leſſor's Conſent, is not diſcharged by the Leſſor's 
Entry into Part of the Land, Style 265. it being a collateral Covenant. | 

A Condition recited, That the Defendant- ſerved the Plaintiff as a Brewer's Clerk, and 


that if he performed ſuch Covenants, &c. Defendant pleads, Performavit omnia. Plaintiff 


replies, That one of the Covenants was to give the Plaintiff a true Account of all ſuch 
Monics as the Defendant ſhould receive, when requeſted ; and alledgeth that 307, came to 
his Hands, and he requeſted, and Defendant refuſed. Defendant rejoins, confeſſing the 
Receipt, ſaith, that before the Requeſt made by the Plaintiff, he laid it up in the Plaintiff's 
arehouſe, and that certain Malef 
predict, Sc. Plaintiff demurs generally: | 
1. Becauſe it is a Departure, it is rather an Excuſe than Account. 


5 G 2.He - 


of the Deed, in which the Covenant was as before: Provided that if any Miſchief ſhall 


actors (to the Defendant unknown) ſtole it away; Et hoc Exruſe that he 
was robbed. 


| 
| 


Covenants, Part], 


Departure, 


Concluſion of 


a Piea. 


Breach. Dyer 28. 5 Co. 23. 40 Ed. 3.27. Bro. Surrender 47. Covenants 42. 


—— 


2. He ought to have averred his Plea, but concluded to the Country; for the Plaintiff in 
his Replication alledgeth 301. the Defendant gave no Account, and the Defendant in his 
Re joinder ſets forth, he did give Account. There was an Iſſue; but both were over-ruled: 

1. It is no Departure, but a Fortification of the Bar; for ſhewing that he was robbeq, i, 
giving an Account. | 

2. The Concluſioh is proper, becauſe the Defendant alledgeth new Matter, and therefore 
ought to give the Plaintiff Liberty to come in with a Surrejoinder, and anſwer to it; for he 
does not ſay he gave an Account, but ſets forth the ſpecial Matter how. Vent. 121. 

In Covenant concerning a Charterparty for the Freight of a Ship, Defendant pleaded 
That the Ship was laden with French Goods, prohibited by Law to be imported. Upon 
Demurrer, Judgment was given pro Quer. For per tot? Cur”, If the Thing to be done waz 
lawful at the Time when the Defendant did enter into the Covenant, though it was after. 
wards prohibited by Act of Parliament, yet the Covenant is binding. Duras ern, 
; Mod. 39. | 
: If the Deed itſelf wherein the Covenants are, or the Eſtate on which the Covenants, 2 
acceſſary to the Principal, do depend, is gone and determined, there regularly the Cove- 
nants are gone alſo; and therefore if a Leaſe for Life or Years be ſurrendered, whereby the 
Eſtate is gone, or a Deed becomes void by Raſure, or the like, and there be Covenants in 
the Deed, hereby the Covenants are gone alſo; but this Surrender does not diſcharge the 


An Action of Covenant was brought upon an expreſs Covenant in a voidable Leaſe; and 
the Queſtion was, If the Covenant be good, the Leaſe being void ? Adjudged that the Ac- 
tion lies well, although the Leaſe be void. Brownl. 21. | 

If a Leſſee covenants for him and his Aſſigns to build an Houſe upon the Land de- 
miſed within ſeven Years, and the Leſſee aſſigns it over; in this Caſe the Aſſignee is charge- 
able. 5 Cb. 17. 

But 7 a Man covenants for him and his Aſſigns to make a Feoffment, Obligation, or the 
like; in this Caſe the Aſſignee ſhall not be charged although he be named, 

A Leſſee covenanted that he would repair the Houſe with convenient, tenantable and 
neceſſary Reparations. Leſſor brought Covenant, and alledged a Breach for not repairing 
for want of Tiles and dawbing with Mortar; and did not ſhew that it was not tenantable. 
The Opinion of the Court was, that he ought to have ſhewed it; for the Houſe may want 
{ſmall Reparations, as a Tile or two, and a little Mortar, and yet have convenient, tenantable 
and neceſſary Reparations. March 15. 

If I covenant that a Man ſhall enjoy ſuch Land until or to the 15th of April; the 15th 
Day ſhall be taken excluſive. ' 


Thitdly, A# of a Siranger. 


If a Man covenants that his Son ſhall marry the Covenantee's Daughter: If the Daughtet 
refuſes, yet the Covenant is broken; for the Daughter is a Stranger, and he has taken it upon 
him that his Son ſhall marry her. Perk. §. 756. | | 5 

If in a Leaſe for Years N. covenants to repair, Gc. and to yield up at the End of the 
Term: But during that one B. enters by elder Title, the Leſſee by that is diſcharged of the 
Covenant to yield up all; if the Land be gone, the Covenant is diſcharged, Noy 75. 


Fourthly, Ad of Lav. 


There is a Diverſity where the Law creates a Duty or Charge, and the Party is diſabled 
to perform it without any Default in him, and has no Remedy over, there the Law will 
excuſe him; as in Caſe of Waſte, where the Houſe is deſtroyed by a Tempeſt : But when 
the Party by his own Contract or Covenant creates a Duty or Charge upon himſelf, liter; 
as if Leſſee is bound to repair, though it be burnt down by Lightning, he muſt do it. 
Allen 27. | | 


(U) What is a good Performance of & Covenant, or not. - 


Firſt, Vith Reſpect to the Subſtance of the Covenant. 


JF the Covenant be performed in Subſtance and Intent, it is good tho' it differ in Words 
as when one covenants to deliver the Teſtament of the Teſtator, if he pleads he has de- 
livered Lizeras Tetamentarias, it is good. 7 Ed. 4. 3. 2 


"| 
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If a Covenant be to give Licence to the Covenantee to carry Trees or any other Thing 
which he had bought o him; yet if a Stranger who has Right diſturbs him, the Covenant 
.. performed; for this extends but to the Perſon; of the Covenantor. 18 Ed. 4. 20. 5. 

Alter af the Covenant had been, that he ſhall have Licence; for this extends to all Stran- 

Did. B's 
bo a Covenant be to withdraw a Suit, a Diſcontinuance is no Performance, and it differs 
n Subſtance 3 for a Retraxit is a Bar in another Action, a Diſcontinuance not. 2 Ed. 4. 8. 

A Leſſor covenants with the Leſſee for Years, that it ſhall be lawful for the Leſſee peace- 
ably to enjoy the Land; and afterwards the Leſſor enters tortiouſly upon the Leſſee, and 
dals him: This is a Breach, for the Intent was, that he ſhould enjoy it without the Inter- 
ruption of the Leſſor. Roll. Abr. 427. „%% Ws ger pro ed 

If a Leſſee of a Houſe covenants not to leaſe the Shop, Yard, and other Things pertain- 
ing to the Houfe, to one who fold Coals there, and after he lets all the Houſe to one who 
cold Coals; he has broken the Covenant, for the Intent ought to be performed. Bid. 

If the Condition or Covenant be to aſſure certain Lands to ſuch a Perſon as the Obligee or 
Covenantee ſhall name, and after he aſſures this to the Obligee himſelf; it is a good Perfor- 
mance, though it be not alledged that the Obligee named himſelf, for this Acceptance is a 
Nomination of himſelf. Roll. Abr. 424. | Het 5 
A Man by Deed indented bargained and ſold Lands to another in Fee, and covenanted 
by the ſame Deed to make him a good and ſufficient Eſtate in the ſaid Lands before Chriſtmas 
next; and afterwards, before Chriſtmas, the Bargainor acknowledged the Deed, and the fame 
js inrolled. Per 408” Cur', By that Act the Covenant is not performed, for he ought to 
have levied a Fine, or to have made a Feoffment, Sc. 3 Leon. 1. | 
A Covenant to convey Land muſt not only be an abſolute but an effectual Conveyance. 
If a Man be bound to ſurtender a Copyhold to the Uſe of A. and his Heirs on Conſider- 


muſt be an effectual Surrender; as, 

if a Man be bound to make a Feoffment to me upon Requelt ; if I requeſt him to make 
2 Deed of Feoffment with Letter of Attorney to B. to make Livery to me, and he does ſo, 
this is a good Inception; yet if Livery be not made, it is a Forfeiture. Roll. Abr. 425. 

A Man covenants that T. H. Son and Heir apparent of J. H. ſhall marry E. L. before 
the ſaid T. H. and E. L. ſhall attain hal viel Ke of fourteen Years, if E. L. would 
conſent thereunto. Afterwards T. H. married E. L. T. H. being then thirteen Years old, 
and E. L. nine Years, and no more. Afterwards T. H. came to fourteen Years, and diſ- 
agreed to the ſaid Marriage. All this was pleaded in Bar as a Peformance of the Covenant, 
and good. The Covenantor is bound that T. I. ſhall marry E. L. which was executed, 
but he is not bound to the Continuance of it, that ought to be left to the Lax. 
If I be bound to you, that J. S. (who in Truth is but an Infant) ſhall levy a Fine before 
ſuch a Day, which is done accordingly, and afterwards the ſame is reverſed by Error, yet 


. 
7 


the Condition is performed. Leon. 52. ; 2 
A Merchant covenants that if a Maſter of a Ship will bring his Freight to ſuch a Port, 


well he r gr 20 d Ae Nac, Neue fe Agreement was not performed. 
rewnl. 21. 6 | Roe 
Performance in a Plea is intended of actual Performance. Vide 2 Lev. 67. 
Agreement to ſurrender a Copyhold to ſuch a Uſe: If a Surrender into the Hands of two 
Copyholders, according to the Cuſtom, be ſufficient Performance. Lev. 293. | 
C. C. made a Jointure to Mary his Wife, and died without Iſſue, and the Land deſcended 
to T. C. his Brother and Heir, who grants an Annuity or Rent-charge of 2001. per Ann. to 
Truſtees, in Truſt for Mary, and this to be in Diſcharge of the Tointure, Habendum to them, 
their Heirs, Executors, Adminiſtrators and Aſſigns, for the ſaid Mary for Life, with a Clauſe 
of Diſtreſs, and a Covenant to pay the 2007. ger Ann. to the Truſtees for the Uſe of Mary; 
and the Breach aſſigned was, that the Defendant had not paid it to them to the Uſe of 
and though the Power of diſtiaining. is limited to the [Truſtees by the Deed, yet the Statute 
transfers the Power to Mary, and ; ſhe may diſtrain alſo, and the Covenant lies in this Caſe. 
2, The Aſſignment of the Breach according to the Words of the Covenant is good': And if 
Wy Thing be done which amounts to a Performance, they may plead. it on the other Side; 
as the Defendant may plead the Money was paid to Mary, which is a Performance in Sub- 
ſtance, but it ſhall not be intended without being pleaded. 2 Med. 138. Mod. 223. | 
lf A. covenants, with B. before Eaſter next jto aſſure his Houſe to him and K. his 
Vife during the Life of J. S, and A. ſurrenders his Houſe to the-Uſe of B. and ſuch a 
; „ | | al, 


ation of Money; if he ſurrenders into the Tenant's Hands, he muſt get it preſented, for it 


he will pay him ſo much, and Part of the Goods were taken by Pirates, and the reſt he 


Mary. Per Cur*, 1. This.Rent-charge is executed by the Statute of Uſes by expreſs Words, 
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ſhall name, at the Requeſt of B. in this Caſe the Covenant is broken, for this is no Perf 
mance of it. | F 225 * 

If Leſſee covenants to pay his Rent to the Leſſor, and he pays it before the Day, th 
ſame is not any Performance of the Covenant; contrary of a Sum in Groſs. Leon. 14; 

The Plaintiff covenants to go with his Ship, with the firſt fair Wind, a Voyage wy 
And the Defendant covenants, that if he ſo do, to pay him at his return ſo much for Freigh 
The Plaintiff alledged he had been there, and was returned, and the Defendant had not pal 
him. The Defendant pleaded a Plea, and traverſed, ab/que hoc, that the Plaintiff ſailed 10 
the firſt fair Wind. Per Cur', It is an ill Traverſe; for the Subſtance of the Covenant i 
to perform the Voyage, and the firſt fair Wind 1s no material Part of it. Hard. 69, 


Secondly, With reſpe# to the Time and Place of performing a Covenant. 


If the Covenant be to pay Money without limiting any Time, he is not bound to pt 
before Requeſt. Roll. Abr. 438. Q: | | | , 

A Covenant for Payment of Money, and no Time is limited: It is to be paid preſent 
that is within convenient Time. So in other Covenants to do tranſitory Acts, as Delivery of 
Charters, Sc. aliter of local Acts. 6 Co. 30. Co. Lit. 208. Cro. Eliz. 798. Poph, 198; 

Where a Covenant is to make a Retraxit of Suit, he ought to do it in convenient Tine 
So if it be to acknowledge Satisfaction in ſuch a Court. Roll. Abr. 436. | 

A Covenant to make further Aſſurance at all Time and Times, and the Covenantee ad. 
viſes he ſhall levy a Fine, he ſhall have convenient Time to do it; for the Words, at all Tina 
ſhall have a reaſonable Conſtruction. Roll. Ar. 441, : 

Where by the Covenant. a Thing is to be performed upon Demand, yet he ſhall hare 
reaſonable Time to perform it after the Demand. 15 Ed. 4. 30. 

Where the Act to be done is of its own Nature local, as to make a Feoffment, Cc. there 
the Covenantor, no Time being limited, has Time during his Life to perform it, if the Co- 
venantee does not haſten the ſame by Requeſt; for this is collateral, and not like to Pg. 
ment of Money. Cro. Eliz. 798. | 

' Yet when the Covenantor may do that that is local in the Abſence of the Covenantee, 3 
to acknowledge Satisfaction in the Court of B. R. there he muſt do it in convenient Tim 
Co. Lit. 208. a. 6 Rep. 3o. b. . e eee 

Plaintiff declared, that the Defendant by his Deed bearing Date, Sc. did covenant tht 
he would do every Act and Acts at his beſt Endeavour to prove the Will of J. & « 
otherwiſe that he would procure Letters of Adminiſtration, by which he might convey ſuch 
a Term lawfully to the Plaintiff, which he had not done, Licet ſæpius requifitus. © Defendut 
pleads, that he came to Dr. Drury, in the Court of the Arches, and there offered to prove 
the Will of J. S. but becauſe the Wife of F. S. would not ſwear that it was the Will of her 
Huſband, they could not be received to prove it. Plaintiff demurs. | 
Per Cur', Though there be no Time limited by the Covenant when the Thing ſhould 
be done by the Defendant, yet he has not Time during his Life, but he ought to do it upon 
Requeſt within convenient Time. G | | 

But in ſome Caſes a Man ſhall have Time during bis Life, as where no Benefit ſhall be 
to any of the Parties; e. g. if it were to go to Rome. ve ns. | 

And as to the Requeſt, he ought to have ſhewed it ſpecially, with the Place and Time, 
for it is for the Benefit of the Covenantee; for without Requeſt the Action doth not li 
and the Bar ſhall not help the inſufficient Declaration. 

Per Gawdy, The bringing the Action is a Requeſt, 

Per Clench, A Writ of Debt is a Precipe, for which there Licet ſepius requifitus is ſuf 
cient, but a Writ of Covenant is not ſo. Leon. pl. 1244 125. Nein e 

If the Covenant be to do a Thing upon Regueſt, the Plaindiff muſt make Requeſt to ti 
Perſon, and not by Proclamation giving Notice of. the Requeſt. Noll. Abr. 443. 

But a Condition to do ſuch Acts, Sc. for the better Aſſurance, Sc. to B. that ſhall be 
deviſed by B. or his Counſel, &c. B. deviſes a Releaſe. A. not being lettered, defires i 
ſhew it to Counſel before he ſeals it: He ſhall not be allowed reaſonable Time to ſhew it, i 
having taken it upon him to do it. 2 Rep. ManſePs Caſe. © Roll. Abr. 440. 


Thirdly, IV ith reſde? to Notice, as where it 15 neceſſary (or not) for the Performantt of 
„„ Covenant. 13 
If a Man covenants with J. S. that if he will marry A. W. his Couſin, to pay to hin 


107. at the Day of his Marriage; J. S. needs not give Notice at what Day he will be me 
ried, but he ought to take Notice of it at his Peril, inaſmuch as he hath taken upon 4 


EEE 


Ch. 5. 8. 8. Covenants, 


to pay it at the Day, though the Marriage is to be made by J. S. himſelf. Beresford and 
Grodreuſe, 14 Fac. Quere. me my | 

If A. ſells Land to B. by the Name of twenty Acres, according to the Rate of 207. for 
every Acre; and it is agreed between the Parties, that the Land ſhall be meaſured by J. S. 
before the firſt Day of January next enſuing, and A. covenants to repay according to that 
Rate for every Acre before the firſt Day of May after: If there are not twenty Acres upon 
the Meaſure, and it is found there are not twenty Acres, A. ought to pay this before 
May at his Peril, without, any Notice given how many Acres there want of twenty, for he 
had taken upon him to perform it at his Peril. Rall. Rep. 314. Cro. Fac. 290. 

If a Man leales a Mill for Years, and the Leſſee covenants to repair the Mill, and the 
Leſſor covenants to find him great Timber for it; the Leflee ought to give Notice to the 
I effor how much will ſuffice for the Reparation, and not to demand Tin bir for Reparation 
in general, or otherwiſe the Leſſor is not bound to deliver any, Helder and Taylor, 

Tac. C. B. | | 
11 covenants to pay B. all ſuch Money as by a true and juſtifiable Bill under the Hand 
of the Attorney of B. ſhall appear to be before diſburſed by B. or his Attorney. In Action 
if F. aſſigns for a Breach, that 245. by a true and juſtifiable Bill under the Hand of J. §. 


Attorney of B. appears to be diſburſed, which A. has not paid: This is a good Breach, 


without alledging A. had Notice of it or that the Bill of Attorney was ſhewed to him, for 
that the Attorney was a Stranger, of which A. ought to take Notice at his Peril. Dervell 
and Milmoli. | — | 
If I be bound to you to make you ſuch an Aſſurance as J. S. ſhall deviſe, I am bound 
at my Peril to procure Notice; but if I be bounden to you to make ſuch Aſſurance as Coun- 
ſel ſhall deviſe, there Notice ought to be given to me. Leon. 104 | 
The Defendant covenants to pay the Plaintiff and other Mariners their Wages; and the 
Plaintiff avers that 5/. was due for a Month after his Departure -in the Ship ſuch a Day 
from B. but avers no Notice given to the Defendant of his Return, or going out, nor 
what was due; for which Cauſe the Defendant demurs. And per Cur', The Defendant has 
bound himſelf, and muſt take Notice of it, as well as if it were to do a Thing in his ow 
Conuſance. Keb. 681. of 1-25 | NASTY 3 
Y. Leſſee of the Biſhop of Rocheſter for Years, covenants to find neceſſary Proviſion for 
the Steward, the Biſhop, his Servant and Horſe, at all Times that he held Courts there. Per 
Dodderidge, He ſhall take Notice, and there needs no perſonal Notice, for general Notice, as 
a Proclamation at Court, is given to him. Palm. 532. | 
In Covenant the Plaintiff declares upon a Writing of the Defendant's Teſtator, acknow- 
ledging himſelf to be accountable to the Plaintiff for whatever Money the Plaintiff ſhould 
charge upon J. S. payable, to Sir T. /. Per Gur”, It hes well, being againſt Execu- 
tors, and ſo had it been againſt, the Party himſelf; no Notice is given by the Plaintiſf 
to F. S. who upon ſuch Bills was to pay to Sir 7. V. and it is not neceſſary, Keb. 155. 
Lev. wr 2.5 | rn 5 „% ke fold: inan . - | 
In Point of Covenant, Notice is not to be ſo: ſtrictly given as upon an Obligation, which is 
in Point of Forfeiture. , Cro. Jac. 390. | 
| + 301-7 TY ia f 
| KEEN NET 0 L953: 28-4 $925 OD eb 134 | 
Fourthly, 17th, reſpect to Caſes, where a Demand, Regucſt er Tender, is neceſſary (or not) for 
1 the Performance f a Covenant. 


If A. covenants with B. upon reaſonable Requeſt to him made by B. to ſurrender certain 
Land and all his Intereſt in it to B. and alſo to permit B. to take the Profits of the Land; 
in this Caſe the Requeſt does not go to the taking the Profits, but only to the Surrender; 
ſo that he is bound to ſuffer him to take the Profits without Requeſt, although there is but 
one Word that goes to the Whole. 2 Roll. Abr. 248, 249. 1 

Whereas B. by other Indenchge had aſſigned to C. a Meſſuage, Gc. Now this Indenture 
witneſſeth, that B. covenants that. be or his Brother would deliver to C. or, in bis Abſence, to E. 
at his Shop, a Tarrier of the Premiſſes, and of ibe Verity of this, ad optimam eorum peri- 
tiam, upon Requeſt made to them by C. would take their Oath before a Maſter of the Chancery, 

and alſo would deliver to one W. ſafely to be kept, 4% the Uſe of the ſaid B. and C. the original 


Demi ſe, whereof he then had a Copy, &c. bent enen, Caſe they are not bound to make 


Oath without Requeſt, yet they are to deliver 1 e original Demiſe ſans Requeſt, for the Re- 
queſt refers not to this, but the firſt, as appears by putting the Requeſt amongſt the Cove- 
vants, and not in the Beginning or End. 2: Rell, Abr. 280. | 
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The Condition was, to make Aſſurances of certain Lands to the Obligee before the oth any Ot 
of March 17 Eliz. and if it happens that the Obligee refuſes to accept the Affurance, and 4, wer 
ſhall make Requeſt to have 1001. in Satisfaction for it; then if upon ſuch Requeſt, within i. bro! 
five Months after, he pays the 100 f. that then, &c. and at the Day refuſed the Aſſurance; Ane 


and he to notify it to him that makes the Eſtate; and if the Counſellor gives Advice 


That the Co- And if I bargain and ſell Land by Deed indented to B. and before the Deed is in- 


venantor is 
ſeiſed of a 
good Eſtate, 
Ee. 


For quiet en- 


joy ing. 


and afterwards 27 Eliz. he makes Requeſt to have the 1007. The Queſtion was upon De. 
murrer, Whether this Requeſt was ſufficient for the Time? Per Cur', A Requeſt at any 
Time during his Life was good, and he is not reſtrained to make it at or before the Day the 
Aſſurance was to be made, Judgment pro Quer. Cro. Eliz. 136. 

Covenant to make a good and lawful Eſtate, as by the Counſel learned of the Plaintiff broke 
upon Requeſt made, ſhall be adviſed; and Plaintiff alledged M. T. was of his Counſcl 
learned, and gave his Advice to the Plaintiff, that the Defendant ſhould make ſuch Ag. 
rance, c. and that the Plaintiff gave Notice to the Defendant of the ſaid Advice, and re. 
queſted him to perform it, and the Defendant denied. the P. 

It is moſt proper the Counſellor ſhall give his Counſel to him with whom he is of Counſcl, 


to him that is to make the Eſtate, he may be ignorant whether he be of his Counſel or not. Leaf 

Co. 19. 5. « Leſſe 
. In Conſideration the Plaintiff had promiſed to pay the Defendant 75001. for the Reverſion 
of a Manor, the Defendant covenanted to ſeal the Inſtrument for the Aſſurance of it, with 


Warranty, &c. according to the Draughts between them before agreed; and though the im tk 
Defendant tendered to him the firſt of March the Inſtrument written, ſecundum trafaticnis A 
pred, and the third of March requeſted him to ſeal them, yet he had not ſealed them, nor Ren 
conveyed the Reverſion of the Manor; after Verdict pro Quer moved in Arreſt of Judgment: 

1. That he ought to ſhew the Inſtruments to the Court, that they might judge of them; (. 


to which it was anſwered and reſolved the Inſtruments were agreed before, and therefore he 
need not ſhew them to the Court. 


2. He does not ſhew that he tendered him Wax, Pen, Ink, c. as he ought; to which t Le: 
was anſwered and reſolved, there need no Tender, for the Defendant had taken upon him anc 
to do it. | rec 


3. The Requeſt is not well made, being at another Time, not when the Tender was; but 
it was reſolved the Tender after the Requeſt was the better, for ſo he had Time to read 
them and conſider them. 

And by Windham Juſtice, Where Conveyances are before agreed and to be ſealed according 
to this Agreement, ſo that there is not any need of Counſel, the Defendant is to do it at his 
Peril; and where one is to grant a Reverſion, he had Time to do it at any Time during 
his Life, if it ſo long continues a Reverſion, if he be not haſtened by Requeſt. Here is a 
Requeſt, and the Conveyances being agreed, no Tender need to be; but if one be to ſeal a 
Conveyance generally, there the Counſel of the Purchaſor is intended to draw them, and 
then the Purchaſer ought to tender them. Lev. 44. Keb. 122. 

The Plaintiff declares, that the Defendant had covenanted to pay him ſo much Money as 
he ſhould expend for repairing and victualling a Ship for him; and avers that he had ſpent 
3001. in repairing and victualling it, and that he gave the Defendant Notice of it ſuch a 
Day, and for Non-payment brings the Action. Defendant proteſtando, that the Plaintiff had 
not laid out 300 l. in Manner and Form as he had declared, demurs to the Declaration 
1. Becauſe he has not averred a ſpecial Breach of Covenant; but this has been often over- 
ruled. 2. There is no Requeſt alledged to pay the Money, and without Requeſt he is not 
bound to pay it. Per Cur', The Plaintiff*s Action is not an Action of Debt where a Demand 
is neceſſary, but an Action of Covenant where it is not neceſſary to alledge a Demand. Syle 31. 


(V) When a Covenant is broken or not. | 


F one be ſeiſed of Land in Fee, or poſſeſſed of a Term of Years, and he aliens it, and 
ſuppoſing he has a good Eſtate, he covenants that he is lawfully ſeiſed or poſſeſſed; or 
that he has a good Eſtate, or that he is able to make ſuch Alienation, Sc. and in Truth he 
has not, but ſome other has an Eſtate in it before; in this Caſe the Covenant is broken as 
ſoon as it is made. Dyer 303. 9 Co. 60. | 


rolled I grant the ſame Land to C. and covenant that I am ſeiſed of a good Eſtate. of it in 
Fee, and after the Deed is inrolled; in this Caſe the Covenant is broken. Sir Perall 
Brocas's Caſe. | Con Loddon 

If A. lets Land to B. and covenants that he ſhall quietly enjoy it without the Let of any 
Perſon whatſoever, and A. himſelf, or any other Perſon that has any Title to the Land by 
or under him; as if he makes a Leaſe of it, or grants a Rent out of it to another, or 


any 


2 
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ary other Perſon that has any Title to the Land; although it be not by or under 1 as if 


„ broken. | 
; And fo alſo is the Law deemed to be by ſome, in Caſe of Covenant in Deed for quiet en- 
join» where a Stranger or one that hath no Title to the Land doth enter or diſturb B. 

Bur otherwiſe it is in Caſe of Covenant in Law for quiet enjoying; for in this Caſe if a 
granger that has no Title to the Land enters or diſturbs the Leſſce, this is no Breach of the 
Covenants in Law; and in all Cafes where any Perſon has Title, the Covenant is not 
woken until ſome Entry or other actual Diſturbance be made by him upon his Title, 
V 8 Fac. Lan's Caſe. Dy..328. F. N. B. 145. 26 H. 8. 3. H. 39 Eliz. B. R. Corne's 
Caſe. Fitz, Covenant 26. Bro. Covenant 40. 

If a Man makes a Leaſe of Land, and after makes a Feoffment of the ſame Land, and 
the Feoffee diſturbs the Leſſee; it has been ſaid, that this is a Breach of Covenant for 
quiet enjoying. Sed Quære. Bro. Covenant 6. 

If a Man purchaſes Land to him and his Wife and his Heirs in Fee, and then makes a 
Leaſe for Years of it to F. S. and covenants for him, his Executors and Aſſigns, that the 
Leſſee, his Executors and Aſſigns, ſhall quietly hold and enjoy the Premiſſes, without the 
let of the Leſſor, his Heirs or Aſſigns, or any other Perſon by or through his or their 
Means, Title or Procurement; and after the Leſſor dies, and his Wife enters and diſturbs , 
in this Caſe and by this Means the Covenant is broken. H. 20 Fac. B. R. Butler v. Swinerto:. 

And ſo it is alſo if A. purchaſes the Land of B. To have and to hold to A. for Life, the 
Remainder to C. the Son of A. in Tail, and after 4. makes a Leaſe of this Land to D. for 
Years, and covenants for the quiet enjoying, as in the laſt Caſe, and then he dies, and then 
C. doth ouſt the Leſſee; this was held to be no Breach of the Covenant. Swan's Caſe, M. 

8 Eliz. 

' likewiſe if A. be ſeiſed of Whiteacre in Fee, and takes to Wife B. and then makes a 
Leaſe of it to C. with ſuch a Covenant as before for the quiet enjoying, and then A. dies, 
and after B. recovers Dower ; by this the Covenant is broken; and yet if the Mother of 4. 
recovers Dower, and ouſts the Leſſee, contra. 

So alſo if a Tenant in Tail makes a Leaſe with ſuch a Covenant, and his Iſſue diſturbs 
the Leſſee ; this is no Breach of the Covenant. 

And yet if the Leſſor be the Cauſe of the Gift in Tail, or procure the Diſturbance; this 
may be a Breach of the Covenant. 

And ſo alſo it is where a Man is ſeiſed of Land in Fee, and he makes a Leaſe with ſuch 
a Covenant, and afterwards dies, and then his Heir is in Ward by Reaſon of a Tenure, and 
thereby the Leſſee is diſturbed; this is no Breach of the Covenant. Dy. 42. 26 H. 8. 3. 
Fitz, Covenant 6, 26. 

If one covenants that the Wife he is about to marry ſhall quietly enjoy all her Goods, and 
that the Covenantee ſhall take them into his Poſſeſſion, and the Husband only takes the 
Goods and keeps them in his Poſſeſſion 3 this is no Breach of the Covenant. Paſ. 6 Car. 
B. R. Crowle's Caſe. 

If a Covenant be for the quiet enjoying againſt all Perſons but the King and his Succeſſors, 
and the Patentee of the King diſturbs; this is a Breach of the Covenant. H. 38 Eliz. 
Woodroffe v. Greenwood. 

If two make a Leaſe, and covenant that the Leſſee ſhall enjoy the Land without the Let 
of them, or any other, and one of them alone diſturbs the Leſſee; this is a Breach of the 
Covenant. M. 2 Car. B. R. Sanders“'s Caſe. 

If a Leſſee grants and aſſigns all the Land contained in his Leaſe to A. and covenants 
with him that he has not done any Act or Thing by which the Grant or Aſſignment might 


be impaired, but that the Aſſignee, his Executors, &c. may enjoy it againſt all Perſons; and 


before this Time the Wife of the Leſſor had recovered and had Execution of a third Part 
of this Land for her Dower ; this is no Breach of the Covenant, for the Words, but that, &c, 
do refer to the former, and are not abſolute. Dyer 240. 

If A. grants the Bailiwick of V. to B. for Life, and B. aſſigns it to C. for three Years, and 
after C. covenants. that he will not do, or ſuffer to be done, any Act during the ſaid 
three. Years by which the Grant made to B. may be forfeited, but that after the three Years 
ended he may enjoy it in as ample Manner as C. did or might have done, without any ACt 
C. and after the three Years ended C. executes a Proceſs there, and thereby incroaches 
upon the Office; this is no Breach of the Covenant. 13 Fac. C. B. Rich. v. Row. 

If A. grants Land to B. and his Heirs, rendring 10 J. Rent, and B. ſells the Land 
to C. and his Heirs, and covenants with C. that from ſuch a Day he ſhall enjoy it, diſ- 
charged of all Incumbrances, and before that Day a common Recovery is had againſt 5 5 

| | whic 


4, were a Diſſeiſor, and the Diſſeiſee enters or diſturbs F. in all theſe Caſes the Covenant 


— Sl 


Covenants. "2; Pant 


To free from 
Charges and 


Incumbrances. 


To make 
Eſtates and 
Aſſurances. 


To pay Mo- 
ney and give 
4 Bond. 


To build a 
Houſe. 


To cleanſe a 
Ditch, 


which A. is vouched, and this is to tne Uſe of C. and his Heirs, ſuppoſing hereby the Rent 
had been gone, which is not ſo; in this Caſe the Covenant is broken, for this Rent is an Ia. 
cumbrance. H. 20 Jac. C. B. Greenway's and Tuckfald's Cale, 

If a Leaſe be made of Land for Years, and the Leſſee deviſes it to his Wife durante gi. 
duitate, and after to his Son, and he in Reverſjon ſells the Fee to the Woman during the 
Widowhood, and covenants that the Land is diſcharged of all former Sales, Rights, Titles 
Charges; in this Caſe the Covenant is broken at the firſt by Reaſon of the Pollibility of the 
Son. 10 Co. 52. | 

If A. grants Whiteacre to B. and covenants that B. ſhall enjoy it againſt all Incumbrances 
and C. diſturbs him in the taking of a Common there, and this is a Common which % 
againſt common Right, and which he has by Preſcription; this is a Breach of the Covenant: 
but if it be of a Common that is of common Right, contra. 9g Eliz. C. B. ; 

If A. covenants with B. before Eaſter to make him a good ture Eſtate of Land diſcharged 
of all former Bargains, Leafes and Incumbrances whatſoever, (Leaſes or Grants for Life or 
Years; reſerving the antient Rent during the Term only excepted) and A. after this and he. 
fore the Eſtate made makes a Grant of all or Part of the Land, reſerving the old Rent; 
this is no Breach of the Covenant. Dyer 139. 

If one makes a Leaſe to J. S. for- Tears, and covenants. with him that upon the Surrender 
of that Leaſe he will make him a new Leaſe, and the Leſſor before J. S. can make any Sur- 
render ſells away the Reverſion, or makes a Leaſe to another of the Land, and ſo diſables 
himſelf; this ip/o facto is a Breach of the Covenant without any Surrender made by the Lf. 
ſee, which in this Caſe is not lawful. For Lex neminem cogit ad vana & inutilia peragendg. 

So if one be ſeiſed of Land in Fee, and covenants to make a Feoffment of it to J. S. by 
a Day, upon Requeſt, and the Covenantor before the Day makes a Feoffment of it to ano- 
ther, and then dies before any Requeſt made to him; in this Caſe the Covenant is broken, 

Co. 21. 

: If A. covenants with B. to make ſuch Aſſurance as B. or as the Counſel learned in the 
Law of B. ſhall devife, and B. tender ſuch an Aſſurance to A. to ſeal, and A. refuſes or de- 
lays to ſeal it; this is a Breach of the Covenant. Dyer 338. 2 Co. 3. 

If A. covenants with B. C. D. and E. to make them a Feoffment ſuch a Day, and the 
come to the Land at the Time to take it, and A. does not make the Feoffment; by this the 
Covenant is broken. 

And ſo alſo if B. and C. only, or one of them, comes to the Land, for it may be made 
to any of them in the Name of the Reſt ; but if none of them come, although the Feoflor 
never comes there, the Covenant is not broken, Bro. Covenant 3. | 

If A. covenants with B. before Eater next to aſſure his Houſe to him and X. his Wife 
doring the Life of J. S and A. ſurrenders his Houſe to the Uſe of B. and ſuch as X. ſhall 
ones at the Requeſt of B. in this Caſe the Covenant is broken; for this is no Performance 
of it. B. R. | 

If A. having Licence by Patent to buy Spaniſh Wool, Sc. by Indenture grants the Licence 
to B. for eight Years, and in Conſideration thereof B. covenants to pay him 1001. yearly at 
Lady-Day and Michaelmas, and that every Year at Lady-Day, or within twenty Days after, 
he will make a new Bond for Payment of the Money ; provided that if B. does not yearly 
make the Bond, or fails in Payment of the Money, that then and from thenceforth the In- 
denture, and every Clauſe, &c. therein contained, ſhall be void; and B. fails of making the 
Obligation at the firſt Day, yet A. may have an Action upon the Covenant; for it was ſaid, 
the Intent of the Parties was only, that it ſhould be void as to have any Benefit of Covenants 
broken in futuro ; but as to Covenants broken before, it was never their Intent but that the 
Party ſhould have Advantage of them. Adjudged, although it was objected that the Breach 
of the Covenants made the Indenture void; and being both at a Time, there was no Pri- 
ority. Cro. Eliz. 77, 78. f 

If A. covenants with B. to build a Houſe by a Day, and B. forbids him, and thereupon 
he forbears to do it, and does it not; in this Caſe the Covenant is broken, for this will not 
excuſe him; but if he by an actual Impediment hinders him, or be the Cauſe why the Thing 
is not done, then the not doing of it is no Breach of Covenant. 

And therefore if a Leſſee covenants to cleanſe one of the Ditches in the Land demiſed, 
and the Leſſor enters upon the Land itſelf and keeps out the Leſſee, and he does not cleanſe 


the Ditch by the Time; by this the Covenant is broken: But if in this Cafe the Leſſor by 


To repair. 


Force keeps the Leſſee out of the Ditch or Place itſelf, contra. 18 Ed. 4. 8. Relw. 34. 
T. 36 Elix. B. R. Carrell v. Read. | 

If one covenants to repair, ſuſtain and amend a Houſe, and the Houſe is burnt by the 
Negligence of the Covenantor, and not repaired again; this is a Breach of this Covenant. 


* 
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And if the Leſſee covenants for him and his Executors to repair at his own Coſts, (the 
tincipal Timber not hurt or in decay for lack of Reparations, or otherwiſe, in Default of 
the Leſſee or his Executors only excepted) and he dies, and afterwards the Houſe is burnt 
in Default of the Executors; in this Caſe the Covenant is broken, and the Executors may be 
charged. Dyer 324. | 

If one covenants to leave a Wood in the ſame Plight he found it, and he cuts down Trees; 
a this Caſe the Covenant is broken preſently ;- for it is now become impoſſible to be per- 
formed by his own Act: But if in this Caſe ſome of the Trees be blowed down with the 
Wind, or the like, by this the Covenant is not broken; for it is now become impoſlible to 
be done by the Act of God, and in this Cale the Covenantor is not bound to ſupply it. 

And fo likewiſe of a Covenant to repair Houſes; or if one covenants to ſuſtain Houſes or 
Sea-Banks, or covenants to leave them in as good Caſe as one finds them, and the Houſes 
be burnt or thrown down by Tempeſt, or the like, or the Banks be overthrown by a ſudden 
Flood, or the like Accident; in this Caſe the Covenant is not broken by this Accident only; 
but if the Covenantor do not repair and make up theſe Things again in Time convenient, 
the Covenant will be broken, 

And if Houſes be let to me for Years, and I covenant to leave them in as good Plight as 
| find them, and I throw down the Houſes ; this is no Breach of the Covenant; for I may 
rectify them, and therefore no Action will lie upon this Covenant until the End of the Term. 
Fits. 8 29. 5 Co. 15. F. N. B. 145. Co. 98. Perk. 5. 738. Dyer 33. Plow. 29. 

7 E 3. LL 14 6 

p If one covenants to repair a Houſe before a Day, and it happens the Plague is in the 
Houſe before and until the Day, and thereby it is not done; in this Caſe the Covenant is 
not broken; for this will excuſe, but then it muſt be done in convenient Time afterwards, 
for otherwiſe the Covenant will be broken. H. 8 Jac. 

If a Leſſee covenants to do all the Reparations of a Houſe demiſed at his own Coſts and 
Charges, and he cuts Trees upon fume of the Ground demiſed to amend the Houſe this 
is a Breach of his Covenant. Dyer 198. 

ode covenants to pay Money at five ſeveral Days, and he fails of Payment the firſt To pay Mo- 
Diy ; by this the Covenant is broken. Co. Lit. 292. 188 

ne takes Land lowed, or a Stock of Cattle in Leaſe for Years, and the Leſſee cove- To leave a 
10 leave it in as good Plight as he takes it; in this Caſe he muſt leave it ſowed again; Stock, Oc. 
ah it any of the Cattle die, he muſt make up the Number, otherwiſe he breaks his Cove- 
nant 40 Ed. 3. 5. | 

if a Corporation covenants not to take Toll, and their common Officer appointed for that Not to take 
purpole takes it; this is a Breach of the Covenant. 43 Ed. 3. 17. Toll. 

it A. and B. be Jointenants of a Shop, and A. covenants with B. that he and his Aſſigns To have Li- 
ſhall have free Ingreſs and Egreſs in and out of the Shop, and A. appoints C. his Servant to berty to go in 
enter as a Servant to him, and to occupy in common with A. and this Servant expels the and out of a 
Servant of B. this is a Breach of the Covenant. H. 16 Fac. B. R. Siliard v. Loe. Pony: 

If A. covenants with B. that B. ſhall come four Times into the Houſe of A. without To come into 
being ouſted by 4. and A. when he ſees B. coming ſhuts the Doors and Windows, and does a Houle. 
not ſuffer B. to come in; by this the Covenant is broken. 3 H. 4. 8. 


If A. covenants with B. to marry the Daughter of B. to make a Feoffment, or do any To marry an- 


other Act to C. (who is a Stranger to the Covenant) and A. doth tender it, and offer to do other, make 
as much as doth lie in his Power, but the Stranger doth refuſe it, and thereby it is {> pn 
done; yet this doth not excuſe, but the Covenant is broken; but if the Covenant be to 

do any ſuch Act to the Covenantee himſelf, and the Covenantor tenders it, and the Cove- 


nantee refuſes it; by this the Covenant is performed. 33 H. 6. 16. Bro. Covenant 3. Fitz. 
Barre 62. 


The Dean and Chapter of Norwich, 8 Eliz. leaſed to B. for ninety-nine Years, and after, To fave harm 


in 42 Eliz. they leaſed to C. for three Lives, and covenanted to ſave him harmleſs againſt leſs. 
B. if he is diſturbed by B. he may have an Action of Covenant againſt the Dean and Chapter, 
though the Leſſor is Owner, &c. and the Covenant was broke immediately upon ſealing the 
Leaſe to C. Owen 136. 


(W) What will extinguiſh, ſuſpend or diſcharge a Covenant, 


HERE. the Decd itſelf wherein the Covenants are contained, or the Eſtate on which 

the Covenants, as acceſſary to the Principal, do depend, is gone and determined; 

there regularly the Covenants are alſo gone; and therefore if a Leaſe for Life or Years be 

furrendred, whereby the Eſtate is gone, or a Deed becomes void by Raſure, or the like, and 

there be Covenants contained in the Deed 3 by theſe Means the Covenants are gone allo. 
Dver 20. 5 Co. 23. 

31 But 
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But this Surrender does not diſcharge the Breach of Covenant which was before the Sur. 
render. For if a Parſon leaſes his Glebe for Years, and after reſigns, whereby the Leaſe fat 
Years becomes void; in this Caſe the Covenants of the Leaſe, as to the Time before the 
Reſignation, ſhall be ſaid to be in Force ſtill. 40 Ed. 3. 27. Bro. Surrender 47. Covenant 42 
Hil. x Jac. B. R. Moile v. Auſtin. Ao 

Where there is an expreſs Covenant in Deed for quiet enjoying, the implied Covenant i; 
gone. Expreſſum facit ceſſare tacitum. 2 Co. 80. 

By a Releaſe of all Covenants from the Covenantee, the Covenant is diſcharged, fo as the 
Releaſe be by Deed, for a Covenant by Deed cannot be diſcharged by Word; and therefore 
if J. by Deed covenants with B. to build a Houſe by a Day, and B. wiſhes him to let it 
alone; there is no Diſcharge of the Covenant. Hid. 

If the Owner of a Ship covenants with B. that he will receive ſuch Loading that he ſhall 
appoint at Y. by ſuch a Day, and then to go with the firſt fair Wind to R. and there un- 
load and take in other Wares; and after B. diſcharges him of the taking in the Goods at Y 
but that he ſhall receive his Loading at R. this Diſcharge of Parcel of the Covenant is not 
any Diſcharge of the Reſidue; for theſe are ſeveral. Rell. Abr. 472. 


By Raſure, Breaking of the Seal, by Raſure of the Date after the Delivery, &c. Covenants 
may be avoided. | | 
Where the Covenants are ſeveral, if the Seal of one of the Covenantors be broken off, 
yet this ſhall not avoid the Deed but as to him only; aliter where the Covenants are joint; 
there by the breaking one of the Seals of the Covenantors, all the Covenants are defeated, 
z C8: 223. 
” If the Eſtate be created, and a Covenant in Law annexed to it, if the Eſtate ceaſes the Co- 
venant ſhall ceaſe; if expreſs Covenant be annexed, aliter. Vide 2 Brownl, 162, 163. 
The Mayor and Citizens of London covenanted to find eight Men to grind every Day in 
Bridewel! Mill, which they let to the Defendant; and agreed that if they failed therein, the 
Defendant ſhould retain ſo much of the Rent out of his Rent: The Defendant pulled down 
the Corn Mill, and made it an Horſe Mill, and would now dcfalk ſo much out of his Rent 


as he ought to be allowed for the eight Men. Per Cur', By the Alteration of the Mill 


in this Manner, the Leſſors are diſcharged of their Covenant. Cro. Jac. 182. 

Leſſee covenants to repair; L.eflor grants the Reverſion to another: Grantee of the Re- 
verſion ſhall not recover Damages but from the Time of the Grant, and not for any Time 
before: And by Manwoed, by the Recovery of the Damages the Leſſee ſhall be excuſed for 
ever after, for making of Reparations; ſo as if he ſuffer the Houſes, for want of Repara- 
tions, to decay, no Action ſhall be brought thereupon after for the ſame, but that the Cove- 
nant 1s extinct, 3 Leon. 51. | 

Covenant brought againſt the Aſſignee of Leſſee for Years, whereas he made a Leaſe for 
Years, reſerving Rent, Sc. Leſſee covenanted to build a Houſe upon the Land within the 
firſt ten Years that he aſſigned over his Term. He brought the Action againſt the Aſſignee. 
Aſſignee pleads, that the Leſſor entered, and had Part of the Poſſeſſion for Part of the ninth 
Year. It is not good: That B. did enter it is too general, and ſhall be taken ſtrictly againſt 
him that pleads it; and it may be that he entered by Wrong; and ſo it may be that he 
entered by Right, as for Non-payment of Rent, as the Truth was; and if he entered law- 
fully, then it is no Suſpenſion or Extinguiſhment of the Covenant; and if the Covenant 
was ſuſpended, it was only for the Time the Leſſor had Poſſeſſion, and the Party has not 
anſwered the Time before or after; and cited a Caſe, M. 28 & 29 Eliz. in B.C. Leſſee for 
five Years covenanted to build a Mill within the Term, and becauſe he had not done it, 
Leſſor brought an Action of Covenant. Defendant pleads, that within the laſt three Years 
the Leſſor held him out, &c. fo as he could not bring it. Per Cur', He ought to ſay, that 
the Leſſor with Force held him out, otherwiſe it would be no Plea; and in the principal 
Caſe, he ought to have ſhewed that he would not ſuffer him to build. Godb. 69, 74. 

Moor 402. | 


It is reſolved in Brett and Cumberland's Caſe, that no Act of the Leſſee ſhall diſcharge 


_ himſelf or his Executors of a ſpecial Covenant to pay Rent, of which the Aſſignee of the 


Reverſion ſhall have Advantage. Stat. 32 H. 8. T. Jones 144. 


Leſſee covenants to repair the Banks, which by ſudden Floods are broken down, under 
Penalty of 104. Leſſce is excuſed of the Penalty, but he muſt repair in convenient Time. 
Dyer 32. 

S. and J. covenanted jointly and ſeverally with two ſeverally, and afterwards one of the 
Covenantors marries with one of the Covenantees: Per Maller, the Covenant is gone. 
March 103. a | | 


Covenant by two, artificially to build a Houſe : The one makes Default, and the Iſſue is 
found for the other; the firſt ſhall be diſcharged, Sid. 76. 


Where 
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Where a Covenant is become impoſſible to be done by the Act of God; as where one co- 
venants to ſerve another ſeven Years, and he dies before the ſeven Years are expired; by this 
the Covenant is diſcharged. Co. 98. Plow. 286. 

If one covenants to leave a Wood in the ſame Plight he finds it, and he cuts down the 
Trees, the Covenant 1s broken preſently, for it is now become impoſſible by his own Act; 
but if the Trees are blown down with the Wind, the Covenant is not broken; for now it is 
become impoſſible by the Act of God, and the Covenantor is not bound to ſupply it. 

If a Man covenants with Tenant for Life of an Houſe to find a Chaplain to ſing, Oc. in 
the Houſe every Saturday during the Life of the Covenantee; if the Covenantee ſurrenders 
to the Leſſor the Houſe, and retakes an Eſtate for Years, yet the Covenant remains. Rell, 

br. 522. | 
1 ſame Law if he had granted the Houſe over, and he had not retook an Eſtate. 
6 H. 4. 3. (Quære this; for after the Grant, how is it lawful for the Chaplain to come into 
the Houle without a Treſpaſs?) 17874. 

If A. grants a Rent-charge to B. for the Life of C. Habendum to B. his Heirs and Aſſigns, 
to the Uſe of C. and A. covenants to pay it ad uſum C. if the Rent is behind, B. may have 
an Action of Covenant againſt A. for though the Rent-charge is executed by the Statute, 
and the Power of diſtraining, as incident thereto, transferred to C. yet the Covenant being 
collateral, is not transferred nor diſcharged, but remains with B. Med. 223. 

If A. covenants with B. to build an Houſe by a Day, and B. forbids him, and thereupon 
he forbears to do it; the Covenant is not broken, and this will not excuſe him: But if he 
by an actual Impediment hinders him, or be the Cauſe why the Thing is not done, then 
the not doing it is no Breach of Covenant; and therefore if a Leſſee covenants to cleanſe 
one of the Ditches in the Lands demiſed, and the Leſſor enters upon the Land itſelf, and 
keeps out the Leſſee, and he does not cleanſe the Ditch by the Time, the Covenant is bro- 
ken: But if the Leſſee by Force keeps the Leſſor out of the Ditch or Place itſelf, contra. 
Trin. 36 Eliz. B. R. Carrel and Read. | 

If the Leſſor accepts the Rent of the Leſſee or his Aſſignee after a Covenant is broken; 
this does not diſcharge the Breach of the Covenant, but the Leſſor may ſue for it notwith- 
ſtanding. Adjudged in Batchelor's Caſe, Paſ. 6 Car. B. R. 

A Covenant is not a Duty nor Cauſe of Action till it be broken; and therefore it is not 
diſcharged by a Releaſe of all Actions ; and when it is broken the Action is not merely 
founded on the Specialty, as if it were a Duty, but ſavours of Treſpaſs; and therefore an 
Accord is a good Plea to it, and it lies in Damages. Allen 38, 39. 


(X) How a Covenant ſhall be taken and expounded. 


A Covenant in particular (being one Part of a Deed) is ſubject to the general Rules of 
Expoſition of all Parts of Deeds in general ; as, 
1. To be always taken moſt ſtrongly againſt the Covenantor, and moſt in Advantage of 


the Covenantee, leſt the Covenantor by the obſcure Wording of his Covenant ſhould find 


Means to evade and elude it, | 

2. To be taken according to the Intent of the Parties. 

3. Ut res magis valeat, Sc. 

4. When no Time is limited for the doing of the Thing, it ſhall be done in reaſonable 
Time, and the like. Plow. 287. Lit. Rep, 207. Moor 458. 8 Co. 83. 

Wherever the Intent of the Parties can be collected out of a Deed, for the not doing or 
the doing of a Thing, an Action of Covenant will well lie. Chan. Rep. 194. 

Although in an Indenture the Words are the Words of the Feoffor only, yet if the Feoffee 
puts his Seal to one Part of it, it is the Deed of both. Co. Lit. 230. b. Lucas 47, 48. 

The Word erther may be taken Conjunctive or Disjunctive, and has often Reference to 
more than two. 2 Sid. 107. 

A particular Covenant in Fact reſtrains a general Covenant in Law. Saund. 59, 60. 

An expreſs Covenant qualifies the Generality of the Covenant in Law, and reſtrains it 
the mutual Conſent of both Parties; ſo that it ſhall not extend further than the expreſs Co- 
venant, 4 Co. 80. 3. Cro. Eliz. 674. Zelv. 175. 

The Words yielding and paying were adjudged to be an expreſs Covenant, whereupon an 
Action lies againſt an Executor. S:yle 406, 431. 2 Brotonl. 2 15. Sid. 266, 401. e Med. 92. 
Vent. 10. 2 Jones 102. 3 Lev. 155. 

Reſtraining Words at the Commencement or End of a Sentence govern all. Sid. 328. 


A general Covenant may be reſtrained by a particular expreſs Covenant, but not by an 


implied Covenant. Lit. Rep. 64, 67. _ 
n 


+ 45 
4 o? 


: 
6 
| 


Covenants. - » Piet, 


ſoint and 


rcyeral, 


do convey 
}.2nds of the 
value of, Oc. 


hat the 
ellce Mall 


* 
hake Eſtates, 


That Leſſor 
i hare the the Leſſor ſhall have the firſt Refuſal; in this Caſe when the Leſſee is minded to ſell, he 
„ Retolal. ces do no more but acquaint the Leſſor with this Purpoſe, and know his Mind, and if he 


Fo do one 
hing {or an- 
Lilier. 


—— 


And where there are two particular Covenants, the one may reſtrain the other, Zi, 
Rep. 64. | 

1 he Words of the Reſtraint are at the Beginning of the Sentence, or in the Middle 
they ſhall always be expounded according to the Generality of the Words, Intent of the 
Parties, and Scope of the Deed. Lit. Rep. 68. 

See more conterning Words antea (F), (G). 15 

Where Covenants are coupled with an intire Sentence, the latter may explain the former: 
aliter if the Sentences are ſeveral. Lit. Rep. 63. b 

When the Exception is laſt put in the Covenant, it refers to all the Premiſſes. Lit. Rep. 6;. 


9 ep. 33. 


A Man covenants that he is ſeifed of a good, perfect and indefeaſible Eſtate in Fee-ſimple 
and that he hath good Right and lawful Authority to fell, and there is not any Reverſion 
or Remainder in the Crown for any Act done by the Defendant. The Plaintiff aſſigns a 
Breach, that he was not feifed of a good Eſtate in Fee; whether theſe Words, by an A 
done by him, at the End of the Covenant ſhall refer to all before, or only to this laſt Part, 
Lit. Rep. 62, 63, to 69 & 203. Adjudged by all the Judges for the Plaintiff, and that the 
Covenant upon which the Breach was aſſigned was an abſolute Covenant of itſelf, Lit. Rep. 
203, Sc. See Cro. Car. 106, 107. pl. 8. 

Where a Covenant is to permit a Man to enjoy without Moleſtation, the Word Melefaticn 
ſhall not extend to perſonal Torts, as to beating or aſſaulting of him ; but to an Entry upon 
him, and a Diſturbance in his Poſſeſſion. Cro. Eliz. 421. pl. 16. 

In Caſes where the Covenantees have or are to have ſeveral Intereſts or Eſtates, there 
when the Covenant is made to and with the Covenantees, & cum quolibet eorum, aut alters 
eorum ; theſe Words make the Covenant ſeveral ; as, 

If one by Indenture demifes Blackacre to A. and Whiteacre to B. and Greenacre to C. and 
covenants with them and either of them, or covenants with them and every of them, that 
he is lawful Owner of all theſe Acres; in this Caſe the Covenant is ſeveral. 

But if he demiſes to them the three Acres together, and covenants in this Manner ; the 
Covenant is joint and not ſeveral. | 

And if A. and B. covenant jointly and feverally ; the Covenant may be joint or ſeveral, 
and the Covenantors may be ſued cither the one way or the other, at the Election of the 
Covenantee. 5 Co. 19. Dy. 338. Bro. Covenant 49. 

If A. covenants with B. that whereas a Marriage is intended to be ſolemnized between 4. 
and C. the Daughter of B. at or before the 14th Day of Auguſt next, and whereas the ſaid B. 
has paid to the laid A. 1000/7, for Portion, Oc. the ſaid A, in Conſideration thereof covenants 
with B. that within one Year of the Day of the Marriage he will aſſure Lands of the Value 
of 400 J. per Ann. in this Caſe although the Marriage be not before that Day, yet the Co- 
venant muſt be performed. George v. Lane, T. 21 Fac. B. R. 

If one makes a Leaſe for Years of a Manor, and covenants that the Leſſee ſhall make 
Eſtates for Liſe or Years, and they ſhall be good; this Covenant ſhall not be taken to 
enable the Leſſce to make his Eſtates for a longer Time than his Eſtate will bear. Per 
Brideman J. 

It the Leſſee covenants with the Leſſor, that if the Leſſee be minded to ſell his Eſtate, 


docs not anſwer him preſently, he may fell it to whom he will, 

And if the Covenant be, that the Leſſor ſhall give as much as another will, the Leſſee 
muſt tell him what another offers him, and aſk him whether he will give ſo much; and if 
he refuſes or does not accept it preſently, the Leſſee may fell to whom he will. Dyer 13. 

If one covenants to ſerve me a Year, and I covenant to pay him 101. for it; in this Caſe, 
although he does not ferve me, yet I muſt, pay him 104. But if I covenant to pay him 
107. if he ſerve mc a Year, contra; for in this Caſe I am not bound to pay him the Money 
unleſs he ſerves me a Lear. 

So if one covenar.ts to make new Pales ſo as he may have the old; he is not bound to 
make the new Pales unlefs he may have the old Pales. 

So if one covznants to pay Money for Service, Counſel, or the like, or covenants to 
marry one's Daughter, or make an Eſtate, and the Covenant is penned conditionally, and 
ſo as one Thing is the Caule of another, and it is not ſet down by mutual and reciprocal 
Covenants; in all theſe Cafes if the Eauſe or Condition be not obſerved, the Covenant: ſhall 
not be performed. Co. Lit. 204. Dyer 371. | 


hat the Le. If one makes a Leaſe for ten Years, and covenants that if the Leſſee pays him 10 l. within 


tre ſhall have e Years, that be ſhall have the Fee-ſimple, and the Leſſee ſurrenders his Eſtate within the 
the bee. A, 95 ; 


Time; 


_ he * 
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Time; * Caſe if the Leſſee pays the Money, the Leſſor is bound to make the Fee- 
ſimple to him. | FCC e of pb 

But if the Words of the Covenant be, that if he pays bim 10 l. within the Term, - he-ſhall 
have the Fee, and the Leſſee ſurrender his Term, and then pays the 101. in this Caſe! the 
Leſſor is not bound to make. the Fee-ſimple, for it was not paid within the Term. Co. 144. 

If one covenants to do a Thing to F. S. or his Aſſigns, or to J. S. and bis Affignus by a Aſſigns. 
Day, and before the Day J. S. dies; in this Caſe it muſt be done to his Mſſigns, if he besdre 
the Day names any Aſſignee; and if he does not, it muſt be done to his Executor or Ad- 
miniſtrator, which is an Aſſignee in Law. 27 H. 8. 2. 8 

If one makes a Leaſe of Land to another, and covenants that he ſhall-quietly- enjoy it For quiet en- 
without the Let of any - Perſon: whatſoever,. or without the Let: of any Perfon whatſoever joying. 
claiming by or under the Leffor 3: in both theſe Caſes the Covenant ſhall: b& taken to extend 
to. ſuch Perſons as have Title, or claim ſome Eſtate under the Leſſori; for if in the fipſt 

Caſe any Perſon that has no Title, and in the ſecond Caſe any Perfon that ſhall claim 

under another, and has Title, or- that ſhall claim under the. Leſſor, claims or enters, or 
otherwiſe diſturbs the Leſſee; this is held to be no Breach of the Covenant. Sed Quære of 

the firſt Caſe, fon herein ſome condeive a Difference between à Covenant in Deed and” a 

Covenant in Law; and that a Covenant in Law is extended only to Evictions by Titk, 

but the Covenant in Deed ſhall be extended further. 97 

And therefore if H. makes a Leaſe for Years to B. and covenants that B. (hall quietly en- 

joy it during the Term without the Interruption of any Perſon or Perſons; if a Stranger in 
this Caſe that has no Right interrupts B. he may have an Action of Covenant: As when 

ſuch a Promiſe. is by Word, an Action of the Caſe will-lie upon it. FONG B. 145, I. Dyer 
328. 26 H. 8. 3. a dend 1 unte , noni nt %% to £550! fol 

And if the Leſſor covenants with his Leſſee, that he has not done any Act tb prejudice 
the Leaſe, but that the Leſſee ſhall enjoy it againſt all Perſons; in- this Caſe! the Works, 
againſt all Perſons, ſhall refer to the firſt, and be limited and reſtrained to any Acts done by 
him, and no Breach ſhall: be allowed but in ſuch an rt. 

Ihe Covenant in Law upon the Words Demiſe or Grant, alſo for the quiet enjoying of 
the Thing demiſed, is general againſt all Perſons that have Title during the. Terni, and ex- 
tends to the Heir after dhe Death of the Leſſor, as againſt Himlelfl only, and ſhall charge 
the Exebutors or Adminiſtrators for any Diſturbance in the Life of the Covenantorl but not 
for any Diſturbance afterwards 3 he that ſues therefore upon this Covenant, muſt ſhew:thar 

he was moleſted or evicted by one that has an elder Title. Jervit v. Peadez! M. 40 & 41 

Eliz. B. R. 6 Co. 17. 22 H. 32. 4 Ca. 80. Der zz 
If one covenants tol enter. into: ond for the quiet enjoying of Land, and does not ſay 
what Bond ; in this Caſe at thall be taken to be a BOnd of d muchas the Land to be en- 
joyed ist wart. 5.0. 78. „. done 25) it at: ap og 6 mid Arn 

A. Warranty: in- a Læaſe for Years ſhall be taken for a Covenant for quiet enjoying. Firz. 
Covenant 21. © te 

If one covenants with another to acquit him of all Charges iſſuing out of the Land; and To ts» fres 
after by Parliament the tenth Part of the Value, not of the Iſſues of all Lands, are given to from Incum- 
the Kingi the Cuvenant ſhalh not æntend to this. & en e + brances and 
But it-che Parhamedt had: given the tenth Part extzunm terre” the Covenant would have Charges. 
extended to this as well ad to Renta, Commons, and ſuch like Things, wherewith the Land 

is charged. 7 Ed. 4. 6. Drais -m ͤ - 
If A. covenants with B. to make ſuch. Aſſurance, or ſuch further Aſſurance of Land as the 
Counſel learned in the Law of: g. ſhall adviſe; in this Caſe although B. be learned in tjꝗe 
Law himſelf, yet he may not deviſe this Aſſurance, but ſome other learned in the Law muſt 5 
- 4dviſey otherwiſe LA. is not hound to: make it. J! 8 O. Lt Aid ernrnsvonaochs. 1 of, 21 
__ Andif 4;-covenants: with g. to take ſoch Aſſurance of Jani bt 


- 
— 


| by a Day ad B. or his Heirs To make AC 
J ſhall deviſes in; this\Caſe:B..or His Heirs muſt ut deviſe the. Aſſurance before is botnd ſarances of 
| to do any; Thing, 0 Jn auth 4 wordiv 2163 104 Nedt, 2d 1d t H dehnte, the Land, 
And therefore if one ſells Land for Money, and the Vendee covenants to make back to 
the Vendot; and his Heir ſuch Aſſurance of the Land as the Counſel of the Vendor ſhall! 
deviſe within one Year, provided tut ãſ the Veudee makes Default ini the: Aſſurance then 
if hedges not pan 2p, the Vendon / that then the Vendet ſhall; ſtand ſeiſed to the Uſt of 
bim and his, Helrg, 8 che Vendor tenders no Aſſurance; and the 201. i hot pad; in this 
Caſe the Land is in the Vendee freed cum the Covenant. fl 1 d Finn cd 01 
And therefore in theſe and ſuch like Caſes, where a Man is to make ſuch Aſſurance as 
A. or his Heirs, or their Counſel, ſhall deviſe; A. or his Heirs muſt take Care that in Time 
they have an Aſſurance reaſonably drawn and ready to be ſealed, and to tender it to him 
that is to ſeal it, for until then there can be no Breach of Covenant. 


CO = But 


: 
i 
: 
: 
: 
: 
: 
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Covenants. | $ Fart l 


Covenant is broken. 5 Co. 20, 22: 
If A. be bound to make ſuch Aſſurance to B. as by the Coutlſch leauned of 8. upon Re. 
queſt made ſhall be deviſed ; in this Caſe it is ſufficient: if the Advice be given to B. and 


A. is bound to ſeal it preſently, and he ſhall not have Time to adviſe with his Coumſel upon 
the Deed; but if he be illiterate and cannot read the Need, he may»refufe and dolay to. ſeal 
it. until he can get ſomtbody to read it, which he muſt dcm ſoon as he can. 2 Co. 


e een | 


"TS myſt; not differ from we leren and if it do, the Patty is not bound to leal it. 


Deed I coyenant with J. S. to convey ali the Land whereof I am ſtiſed, and: to do this be- 


drawn, and tenders it to A. V is bound to ſeal ir, or otherwiſe he breaks his Covenant 
Ste 


But if A. be bound to —— a Feafment, Leaſe, or ha Aſſurance of Land to . Fong 
Day ; in this Caſe B. needs not demand or tender the Aſſurance ; for A. at his Peril muſt © 
it, or otherwiſe:he doth break his Covenant: And yet if in this Caſe B. gets the Aſſutance 


5 Co. 19, 20. Dyer 361. an ed v. Spike, T. 20 Fac. B. KxLs 5) 

And if A. is bound to make ſuch Aſſurance to B. by a Day, at the Coſts. of B. in this 
Caſe A. muſt do the firſt Act, viz. notify to B. what Manner. of Aſſurance he will make, 
that he may know what Money to tender; and when the Money is tendred, 4, muſt ſe. 
that he makes the Aflurance accordingly 'at his Perils A if he fails in either _ thele, the 


that he makes it known to A and it is not needful it be given tol A. immediat 5 Co. a0. 
And if A. covenants with B. to make ſuch Aſſurance toi B. as J. S. ſhall deviſe, and J. G. 
deviſes a reaſonable Deed of Bargain and Sale, and he tenders it to. A. to ſeal;; in this Caſe 


Dyer 338. And if one be bound by Covenant to make àn H ſſurance upon Requeſt, Fa 
Covenantee muſt requeſt and tender an Affurance alſo, and  he:twmaſt'tender ſuch à one alſo 
as reaſonable, otherwiſe the AIR will not be We by the Refuſal or Neglect to do 

If one be hound to .make a Feoffment to A. upon Requeſiy i / bia Caſe A. muſt get a 
naked Deed of Feoffment drawn without Warranty or Covenants, and tendet it. 


And if the Covenant be to make ſuch a Leaſe as the former ; in this Caſe the foecond 


Shep. Touch. 168. | 9 36 l loch 

If one covenants to levy a Fine at the next Ailiſes 42 chirthlealtVears extunc y/ this ſhall 
be taken from the Lime of. the TRE: levied, and not from the Time of the Covenant. 
Hil. 7 Jas. C. 3. 11 6 2101596 FRO 92 ert e15:1if120) 3 118 1 20 

If e and ſells Labditom me by Del ibdented, and before the ce of the 


fore ſuch a Day, and before the Day the Deed is inrolled ; in this/Gaſo my Covenant {hall 
not extend to this Land conveyed ro: me by this Bargain and Sale. Sir Je. Bret's Caſe. 

If A. covenants with B. that in Conſideration. of a Martiage between the Son of A. and 
Siſter of B. that he, at the:Cofts of his Son, and by his ſufficient>IDeed;/1will cbefore Eaſter 


Day aſſure Land to his Son, and B. covenants that if H. :perfortasthis, : then he wil 


tender the N and the Cohveyance is not made, B. is not boundiito e Re- 


Houſes. 


, Naym. I& £:is 1-7 O 31] din? ad 10071 
To repair the 


make him a general Releaſe; in this Caſe although A. be ready, zand the Son does not 


leaſe. 
4 oo 1155 farther Aſſurance 5 not öde o en, the » Equity of Redem tion.” La. 


If one covenants to keep and 3 a Houle in ths apa Plightcas E nal Arbe 


Time of making) the Leaſe z in this Caſe the ordinary amd: gaburh Decay" of it is ho Breach 


of the; Covenant; but the Cduenantor is hereby bounch told his beſt to e hs a 


For having 
Houſe: boot, 
Oe. 


Cuſtom in 
Briſtol. 


Plight, and therefore to keep it covered, 1 4 4. Coomant. . 
If the Words of a Covenant be rhaz abe Le all have Thorns by the WY” . of the 


Lefſor, and neceſſary Eucl jos were muſt be 4 Ace of the 00 1 as" of the 
Thorns. Dyer ig. 11 ie. 20181 19 7. Tv 06 Net! 31 12 tio 117 la 
If the Leffor covenants with his Locke, that he ſhall have ſligeient Hedge · boot bend 

ment of the Bathff lof the Leſſor; in this Caſt the Leſſte is hot ireſttained/$rom that Liberty 
that the Lewegives him, land therefore he might] talle -withourAMgnment:« But! if the 
Words be Negative, that he ſhall not take without Nr or that he. {ball rake by 
Aſſignments: and no otherwiſe, rontra. 19520. 16.1 2! 9ro * 21015 

Declaration an a Covenantimade by Word: Defendant's! Tudator Wehe the plalntiüf in 
Briſtol, and that: there is A Cuſtom in Hit al, it ac Codrventls orf Jens fur shall Bind the 


* 


Covedantor as ſtrongly ab if it Was mad har K Cue his Coſtom does not 
_ [watrrabt this Aion, for th Coyvenam Binde the Cove by Tiſtemz burt dots got extend 
to his oat but ſhall be N Lian. p11 95 50 ad nf er bas. 287 2d. 2 

„1 * r“ af 2. 2 il dout bas YH at 2701 df b 
Fend b 1 ei 71150 i eie 40 N 9}! 2 Nas y . lavod : 35 2115 10 211211 210 19 b 
it 1 31 1524153. 03 oat, A 185 . 01 1 Bee” TE vidtnoleo 2BartyHNA ni ovaid vols 
7838700 to end on 43 nia 517 mech) Tatu 101 „i lt 02 2) 3853 


(Y) Where 


3 n 


Ch. 5. F. =... Covenants, 
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(Y) Mbere a Covenantor ſhall be relieved in Equity, 


7 HERE it appears that a-Covenant is contrary to the Intent of the Party, and by other 
W Covenants it iS contradicted, the Covenantor hall be relicved againſt it in quity. 
Finch Rep. 90. | Wo 5 S 

On a Covenant or Agreement for the Purchaſe of Lands, the Vendor ſtands as a Truſtee 
for the Purchaſor till the pon kg is executed, 3 Chan. Rep. g. 2 

And where a bad Title was fold, with Covenant for farther Aſſurance, and afterwards the 
Vendor purchaſed a good Title, and was decreed to confirm, Sc. See 2 Chan, Ca. 212. 
A Power to releaſe Lands raiſed by a Covenant to ſtand ſeiſed where an Eſtate was ſettled 
on the Covenantor for Life, Remainder to his eldeſt Son, with Power to himſelf to leaſe 
part of the Lands, Sc. though not $990 at Law, was decreed good in Equity; it appear- 
ing that the Conveyance was intended to be by Livery, which the Father was adviſed would 
be as well by Covenant, and on other Circumſtances. Chan. Ca. 161. 5 

A. in Conſideration of Marriage ſettles Lands upon bimſelf for Life, Remainder to his in- 
tended Wife for Life, Remainder to the Heirs of his Body on his Wife to be begotten, 
Remainder to his own right Heirs ; and in the Settlement there is a Covenant with the Tru- 
ſtees from the jntended Huſband for himſelf and his Heirs, that he will not diſcontinue, 
dock or ſuffer a Recovery to bar the Limitations in the Settlement, but that the Iſſue of the 
Marriage ſhall enjoy and hold the Premiſſes, purſuant to the ſaid Limitations : The Mar- 
rage takes Effect, and they have Iſſue a Daughter, who marries the Plaintiff, and to whom 
her Father, who made the Settlement and Covenant, gave a conſiderable Portion. The Fa- 
ther afterwards ſuffered a Recovery to the Uſe of himſelf and his Heirs, and then deviſed 
the Lands in Truſt for his ſaid Daughter for Life, Remainder to her firſt, Sc. Son in Tail 
Male ; and if the Daughter ſurvived the Huſband, to the Daughter in Fee; but if the 


Daughter ſhould die firſt, then the Remainder over, and died. Huſband and Wife brought 


a Bill for a ſpecifick Performance of the Covenant; and it was held, That A. being Tenant 
in Tail, and as ſuch having a Power to ſuffer a Recovery, the Lands deviſed ſhould not be 
affected, though the Covenant was good to bind the Aſſets; and ſuch Covenant being at firſt 
accepted, Equity ought not to vary or alter it. Will. 104, 46. ITED 
It a Leſſee. for Years covenants not to alien without Licence of the Leſſor, under Penalty of 
firfeiting 4be Leaſe, and he afterwards aliens without Licence, Equity will not relieve him. 
Med. Ca. in Eq. 110. — — ben * * 
On a Covenant in Conſideration of Marriage to ſettle I. ands of 4350 1. per Ann. on the 


\ 


<2 o4+S Sat. 


A. coyepanted for hienſelf and Nene r 
and died before it was done : but on a Bill by the Heir for a ſpecifick Execution of the Co- 
venant, it was Aecreed, accordingly. Mod. Ca. in Eg. 106. _ Ada tan F 


„„ LOT IP RY SAN bv oma 3643s ene yn "Ts IT 
Nom J come to treat ot the particular Kiuvs, of Covenants relative to their 
Ales, which ate either ſuch, as are commonly annexed, 1426 dee 
CCC ĩ vy 
2. To Eſtates for Lives;or-Years, and not go Eſtates in Fee-hmpſe, Or... 
3. Which may or may not be in Deeds of Conveyances of Land, or may be in Articles 
of Covenant only. | 


1 419 ur 1 An kr, 
I WW ©Þ das og \ i alt I% : 
* 
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2) Of Covenants commonly: aunexed to all Kinds of Eſiates. 


Ws £7514 70 ſhew -in*whom the 


; 
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Covenants. Perl. 


of a good Eſtate in Fee, and the Reference to the Conveyance by V. ſerves only to denote 


| Lands more than Copyhold. Ney 142. 


| Leaſe is only voidable on the Contingent of the Death of Tenänt in Tail. 3 Keb. $16. . 
+834 + 14%: - W'+ 3 266,42 13 gents 04 EY TD. 4 Gab 'Y. f'? "Ct Yr: ure v7 = fy 
* d * . — * 4. 4 %4 Ss \ 0 14 11 0 125 Ba i t 


mude by bim or them. The Queſtion. was, whether this Covenant, for the. yearly. Value de- 
: pends on the firſt Part of the Covenant, that notwyhRending . any A done by bim, &c. or 
- whether it was an abſolute and diſtin& Covenant. And it ph in 


106, 107. pl. 8. See Lit, Rep. 62 to 69, C 203. 
e 14 oy * 3 kx 444 40 21 un“ A 1 3 e | | 


A. covenants that he is ſeiſed of @ good Eſtate in Fee; the Plaintiff takes Iſſue by Replica. 
tion, that he was not ſeiſed of a good Eſtate in Fee; Defendant rejoins, he was ſeiſed of a; 
good an Eſtate as J. W. who granted it to him, bad; which is nothing to the Purpoſe, be. 
cauſe that he was ſeiſed of a good Eſtate, according to ſuch an Indenture, refers to the 
Eſtate paſſed by the Indenture itſelf, and not to him that made it; which the Court agreed 
Judgment pro Quer. Keb. gg. The lame Caſe is reported thus, in Lev. 40. In Covenant 
Plaintiff declares that the Defendant bargained and ſold to him certain Lands, (which he had 
purchaſed of . and other Truſtees in the late Times, for the Sale of Delinquents Eftares) 
and covenants that he was ſeiſed of a good Eſtate in Fee, according to the Indenture made 79 hin 

W. &c. and aſſigns for Breach, that he was not ſeiſed of a good Eſtate in Fee. The Dez 
endant pleads that he was ſciſed of ſo good an Eſtate as V. Sc. conveyed to him. Plain. 
tiff demurs, and Judgment was given for him, for the Covenant is abſolute that he is ſeiſed 


the Limitation and Quality of the Eſtate, not the Defcaſibleneſs or Undefeaſibleneſs of the 
Titles. Lev. 40. „ | 

A Leffor covenanted that he was then ſeiſed in Fee of an indefeafible Eftate. The Plaintis 
in his Declaration in facto dicit, that at the Time of making the Indenture he was not law. 
fully ſeiſed in Fee, and ſo he had not performed the ſaid Covenant. Defendant pleads, Von ef 
factum. The Breach is well aſſigned though he does not ſhew that any other was ſeiſed, 
becauſe the Covenant is general, and ſo the Breach may be aſſigned as generally, eſpecially 
as this Caſe is, where the Defendant has made the Declaration good by pleading Non ef 
fafum : So he allows the Breach, if it kad been his Deed. © Cro. Fac. 369. 

B. covenants that he was ſeiſed of Blackacre in Fee. imple, whereas in Truth it was Copybel4 
Land in Fee. Per Cur', The Covenant is not broken: Quære, berauſe the Reporter adds, 
the Jury ſhall give Damages according to the Rate which the Country values Fee-ſimple 


Covenant that the Defendant was lawfully ſeiſed, is intended as to the Title; and a Cove- 
nant for quiet enjoying is as to the Poſſeſſion. 3 Keb. 755; 3 L 
A Man covenants that he is /eiſed of a good, perfect and indefeaſible Eſtate in Fee-fimple, and 
that he bath good Right and lawful Autherity to ſell, and that there is not any Reverfion or Re- 
mainder in the Crown for any Af done by the Defendant : The Plaintiff aſſigns a Breach, that 
he was not ſeiſed of a good Eſtate in Fee-limple ; whether theſe Words, by any Act done by 
him, at the End of the Covenant, ſhall refer to all before, or only to this laſt Part? Vide the 
Reſolution, Lit. Rep. 62 to 69 & 203. Adjudged that it is an abſolute Covenant, and ſhall 
not refer to all before; and that the Action well lay, 203, & vide Cro. Car. 106, 107. pl. g. 
A. conveys a Meſſuage with the Appurtenances to B. and his Heirs, and alſo grants to 
him Liberty of Ingreſs to a Well, Sc. to draw Water, Sc. and A. covenants with B. that 
he was ſeiſed of the Premiſſes : It is no good Breach that A. was not ſeiſed in Fee of the 
Well, tor that the Covenant that he was ſeiſed in Fee of the Meſſuage and Premiſſes does 
not extend to the Well. Lit. 608. 7105 „ 8 whe 
A Man covenanted for him and his Heirs, that he was ſeiſed of a good Eftate in Fre; the 
Executor of the Feoffee ſhall not have an Action of Covenant, but the Heir, for it is annexe@ 
to the Land. g * e i 7 555 10120 bu: Lia: 
In Covenant by a Leſſee of Tenant in Tail, not warranted by *the-Statute;*(on- Aſſigh- 
ment to the Plaiptiff) That be was poſſeſſed of. the Indenture, and that it was unavoided and 
unavoidable , Tenant in Tail dies; the Breach aſſigned was, that the Iſſue entered. On De- 
murrer thereon, the Court inclined this was no Breach, unleſs it had been, that it ſhould 
continue ſo during the Term, or that the Aſſignee ſhould enjoy it during the Term, for the 


Secondly, That the Premiſſes are of ſuch a yearly ln git: 00 4 
A. covenants that at the Time of the Date of the ſaid Indenture lie was ſeiſed of a law- 
ful Eſtate in Fee-ſimple, notwithſtanding any Att done by bim or his Anceſtors ; and that the Land 


was then ef the Katie 'of 200 l. per Ann. and that. the. Plaintiff and bis Heirs: ſpall enjoy the 
ſame, according to the ſaid Linkations, diſebarged and Nh, 0nd, from ' Incumbrances 


* 


| | | it Was held to be an abſolute and 
diſtinct Covenant without any Dependance upon the firſt Part of the Covenant. Cro. Car. 
* * , b | 0 {3 E Ii» . aL 1 * , 


" *P l 
C bg 4 4 © 4 . o * F . 
' "a 9 "Oy 4 * FL > : — 
. % 4a > 1 # . I 5 Pp A * 
. A w+4% p n I " S \% Ov Sh. 4 . 
1 = * * % 11 — e 7 * 100, 44 a © = A K Cove- 
. Lot * * = * 


* 


— hs 


— 


Ch. 5. $. 8. Covenants. 


A Covenant that the Lands conveyed are of the yearly Value of 1001. and ſhall ſo continue 
ntwithRanding any Act done or to be done by bim: In an Action upon this Covenant, the 
Breach aſſigned was, that the Lands were not of the yearly Value of 1001. Adjudged that 
the Words notwithſtanding any Ads, &c. extend as well to the Time of the Covenant as to 
the future Time; and though they were not then (i. e. at the Time of bringing the Action) 
of that Value, the Covenant was not broken, unleſs ſome Act was done by him which was 
the Cauſe thereof. Cro. Eliz. 43, 44. pl. 4. See Lit. Rep. 80, 81. 


Thirdly, That the Grantor, &c. has a Right to ſell, &c. 


In a Covenant that a Grantor is ſeiſed in Fee, and has good Right to ſell, the Words are 
ſynonymous. 3 Lev. 46. And if he has no Right, an Action may be brought for a Breach 
of Covenant. 2 Bulſt. 12. T. Jones 195. 

A Man was bound to perform all Covenants which were to be performed in ſuch an Inden- 

ture, and there was a Covenant that he was rightful Owner at the Time of the Covenant, 
and was not; yet becauſe of the Covenant being which are to be performed, it was adjudged 
that the Condition of the Bond was not broken, for that it goes only to Covenants to be 
performed in futuro, Lit. Rep. 205. 3 Leon. Caſe 290. 
I note have Heirs and Aſſigns by thefe Preſents, by the Will aforeſaid do own full Power, good 
Right and lawful Authority to ſell; this is good, and the Words [Heirs and Aſſigns] are 
inlenfible and Surpluſage ; he ought to be Owner of a Power as well as Owner of the Land. 
Roll. Rep. 84. | 

The Plaintiff declared, that B. by his Indenture, dated, Sc. demiſed to J. S. divers 
Lands and Tenements in S. for the Term of fix Years, if R. R. Son of N. R. ſhould ſo long 
live; and covenanted by the ſame Indenture with S. that the ſaid B. then had full Power and 
Authority to demiſe the Premiſſes according to the Form and Effect of the ſame Indenture. 
§. for Breach of the ſaid Covenant averred that B. at the Time of the making the ſaid In- 
denture, had not full Power and lawful Authority to demiſe the Premiſſes according to the 
Form and Effect of the ſaid Indenture, Et fic pred? B. conventionem ſuam pred” cum eodem ]. 
in bac parte non tenuit ſed illam penitus infregit. B. pleads Concord, c. S. denies the Con- 
cord, and it was found for him. B. brought a Writ of Error in the Exchequer-Chamber, 
and aſſigns two Errors for the Inſufficiency of the Declaration; Firſt, That the Plaintiff had 
not averred that the ſaid R. R. was living at the Time of the Commencement of the Leaſe, 
nor at the Time of the Action brought; Sed non allocatur; for the Covenant refers to the 
Time of the Leaſe made, and then, be R. R. alive or dead, the Action lies; for if he be 
dead before the Leaſe, then the Leaſe is abſolute ; and if he dies after the Leaſe, and before 
Action brought, yet the Action lies, and Conſideration thereof ſhall be had in Damages. 
Secondly, That S. in his Declaration had not fhewed what Perſon had Eſtate, Right, Title or 
Intereſt in the Lands demiſed at the Time of the making the Indenture ; by which it may 
appear to the Court that B. had not full Power, &c. But per Cur*, The Aſſignment of the 
Breach is good, for he had purſued the Words of the Covenant Negative, and it lies more 
properly in the Notice of the Leſſor what Eſtate he had in the Land, than the Leſſee, who 
is a Stranger to it; and therefore the Defendant ought to ſhew what Eſtate he had in the 
Land at the Time of the Demiſe made; by which it may appear to the Court that he had 
full Power and lawful Authority, &c. 9 Co. 60. 5. Cro. Jac. 304. Otherwiſe in Debt 
-upon an Obligation with Condition to perform Covenants. Cro. Car. 176. 


F ourthly, For peaceable Enjoyment. 


All Covenants between the Leſſor and the Leſſee are Covenants in Law, or exprefs. By 
Covenant in Law the Leſſee is to enjoy his Leaſe againſt the lawful Entry, Eviction or Inter- 
ruption of any Man, but not againſt tortious Entries, Evictions or Interruptions ; and the 
Reaſon of the Law is clear and ſolid, becauſe againſt tortious Acts the Leſſee has proper 
Remedy again the Wrong-doers ; and for the ſame Reaſon, if the Leſſee be by expreſs Co- 
venant fo enjoy the Term (or to enjoy it againſt all Men, which is the ſame) he ſhall not have 
Action of Covenant againſt the Leſſor, unleſs he be legally ouſted or evicted; for if he is 
ouſted tortiouſly by any Stranger, he has legal Remedy; but if the Leſſor expreſly covenants 
that the Leſſee ſhall enjoy his Term without the Entry or Interruption, be it lawſul or tortious, 
there the Leſſor ſhall be charged by Action of Covenant for the tortious Entry of a Stranger, 
becauſe no other Meaning can be given of the Covenant. Vaugb. 118. 

Upon an Eviction of Leſſee for Years, all Rents, Bonds and Covenants depending there- 
upon are gone. Zelv. 23. So where the principal Thing to be performed is void. Sid. 309. 


Zelv. 19. Style 337. 
9 9e 35, 51. There 
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by the Pleading that the Heir had no Right to preſent, his Father having granted it before. 
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There is a Diverſity where the Covenant for quiet Enjoyment is genetal, and where ſpe- 
cial z for where the Covenant is for quiet Enjoyment againſt H. B. the Covenantor ought to 
defend againſt the Entry of A. B. without the Diſturbance of any Perſon there; if there * 
any Entry upon the Plaintiff, he muſt ſhew that the Party who entered had a Title. 
Owen 100. | | | 

Per Twiſden, I never met with a Caſe where Covenant would lie but upon an actual 
Ouſter, either by a Stranger, by Eigne Title, or by the Leſſor himſelf. Vent. 45. 

Covenant that the Leſſee ſhall enjoy, binds not againſt a wrongful Ejector, unleſs it is 
particular againſt A. who wrongfully ejects, or elſe expreſly againſt all Strangers. Hob. 35. 

The Law ſhall never judge that I covenant againſt the wrongful Acts of Strangers, ex- 
cept my Covenant is expreſs to that Purpoſe, for the Law defends every Man againſt 
Wrong. Hob. 35. 

In Debt on Obligation for Performance of Covenants z the Breach aſſigned was, that 757 
Defendant, Leſſor, covenanted that it ſhould be lawful for the Plaintiff, being Leſſee, quietly 10 
enjoy the Land, and that the Leſſor himſelf ouſted him; this illegal Ouſter was a Breach of 
the Covenant, Cro. Elix. 544. 

Covenant ht Leſſee ſhall have and enjoy ; Breach, that J. S. brought Treſpaſs and reco- 
vered; it was moved in Arreſt of Judgment, becauſe it does appear that he that recovered 
had Title. Serjeant Levinz Here is an expreſs Covenant that he ſhall enjoy, and he is 
diſturbed in his Poſſeſſion, though upon no Title. Dyer 328. a Faughan 120. Hob, 35. 
2. Vent. 46. 

Leſſee for twenty-one Years, rendring Rent, with a Condition to re-enter, Cc. Leſſee 
leaſes Parcel to the Plaintiff for a leſs Term and under a leſs Rent, with this ſpecial Cove- 
nant, That the Plaintiff ſhould enjoy without Impeachment of him or any other, occaſioned by 
his Impediment, Interruption, Means, Procurement or Conſent. Defendant did not Pay the 
Rent, therefore his Leſſor entered into the Whole, and avoided the Plaintiff *'s Term. Per 
Cur”, It is a Breach. Bulſt. 182. | | 

An Action was brought againſt the Heir of E. A. the Condition was, Whereas the ſaid 
E. A. ſuch a Day has granted and given to the Plaintiff the Preſentation to the Church of 
D. if therefore the ſaid E. A. from Time to Time ſhall make good the ſaid Grant from all 
Incumbrances made or to be made by him and his Heirs, that then, Sc. The Gaantor 
died, the Church became void, the Heir of the Grantor preſented ; this tortious Preſenta- 
tion is no Breach z but this extends only to lawful Diſturbance by the Heir; for it appears 


Per Hobart, The Words ſhall be conſtrued as if they had been, that he ſhall enjoy. the ſame 
from any Af or Ads made by him or his Heirs; and in this Caſe there ought to be a lawful 
Eviction to make a Breach of the Condition; but otherwiſe if the Condition had been, that 
he ſhould peaceably enjoy from any Act or Ads made by bim or his Heirs; for in this Caſe a tor- 
ttous Diffurbance would have been a Breach of the Condition, Winch 25. 

The Condition of a Bond was, that the Leſſor ſhould ſuffer his Leſſee for Years to enjoy, &c. 
and that without the Trouble of him, or any other Perſon; a Stranger enters by Eigne 
Title: The Condition is not broken, for this Word, ſuffer, is Paſſive, and all the Reſt is 
to be referred to it; but if any Procurement or Occaſion of Diſturbance be by the Leſſor, 
his Executors or Aſſigns, then he forfeits the Obligation. 2 Ed. 4. 2. 3. Roll. Abr. 425. 

Debt to perform Covenants in a Leaſe; one was for quiet Enjoyment againſt all claiming 
Title. The Plaintiff aſſigns for Breach, that a Stranger entered, but faith not Habens Titu- 
lum: Per Hale, Habens Titulum at that Time would have done. Dyer's Caſe is, Another 
entered claiming an Intereſt, but that is not enough, for he may claim under the Leſſee 
himſelf. If the Covenant had been to ſave him harmleſs againſt all lawful and unlawful Titles, 
yet it muſt appear that he that entered did not claim under the Leſſce himſelf. Mod. 101. 
3 Keb. 246. Hob. 34. Moor 861. 
The Plaintiff by Deed indented leaſed to the Defendant a Farm called D. except one Cloſe 
by Name. Leſſee (Defendant) was bound in a Bond to perform all the Covenants and 
Agreements in the ſaid Indenture, and pleaded he had performed all the Covenants. The 
Plaintiff aſſigns for Breach, that the Detendant entered into the Cloſe excepted. Defend- 
ant demurred. The Obligation was not forfeited by that Diſturbance, for the Land 
excepted was not named. This Exception was not ſuch an Agreement as was within 
the Intent of the Condition; it is an Agreement that the Land excepted ſhould not paſs by 
the Demiſe, but no Agreement that he ſhall occupy ; but in ſome Caſes, an Exception. is an 
Agreement that ſhall charge the Leſſee; but this is when he agrees on his Part that the 
Leſſor ſhall have a Thing dehors, which he had not before; as except a Way or Common, 
or any other Profit Apprender, that is an Agreement of the Leſſee that he ſhall have 45 

Profit; 
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profit; and if he be bound to perform all Covenants and Agreements, if he difturbs him in 
chis he ſhall forfeit, his Bond. Cro. Eliz. 657, Moor 553. Roll. Abr. 43. Vide Plow, 67. 

A Covenant was, That the Leſſee and his Aſſigns ſhall enjoy without Interruption of F. E. and 
all others claiming under the ſaid F. The Breach aſſigned was, that he was ouſted by J. S. 
who claimed under the Title of F. E. and ſhewed not how he claimed under his Intereſt, 
nor by what Conveyances: It is not good, and for that Reaſon reverſed by all the Judges 
in the Exchequer Chamber. Cro, Eliz. 823. | 

The Defendant covenanted 1% ſave the Plaintiff harmleſs concerning the Poſſeſſion of ſuch 
on Houſe ; and Breach is, that ſuch à one had evitted him, and the Defendant had not ſaved 
im harmleſs. Verdict pro Quer. It was moved in Arreſt of Judgment, that it is not 
hewed that he was evicted by Title; and all Covenants extend only againſt legal Titles 
and Evictions. Per Cur”, This Agreement is only quoad the Poſſeſſion, not qucad the Title. 
Judgment pro Quer. 2 Lev. 194. 3 Keb. 744. 

Two made a Leaſe for Years by Indenture, and covenanted that the Leſſee ſhould not be 
diturbed, nor by any Incumbrance made by them: One of the Leſſors made a Leaſe to a Stranger, 
who diſturbed; it is a Breach of the Condition of the Bond for Performance of the Cove- 
nants, for the Word them ſhall not be taken jointly. Latch 161. Poph. 200. Ney 86. 

A Covenant that the Leſſee ſhall enjoy againſt the Leſſor, and all claiming under him. The 
Defendant exhibited a Bill, whereby the Leſſor appeared to be in Truſt; and adjudged this 
was no Breach, 2 Keb. 288. Brownl. 23. Moor 859, But this Caſe was denied to be 
Law. T. Raym. 371. | | 

To enjoy without lawful Impediment of J. S. The Breach is, that J. S. having Right, 
entered: It is a ſufficient Breach. 2 Keb. 878. Per Hale, Having Right implics it is a law- 
ful Eviction. -. 2 Lev. 37. and Ventr. 184. 

Covenant that whereas D. had let to the Plaintiff the Parſonage of B. that he weuld ſave 
im harmleſs concerning it againſt M. B. and he alledged M. B. entered upon him and put him 
our, and did not ſay that the Entry of M. B. was lawful. Per Cur, When the Covenant is 
to fave him harmleſs againſt a Perſon certain, he ought to defend him againſt the Entry of 
that Perſon, be it by Right or Wrong; aliter it againſt all Perſons, for there it ſhall be taken 
for a lawful Entry or Eviction, Had it been to have warranted againſt him, it muſt have 
been a lawful Title, ſo that in this Caſe to ſave harmleſs is more than to warrant. Crs. 
Elz. 213. Leon. 324. 

In Debt on Bond againſt Baron and Feme, being made in her Widowhood, with Condi- 
tion that ſhe, her Heirs and Afligns, keep Contracts and Covenants made between her 
former Huſband and his Leſſee the Plaintiff; and there was an Agreement that the Plaintiff 
ſcauld enjoy a Warren of the Demiſe of her former Huſhand, and that he entered till put out 
by the Defendant : Iflue on the Agreement, and found for the Plaintiff. It was moved in 
Arreſt of Judgment, that there was no Eſtate alledged in her former Huſband in jure Uxoris, 
whereby though the ſecond Huſband be Aſſignee in Law, yet he enters of his own Wrong, 
and not as claiming under her. But per Windam, It is not requiſite that the Huſband be Aſ- 
hence of the Eſtate, but her Aſſignee of Covenant. Keb. 348, 512. Judgment pro Quer'. 
+ If Leſſor covenants with his Leſſee for Years, that it ſhall be lawful for the Leſſee, &c. 
praceably to enjey the Land, and after the Leſſor enters tortiouſly upon the Leſſee, and ouſts 
him; this is a Breach of the Covenant, for the Intention of it was, that he ſhould enjoy 


it without the Interruption of the Leſſor: So it had been if the Word peaceably had not 
been in the Covenant. Hob. 49. 


quietly to bis own Uſe, according to the Intent of the Indenture, without any lawful Impediment, 
Suit, Diſturbance, Eject', Contradict', Moleſtand*, Charge, Incumbrance er Denial of the 
laid A. the Leſſer, and after A. enters upon B. and diſturbs him in taking the Profits with- 
out any lawful Title but as a Treſpaſſer : This is not any Breach of the Covenant; for that 
13 expreſly limited, that he ſhall enjoy this without any lawful Diſturbance, and ſo a Diſturb- 
ance by Tort is out of the Covenant; but if the Leſſor enters and ouſts him, though it be 
tortiouſly, it is a Breach. Roll. Abr. 429. | 

I: a Leflof covenants with the Leſſee, that he ſhall have and enjoy the Lands quiete & paci- 
hee ſine eviftione & interruptione alicujus Perſone, and after a Stranger enters per Tort; yet 
this is a Breach of the Condition, for that the Covenant is, that he ſhall not be interrupted in 
his Poſſeſſion. Dyer 328. a. But in Heb. Rep. Sir William Tiſdale and Eſſex*s Caſe is, That 
it the Leſſor covenants with his Leſſee, Quod ipſe b'eret, occuparet & gauderet the Land de- 
med, and after a Stranger enters per Tort, and ejects him; this is not any Breach of the 

ovenant; for the Law will not conſtrue the Covenant to extend to tortious Acts without 
*xpreſs Covenant. Cro. Fac. 425. pl. 10. and 144. Pl. 21. Sem' cont” af Dy. 


; | If 
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But if Covenant be in a Leaſe by Indenture, that B. ſball enjoy the Land peacenb'y and 
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If a Man covenants for Enjoyment againſt a particular Perſon or Perſons, he covenants x 
well againſt their tortious Entries as legal. Hob. 34, 35. Yaugban 118. Cro. Eliz.212, 213 
Roll. Rep. 397. Moor 867. | | 

If a Leſſor covenants with his Leſſee for Years, that it ſhall be lawful for the Leſſee peace. 
ably, &c. to enjoy the Land, and after the Leſſor enters tortiouſly upon the Leſſee, and ouſtz 
him; yet this is a Breach of the Covenant, for the Intent was, that he ſhould enjoy it with. 
out the Interruption of the Leſſor. Roll. Abr. 427. 

A Covenant that the Indenture of a Leaſe at the Time of the Aſſignment is a good, try, 
and indefeaſible Leaſe, and that the Plaintiff ſhall enjoy, &c. without the Let or Interrupticy of 
the Defendant, or of any claiming by, from or under him: The Plaintiff ſhewed for Breach, that 
before he that made the Leaſe had any Thing, one F. S. was ſeiſed in Fee, and that he who 
made the Leaſe re-entered upon him and diſſeiſed, and leaſed prout, and that J. S. re. 
entered upon him; upon which Replication the Defendant demurs. Per Cur', The Words 
indefeafible Leaſe ſhall be conſtrued as a diſtin& Sentence from the laſt Words, that he ſhall 
enjoy it without the Interruption of the Defendant. Sid. 328. Saund. 51. 2 Keb. 201. 

Covenant in a Leaſe for Years of a Manor, hat the Leſſee ſhall not moleſt, vex or put yt 
any Copybolder, &c. Plaintiff aſſigned for Breach, that the Defendant vi & armis entered 
upon a Copyhold, Sc. in a Cow-houſe, Parcel of the Premiſſes, & /ic Moleſtavit, Ec. This 
is not any Breach, for the Moleſtation is to be intended of ſuch Sort that he may ouſt him 
out of his Copyhold, either by diſtraining, that he could not enjoy it quietly, or by ſome 
other Vexation, whereby he was forced to relinquiſh his Poſſeſſion ; and the Wrong is only 
here done to his Perſon, and not to his Copyhold Tenement; and ſo no Breach, Cr, 
Elix. 421. | 

In 1 Action of Debt on Bond to perform Covenants; one of which was, that the Plain- 
tiff ſhould not be interrupted in his Poſſ:fon of certain Lands by any Perſon that had lawful Title, 
and particularly that he ſhould not be interrupted by one T. A. by virtue of any ſuch Title, De- 
fendant pleaded Performance, Plaintiff replied 1 Nov. 20 Car. The Defendant made the 
Leaſe to Plaintiff for Years, and 3d of Nov. he entered; and that 17 Aug. 20 Car. before, 
the Defendant made a Leaſe to A. for Years yet to come, who 20 Aug. 20 Car. entered, 
The Defendant pleaded the Leaſe to A. was on Condition for Re-entry for Non-payment of 
Rent, and that before the Leaſe made to the Plaintiff the Rent was behind, & legitime de. 
mandat* ſecundum formam Indenturæ; and he re-entered and made the Leaſe to the Plaintiff, 
Upon general Demurrer ; per Cur*, The Demand was not ſufficiently alledged ; for he ought 
to ſet forth when and where it was made, that the Court might know-if it were legal. But 
for a Flaw in the Plaintiff's Replication, becauſe he alledged his Entry after the Leaſe made 
to A. ſo that it appears not that he was interrupted by him, the Opinion of the Court was 
againſt the Plaintiff, Allen 19. | | 

C. C. granted the next Avoidance, &c. to M. M. aſſigned it to L. to preſent to the 
ſame Church when it ſhall become void; and covenanted that the ſame Perſon who ſhall le 
ſo preſented by him ſhall enjoy it without the Let or Diſturbance of the ſaid C. or M. or any if 
them, or any by their Procurement. L. preſented J. S. and after J. M. preſented another, 
claiming the firſt and next Avoidance by the Procurement of C. The Declaration was not 
good]; for it ought to ſay, that C. granted to J. M. the next Avoidance, and procured him 
to diſturb, and that by his Procurement he was diſturbed. Winch 4. 

A Leffor covenanted that the Leſſee ſhould peaceably and quietly enjoy the Land let during tht 
erm; Plaintiff declared that a Stranger entered upon him, and ouſted him within the Term. F 
Per Roll: The Covenant in this Caſe is broken though he be a Stranger. Style 67. | 

A Leſſor covenanted that the Plaintiff and his Wife ſhould enjoy the Premiſſes during tht 
Term, without the Interruption of him or J. bis Wife; and the Expulſion is laid of the Plain- 
tiff only, yet it is good, becauſe the Huſband has the ſole Profits and Poſſeſſion; and al- 
though the Entry of the Leſſor is not alledged to be by Title, ſo as he is merely a Tori 
Feaſor, and though he might have an Action of Treſpaſs againſt him. Cro. Fac. 383. 

A Man covenants that the Covenantee ſhall hold the J. and for twenty Tears; this will! 
amount unto a Leaſe of the Land for Years; but if it is that he ſhall enjoy the Land for 
twenty Years, this is only a Covenant. Cro. Fac. 172. pl. 13. Bro. Tit. Leaſes 20, 30, 60. 
Ney 14. Cro. Jac. 42, 659. Palm. 201. Leon. 118. 3 Bulſt. 252. Cro. Car. 207. 
Jones 231. Vide Hob. 35. Contra Moor 861. 2 Brownl. 23. Roll. Rep. 397. 

Where the Owner of the Land covenants that he ſhould hold the fad at ſuch a Rent 
to be paid, this will amount to a Leaſe : But where a Stranger covenants ſo, it amounts but 


to a bare Covenant. 3 Bui, 204. Roll. Abr. 847. Telv. 85. Brownl. 136. Cro. Eliz.223: | 
Bro. Tit. Leaſes 21. : 
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Although the Words in an Indenture are in Shew the Words of the Leſſor only, yet the 
Ieſſee accepting thereof, and enjoying of it, it is as well as if it had been a Covenant de 
fafto. Cro, Jac. 522, pl. Ip e 1.144 £45 ov 0) 31-7803 

f a Leſſor covenants.with the Leſſee, that, ht bath not done any AF to prejudire the Leaſe, 
jut that the Leſſee ſhall enjay it againſt all Perſons : Theſe Words, | againſt all Perſons, ſhall 
refer to the firſt, and be limited and reftramed: to any Acts done by him, and no Breach ſhall 
be allawed. but on ſuch an Act. 5 Co. 17, Gc. 22 H. 6. 52. Dyer 257. Eng If6ngond 453; 

A Leſſor covenanted with the Leſſee, that he has not done any AF to prejudice the Leaſes 
but that the Leſſee ſhall, enjoy at againſt all Perſons; the Words, againſt all Perſons, ſhall retet 
to the firſt, and be limited to any Acts done by him. Vincb g. 10 

The Condition of an Obligation was, that if the Defendant all warrant and defend: an O- 
gong of Land to the Plaintiff againſt J. S. and all others, that then, &c. Reſolved that the 
— ſhall be taken” as a Defence againſt lawful Titles, and not againſt Treſpaſſes. 
Moor, Pl. 294. LI6Gql-30- 10039 3.10 2,371 1: 303-10} 7 on IR fone ung) ng 

If two Men leaſe for'Years, and covenant that the Leſſee. ſhall enjoy, frees from all Incums 
brances made by them, and after the Leſſee is diſturbed by J. S. to whom one of the. Leſſors 
had made à precedent: Leaſe : This is a Breach, for then; thall be taken ſeverally, and not 
e 32D bas oh wn) wont bs [orlf ) 1 3g! 

la Covenant that whereas the Plaintiff was in Poſſeſſion of fuch Lands, that neither J. S. 
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he was not diſturbed by any indirect Means, it had been good, if he had: fait, that he had 
not been diſturbed. contra formam conventionis præd'. Godb. 60. 2 Leon ih y. 
One covenants: that be Mall enim agaiuſt bim and V. aid all claiming under him; and 
aſſigns a Breach, that C. claims under V/. and ejected him. Deferidant pleads, that at the 
Time of the Covenant he was ſeiſed of an indefeaſible Title, and that by an Act of Par- 
liament made, after reciting that /. had ſettled this Eſtate in Lady M. P. and that certain 
Perſons had unduly procured a Fine of her; it enacts, that the Fine ſhall be void, and that 
any Perſon might enter as if no Fine had been levied; and that by virtue of this Fine, &? 
non. aliter, the Defendant was ſeiſed, and ſold and made the Covenant; and that after the 
Act, C. claiming by Title under the ſaid Lady P. by Y.'s Settlement, by virtue of the ſaid 
Act of Parliament entered and ouſted him. Plaintiff demurs, for that the Title being good 
at the Time of the Covenant being made, and the Title upon which the Ouſter, it be- 
ing by Act of Parliament, it is no Breach, as 9 Co. 106. This Act does not make a 
new Title, but removes an Obſtruction from the old, and doubtleſs V. was named in the 
Covenant for this Purpoſe, in Cafe this Fine unduly obtained ſhould be avoided: Twi/der 
contra. Q, 2 Lev. 26. Vent. 115. 2 Keb. 891, « 30? IEC | 


Where a Covenant is to permit a Man to enjoy without Moleftation, the Word Moleftation ; 


ſhall not extend to perſonal Torts, as to beating or aſſaulting of him, but to an Entry upon 
him, and a Diſturbance in his Poſſeſſion. Cro. Eliz. 421. Pl. 16. 

By Covenant in Law upon the Word Demiſe, the Leſſee is to enjoy his Leaſe againſt 
the lawful Entry, Eviction or Interruption of any Man, but not againſt tortious Entries; 
Evictions or Interruptions; becauſe for ſuch tottious Acts the Leſſee hath his proper Remedy 
acainſt the Wrong-doer. By the ſame Reaſon, if the Leſſee be by expreſs Covenant to en- 
joy his Term againſt all Men, or notwithſtanding any Act done by the Leſſor, or any claim- 
ing under him, the Leſſee ſhall not have an Action of Covenant againſt the Leſſor unleſs 
he is ouſted ; for if he is tortiouſly ouſted by a Stranger, he hath his Remedy. But if the 
Leſſor exprefly covenants that the Leſſee ſhall enjoy without the Entry or Interruption of 
any, then the Leſſor ſhall be charged by an Action of Covenant for the tortious Entry of 
a Stranger, becauſe no other Meaning can be given to this Covenant. Vangb. 119. 
Lucas 384. 9 tho 513, WOT. « LITRE: | 
But wee a Man covenants for quiet Enjoyment againſt a particular Perſon, there it ſeems 
the Covenant ſhall extend to his tortious Acts. Vaugb. 125 to 128. Hob. 33. 

An Attorney covenants on the Behalf of another, that the Covenantee fhall quietly enjey 
ſuch Land at ſuch a Rent fer a Tear: Adjudged that this Covenant amounts to a Leaſe 
though made by a Stranger; for he acted on Behalf of the Owner of the Land, and it ſhall 
be taken that he had Authority to demiſe. 2 Vent. 62. yh 
The Attorney muſt covenant in the Name of the Party for whom he acts, not in his 
own Name. ' 9 Co. 77. >! $7 £1461 | | 

Covenant to enjoy peactably againſt M. Breach was aſſigned, that M. had entered and 
cut down five Elms; upon Evidence it was, A. Servant of M. by Commandment, and in 
the Preſence of his Maſter, had entered and cut, and good. Leon. 187. £ 
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the Title is in the King, and the King is in Poſſeſſion without Entry, and the Party is in 


Where a Man covenants that his Leſſee ſhall quietly enjoy during the Term, without any 
Interruption of the Leſſor, and the Leſſor enters upon him, the Leſſee may bring Treſpaſy 
if he will, or Covenant if he will. Cro. Fac. 383. pl. 11. Hob. gh, 3 

The Defendant: covenanted that the Plaintiff. ſhould. enjoy a Cloſe" quietly for @ Year, u pon 
which the Plaintiff put in his Beaſts, and K. who had Titulum virtute cujuſdam dimiſſionis ei 
inde falt anlea confection articul predif?, entered upon the Plaintiff, and expelled him, and 
after brought an Action of Treſpaſs againſt him for putting Beaſts into the ſaid Cloſe, and 
that Talitꝰ Proceſs* fuit that K. recovered againſt the Plaintiff 201. Damages, and 151. Coſts, 
of which the Plaintiff had Notice; and ſo by the Non- quiet Enjoyment the Defendant had 
broke his Covenant. Iſſue upon this, and Verdict for the Plaintiff. Defendant moved in 
Arreſt of Judgment, for that Plaintiff had not ſnewed what Title K. had, and it may be 
the Title which he had was under the Plaintiff himſelf; and there having been a Suit 
wherein the Title of K. appeared, the Plaintiff ought to hate ſhewed it, for now it is in his 
own Conuſance; Sed non alloc'; for the Title of K. cannot be ſuppoſed to be under the 
Plaintiff, the Covenant is broken, as in Protter and Newton's Cafe, Trin. 23 Car. 2. B. R. 
Rot. 856. Judgment pro Quer. 3 Lev. 325. i it ben as | 

Plaintiff declared on a Demiſe of a Meſſuage, mul cum one Garden, & Latrina [ Ang], 
Houſe of Office] ad ulteriorem finem inde; and Leſſor covenanted, that the Leſſee ſhould enjoy 
dimiſſa præmiſſa; and aſſigns a+ Breach, that the Defendant had erected on Part of the 
Garden a Manſion-Houſe, whereby the Plaintiff Uſ/um Gardini pred? ſecundum formam && 
effectum dimiſs* præd babere non potuit. Detendant pleaded, that non obſtante edificat* pred, 
the Plaintiff uſurm Gardini pred' babere potuit, ſecundum veram intention” dimifſ* pred”, abſque 
hoc quod edificatio' prad* aliquo modo impediret le Plaintiff of the Uſe of the ſaid Garden, ſe- 
cundum veram intentionem indentur*. pred'. Plaintiff demurred. Per Cur', The Uſe of the 
Garden is the Uſe of all the Garden, and not the Uſe only to paſs to the Houſe of Office, 
as was pretended by the Defendant; and the Traverſe contains more than is alledged in the 
Breach, ſecundum veram intentionem indent' præd', and the Court cannot know the true Inten- 
tion of the Indenture but by the Words of the Indenture. 3 Lev. 167. 

Debt on Bond to perform Covenants; the Covenant was for quiet Enjoyment, without Lt, 
Trouble or Interruption, &c. The Plaintiff aſſigned his Breach, that he forbad his: Tenant to 
pay his Rent. Per Cur”, It is no Breach unleſs there were fome other Act. [Brownl. 81. 

A Covenant was, that the Covenantee {ſhould peaceably enjoy an Acre: of Copybold Land ac- 
cording to the Cuſtom of the Manor. The Defendant pleaded, that by Cuſtom of the Manor 
the Covenantee ought to pay to the Lord a Rent, and for Non-payment the Lord to re-enter; 
and that the Covenantee did not pay it, and the Lord entered and demanded Judgment / 
attio : A good Plea. | Bendl. 32 14.3 1 rem 23 7 Th 

In Covenant Plaintiff aſſigned for Breach the Non- payment of Rent; Defendant pleaded 
a Bargain and Sale for Money for 100 Years before that Time of the ſame Land made to 
A. and pleaded the Statute of Uſes, and then ſhews the Attainder of A. for High Treaſon, 
and that by this Attainder it is veſted in the King; and pleaded the Act of Attainder, and 
the Exceptions; and it was demurred to this Plea upon 4 Co. 53. and Dyer 256, becauſe he 
had not pleaded that HJ. or any under him, had not entered upon the Lands, and without 
Entry and Expulſion of the Defendant he ſhall not be diſcharged of the Rent; but it was 
ſaid, it being upon the Statute of Uſes, no Entry was requiſite : But the greateſt Doubt was, 


Poſſeſſion, viz. the Defendant is accountable to him for the Profits. In Keble the Court 
agreed this to be a good Leaſe by way of Eſtoppel; and if the Rent be in Being, the Co- 
venant remains, and econtra if not. And per Cur', This is a ſufficient Eviction without 
Entry or Office alledged, nor need any Entry be laid by the firſt Leſſee, he being ſaid in 
Poſſeſſion by Virtue of the Statute; and the King is in actual Poſſeſſion as much as if the 
Party had entered actually, though a common Perſon ſhould not be ſaid to be in Poſſeſſion 
without Entry by himſelf or the firſt Leſſee: Now this cannot be good as a Leaſe in Re- 
verſion, being not ſo pleaded, but as a Grant of the preſent Eſtate ; but all agreed that 
upon Aſſignment of the Leaſe there muſt be Attornment. The Plaintiff has declared on a 
Leaſe in Poſſeſſion as at Common Law, which is avoided by Eviction. Judgment pro De- 
tendant. Sid. 399. 2 Keb. 364, 444. 917 . | 

In an Action of Covenant a Breach was aſſigned by the Leſſee, that he did not quietly 
enjoy, &c. Leſſor pleads in Bar, that the Covenant was, that the Leſſee performing the Co- 
venants, and paying his Rents, ſhould quietly enjoy, &c. Per Windham, Theſe Words, paying 
the Rent, is no Covenant precedent, but rather concomitant, and is liable to Conſtruction 
as the Subject-Matter is; but here it can be no Condition, being an uſual Clauſe at the 


End of all Leaſes. Per Cur”, And yielding and paying makes no Condition. 2 Keb. 9, 23. 
Sid. 280. Vide Keb. 89g. | | 
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Covenant, for that the Teſtator ſold to the Plaintiff twenty Ton of Copperas, and agree 

with the Plaintiff, that if he failed of the Payment of rae gh Sum at folk a Day, thus y 
night quietly have and enjoy the ſaid twenty Ton of Copperas; and alledged in fade, that the 
Money was not paid at the Day, & quod non potuit habere & gaudere the ſaid twenty Ton 
of Copperas. An Action was brought, and Judgment was againſt the Defendant by Nit 
leit, and a Writ of Inquiry of Damages awarded, and 2601. Damages returned. Per 
Cu”, The Declaration is not good, in that he aſſigned not a ſufficient Breach, Qued non 
potuit habere & gaudere, Sc. without ſhewing how and by whom he was diſturbed; is not 


{ficient; for it ought to appear to the Court that it was a lawful Diſturbance, otherwiſe 


there is not any Cauſe of Action; for the Goods being ſold to him, if he were legally diſ- 
turbed, he has a ſufficient Remedy, and is not to maintain an Action of Covenant; and of 
this Opinion was all the Court: And though Judgment was given againſt the Defendant by 
Mbil dicit, yet per Cur', he came Time enough to alledge this Matter ; for until the laſt 
ſudgment he may well inform the Court of the Inſufficiency of the Declaration ; and the 
Court ſeeing it inſufficient, ſhall abate it. Cro. Eliz. 914. 

Covenant, for that the Defendant 35 Eli. let to him the Barton of B. for ſix Years, and 
covenanted that he ſhould enjoy it during the Term quietly, and diſcharged from Tithes, &c. and 
further, that if the Tithes were demanded and recovered againſt him during the Term, that he 
ſhould recoup in his Hands ſo much of the Rent as the Tithes amounted to: For Breach 
Plaintiff ſhewed, that in 42 Eliz. the Parſon ſued him for the Tithes of Corn growing 
there in the Years 38 & 39 of Eliz. whereupon it was demurred. Per Cur', This Suit after 
the Determination of the Term was a Breach of Covenant, for he did not enjoy it diſ- 
charged, Sc. which is not intended of a real Diſcharge, for it appears not to be the Intent 
of the Parties, becauſe it is agreed that if he were ſued he ſhould recoup as much of the 
Rent in his Hands; but their Meaning was, he ſhould be freed from Suit and Payment of 
it; and he is as greatly prejudiced by a Suit after the Term as if he had been ſued before 
the Expiration of the Term: But becauſe it was not alledged that the Suit was lawful, or 
that the Tithes were due, for he was not bound to diſcharge him from illegal Suits, the 
Breach was not well aſſigned. Cro. Eliz. 916, 917. 

A Condition peaceably to enjoy from the 1 February until Michaelmas Day Tithes, paying 
Half-yearly during the Term, and on Default of Payment the Defendant (the Leſſor) to be free 
from all Obligation ta the Plaintiff. He replied and aſſigned a Breach in Non-payment of 
Rent at Michaelmas, which was after the Term ended; and Defendant demurred. Now 
the Subſtance of the Suit is quiet Enjoyment, and therefore ought not to be taken by Pro- 
teſtation. Sed per Cur*, Enjoyment need not be anſwered where it is defeaſanced by Pay- 
ment of Rent; yet Judgment pro Defendant. 3 Keb. 550, 594. 

A Condition to perform Covenants in a Leaſe; one of which was, that he ſhould enjoy 
ſuch Lands let him quietly without Interruption. And the Plaintiff in his Replication ſhewed 
in facto, that the Defendant 20 March 30 Eliz. had diſturbed him, and in that aſſigned the 
Breach, The Defendant by Rejoinder ſhewed, that in the Indenture there was a Proviſo, 
that if he paid 101. the 31 March 30 Eliz. that the Indenture and all therein contained 
ſhould be void, and alledged he paid 10/. at the Day (but this was after the Diſturbance 
ſuppoſed). Plaintiff demurred. Judgment pro Quer'. For by the Covenant broken be- 
fore the Condition performed, the Obligation was forfeited ; and it is not material that the 
Covenant became void before the Action brought; but by Wray, If the Proviſo had been, 
that upon the Payment-of the 107. that then as well the Obligation as the Indenture ſhould 
be void, aliter ; for then the Bond was void before the Action brought. Cro. Eliz. 244. 

A. Tenant in Tail (Reverſion to the Queen in Fee) let the Premiſſes for twenty-one Years 
by Indenture, and covenanted that the Leſſee ſhould enjoy it againſt all Perſons, without the 
Interruption of any beſides the Queen, her Heirs and Succeſſors ; the Queen granted her Rever- 
ſion to V. The Tenant in Tail died without Iſſue; V. entered, Leſſee brought Covenant: 
It lies, for the Queen's Patentee is not excepted. * Cro. Eliz. 517. 

There was a Covenant in an Aſſignment of a Leaſe, that the Aſſignee ſhould quietly enjcy 
&c. free and clear of and from all Arrears of Rent: An Action was brought upon this Co- 
venant, and the Breach aſſigned was, that the Rent was in Arrear and not paid. The De- 
fendant pleaded that he left ſo much Money in the Hands of the Plaintiff, ed intentione, to 


Pay it to the Leſſor in Diſcharge of what Rent was then in Arrear : And upon Demurrer 


the Plea was held good, notwithſtanding the Objection that the Intention was put in Ifſue ; 
for if it had been ad ſolvend', it had been good, and in this Caſe the Plaintiff might have 
replied non reliquit, &c. in manibus ſuis ad ſolvend'. 4 Mod. 249. 

In a Leaſe for Years the Defendant covenanted that the Plaintiff ſhould enjoy it during the 


Term. On Demurrer the Caſe was, Tenant for Life levied a Fine Come ceo, Sc. to him in 


Reverſion ; the Uſes were to the Conuſee and his Heirs, on Condition to pay to the Tenant 
for 
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for Life 41. per Ann. during his Life, and upon Default, that it ſhould be to the Uſe of the 
Conuſor for her Life; the Conuſee made a Feoffment to the Defendant, who leaſed to the 
Plaintiff; the 47. was not paid nor demanded ; the Tenant for Life entered upon the 
Plaintiff: This is a Breach of the Condition without any Demand of the Rent, for it is 3 
Sum in Groſs, and not iſſuing out of the Land. The Covenant is, that the Leſſee ſball ah. 
ſolutely enjoy it ; and it was held that this Feoffment has not deſtroyed the future Uſe, which 
is to ariſe from Non-performance of the Condition. Cro. Eliz. 688. 

Plaintiff declared that J. S. let to him, c. and covenanted that the Plaintiff ſhould quietly 
enjoy it during the Term, without the Let or Diſturbance of him, his Heirs or Afſigns, er of am 
other Perſon by or through his Means, Title or Procurement; and ſhewed for Breach, that 
L. P. by Fine granted the Land to J. S. and his Wife (the Defendant) and to the Heirs of 
J. S. and that this Fine was ſo levied by the Means of F. S. and that after he made the 
Leaſe to the Plaintiff, J. S. died; his Wife entered, who was Executrix. Per 'Cur,* The 
[| Action lies; though ſhe claims by Title derived from another, yet ſhe claims by his Means. 
[| Cro. Fac. 657. 2 Roll. Rep. 286. 

[| For though in Point of Eſtate the Wife was in by L. P. yet this was by Means of the 

| Purchaſe and Procurement of her Huſband ; for this was procured to make her a Jointure. 

| And if he makes a Leaſe, and the Leſſee grants it over, and after he makes a ſecond Leaſe 

1 with ſuch Words; if this Leſſee be ejected by the Aſſignee of the firſt Leſſee, it is a Breach 

4 of the Covenant, becauſe this is by Means of the Covenantor, although not his Act: And 
this Covenant provides as well againſt lawful Entries by his Means and Procurement, as 
againſt tortious; and the Word Title does not refer to Diſturbance, but to Eſtate. 

Tenant th Tail makes a Leaſe, and covenants that the Leſſee ſhall enjoy againſt bim and al 
claiming under him; if he dies, and the Iſſue ouſts the Leſſee, the Covenant is broken: For 
though he is in per formam doni, yet it is by Deſcent from the Father, and ſo by his Means, | 
though not his Title; but if the Iſſue makes ſuch a Leaſe and Covenant, and the Iſſue of 
the Iſſue enters, it is not broken, becauſe he is not in by his Means, but by Deſcent, which 
s by Act in Law & per formam doni. Palm. 339, 340. 

If a Man has good Title to Lands by Virtue of a Fine, and ſells the ſame, and cove- 
nants with the Vendee, his Heirs and Aſſigns, that he Hall enjoy againſt him and B. and all 
claiming under them; and after by an Act of Parliament, reciting that B. had ſettled this 
Eſtate upon C. and that certain Perſons had unduly procured the faid Fine from her; it is 
enacted, the Fine ſhall be void, and that every Perſon may enter as if no ſuch Fine had 
been; and after one enters, claiming Title under C. This is a Breach of the Covenant, for 

| the Act makes no new Title, but removes the Obſtruction of the Old; and it was ſaid, that 
| doubtleſs B. was named in the Covenant for this Purpoſe, in Caſe this Fine unduly obtained 
ſhould be avoided. 2 Lev. 26. 2 Keb. 831. S has 
If a Leſſee for Years aſſigns to F. S. and after aſſigns to J. D. and covenants with J. D. 
that he is poſſeſſed of the Term, and that J. D. ſhall enjoy it, and ſhall be ſaved harml:ſs 
from all Incumbrances done by him; the firſt AſMgnment is not any Breach of the Covenant 
| before Entry made by FJ. S. nor any Diſturbance of the Poſſeſſion. Roll. Mr. 430. 
| A Conuſee of a Statute extended and aſſigned it to one, and after granted the Land to 
another, and covenanted that notwithſtanding any Act by him, or any other by his Conſent, } 
that the Statute, Extent and Execution ſhall be in Force; and in Covenant brought by R. 
this Aſſignment was aſſigned for Breach ; and upon Demurrer adjudged pro Quer. And on 
a Writ of Error this Judgment was reverſed ; for notwithſtanding the Aſſignment, the St.- 
tute is in Force; but if the Plaintiff eo quod conceſit to him, which implies a Covenant, 
the Action had been maintainable : But the Breach is aſſigned in the Covenant only, which 
is not broken by the Aſſignment, for the Statute is in Force after the Aſſignment, ſo that 
the Conuſee may releaſe, 17 Ed. 3. and the Aſſignment proves the Statute to be in Force; 
but if he had covenanted that the Grantee ſhall enjoy without Diſturbance, the Aſſignment 
had been a Breach of the Covenant; and ſo is a Breach of Covenant in Law implied in the 
Word Grant, if the Action had been brought upon it. Palm. 388. 

The Defendant leaſed to the Plaintiff an Houſe, by the Words Demiſe and Grant (which 
Words import a Covenant in Law) and the Leſſor covenanted that he Leſſee Pall enjoy 
the Houſe during the Term, without Evittion by the Leſſor, or any claiming under him (which 
expreſs Covenant was narrower than- the other); and gave a Bond to perform Covenants. 
The Plaintiff granted this Term. over to a Stranger. The Plaintiff afſigned for Breach, 
that one S. entered upon the Aſſignee, and in Ejectment recovered againſt the Aſſignee. 
Debt was brought. Per Cur, By this Covenant in Law the Aſſignee ſhall have a Writ 
1 of Covenant, and for the Breach of the Covenant in Law the Obligation was forfeited. 
| | But becauſe the Plaintiff did not ſhew that S. had an Eigne Title, (for otherwiſe the 
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ay 8 Law was not broken) therefore Judgment againſt the Plaintiff, 4 Co. 80. B. 
Cro. Elix. 674. | 

And regularly no Covenant lies upon the Word Demiſe, unleſs in Caſe of Eviction of the 
Leſſee, and actual Ouſter or Expulſion by the Leſſor or a Stranger. 

An Aſſignee brings Covenant againſt the Aſſignor for being diſturbed in Non-enjoyment 
quietly. Defendant pleads 401. accepted of him in Diſcharge of the Wrong: After Aſſignee 
brings Covenant againſt the Executor of the Leſſor, who pleads this Acceptance: It is no 
Plea : Had he pleaded the Acceptance of the 400. in Satisfaction of the Covenant, it might 
have been good. She 300. * 

Leſſor, Tenant for Life, lets for twenty-one Years, and covenants that he had not done 
any Act to Prejudice the ſaid Leaſe, but that he ſhould enjoy it againſt all Perſons. Tenant 
for Life dies, the Leſſor in Reverſion enters: Leſſee ſues the Executors. The Action lies 
not, for the laſt Words refer to the firſt Words, For any Thing done by him. Cro. Eliz. 61 * 

F. and V. Jointenants by Leaſe for Years; V. aſſigned all his Intereſt to another without 
TY Aſſent or Privity, and died; FJ. after recited this Indenture by Leaſe, and that all came 
to him by Survivorſhip, granted the Premiſſes to P. and covenanted that he ſhall quietly 
enjoy it notwithſtanding any A done by him, and gave Bond for Performance of Covenants : 
In an Action of Debt on the Bond, J. pleaded that the Plaintiff had enjoyed it, notwith- 
ſtanding any Act done by him. P. replied, that J. Jointenant with J. aſſigned his Eſtate 
to 7. D. who entered and expelled him. The Defendant demurred : But it was adjudged 
againſt him; for the Grant was never good, for he had no Power to grant one Moiety, and 
yet he had expreſly granted the Premiſſes to P. and the Condition of the Obligation being to 
perform all Grants, the Grant being defective at the firſt as to a Moiety, which is the Sub- 
ſtance of the Agreement of all the Parties, this is not qualified by the Covenant enſuing ; 
and it is not like Noke's Caſe, 4 Co. for there the Grant was good for the Whole, and be- 
comes ill by Eviction afterwards; and therefore in that Caſe the Covenant enſuing qualified 
tae general Covenant. Yelv. 175. Lit. 206. Bulſt. 3, 4. Cro. Fac. 233. 

In an Action of Covenant to perform Articles; which were, that the Plaintiff ſhon!d hold 
aud enjoy Lands free from all Titles and Incumbrances ; and for Breach the Plaintiff ſhewed, 
that B. died ſeiſed, and that his Wife had Title to Dower. Plaintiff demurs. Cur,? 
This Covenant goeth to the Land, and there can be no Difference between a Covenant 
to diſcharge the Land of all Titles, and that the Defendant ſhall hold the Land ſo diſ- 
charged. Keb. 937. 

Baron and Feme levied a Fine; J. S. covenanted that ihe Conuſee ſhall enjoy it againſt all 
lacofully claiming from B. F. brought Dower after the Death of B. the Conuſee did not 
plead the Fine, but ſuffered Judgment, and brought Covenant againſt J. S. and it was ad- 
judged againſt him; for the Covenant ſhall not extend to a Right that is barred; and be- 


ſides ſhe did not claim lawfully. 
Covenant to enjoy ne interruptione alicujus; it muſt be ſhewn that the Party interrupting 


had a Title. 2 Vent. 61, 62. | 

Action of Covenant, for that the Defendant, Non indempnem conſervavit ipſum de & concer- 
nente occupationem quorundam clauſorum, &c. ſecundum formam agreament* ; and ſets forth 
no Title in the Diſturber. Cro. Eliz. 914. Cro. Fac. 315, 425. Vaughan 120, 121. 
2 Saund. 78. Mod. Rep. 66. But this being after a Verdict, and the Plaintiff ſetting forth 
in his Declaration, that the Diſturber recovered per Judicium Curie, Judgment was given 
pro Quer. 2 Mod. 213. 

Upon a Covenant for quiet Enjoyment, the Breach aſſigned was, that a Stranger entered 
and evicted him, but doth not ſay that he hath a Title; it is nought: Habens priorem & 
legalem Titulum at the Time of his Entry would have been good: But it is ſafe to ſay alſo, 
not having any Title from the Plaintiff. Mod. Rep. 293, 294. 2 Saund. 178. ; 

Where a Man covenants that he hath not done any Act to diſturb the Plaintiff in his Poſ- 
ſ:Nion, but that he ſhould hold it without Diſturbances of the Defendant or any other Per- 
ſon : The Plaintiff aſſigns for Breach, that one A. recovered Power out of the Land; the 
Defendant ſays that the Recovery was before he ſold to the Plaintiff. Curia: The Defend- 
ant is not bound to warrant peaceable Poſſeſſion, but only for all Acts done or to be done 
by him. Daliſon 59. | | 

One covenants with J. S. that he ſhall enjoy. the Land; and further, that A. a Farmer of 
the Tithes, ſhall pay 81. per Ann. and is bound to Performance, in Debt on the Bond, it is 
good to plead Performance of the Covenants ex parte ſua perimplend*, for this implics the 
Farmer had paid the 87. and expreſs Mention of that needs not to be. Dyer 372, 373- 

In Covenant the Breach aſſigned was, that B. Habens jus precedens to the Plaintiff s Con- 
veyance, Virtute Tituli did enter, and good; though it had been plainer to have ſaid Legale 
jus, (contra Yelv. 30.) Had the Covenant been againſt the lawful Title of J. S. the Breach 


muſt have been ſo. 3 Keb. 878. 5 8 | In 
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In Covenant, the Plaintiff declared upon Articles of Agreement made between W. on the 
Behalf of J. M. of the one Part, and R. of the other Part: It was agreed between the Par- 
tics, that the ſaid R. quiete & pacifice haberet & occuparet tenement”, wvocat” S. for one Year, 
excepta diniFone pred” cuidam E. K. nuper tenent” premiſs unum parvum clauſum parcellam 
premiſſerum, and that R. ſhould pay 201. by Quarterly Payments for the ſaid Year. Plaintiff 
let forth he entered and put in his Cattle, and before the Year was out K. ſued K. in Treſ. 
paſs, and recovered Damage and Coſts, which he was forced to pay, and ſo he did not hold 
the Premiſſes quietly. Per Cur', The Declaration 1s not good, for it is not ſet forth that x. 
had any Right, for the Articles amounted to a Leaſe: But if it had been a collateral Coye. 
nant by a Stranger, it would be hard to extend it to a tortious Entry. Cro. Jac. 425. Where 
the Promiſe was to enjoy without the Interruption of any Perſon ; and yet holds, that a Title 
ought to be ſet out. Dyer 328. a. Roll. Abr. 430. contra. This is no Covenant expreſly 
againſt K. for he is only mentioned in the Part excepted. 2 Vent. 59. | | 

D. was bound to H. upon Condition that H. and his Heirs might enjoy certain Copy bold 
Lands ſurrendered to him; the Defendant pleaded the Surrender, and that the Plaintiff enter: 
ed, and might have enjoyed the Lands. Plaintiff replied, that after his Entry one E. en- 
tered upon him and ouſted him. Per Cur”, The Replication is ill, becauſe he did not ſhew 
he was evicted out of the Land by lawful Title, for elſe he had the Remedy againſt the 
Wrong-doer. Vaugb. 121, 122. 

A Condition was, to enjey ſuch Lands without Eviction: The Breach was aſſigned in the 
Recovery by Verdict in Ejectment, upon a Leaſe made by one E. and ſhews not what Title 
E. had to make the Leaſe, but avers that E. had good Title, and it might be he had Title 
derived from the Plaintiff after the Obligation made; and therefore he ought to ſhew that 
he hid good and eigne Title before the Leaſe made; and in the Exchequer-Chamber the 
Replication was held ill. Cro. Jac. 315. 2 Saund. 177, 178. Lev. 301. 2 Lev. 37. 
Moor $61. Heb. 34. Though this was after a Verdict. 

If Tenant for Life makes a Leaſe for twenty Years, and covenants that the Defendant 
ſhall enjoy it during the Term, that ſhall be conſtrued during his Life, for the Term ends by 
his Death; aliter if the Covenant had been during the Term of twenty Years. Brown. 22. 

Covenant was, that the Leſſee and his Aſſignees ſhould enjoy, without the Let or Interruption 
of F. E. and all others claiming under the ſaid F. E. The Breach aſſigned was, becauſe he 
was ouſted by J. S. who claims under the Title of F. E. and does not ſhew how he claims 
under his Intereſt, nor by what Conveyance: It is ill, though he be a Stranger. Cro. 
Eliz 823. | 

Where the Covenant is to enjoy without the Interruption of any Perſon, yet the Title of 
him who interrupts mult be ſet forth. Vent. 62. 

Where the Breach is aſſigned in the Entry of a Stranger, there he ought to ſhew a Title 
in the Stranger: But it is otherwiſe when the Leſſor himſelf enters. Moor 861. 

Bond with Condition that the Plaintiff ſhould have, bold and enjoy Land acquitted from all 
Charges and Incumbrances; and for Breach the Plaintiff ſhewed, that there was a Rent-charge 
granted by the Predeceſſor, under whom the Defendant claimed, which is yet undiſcharged. 
Defendant demurred. Per Cur', If the Acquittal refers to the Land itſelf, or to the Perſon, 
the Defendant muſt ſhew how he has diſcharged him from the very Rent. Keb. 927. 

A Man made a Leaſe for Years, and covenanted that neither he himſelf, nor bis Heirs or 
Lxecutors, ſhould interrupt: In an Action of Covenant brought for the Entry of his Execu- 
tors, the Plaintiff need not ſhew that the Executors entered upon any eigne or good Title; 
for it is all one, whether the Action is brought againſt the Covenantor or his Executors; 
aliter where a Stranger enters, for that the Plaintiff ought to ſhew that he entered upon eigne 
Title, and upon good Title. 2 Roll. Rep. 21. Brownl. 80. 

Recovery by Verdict is no Breach of the Covenant in Law for quiet Enjoyment, unleſs 
the Plaintiff ſhews that the Perſon who recovered had an eigne Title. Did. Cro. Jac. 315. 
Med. 298. 3 Mod. 135. Vent. 84. 2 Lev. 37. Med. 66. 

A Suit in Chancery is no Breach of a Covenant for enjoying without Diſturbance, T. Raym. 
371, 372. 2 Vent. 213, 214. 

A Covenant to enjoy a Leaſe which is void, is a void Covenant; but a Covenant to enjoy 
a voidable Leaſe, is good until the Leaſe is avoided. Moor 875. 

If I coyenant with B. to enter into a Bond to him for the quiet Enjoyment of Lands, and do 
not expreſs what Sum, he ſhall be bound in ſuch a Sum as amounts to the Value of the 
Land. 5 Co. 78. &, 
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Fifthly, Free from Incumbrances. 


Two Leſſors covenant to diſcharge the Leſſee of all Incumbrances done by them, or any 
other Perſon ; one of the Leſſors had made a Leaſe, and ſo a Breach : It is a good Breach ; 
the Covenant goes to Incumbrances done ſeverally as jointly, Poph. 200. Latch 161. 

86. 
* covenanted that the Land was diſcharged of all Acts and Incumbrances done by him; 
whereas in Truth a Poſt-Fine was not paid: The Covenant is broken, becauſe the Land was, 
and all other of the Plaintiff's Lands were chargeable with the Poſt-Fine. Daliſen 73. 

it A. grants Lands to B. and his Heirs, rendring 107. Rent, and B. ſells the Land to C. 
and his Heirs, and covenants with C. that from ſuch a Day he ball enjoy it diſcharged of all 
licumbrances; and before that Day a common Recovery is had againſt C. in which J. is, 
vouched; and this is to the Uſe of C. and his Heirs, ſuppoſing hereby that the Rent had 
been gone, which is not ſo in this Caſe, the Covenant is broken, for the Rent is an Incum- 
brance. Per Cur*, Hil. 20 Jac. C. B. Greenway v. Tuckfald. 

K. was ſeiſed and leaſed for Years to J. II. Huſband of A. and J. I. being ſo poſſeſſed, 
by his Will deviſed that the ſaid A. ſhould have the Uſe and Occupation of the ſaid Lands 
for all the Years of the ſaid Term as ſhe ſhould remain Sole; and if ſhe died or married, 
tat then his Son ſhould have the Reſidue of the ſaid Term not expired. J. H. died, A. 
entered, to whom the ſaid K. conveyed by Feoffment the ſaid Lands in Fee, and covenanted 
that the ſaid Lands from thenceforth ſhould be clearly exonerated de omnibus pricribus bar- 
ranits, titul', juribus, & omnibus alits oneribus quibuſcunque. A. married, and the Son enter- 
ed: Per Cur', This Poſſibility which was in the Son at the Time of the Feoffment, though 
it was not actual, yet the Land was not diſcharged of all former Rights, Titles and Charges 
by the Marriage of the ſaid A. It is become an actual Charge, and the Term is not extinct 
by the Acceptance of the Feoffment. Leon. 92. 

am bound in a Statute, and afterwards ſell my Land with Covenant prout ſupra ; here 
the Land is not charged; but if the Condition in the Defeaſance be broken, ſo as the Co- 
nuſee intends, now the Covenant is broken. id. 

If a Man bargains and ſells a Manor, and covenants that it is free from all former Bar- 
pains, &c, and Incumbrances made by any Perſon, except the Eſtate of J. S. and ſuch Eſtates as 
be has made, as will determine by his Death; and F. S. after grants Part of the Manor for 
three Lives by Copy of Court-Roll: This Grant by Copy made after the Bargain and Sale, 
is no former Incumbrance; and though it does not determine by the Death of J. S. accord- 
ing to the Intent of the Exception, yet an Exception in its Nature, being added to qualify the 
Covenant, it ſhall not be expounded ſo as to extend it further than the Words. Sav. 74. 

One deviſed his Land to his Heir, paying a Rent-ſeck of ſa much per Ann. to his Siſter 
after his Death without Iſſue. Deviſor dies; Deviſee fold the Lands, and covenanted that it 
was free from all Rents and Incumbrances, &c. She had no Remedy for this Rent-ſeck, 
becauſe ſhe had no Seiſin, and then the Covenant is ſo remote and uncertain. Per Cur”, It 
is expreſly within the Word Renta, but had it been only Incumbrances, it might have been a 
Queſtion, 2 Sid. 167. | | 

M. leaſed certain Lands to R. for Years, and afterwards leaſed them to one T. for Years 
J. covenanted with the Defendant, that if the ſaid R. ſhould ſue the ſaid M. by Reaſon of 
the latter Leaſe, that then he would diſcharge and keep harmleſs without Damage the ſaid M. 
and alſo would pay to him all the Charges he ſhould ſuſtain by Reaſon of any Suit to be 
brought againſt R. in reſpect of the ſaid former Leaſe : And M. by the faid Indenture 
covenanted with T. that the ſaid Land demiſed ſhould continue to the ſaid T. diſcharged of 
former Charges, Bargains and Incumbrances; and now upon the ſecond Covenant J. brought 
an Action of Covenant, and ſhewed that the ſaid R. had ſued him in an Eje#ione firme, 
upon the ſaid firſt Leaſe, and had recovered againſt him; and M. pleaded in Bar the ſaid 
ſecond Covenant, intending that by that latter Covenant the Plaintiff had Notice of the ſaid 
former Leaſe made to R. ſo as the firſt Leaſe ſhall be excepted out of the Covenants of for- 
mer Grants, for otherwiſe there ſhould be Circuity of Action. Per totam Cur* contra; tot 
the Covenant of M. ſhall go to the Diſcharge of the Land, but the Covenant of T. only to 
tie Poſſeſſion. 3 Leon. 123. | 

Upon a ſpecial Verdict the Caſe was, That theDefendant made a Leaſe of the Parſonage of 
B. and that he covenanted to ſave the Plaintiff harmleſs and indemnified, and alſo the Pre- 
miſes and the Profits of it, againſt one P. B. the Parſon of B. And upon this the Plaintiff 
brought Covenant againſt the Defendant, and aſſigned a Breach, that the ſaid B. had en- 
tred and ejected the Plaintiff z and it was objected for the Defendant, that the 3 
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does not ſhew that B. entered by Title, and then it ſhall be taken that he entered by Wron 
and ſo the Covenant is not broken; for to ſave harmleſs, is only of lawful Harms, as 15 
Puttenbam's Caſe, Dyer 306. Puttenham was condemned for Default in a Scire Facing in 
Chancery upon Recognizance there; they commanded the Warden of the Fleet where p 
was in Ward for other Cauſes, and him to detain in Execution upon the Condemnation 
aforeſaid ; the Warden takes a Recognizance of P. to ſave him harmleſs againſt every one 
and ſuffers him to eſcape, who imparls, and ſues P. upon the Recognizance; Iſſue Ns 
damnificatus. Per Cur, He is not damnified, becauſe he was not by Law chargeable for 
the ſaid Eſcape, for P. was never lawfully in Execution to the Plaintiff for the ſaid Debt 
becauſe a Capias doth not lie for Execution on a Recognizance in Chancery; but the Counſe] 
for the Plaintiff in the ſaid Caſe of Faſter al contra, for there is a Difference where the Co. 
venant is general and where ſpecial; and here inaſmuch as it is ſpecial to ſave harmleſ; 
againſt P. B. he ought to defend againſt him, be his Entry by Title or by Tort; and he 
cited Catesby*s Caſe, Dyer 328. Leſſor covenants that the Leſſee ſhall enjoy his Term, fue 
ejectione vel interruptione alicujus ; Leſſee brought Covenant, becauſe a Stranger entered, and 
{aith not that he hath Title; and Judgment pro Quer. Gauche The Covenant is broken, 
for if B. diſturbed him ſo that he could not take the Profits, it is a Breach, be it per Tort 
or Title. 2 Ed. 4. 15. : 

If the Covenant be to warrant the Land, that is only upon Title ; but here if the Leſſee 
be per Tort or Title ouſted, for to ſave harmleſs is ſtronger than to warrant : And per Cur, 
The Covenant is broken; they agree that Catresby's Caſe is not like this. Fenner vouched 
18 Ed. 4. 27. where H. is bound to fave J. S. harmleſs againſt me; if J arreſt J. S. although 
it is tortious, the Bond is forfeited; which the other Juſtices denied to be Law. Co. Car. 
212, 213. Owen 100, 101. 1 

A. covenants with B. before ſuch a Feaſt to make a good, ſure, ſufficient and lawful Eſtate 
in Fee-ſimple, of and in the Manor of, Sc. diſcharged of all former Sales, Bargains, Charges 
and Iacumbrances whatſoever, (Leaſes or Grants of Life, Lives or Years, upon which the ancient 
and accuſtomable Rent, or more, are reſerved and payable during ſuch Eſtates only excepted.) 
If a Leale for Years, with the accuſtomable Rent reſerved of the whole Manor, or any Part, 
made mean, between the Date of the Indenture of Covenant and Delivery of the Decd, be 
a Breach? 9, For three were againſt two. Dyer 139. . 

Conuſee of a Statute extends and afligns it to one, and after grants the Land to another, 
and covenants, that notwithſtanding any Act by him, or any other by his Conſent, that the Sta- 
tute, Extent and Execution ſhall be in Force; and in Covenant this Aſſignment was aſſigned 
for Breach; and upon Demurrer adjudged for the Plaintiff; and in a Writ of Error this 
Judgment was reverſed, for notwithſtanding the Aſſignment, the Statute is in Force; but 
if the Plaintiff eo quod conceſſit to him, which implies a Covenant, the Action had been 
maintainable; but the Breach is aſſigned in the Covenant only, which is not broken by the 
Aſſigument, for the Statute is in Force after the Aſſignment, ſo that the Conuſee may re- 
leaſe z but if he had covenanted that the Grantee ſhall hold without Diſturbance, the Aſſign- 
ment had been a Breach of Covenant in the Law, implied in the Word Grant, if the Action 
had been brought upon it. Palm. 388. 

The Defendant granted to the Plaintiff all his Right, Title and Intereſt which he then had 
of and in the Lands in B. lately granted by L. D. or R. F. for twenty Years by Indenture, 
and covenanted with the Plaintiff that he is lawful Owner of the Indenture, Demiſe, Term 
of Years and Premiſſes; and that dicla præmiſſa then were and ſo ſhall continue diſcharged 
from all former Grants and Incumbrances made by the Defendant, or the ſaid R. F. and Plaintiff 
alledged that R. F. be fore the Aſſignment to the Defendant had granted ſeveral Parts to 
ſeveral Perſons for twenty Years, and ſo a Breach. The Defendant in his Plea ſaid, that R. F. 
granted his Intereſt in the Lands (excepting the Lands ſo ſeverally demiſed); and the Doubt 
was, Whether it ſhall be intended he was Owner of the Term only, or the Term to him 
aſſigned, and of the intire Land, during the Term, or not ? 

Per Cur', The Word Premiſſes, which were to be diſcharged of all Incumbrances made 
by the Defendant, or R. F. tend as well to the Land as to the Term; and the Word Pre- 
miſſes need not to have been pur in, if it intended only to have the Term granted to the 
Dctendant to be diſcharged. And. 236. | | 

A Covenant was, that the Plaintiff ſhould have, hold and enjoy the Lands acquittes 
from all Charges aud Incumbrances. The Plaintiff for Breach ſhews, there was a Rent- charge 
granted by the Predeceſſor, under whom the Defendant claimed, which is yet undiſcharged. 
The Defendant demurred, becauſe the Action goes to the having and holding the Land, 
and it is not ſhewed that the Plaintiff was ever in Poſſeſſion, nor that he was charged or 
endamaged; to which T*wiſden and Kelyng agreed: But per Windbam, The Defendant ougit 
to ſhew how he had diſcharged and acquitted him from the very Rent, and not to let il 
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netually hang over him. But by all the Court, If the Acquittal refers to the Land itſelf 
4 the Perſon, the Defendant muſt ſhew how. Keb. 92 7. ; oy 4 __ 

If a Condition be 10 diſcharge a Meſſuage of all Incumbrances, there one may plead gene- 
rally, that he diſcharged it of all Incumbrances; but if it be to diſcharge it of ſuch a Leaſ?, 
te mult ſhew, how. Brown, 63. | why 


1 Srixthly, To make ſurikber Aſſurance. 


There are many Caſes relating to Covenants for making Aſſurances of Land, c. but ! 
ſhall here confine myſelt to ſuch as relate to the making of further Aſſurances, and refer the 
Reſt to the Diviſion (BB) paſt. which fee, D onal Mop 8 0 
A Covenant for further Aſſurance, is not to give any Thing, but to aſſiſt, further and 
ſupport, it being as a Wall or Muniment about the Eſtate, Hab. 215. 8 


It a Covenant be to make further Aſſurance within one Month, upon Requeſt of the 8. 


denantee; if the Covenantee requeſts him within the Month, yet the Covenant is broken in 
as much as the Time of the Month is limited to the Requeſt; aliter had it been within a 
Month after the Date of the Deed of Covenant. H. 37 Eliz. C. B. Perpoint and Thimblethorp. 

if the Condition of an Obligation be, that if the Obligor do at all Times hereafter, within 
the Space of one Month, when he ſpall be required, make ſuch further At and Alis, Aſſurance 
and Aſſurances, as the Obligee ſhall by his Counſel demand, &c. then the Bond to be void: In 
this Caſe if the Obligee does not demand any further Aſſurance within the Month after the 
making of the Obligation, yet the Obligor is bound to, make further Aſſurance within a 
Month after Requeſt made, after the Month paſſed after the making the Bond, for that the 
firſt Words, to wit, at all Times hereafter, are without Limitation, and the other Words, 
within one Month when be ſhall be required, refer to the Requeſt, viz. he ſhall have a Month 
for doing it after Requeſt, for the more favourable Conſtruction ſhall be made to make the 
Agreement effectual; and it is not like a common Covenant, 10 make further Aſſurance within 
ſeven Years, for the Uſe in ſuch Caſe has been to interpret it, that he ſhall not be troubled 
after ſeven Years, Hil. 1650. Wentworth and Wentworth, ER TEYY | 

If a Covenant be to make further Aſſurance; if he make Aſſurance on Condition, it is not 
a Performance. Roll. Abr. 425: CIA TY 

In Debt on Bond, the Plaintiff ſets forth an Indenture, which purports a Grant of Land 
by two Men and their Wives, ſeiſed in Fee in Right of their Wives, Partners to the Plaintiff 
in Feez and and it was covenanted that the Plaintiffs and their Wives had good Right to 
aſſure the Land, and to make further Aſſurance, upon Requeſt, at any Time within ſeven Years. 
Plaintiff affigns for Breach, that one of the Wives was within Age at the Time. of the 
Aſſurance, and dies, and the Right of the Land deſcended to her Son an Infant. The De- 
ſendant pleads, the Wife was of full Age, and it was found that ſhe was within Age: It 
was moved in Arreſt of Judgment, here is not any Requeſt ſhewed to make the Aſſurance ac- 
cording to the Covenant, and ſo no Breach aſſigned z and though he had Time for ſeven 
Years, and the Right deſcended to the Infant, and ſo impoſſible to make a good Aflurance. 


Per Cur', The Death of the Wife in the Infancy of the Son was an Act of God, and it was 


the Fault of the Plaintiff, that he did not demand the Aſſurance in the Life of the Wife, 
and after her full Age; for, it appears by the Verdict, that in 29 Car. 2. ſne was twenty, 
and that 32 Car. 2. ſhe had Iſſue, and ſo the Breach is not well aſſigned. But another Breach 
was ſhewed, (viz.) that the Wife being within Age at the Time of the Covenant, as appears 
by the Verdict, ſhe had not Power then to convey the Eſtate according to the Covenant; 
and this was a manifeſt Breach. T. Jones 196. 177175 | | 

One covenants to make further Aſſurance to the Bargainee as bis Counſel ſhall adviſe , in this 
Caſe the Bargainee himſelf, although he be learned in Law, may not deviſe this Aſſurance, 
but ſome Perſon of his Counſel ought to deviſe it; for if the Party himſelf may deviſe it, 
then it would be no Plea to ſay, Qued conſilium non dedit adviſamentum. 5 Co. 19. b. 
* in Eaſter Term 13 W. 3. in C. B. Walker v. Gower, this is denied for Law by all the 

udges. | 

7 covenanted with B. make and to do all ſuch Ads and Deviſes for the better Aſſurance 
which ſhall be deviſed by B. or his Counſel: B. deviſed a Releaſe to be ſealed by A. and C. 
his Son, and A. preſently ſealed it, but becauſe C. could not read, he prayed B. to deliver it 
to him, that he might ſhew it to a Man learned in Law, to inform him if it were according 
to the Covenant, and if it were according to the Covenant or Condition, he would ſeal it; 
which to do B. refuſed, and C. refuſed to ſeal it: This is a Breach of the Covenant, for 
that he did not require the Writing to be read to him, and he was bound to take Conuſance 
of the Law, whether it was according to the Covenant, and he ſhall not have a reaſonable 
Time to ſhew it to his Counſel, and the Covenant * peremptory, to be performed 8 1 
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To levy a 


Lins. 


At whoſe 
Coſt. 


Peril. Dyer 338. a. 2 Co. 3. So in Roll. Abr. 441, 442. If 4. being Copyholder for 
Life, covenants with B. to ſurrender to B. in Reverſion the ſaid Copyhold Tenement, ſuper 
rationalem requiſitionem ei fiend” per B. and after B. tenders to A. a Writing, Purporting a 
Letter of Attorney of Surrender of the ſaid Tenement to B. and A. requeſts that before 


they ſeal it, that ſhe by her Counſel circa ſcriptum illud infra rationabile tempus tunc proginy,, 
ſequens adviſaretur, which B. refuſeth, and upon this H. refuſeth to ſeal it: Admitting that 


A. was bound to ſeal the Letter of Attorney, and to ſurrender by ſuch Letter of Attorney 
then ſhe had broken her Covenant, for ſhe ought to take Conuſance of the Law at her Peril, 
whether the Letter of Attorney be according to her Covenant, and ſhall not have any Tims 
to be adviſed upon it; but the reaſonable Time mentioned in the Covenant, intends reaſonable 
Time in the doing it, v/z. ſhe ſhall have Time to read it before ſhe ſeals it. 


Where a bad Title was fold with a Covenant for further Aſſurance, and afterwards 


the Vendor purchaſes a good Title, he ſhall make the ſame over to the Vendee. 'Chay, 


Re 1 " . | | 
erbt for further Aſſurance does not oblige to releaſe the Equity of Redemption. 
Ld. Raym. 36. e | | e 
| One coveatulth for further Aſſurance to levy a Fine of all bis Lands in D. which were 
four Houſes, and tenders a Fine. Defendant pleads, that at the Time of the Covenant 
he was only ſeiſed of two Houſes, and that the other two deſcended to him afterwards, 
and good; for he is not bound to levy a Fine of more than he had at the Time of the 
Covenant, for then more would paſs, and is not like to the Caſe where more Acres are 
comprehended in the Fine, which will be to the Conuſor: So a Covenant to levy a Fine 
of two Acres, and the Fine is four Acres by the Name of two Acres, comprehended in 
the Indenture, is not good:” Roll. Rep. 103, 117. 2 Bulſt. 317. 
Covenant to make further Aſſurance, and to' do any Af? or Ads, &c. Plaintiff ſhews that 
he demanded of him and tendered a Note of a Fine, comprehending that he would levy a 
Fine of three Meſſuages, &c. and that he required him to acknowledge it before a Judge 
of Aſſiſe. The Defendant pleads, that in the Note there were more comprehended than 
he intended to aſſure: It is no Plea, for the Reſidue is to the Uſe of the Convuſor, and the 
Plaintiff needs not ſhew- that a Writ of Covenant was depending at the Time of the Re- 
queſt, though he muſt do that to make a good Fine. Cro. Jac. 231. : 
If one be bound to levy a Fine to another, he is not bound to ſue forth the Writ of Co- 
venant, but he who is to have Advantage of the Fine is to do it; and in the Caſe afore- 
ſaid, he ought to levy a Fine upon this Note notwithſtanding there was no Writ of Covenant 
then hanging; and in the ſaid Caſe, though the Note contained more Acres than the two 
Yard-Lands, it is good. Bust. go. IEP ee 127 B78 . 
A Condition that ſuch a Woman ſhould make ſuch further reaſonable Aſſurance to J. D. 
as J. D. ſhould deviſe: J. D. levied a Fine, and required her to come before the Judge of 
Aſfiſe to acknowledge; -ſhe came, and the Judge refuſed her as Non compos mentis. Per 
Cur*, The Condition was not broken, becauſe it is to make a reaſonable Aſſurance; oliter 
if the Words had been ſpecial to acknowledge a Fine. Leon. 34. ; 
Covenant #hat the Vendor ſhall make further Aſſurance at the Caſts and Charges of the Pur- 
chaſer; it was aſſigned for Breach, that a Note of a Fine was deviſed and ingroſſed in Parch- 
ment, and delivered to the Vendor to acknowledge the Fine at the Aſſiſes, which he re- 
fuſed to do. The Plaintiff's Aſſignment of the Breach was demurred to, becauſe he did 
not offer Coſts to the Vendor; and per Cur?, it is ill. Brownl. 1 | | 
Where there is a Covenant for further Aſſurance, as the Counſel of B. ſhall deviſe, 
and it is not faid at whoſe Charge, it muſt be at the Charge of him to whoſe Uſe the Fine 
is levied; Bulſt. go. | = . ien A At 
See concerning Covenants to make Eſtates and Aſſurances by Deed, Fine or Recovery, 
Paſt. (BB). | Mat oe | 


Seventhly, To Hand ſeiſed to Uſes. 
Although at the Common Law a Man cannot be Donor and Donee without parting with 


the whole Eſtate, yet it is otherwiſe upon a Covenant to ſtand ſeiſed to Uſes; and if any 
other Conſtruction ſhould be made, many Settlements would be ſhaken; in the making 


whereof nothing is more uſual now than for a Man to covenant to ſtand ſeiſed to the Uſe 


of himſelf and the Heirs of his Body. 2 Mod. 211. | 
A. covenanted to ſtand ſeiſed to the Uſe of the Heirs of his Body. Per Hale C. J. The 
Heir and Anceſtor are Correlatives, and as one Thing in the Eye of the Law; and that is 
the Reafon why a Man cannot make his right Heir a Purchaſer without putting of the 
whole Fee-ſimple out of himſelf; and if the Father's Eſtate turns to an Eſtate for Life, there 


will 
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all be no Queſtion; and in Fenwick and Milford's Caſe there refulted an Eſtate for Life to 
knit the Limitation to the original Eſtate. 


x. Here we are in the Caſe of an Eſtate- tall, and the Judges uſed to go far in making of 
ſuch a Limitation good, 


2. We are in the Caſe of an Uſe, which is conſtrued as favourably as may be, 
with the Intention of the Parties. 

This Caſe is not as if he ſhould have covenanted to ſtand ſeiſed to the Uſe of the Heirs 
of the Body of A. B. for there the Covenantor would have had a Fee-ſimple in the mean 
Time; but here it is all one as if the Limitation had been to himſelf and the Heirs of his 
own Body. Moed. g8. 


A. covenanted that after his Death his Heir ſhall ſtand ſciſed to the Uſe of his younger 
Son 3 this Covenant is void. Hob. 313. | 

If a Man, in Conſideration of Money received, and Marriage to be had with his Son, co- 
venants to ſtand ſeiſed; there no Uſe will ariſe to the Son and Woman without Marriage, al- 
though the Money be paid, becauſe the Marriage is the principal Conſideration in the Intenc 
of che Parties, and the Money is but the Acceſſary which attends the Marriage; but it would 
have been good by Eſtate executed by Fine, Feoffment or Recovery. Moor, Caſe 247. 

A Father cannot covenant that his Son ſhall ſtand ſeiſed of the Lands whereof the Father 
is ſeiſed ; for a Man cannot ſtand ſeiſed of that which he is not ſeiſed of. 3 Lev. 306, 307. 
Vent. 140. 

A Power to leafe Lands raiſed by a Covenant to ſtand ſeiſed where an Eſtate was ſettled 
on the Covenantor for Life, Remainder to his eldeſt Son, with Power to himſelf to leaſe 
Part of the Lands, &r. not good at Law, was decreed good in Equity; it appearing that 
the Conveyance was intended to be by Livery, which the Father was adviſed would be as 
well as by Covenant, and on other Circumſtances. Chan. Ca. 161. 


For more concerning Uſes, ſee Of Deeds to lead the Uſes of Feoffments, Sc. and of 
Deeds of Covenant to ſtand ſeiſed to Uſes, in the next Chapter. 


to comply 


(AA) Covenants commonly annexed to Eſtates for Lives or Years, and not to Eſtates 
in Fee-fumple. 


Firſt, Concerning the Payment of Rent and other Payments iſſuing out of Land. 


i a Parſon by Indenture leaſes his Parſonage for Years, rendring Rent, and the Leſſee Rent. 


covenants to pay his Rent, and before any Day of, Payment the Parſonage is ſequeſtred 
for Non-Payment of the firſt Fruits, yet the Leſſee ſhall not be excuſed of the Payment oi 
his Rent. Heil. 54. : 

C. C. made a Jointure to his Wife M. for her Life, and dies without Iſſue; T. C. his Bro- 
ther and Heir, grants an Annuity or Rent-charge of 200. per Ann. to the Plaintiffs in Truſt 
for M. and this was to be in Diſcharge of the ſaid Jointure, Habendum to them and their 
Heirs, Executors, Adminiſtrators and Aſſigns, in Truſt for M. for Life, with a Clauſe of 
Diſtreſs and covenant to pay the 2001. per Ann. to the Truſtees for the Uſe of M. The Breach 
aſſigned was, that the Defendant had not paid the Rent to them to the Uſe of M. Defendant 
demurs ſpecially, becauſe it appears here is a Grant of a Rent-charge for Life, which is ex- 
ecuted by the Statute of Uſes, and therefore there ought to have been a Diſtreſs for Non- 
payment. Per Cur*, The Clauſe of the Diſtreſs is given by the expreſs Words of the Sta- 
tute to Ceſtuy que Uſe ; but here is a double Remedy by Diſtreſs or Action; for if the Leſſee 
aſſigns his Intereſt, and the Rent is accepted of the Aſſignee, yet Covenant lies againſt the 
Leſſee for Non-payment upon the expreſs Covenant to pay; ſo if a Rent be granted to S. 
and a Covenant is #0 pay 4% N. 10 bis Uſe, it is a good Covenant. It was objected, that it is 
not ſaid the Money is not paid to M. and if not paid to her, the Breach is not well aſſigned: 
But per Cur?,-It is good; and the Aſſignment of a Breach, according to the Words of the 
Covenant is good enough. And if the Defendant did pay the Money to the Plaintiff, or to 
M. he might plead it. 2 Mad. Rep. 138. 

If A. leaſes to B. certain Lands for Years, rendring 40 J. per Ann. and a Stranger cove- 
nants with A. that B. ſhall pay unto bim the 401. for the Farm and Occupation of the Lands, 
and before any Day of Payment A. ouſts B. of his Farm, B. is excuſed of the Payment of 


the Rent; for the Covenant was, that B. ſhould pay 407. for the Farm and Occupation; ſo 


that it is as a conditional Covenant, and there ought to be quid pro quo; and here the Con- 
ſideration upon which the Covenant is conceived, viz, the Farm, and the Occupation of it, 
is taken away by the Act of A. himſelf, 3 Leon. 159. Z 

| It Leſſee covenants 7 pay bis Rent to the Leſſor, and he pays it before the Day, the ſame 
13 not any Performance of the Covenant; otherwiſe of a Sum in Groſs, Lev. 136. 
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Where Rent 
15 to be de- 
mandcd, 


Leſſee covenants that if the Rent be behind at any Time of Payment, according to the Form of 


ment, for he is not bound to demand it, but the other ought to pay it without Demand 


When an expreſs Covenant is 7 pay the Rent at ſeveral Days, an Action of Covenant wilt 
lie before all the Days of Payment be palt, and an Action of Debt will not lie till all th, 
Days of Payment be paſt; and in ſuch Cafe Debt lies properly on Grant of Annuity fg 
Life or Years. Brownl. 19, 20. | 

A Rent of 200 J. per Ann. was granted to B. and II. for the Life of M. Habendum a 
opus & uſum M. and there was a Covenant in the Indenture 4 pay the Rent, ad opus & uſyy 
M. B. and H. brought Covenant, and good. This Remedy by the Statute of Uſes was not 
transferred to M. Med. 223. By the Stat. 27 H. 8. c. 10, Ceftuy que Uſe of a Rent hath all 
ſuch Remedies as if the Rent had been actually granted to him; but that has Place only 
where one is ſeiſed of Lands in Truſt that another ſhall have Rent out of them, and not 
where a Rent is granted to one to the Uſe of another. Vide ibid. & 2 Med. 138. 

A Man granted a Rent to one for Life, and half a Year after, /o be paid at the Feaſts ef 
the Annunciation and Michaelmas by equal Portions, and covenants with the Grantee for 755 
Payment of it accordingly The Grantee died 2d February and the Executors of the Grantee 
brought an Action of Covenant for 20/. which was a Moiety of the Rent, and to be paid at 
the Annunciation after; it is well maintainable. And by Coke, If a Man grants, Rent for an- 
other's Life, the Remainder to the Executors of the Grantee, and covenants #0 pay the Rent 
during the Term aforeſaid; this is good collective, and ſhall ſerve for both Eſtates. - And ir 
was agreed, when a Rent is granted, and by the Deed the Grantor covenants t pay it, the 
Grantee may have Annuity or Writ of Covenant at his Election. 2 Brewnl. 283. 

Two Tenants in common make a Leaſe, and reſerve a Rent and Covenant that neither 
ſhould releaſe, and one of them releaſtth his Part; this is a Breach, for that in Debt they 
ſhould both join, and now by their Releaſe the Action is gone. Brownl. 78. 

Sir John Spencer made a Leaſe for Years to Sir Jchn Points, rendring Rent, by Indentute; 


the Indenture, that the Leſſor ſhall have 2001. Nomine pœnæ for ſuch Default; the Rent is 
behind. Debt is brought for the Nomine pane. Per Cur', Action of Debt did not lie with- 
out Demand of the Rent. Vide F. N. B. 120. ſeems contrary. Godb. 154, Roll. Ar. 
459, 460. 

=o Aſſignee of the Reverſion ſhall have Covenant againſt the Leſſee where the Leaſe was 
made; for Covenant goes only in Privity of Contract, and although now by the Statute the 
Covenant paſſes to the Aſſignee, yet the Nature of it is not altered by the Statute, but it is 
aſſignable only as a Contract, and therefore ought to be brought where the Contract was 
made ; otherwiſe in Debt for Rent. Lev. 259. Saund. 237. Sid. 401. 

If a Man lets Land by Indenture for Years, reſtrving a Rent payable at certain Days at J. 
and the Leſſee in the ſame Indenture covenants to pay the ſame Rent at the Days and Place 
aforeſaid, he ought to pay it without any Demand of the Leſſor. Rell. Mr. 459, 460. 

But if a Man lets by Indenture certain Coal-Mines, reſerving Rent, and the Leſſee is 
bound to obſerve, perform, pay and keep all Payments, Rents, Covenants, Grants and 
Agreements in the faid Indenture mentioned. In Debt on the Bond it is a good Aſſignment 
of the Breach of the Condition, that the Leſſee did not pay him the Rent at the Day of Pay- 
ment by the Reſervation, without alledging he demanded, the Rent at the Day of Pay- 


aliter if he covenant to pay the Rent, being lawfully demanded. Roll. Ar. 460. 
If A. lets Land to B. per Indenture for Years, reſerving 201. per Ann, Rent, payable at 
four Feaſts by equal Portions; and after B. is bound in an Obligation to A. upon Condition 
that if he pays to A. for the Rent of the ſaid Premiſſes the yearly Sum of 207. for the Term 
demiſed, at four Quarterly Days, according to the Tenure and Effect of one Leaſe made, 
bearing Date with this Obligation, and made between the ſaid Parties, according to the 
Tenure and Effect of the ſaid Leaſe, by even and equal Portions, then the Bond to be void: 
The Leſſee is not bound to pay the Rent by this Condition, without any Demand of the 
Leſſor, for that this refers to the Indenture of Leaſe, and that this ſhall be paid as a Rent, 
according to the Indenture. Rell, Ar. 460. T. Jones 33. 
A Leaſe for Years of Land by Deed, rendring Rent, being made, the Leſſee binds him- 
ſelf in a Bond of 107. to perform all Covenants and Agreements contained in the Deed. 
The Rent afterwards being behind, the Leſſor brings an Action of Debt on the Bond for 
Non- payment. The Obligor pleads Performance of all Coyenants and Agreements. The 
Leſſor ſaith, the Rent is behind. It is no Plea for the Obligor to ſay, the Rent was never 
demanded : But in this Bar he ought to have pleaded, that he had performed all Covenants 
and Agreements, except the Payment of the Rent, and as to that, that he was always ready 
to have paid it, if any Perſon had come to demand it. But as to the firſt Plea it was held 
pot to be good. But if the Leſſee be particularly expreſſed by Covenant to pay the Rent, 


there he is bound to do it without any Demand. Godb. 985. Condition 
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Condition to perform Covenants in an Indenture, whereby Land was leaſed, rendering 101, 
per Ann. Rent at ſuch a Feaſt, or within fix Days after the Feaſt. Defendant pleads Per- 
formance, Plaintiff aſſigns a Breach, that ſuch a Day, being the 6th Day after the Feaſt, 


before Sun-ſet, he demanded 7; J. Rent then due, and that neither the Defendant nor any for 


him was ready to pay it. Per Cur”, He needs not ſhew the certain Time when he came, 
nor how long he remained there. It was objected, that this Demand was not good, be- 
cauſe he demanded as a Rent then due, for he ought to have demanded as a Rent due the 
laſt Feaſt : But per Cur”, It is not due to be demanded till the ſixth Day, though the Tenant, 
if he will, may pay it before. Cro. Zac. 499. | 

In Error in the Exchequer-Chamber of a Judgment in Debt in B. R. on Bond of 2001, 
conditioned, that if the Obligor ſhould at all Times well and truly pay, perform and keep 
all and ſingular the, Rents, Covenants, Grants, Articles, Payments and Agreements, which 
on his Part, &c. Defendant 2 generally Performance of all Covenants. Plaintiff re- 
plies, and ſhews a Breach for Non- pay ment of the Rent at ſuch a Time, but doth not ſhew 
any Demand of that Rent; whereupon the Defendant demurred ; and it was adjudged pro 
Quer. Now the Defendant aſſigned for Error, that foraſmuch as the Condition of the Bond 


is general, and not particularized for the Payment of the Rent, the Rent is not payable 


without Demand, and therefore the Breach was not well aſſigned. Cur* contra, and that the 


Judgment is well given; for he pleading Performance of the Payments, Covenants and 


Agreements, it ſhall be intended he had really performed them, and ſo had paid all the 
Rents ; and when the Plaintiff replies, that he had not paid ſuch a Rent, he need not to al- 
ledge a Demand, for the Defendant may not ſay it was demanded, for then it ſhould be a 
Departure from the Plea; and yet the Obligation being general for Performance of Cove- 
nants, doth not alter the Nature of the Rent, but that it ought to be demanded, Cre, 
Car. 76. | 


In Debt for Rent, Quod cum per Indenturam teftatum exiſtit ; on Demurrer in Sbelbery's Declaration? 


Caſe, Judgment was for the Defendant; but in Covenant on Bond to perform Covenants, 
ſuch Declaration is good. Per Cur*. 2 Keb. 383. Keb. 570. Debt is grounded on the 
Demiſe, which muſt be more poſitively alledged ; contra in Covenant, which is collateral. 

In Debt or Covenant by Heir or Executor for Rent, he muſt ſay the Teſtator was poſſeſſ- 
ed; and ſo of Succeſſors of Biſhops, he muſt ſay he was ſeiſed, and conveyed the Reverſion 
by Deed ; for Biſhop, Dean or Corporation, cannot be intended ſeiſed in other Capacity. 
3 Keb. 69. 2 Lev. 68. | | | 

The Plaintiff declared that he demiſed to the Defendant certain Lands for thirteen Years, 
to pay to him 40 l. Quarterly, and faith not annuatim : It was amended, and the Word annuatim 
inſerted. By Kelyng and Windham, The Addition of annuatim is more than what the Law 
implied before. T. Raym. 160. ä | 
lf the Leſſee covenants to perform Articles in the Indenture, it is ſufficient to ſay, the Rent 
was demanded ; but. if there be an expreſs Covenant to pay the Rent, there needs no De- 
mand. 3 Keb. 299. | WW 

In Covenant for Payment of Rent at divers Days, which amounts to ſuch a Sum; in the 
Declaration the total Sum was miſcaſt, yet it was good, for that all in this Action ſhall be re- 
covered in Damages; after in Debt for Rent. Roll. Rep. 335. 3 Bulſt. 155. 

In Covenant to pay Rent, in the Declaration there needs not be any Demand alledged, 
becauſe the Covenant was to pay ſuch a Sum for Rent expreſly, but as to a Condition of a 
Bond for Performance of Covenants expreſſed in ſuch a Leaſe, one of which for Payment of 
Rent; in that Caſe the Bond will not be forfeited without a Demand. Vent. 259. | 
Bond with Condition to perform Convenants in a Leaſe : One Covenant was, that the Leſſce 
ſhould pay 40s. yearly at the Feaſt of the Annunciation, or within fourteen Days after; and 
the Breach aligned was for Non-payment at ſuch a Feaſt in ſuch a Year. Defendant faid, 
he paid it at the Feaſt; on which they were at Iſſue; and on Evidence it appeared that the 
ſame was not paid at the Feaſt, but in eight Days after it was paid. Per Cur', By his 
Pleading that he paid it at ſuch a Day certain, and tendering that for a ſpecial Iſſue, he hath 
made it Part of the Iſſue; but if he had pleaded that he had paid it within fourteen Days, 
viz, the eighth Day, that had not made the Day Parcel of the Iſſue; but then he might 
have given Evidence that he paid it at another Day. within the fourteen Days. Q. If the 
Breach be well aſfighed, in ſaying he had not paid it at the Feaſt, without ſaying, nor within 
the fourteen Days? Gogh, 100. © © 2 . Bs en | 


In Covenant upon a Deed not indented, - Plaintiff declared upon à Leaſe of certain Land Pleading, 


to the Defendant, 'rendring Rent, who covenants to pay it; and aſſigned a Breach in Non- 
payment, Defendant proteſtando, and that he did not enter nor occupy the Land, as the 
Plaintiff had ſuppoſed, Pro placito dicit, That the Plaintiff Nil bhabuit in tenementis tempore 
dimifſionis, Plaintiff replies, Quod habuit bomm titulum unde potuit dimittere, Defendant 
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demurs generally, and the Court held the Replication ill, not ſhewing what Title he had, 
according to Cro. Fac. 312. And this notwithſtanding it was not by Indenture; and it is 
all one in Debt for Rent, for if there is not any Rent, there 1s not any Covenant to pay 
the Rent. 3 Lev. 193. | 

Covenant to pay the Defendant's Wife (on Separation) 50 J. per Ann. and for Non: pay. 
ment, the Separation continuing, the Action is brought ; but upon Oyer it was, Proviſo that 
the Wife would live at ſuch a Place as N. and V. appointed. Defendant pleads, ſhe did not 
live at ſuch a Place as V. and V. appointed. The Plaintiff replies, that ſhe was always read 
to live at any ſuch Place, but that N. and V. appointed no Place. Defendant demurs, as being a 
Condition precedent. But per Cur”, This is not a Condition precedent, but a Condition ſyb. 
ſequent, and in Defeaſance; the Covenant being in Purſuance of a former abſolute Agree- 
ment to pay ſo much; and it is like the Aſſent of the Huſband, which is intended till the 
contrary appears, and here muſt be an Appointment: Judgment pro Quer. 3 Keb. 229, 363. 

In Action of Covenant the Defendant cannot plead the Plaintiff Nihil habuit in tenementis, 
though ſuch a Plea is good in Action of Debt for Rent. 2 Vent. 99. 

If Rent be reſerved out of a Thing incorporeal, and there is an expreſs Covenant to pay 
it: Qu. If he may plead Eviction. Allen 79. ; 

One reciting that he was ſeiſed of Land, granted a Rent out of it, and covenanted to pa 
the Rent, he could not plead to his Covenant, that he had nothing in the Land. 2 Vent. 69. 

Covenant for not paying of Rent. Defendant pleads Entry and Suſpenſion, Plaintiff re- 
plies, The Defendant did re-enter, and ſo was poſſeſſed of his former Eſtate: This is an 
ill Replication; for they ought to ſnew that he entered, and was poſſeſſed till the Rent grew 
due. To make Suſpenſion of a Rent reſerved on a Leaſe for Years, the Leſſor muſt ouſt 
the Leſſee of Part of the Thing let at leaſt, and hold him out till after the Day on which the 
Rent is payable; and if the Leſſee re- enters, the Rent is revived. Syle 432, * 

Covenant on a ſpecial Covenant to pay Rent at certain Days. The Defendant pleads, that 
no Rent was behind: It is an ill Plea in Covenant, for by that Plea the Defendant confeſſeth 
the Covenant broken, and that Plea tends but in Mitigation of Damages. Brownl. 19. 

But by 2 Brownl. 273. the Defendant levied by Diſtreſs. By this Plea the Defendant con- 
feſſeth that it was not paid according to the Reſervation, for the Plaintiff cannot diſtrain if 
it were not beind after the Day; but Payment at the Day had been a good Plea. | 

A. leaſed to B. Land for 401. per Ann. and a Stranger covenanted with A. that B. ſhould 
pay him 407. for the Farm and Occupation of the ſaid Lands. 4. brought Covenant ; De- 
tendant pleaded, that before the Day of Payment the Plaintiff put the ſaid B. out of his Farm. 
Per Cur, It is a good Plea, for the Defendant hath covenanted that the Leſſee ſhall pay for 
the ſaid Farm and Occupation 401. ſo it is as a conditional Covenant, and here is quid pro 
quo; and here the Conſideration upon which the Covenant is conceived, viz. the Farm 
and Occupation of it, is taken away by the Act of the Plaintiff himſelf. 3 Leon. 159. 
2 Leon. 115, 

In Dale 6n Bond for Performance of Covenants, Articles, Sc. contained in a Leaſe for a 
Year, Defendant pleads Performance of Covenants. The Plaintiff replied, that the Defen- 
dant did not pay the Rent reſerved upon the Leaſe at ſuch a Day, according to the Form and 
Effect of the Condition of the Obligation. Defendant rejoins, and alledgeth an Entry by the 
Plaintiff into the Land leaſed before the Rent, and that he kept Poſſeſſion till the Rent-Day 
was paſſed. On Iflue found pro Quer', the Defendant moved in Arreſt of Judgment, for 
that the Plaintiff ſaith, that the Defendant paid not his Rent according to the Form, Ec. of 
the Condition of the Obligation, whereas there is no Mention of any Payment of the Rent 
in the Condition of the Bond, but in the Leaſe only; /ed non allocatur; becauſe the Defen- 
dant by this Rejoinder has confeſſed that ſuch Rent was in Arrear, and has waived taking 
Iſſue upon it, and taken Iſſue upon another Matter, and therefore this ſhall be well enough 
after a Verdict. And per Hale, It is all one in Subſtance to plead as the Plaintiff has done, 
and to have pleaded fecundum formam & effectum Indenture ; for the Condition of the Bond 
comprehends all that is comprehended in the Leaſe, Hard. 319. It might have been a Que- 
{tion had it been upon Demurrer. | | 

In Debt on Bond to perform Covenants ; one Covenant was, that the Defendant ſhould pay 
121 per Ann. for a Meſſuage to him demiſed, quarterly. The Defendant pleads Performance 
of Covenants. Plaintiff aſſigns for Breach, that he did not pay 3. one Quarter's Rent. 
Defendant rejoins, Before the ſaid 3/7. was due the Plaintiff entered upon him and expelled 
him. Plaintiff demurs, for the Rejoinder is a Departure, and ſo ruled per tot Cur. There 
was cited a Difference out of Cro. Car. 76. where the Condition is.to perform all Covenants 
contained, and where it is all Covenants and Payments, there the Defendant pleaded Per- 
formance of all. Plaintiff aſſigned a Breach in Non-payment of the Rent; the Defendant 
cannot rejoin, that it was not demanded, for it is a Departure. T. Raym. 22. EE" 
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la Debt on Bond for Performance of Covenants ; Defendant pleaded Performance gene- 
rally ; ſpecial Breach is for Non- payment of Rent. Defendant rejoined, that the Plaintiff 
entered before the Rent-Day. Per Cur”, It is a Departure, (but in Baker and Spaines's Cale, 
Hab. 7. it was alledged in the Rejoinder, that there was no Demand made) but all agreed, 
that in an Action of Covenant this Rejoinder had not been good. But by Vindbam, It is 
Departure, and not like the Caſe of Demand, which is neceſſary to make the Rent due ; 
whereas this is only an Excuſe of what he confeſſes, Cro. Eliz. 76, Chapman's Caſe. By 
Tuiſden, It ſhould have been pleaded that the Defendant had performed Covenants ſpecial- 
, paying his Rent till ſuch a Day, and that the Leſſor entered; and fo agreed per Cur* ; 
but this general Perforance is intended of an actual Peformance. And by Twiſdex, Upon 


general Performance pleaded, the Plaintiff replies, Rent Arrear. The Defendant cannot re- 


join by want of a Demand, though he might have excuſed himſelf by pleading a Tender in 
Bar. Keb. 115, 178, 185, 283. K Io 1 


In Covenant Breach was aſſigned for Non- payment of Rent according to the Covenant in 
the Indenture. Defendant pleaded Nil debet; that is no Plea in this Caſe upon the Inden- 
ture; adjudged upon general Dernurrer. 3 Lev. 170. 

If the Leſſee aſſigns his Term, and after the Leſſor aſſigns his Reverſion, and the Aſ- 
ſgnee of the Reverſion accepts the Rent of the Aſſignee of the Term, yer he may have Action 
of Covenant againſt the firſt Leſſee. But per Twi/den, If after ſuch Aſſignment of the Re- 
verſion Leſſor brings Covenant, Leſſee may not plead he had aſſigned over his Reverſion. 
Bur which of them, whether the Leſſee or Aſſignee, which firſt brings his Action, ſhall bar 
the other, viz. Leſſee ſhall plead ſuch Recovery in Bar to the former Action. Sid 402, and 
Lev. 259- | | | 
The Plaintiff declared upon a Leaſe for Years, wherein the Reſervation was by the Word 
Reddendum, and an expreſs Covenant for the Payment of the Rent; and that the Leſſor aſſigned 
the Reverſion to him and his Heirs, and that the Rent became due at ſuch a Feaſt after the 
Aſſignment, and was not paid; Es fic infregit conventionem. The Defendant pleads, that 
before the Rent became in Arrear, the Leſſor had releaſed to him all Covenants and De- 
mands. Plaintiff demurs. Per Cur', 1. Covenant lies upon the Word Reddendum, but 
doubted if this Word would maintain Covenant upon a Leaſe for Life. 2. The Releaſe of 
the Leſſor, after the Aſſignment of the Reverſion, is no Bar to the Plaintiff; and this is by 
the Common Law, and alſo by Stat. 32 H. 8. for this Covenant runs with the Reverſion. 
T. Jones 102. 2 Lev. 206. 1 0 A bar cn k 2:3 3 

An Action of Covenant was brought by the Aſſignees of a Reverſion againſt the Defen- 
dants Leſſees, upon a ſpecial Covenant in a Leaſe for Years, for Payment of the Rent ac- 
cording to the Reſervation z and for Non- payment of the Rent incutred, after the Aſſign- 
ment, the Action is brought. One Defendant Nil dicit, the other Defendant pleads A#io 
von, and pleads a Releaſe by him before the Aſſignment to the Plaintiff to the other Defen- 
dant by 12 Conſent of the Leſſor, and that the Leſſor had accepted the other ſole Tenant 
of the Meſſuage, Fc. and he paid one Rent to the Leſſor, who had accepted it as of his 
Tenant. - Plaintiff demurs. Per Cur', On Bret and Cumberland's Caſe, Cro. Fac. 522. it is 
expreſly reſolved, that no Act of the Leſſee can diſcharge him or his Executors of the ſpe- 
cial Covenant, of which alſo the Aſſignee of the Reverſion ſhall have Advantage by the Stat. 
32 H. 8. Judgment pro Quer. 2 Bulſt. 282. T. Jones 14. 

In an Action of Covenant for Payment of Rent reſerved in a Leaſe for Years ; Defendant 
pleaded that the Plaintiff after the Leaſe made had ſeparated, taken down, and taken away 
i Penthouſe fixed to the ſaid Premiſſes demiſed, and detained them before the Rent became 
due, Et adbuc detinet. Plaintiff. demurs, and Judgment was given for him; for this was 


not a Suſpenſion of the Rent, but a Treſpaſs, for which the Defendant may have his Action. 
T. Jones 148. ya; + 2 


pen] Ke rk? | = LYSED ili & ol1s 9 

la Covenant Plaintiff declares, that ſhe was poſſeſſed of certain Houſes in S/. Martin's 
Jane for a Term of Tears, and that ſhe demiſed the | ſaid: Houſes to R. G. fot twenty-one 
Years, under a certain Rent, which he covenanted to pay; that before the Sealing of the 
Leaſe, it was indorſed for the Payment of twelve Bottles of Canary Wine every Year to 
C.T. the Leſſor. Leſſee entered and made his Will, and made S. G. ſole Executrix ; ſhe 
entered, and aſſigned the Term to the Defendant, who entered, c. and aſſigned the Breach 
in Non-· payment of the twenty - four Battles of Sack, which was due for two Years, and alfo 
for Arrears of Rent after the Aſſignment matle to bim by the ſaid Executtik. Defendant 
leads, that before the ſaid Wine and Rent became due, he aſſigned his Intereſt to J. M. 
but did not plead Notice given to the Plaintiff, or that ſhe had accepted the Rent. Judg- 
ment on Demurrer in C. B. was given pro Quer', and Writ of Ertor brought. Now in Keigh:y 
and Bulkley's. Caſe, Sid. 338. Debt was brought for Rent by Aſlignee of a Reverfion againit 
the Aſſignee of a Term, who pleaded that he had aſſigned over his Intereit, but not that 


he 
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424 Covenants. 1 
he had given Notice of the Aſſignment; he was adjudged ſtill Tenant, becauſe he had not 
given ſuch Notice; but by Twiſden he need not give Notice. Error was brought in that Caſe; 
and Hale C. J. and Bridgman were of Opinion, that Notice was not neceſſary; but in the 
principal Caſe, Judgment was given for the Defendant in the original Action, and the Judo. 
ment in the Common Pleas reverſed. It was held, that the Aſſignee was Chargeable b 
Reaſon of the Land, and when he had parted with his Intereſt, there could be no Reaſon 
given why he ſhould be any longer hable, eſpecially ſince the Executor of the Leſſee is ſtil 
bound to perform the Covenants in the Leaſe ſo long as ſhe hath Aſſets; and that was the 
true Reaſon of Heliar and Casbard's Caſe; Sid. 266. Vide 2 Ventr. 228. 3 Lev. 295 
4 Mad. 71. Sid. 338. Lev. 215. F 8 | g 

In Action of Covenant, Plaintiff declared on a ſpecial Covenant in a Leaſe by Deed for 
twenty-one Years to pay the Rent. The Defendant pleads a former Leaſe made by Bargain 
and Sale to one Allen, by the Leſſor for 1000 Years, but no Entry is alledged of the $f 
Leſſee; to which the Plaintiff demurred on 4 Co. 53. Dyer 256. becauſe no expreſs Eviqtion 
is made of the Eſtate, but only of the Poſſeſſion, and eſpecially becauſe no Entry is alledged, 
Twiſden agreed this a good Leaſe by way of Eſtoppel, and if the Rent be in Being, the Co- 
venant remains; e converſo if not; which the Court agreed: But it being ſaid that Alley was 
attainted, by Reaſon whereof, and of the Stat. 13 Car. 2. it came to the Crown. This is x 
ſufficient Eviction, without any Entry. or. Office alledged, and the King is in actual Poſſeſſion 
as much as if the Party had actually entred; although a common Perſon ſhould not be in 
actual Poſſeſſion without Entry by himſelf or the firſt Leſſee; Judgment pro Defendant : For 
this cannot be good as a Leaſe in Reverſion, being not ſo pleaded, but as a Grant of a3 
preſent Eſtate, and being a Leaſe extracted out of the Inheritance, there needs no Attornment 
be alledged, being by Bargain and Sale. But all agreed, that upon Aſſignment of Leal: 
there muſt be Attornment, and in both ſpecial Notice muſt be given by the Afﬀignee as to 
Penalties, though not as to the Rent; the Plaintiff hath declared of a Leaſe in Poſleflion, a; 
at Common Law, is avoided by Eviction. 2 Keb. 444. Vide Sid. 399. 70 

In an Action on an expreſs Covenant to pay Rent, the Leſſee Sfeaded Aſſignment and 
Acceptance; to which the Plaintiff demurred, becauſe he hath Election, notwithſtanding 
his Acceptance of Rent of the Aſſignee, which the Court agreed on, Cro. Eliz. 503. although 
this continues as a Rent. Judgment pro Quer'. 2 Keb. 640. | 

Pleadings. In Scire Facias on Recognizance to keep Covenants ſpecified in certain Indentures ſet forth 

which was a Demiſe by S. to E. and a Re-demiſe by E. to S. rendering Rent at Lincolns- Im 
Hall. Defendant pleaded Performance. Plaintiff ſhewed there is Rent due at Mic haclmas 
laſt, and ſo a Breach. It was moved in Arreſt of Judgment, that it is not ſufficient; the 
Condition being to perform Payments in both Indentures, and the Breach is only aſſigned 
in ultimo mentionat', and either in Severalty ſhall not be intended. But per Cur”, Either of 
them are ſupplied by the Nature of the Covenants. The Iſſue in Chancery was on Payment 
at Lincolns-1nn Hall; the Venue muſt be from Holborn. Keb. 471. bd 

Covenant was brought for Non-payment of Rent, upon a Demiſe of-Allum Mines. De- 
fendant pleaded the Plaintiff incloſed the Mines, ſo that the Defendant could not have In- 
greſs to the Work; and this was tried at London, where the Covenant was alledged to be 
made, Moved that this was a Miſ-trial; but this is aided by the Stat. 16 & 17 Car. 2. c. 8. 
To prevent Arreſts of Judgment. T. Jones 82. Aynſworth and Chamberlain. Yet in the 
Caſe of Crefis and Winter, Hil. 20 & 21 Car. 2. B. R. it was held the contrary. See | 
the Caſe of Gerrard and Holland, Cre. Fac. 43. But by later Opinions this is aided, by the 
ſaid Statute. al it „e e i 03 DOS M1 

Annuity. In Debt on Articles of Agreement to pay an Aunuity during the Reſidue of the Term aſſigned 

to J. S. not ſhewing for what Years a Term, and Breach aſſigned in Non- payment during the 

Reſidue of the Term, without ſaying yet to come; and ſo when the Damages are laid, the 


” — 


Term might be expired. After Judgment by Nil dicit, the Court conceived it might be ill; 

contra if a Verdict were, for then a Term ſhall be intended. Keb. 4335. | 

In Action of Covenant upon an Indenture' made by the Wife of the Defendant whilſt ſhe 

was Sole, to the Wife of the Plaintiff, whereby (reciting that ſhe was ſeiſed in Fee of cer- 

tain Lands, in Conſideration of a Marriage to be had between the Plaintiff and her Son) 

ſhe did grant to the Plaintiff a Rent- charge out of theſe Lands, Habendum after the Death 

of her Son, and covenanted to pay it, &s. The Defendant pleaded; that ſhe had not been 

long in the Land at the Time of the Grant, but that a Stranger was ſeiſed of it. Upon De- 

murrer it was adjudged pro Quer, both becauſe the Defendant is eſtopped by the Deed, 

and that the Covenant extends toit as an Annuity. + Allen 9. 

Covenant to Plaintiff declares, that the Defendant's Predeceſſor, Biſhop of Salitbury, being ſeiſed in 
pay Taxes, Fee, let to the Plaintiff certain Lands for twenty-one Years, reſerving the ancient Rent, and 
covenanted for him and his Succeffors to diſcharge all publick Taxes upon the Land, 3 

tha 
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that the Defendant was ſince made Biſhop, and a Tax was aſſeſſed by Parliament, and he 
refuſed to pay it. Q, Whether this is ſuch a Covenant as ſhall bind the Succeſſor as incident 
to a Leaſe, which the Biſhop is impowered to make by the Statute of 32 H. 8. If it ſhould 
now be taken that every Covenant ſhould bind the Succeſſor, the Stat. 1 Eliz. ſhould be of 
none Effect. By Hale, Admitting this was an ancient Covenant (and ſo it ſhould have 
been averred to have been uſed in former Leaſes) to diſcharge ordinary Payments, as Pen- 
ſions or Tenths granted by the Clergy, then it might bind the Succeſſor, by 32 II. 8. but it 
were very hard to extend it to new Charges: However this Covenant ſhall prove, it would 
not avoid the Leaſe, but the Declaration being inſufficient, they did not reſolve it fully; | 
for he ſaith the Predeceſſor was ſeiſed, but faith not in jure Epiſcopatus, for he might be 
ſeiſed in his natural Capacity. Vent. 223. 2 Lev. 68. | | 

A Leſſee covenanted with the Leſſor to pay all Charges, Dues and Duties to be paid, for 
or by Reaſon of the Land, and to diſcharge the Leſſor of them; after this in 18 Car. 1. the 
Act of Parliament for the 400,000 J. is made; which ſaith, That the Leſſors ſhall be charged 
for their Rent to the ſaid Tax. If this Act of Parliament diſcharged the Covenant, was 

ropoſed to Mr. Hale and Serjeant Roll to have their Opinions under their Hinds, which 
they did in this Manner: Mr. Hale wrote, No; 1. Becauſe the Act did not intend to diſ— 
charge this Covenant; for if it had intended ſo, then it would have ſaid, That all Covenants | 
ſhall be void, as in the Stat. 39 Eliz. c. 2. of converting Arable Land into Paſture; and | 
Stat. 14 Eliz. c. 11. of Leaſes, expreſſes Clauſes to make all Covenants void; which ſhews | 
that otherwiſe they ſhall not be taken away, 2. This Covenant is a collateral Thing. 3. It \ 
was a Fault in the Leſſee to make ſuch a Covenant; he might have made a Covenant to 
diſcharge all ordinary Charges. 4. Authorities upon the ſame Reaſon, Statute of Sewers, 
23 H. g. ſaith, that every one who may have Benefit or Loſs ſhall contribute; yet it hath 
been adjudged, that if any particular Perſon be to repair a Bank by Preſcription, he, and 
no other, ſhall repair it. +5 Co. 100. But Serjeant Roll and others wrote contra; 1. Becauſe 
the Leſſor is Party to the Act of Parliament, and hath diſpenſed with it, as in 6 Co. Morris's 
Caſe, 2. The Intent of the Act was to eaſe the Leſſee of Fart of the Burden, and put this 
Part on the Leſſor. 3. Alias the Leſſee, by the Force of the Covenant, ſhall be driven to 
pay all the Rent to the Leſſor, and yet to bear all the Charge of the Tax, and the Leſſor 
ſhall have all his Rent, and ſhall pay no Charge of the Tax, which will be againſt the 
Words and Intent of the Act: As to the Objection on the Statute of Sewers, the Book is 
not ſo, for the Commiſſioners may tax all, if they will, upon the Words of the Statute. 
Law of Covenants 251, 252. | if 

Per Ch. Juſt. Roll and Juſt, Nichols, nullo contradicent', in Rawſon's and Marten's Caſe, 1 
Trin. 1650. in ſuper Banco, it was held, that if an Ordinance of Parliament is, that the | 
Leſſee ſhall deduct the Money monthly for the Parliament Army out of his Rent, and the 
Leſſce covenants in his Leaſe to pay all the Taxes and Charges for or by Reaſon of the | 
Land: If this Leaſe was made before the Ordinance, there the ſubſequent Order of Parlia- {1 
ment ſhall take away this Covenant, becauſe every one is privy to an Act of Parliament; and 4 
ſo the Leſſor, by this ſubſequent Ordinance, hath taken away the Covenant, and then it is 
all one as if the Leſſor had ſaid, I will pay it, and you ſhall not pay it; 47zs if the Leaſe 
had been made after the Ordinance. 


Secondly, Concerning Reparations, Vide Concerning Building (BB) poſt. 


The Words in a Leaſe for Years, that the Leſſee ſhall repair, make a Covenant. Roll. Abr. Words, 
518. Cro. Jac. 399, 521. 3 Bulſt. 163. Roll. Rep. 359. 2 Roll. Rep. 63. 

The Leſſee covenants to build three Houſes upon the Premiſſes, and keep them in good 
Repair, and deliver up the Premiſſes, ac domos & ædiſicia ſuperinde ere? well repaired : 

He builds four, and lets one fall to decay ; the Covenant extends as well to the other Houſe, 
as to the three which were agreed to be built. 2 Vent. 128. Vide 3 Lev. 264, 265. 

Magdalen College Oxon was ſeiſed of a Houſe and a Mill, demiſed it to L. for thirty- Where one i: 
one Years» L. let the Mill to J. S. for five Years, and afterwards demiſed the Houſe and bound to re. 
Mill to F. by Indenture for thirty-one Years; F. covenanted 7o repair the Premiſſes, durante 28 
Termino prædicto of twenty-one Tears; J. S. refuſed to attorn; and whether F. were bound 
to repair the Mill was the Queſtion; becauſe it was alledged, that the Covenant was to repair 
during the Term, and nothing in the Mill paſſed during the five Years for want of Attornment. 

Per Cur, He is bound to repair, though the Leaſe did not commence in Point of Intereſt, 
yet it did in Point of Computation; and this Covenant was to repair during the Term of 
thirty-one Years. Ventr. 185. 2 Keb. 879. 

Defendant covenanted that ab & poſt emendationem & reparationem didi Meſſuagii, by the 

Plaintiff, he at his proper Coſts and Charges, as Need ſhall require, ſhould well and ſufficiently 
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repair and ſuſtain the ſaid Houſes: The Defendant is not to repair it till the Plaintiff has fig 
repaired itz though it were in good Reparations at the Beginning, if it afterwards bappeng 
to decay, the Plaintiff is firſt to repair it before the Defendant is bound thereunto; for this 
is not within the Reach of the Covenant if the Leſſor does not firſt repair them. Cy, Tac 
645. 2 Roll. Rep. 248. . f 

If a Leſſor covenants t repair during the Term, and will not do it, the Leſſee may do it 
and pay himſelf by way of Retainer. Leon. 237. s 

If Leſſee for Years of an Houſe covenants 7o repair it, and to leave it in as good Plight 
as he found it; and after certain Sparks of Fire come out of the Chimney of the | eſſor into 
a Houſe not much remote, by which the Houſe of the Leſſee is burnt : This will excyſ 
the Performance of the Covenant to the Leſſee, ſo that he is not bound to rebuild, becauſe 
this comes by the Act of the Leſſor himſelf. Roll. Ar. 434. 

If A. leaſes three Meſſuages to B. for forty-one Years, and B. covenants 10 pull them deu 
and ere three others in their Place, ac etiam de tempore in tempus to maintain the Meſſuoges 
agreed to be erected in ſufficient repair, ac etiam to repair the Pavements, c. ac etiam digg 
præmiſſa & domus ſuperinde fore eref. at the End of the Term to leave in good Repair, 
And after B. pulls down the three Houſes, and builds five; he muſt leave them all in good 
Repair at the End of the Term: For though by the firſt Covenant he is bound only to re- 
pair, Sc. the Meſſuages agreat. fore ere, yet by the laſt Covenant he is obliged to leave 
in good Repair Domos ſuperinde ere indefinitely, which extends to all Houſes which ſhall 
be built upon the Premiſſes during the Term. 3 Lev. 264. 

If a Man takes a Leaſe of a Houſe and Land, and covenants to leave the demiſed Pre. 
miſſes in good Repair at the End of the Term, and he eres a Meſſuage upon Part of the 
Land, beſides what was before, he muſt keep or leave this in good Repair alſo. 3 Lev. 26, 

A Covenant is to erect three Meſſuages, & dimiſſa pred” reparare, and the Covenantor 
erects five Meſſuages ; he is bound to keep all in Repair. 3 Lev. 264, 265. 2 Ventr. 126. 

A Covenant to repair, except in principal Timber, and the Leſſor covenants that if there 
were Need of Reparations he would give Notice, and that the Leſſee ſhould repair within 
three Months; and there was afterwards a Proviſo, that if the Leſſee did not perform all 
the Covenants, his Leaſe ſhould be void: It was agreed that the ſecond Covenant qualified 
the firſt, but that the Proviſo afterwards ſeparated them, for that the Leſſee was bound to 
repair, without Warning, as often as there was Need. Lit. Rep. 205. 

Where the Covenant is, that ab & poſt reparationes by the Plaintiff, the Defendant will 
repair and ſuſtain, &c. This is conditional, and the Plaintiff ought firſt to repair. Cro, 

ac. 645. 
£ In 38 the Words were, the Plaintiff putting the Houſe in good Repair, the De- 
fendant ſhould keep it ſo; theſe are held to be mutual Covenants. T. Raym. 183. Style 140. 

The Defendant covenants, that at three Months Warning during the Term he would re- 
pair, and leave it well repaired at the End of the Term : The Clauſe to leave it well re- 
paired at the End of the Term is diſtinét by itſelf, and doth not depend upon the former 
Clauſes; for he ought to leave it ſufficiently repaired at his Peril at the End of the Term 
without Notice; the three Months Notice refers only to Reparations within the Term. 
Cro. Fac. 644. pl. 7. | 

Where there is a Covenant for the Leſſee to repair upon a Penalty, and there is a Default 
of Repairs by Means of Thunder, Lightning, Inundation, or any ſuch like Accident, the 


Loeſſee ſhall be excuſed of the Penalty: But yet becauſe of his Covenant, he is bound to re- 


Where No- 
tice to repair 


muſt be given, 


Where Cove- 
nant will he, 
and what is a 
Breach, 


pair in convenient Time. Dyer 33. 4. pl. 101, 324. 4. pl. 341. | 

And if Leſſee for Years covenants to repair during the Term, this ſhall bind all others 
as a Thing appurtenant, and which runs with the Land, whether they come in by Act in 
Law or of the Party. 5 Co. 17. 5. Roll. Abr. 522. Cro. Car. 221. V. Jones 245. Lt. 
109. Sid. 157. T. Raym. 80. Carth. 519. Bro. Covenant 32. W. Jones 22.3. Cro. Car. 523. 

Leſſee covenants to repair a Houſe to him demiſed during the Term within three Months after 
Notice given, and 10 leave it ſo repaired: It is in the Election of the Leſſor either to give 
Notice, or if the Leſſee does not repair during the Term, to bring Covenant, and that 
there were ſeveral Covenants; and that if the Leſſee comes without Leaſe, after the Term 
ended, to repair the Houſe, he is a Treſpaſſer. The firſt Covenant was abſolute, and the 
ſecond conditional, and one ſhall not take away the Effect of the other. Roll. Rep. 250- 

A Copyholder in Fee made a Leaſe of a Meſſuage for twenty-one Years, warranted by 
the Cuſtom, Cc. the Leſſee covenanted to repair during the Term; the Leſſor granted the 
Reverſion to his Son, who ſurrendered to the Plaintiff, who brought an Action of Covenant 
againſt the Leſſee for not repairing. The Queſtion was, Whether it will lie, becauſe it 15 3 
Copyhold, and ſo not within the Statute 32 H. 8. c. 34. Per Cur', A Copyholder has an 
Inheritance, and his Eftate is eſtabliſhed by Cuſtom, and it is Reaſon to conſtrue him within 
the Equity of this Statute. 4 Mod. 80. 3 Lev. 326. | 
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If one covenants 1 keep and leave a Honſe in the ſame or as good Plight as it was at the 
Time of the making the Leaſe ; in this Caſe the ordinary and natural Decay of it is no Breach 
of the Covenant; but the Covenantor is hereby bound to do his beſt to keep it in the ſame 
Plight, and therefore to keep it covered, &c. Fitz. Covenant 4. 

The Aſſignee of a Reverſion may maintain Covenants for Repairs, though not named in 
the Covenant in the Leaſe. Lev. 109. And likewiſe may maintain Covenant in the County 
where it is ſuppoſed to be made; aliter in Debt. Did. 

If one covenants 1 leave a Wood in the ſame Plight he finds it, and he cuts down the 
Trees, the Covenant is broken preſently, for now it is become impoſſible by his own Act to 
be performed ; aliter in Caſe the Trees be blown down; for now it is become impoſſible to 
be done by the Act of God, and the Covenantor is not bound to ſupply it. 

In a Covenant to ſuſtain Houſes, Sea-Banks, or Covenant to leave them in as good Caſe as on? 
finds them, and the Houſes be burnt or thrown down by Tempeſt, or the Banks overthrown 
by a ſudden Flood; in this Caſe the Covenant is not broken by theſe Accidents only; but if 
the Covenantor do not repair and make up theſe Things in convenient Time, the Covenant 
will be broken. Fitz. Covenant 29. 5 Co. 15. Co. 98. Perk. 5. 738. Plow. 229. 

If Houſes are let to me for Years, and I covenant to leave them in as good Plight as I find 
them, and I throw down the Houſes; this is no Breach of the Covenant, for I may re-edify 
them, and ſo no Action will lie upon this Covenant till the End of the Term. 

M. let a Houſe for Years to A. by Indenture, by which A. covenanted with M. to repair 
the Houſe, and that M. ſhould enter to ſee in what Plight the Reparations ſtood, and if 
Default was found, and thereof Warning be given to A. his Executors, Sc. then within 
four Months after ſuch Warning the Default ſhould be amended. The Houſe in the Default 
of the Leſſee became ruinous; M. granted the Reverſion over in Fee to C. who upon View 
of the Houſe gave Warning to A. of the Default, which is not repaired; upon which C. as 
Aſſignee of M. brought Covenant. It was moved, the Action did not lie, becauſe the Houſe 
became ruinous before his Intereſt in the Reverſion. Sed per Cur', The Action is not con- 
ceived upon the ruinous Eſtate of the Houſe, but for not repairing of it within the Time 
appointed by the Covenant after the Warning. Leon. 62. 

If A. covenants to repair the Premiſſes before Midſummer, it is not a Condition precedent, 
but only the Time divided and mutual between A. and B. viz. that A. ſhall repair it before 
Midſummer, B. after during the Term, for which each of them may have his Remedy by 
Action againſt the other. 

Leſſee covenanted that he would not cut down more Timber growing than ſufficient for needful 
Reparations of the Bui. ding; the Plaintiff aſſigns a Breach, that he had cut down Timber to 
the Value of 107, and converted it to his own Uſe. Verdict pro Quer'. Per Cur,” It is errone- 
ous, it is not the ſame Covenant, and ſo no Breach if he had converted it to his own Uſe, 
except it be averred that he had cut down more than was neceſſary for Reparations. Style 5. 

Covenant upon a Leaſe for Years made by the Plaintiff to the Defendant of a Park, &c. 
for five Years, if he ſhould ſo long live; in which the Leſſee covenants for her, her Exc cu— 
tors and Aſſigns, to keep the Premiſſes in good Reparation, and ſo to leave them at the Expira- 
tion of the Term, and alſo to deliver to the Plaintiff (upon Notice given) four Bucks and four 
Does in Seaſon, during the Life of the Plaintiff, in every of the ſaid Years; and after the Ex- 
piration of the aforeſaid Term of five Years, the Plaintiff brought Covenant, and aſſigned 
the Breach, becauſe that in the End of the Term he had committed Waſte, and becauſe that 
after the End of the Term the Defendant refuſed to deliver the Deer: Now the Delivery of 
the Deer are during the Life of the Plaintiff, yet they are alſo every of the aforeſaid Years ; 
and therefore it was reſolved, that ſhe not having them during her Life, though it be in 
fine Termini, and not ad finem Termini, yet it ſhall be intended a Breach of Covenant, and 
the Action well lies. Poph. 146. 2 Roll. Rep. 38. 

A Surrendree or Aſſignee of a Reverſion of a Copyhold Eſtate may bring an Action 
againſt. the Leſſee for not repairing of the Premiſſes, and that he is within the Equity of the 
Stat. 32 H. 8. c. 34. 4 Mod. 80. | 

Leaſe to B. and F. and they covenanted to do no Waſte, or to repair Houſes. B. dies, 
F. ſurvives and holds in; if the Wife commits Waſte, or does not repair the Houſes, no 
Action lies againſt the Wife, for to ſuch a Leaſe the Wife is tied to Pay the Rent, 'or to 
perform a Condition made by the Part of the Leſſor, but not to obſerve or perform the 
Covenants of the Leſſee. Brownl. 31. by 
Covenant to repair a Houſe if [bike comes 'after the Term without Licence to repair 
it, he is a Treſpaſſer. 2 Roll. Rep. 230. 4 DS EI 

Leſſee for Years covenants for himſelf and his Executors (ſans the Word Afigns) to re- 
pair; he afligns, and an Action of Covenant for Repairs is brou t againſt his Aſſignee, 
and held to be good; for though the Leſſee hath not covenanted for his Ages, yet ſuch 
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4.28 
95 Covenants as extend to the Support of a Thing demiſed, are quodammodo appurtenant * 
unto, and run with the Land; and in Reſpect that the Tenant hath taken upon him the 
Repairs, the annual Rent is the Leſſor's, & qui ſentit commodum ſentire debet & ony, 
5 Co. 24. b. | | 
Declaration. In the King's Letters Patent there is a Clauſe for the Patentee's repairing ; though this 


goods though he doth not ſhew in what Point it is not repaired : But if the Defendant 


is by Patent, wherein the Leſſee takes only, yet that Clauſe ſhall be taken and Interpr; ted 
as a Covenant on the Leſſee's Part to bind him and his Aſſigns ; for when he takes by the 
Patent, he conſents to all Things therein; and the Words in that Clauſe, for the leaving 
and keeping the Houſes and Fences in repair, are as ſpoken by him, and it is a Covenant which 
runs with the Land; and though the Bargainee be not named Aſſignee in the Declaration, 
it is good enough. Cro. Fac. 240. 

One lets a Leaſe of Houſes, Courts, Orchards and Gardens appertaining to them; De. 
fendant covenants to repair the Houſes, Edifices and Buildings, with neceſſary Keparations , and 
that be would maintain and keep demiſſa premiſſa ſufficiently maintained, repaired, pailed and 
fenced ; and ſhews, that at the Time of the Leaſe the Houſes were well repaired ;z and that 
afterwards, Diverſa domus loca parcella & res eorundum tenementorum & premiſſorum aecaſu 
dirupta & fratta fuer & in decaſu devener* & diverſe aliæ parcellæ & res eorundem tenementg. 
rum & premiſſorum eiſdem præmiſſis affixa ab inde avulſa & aſportat” fuer* prout . ſequitur, Ec. 
and inſtances in the Pavement of the Court, carrying away the Locks and Keys of a Cup- 
board, the breaking of the Glaſs in the Windows, carrying away of a Shelf, which was not 
ſhewed to be fixed: It was objected, that the Breach for not repairing the Pavement is out 
of the Covenant, for it is neither Building, Pailing nor Fencing. Sed per Cur, It is within 
the Intention of the Covenant, and it is aa the Building, and within the Words, leave 
them ſufficiently repaired ; and the Shelf needs not be ſhewed to be fixed. Cro. Jac. 329, 
2 Bulſt. 112. 

. that the Defendant ſhall put in goed Repair the Houſes, Outhouſes and Stables; 
the Breach was, that the Defendant permitted the Racks in the Stable to be in Decay, It 
was moved in Arreſt of Judgment, that the Plaintiff did not ſet forth that the Racks were 
fixed in the Stable, and ſo Part of the Freehold. By Pollexfen, It ought to have been 
ſhewed that the Racks were ſet up and fixed; alii Juſticiarii contra, It ſhall be intended 
they ſhall be fixed for the Uſe of the Stable. 2 Ventr. 214. 

The Defendant, by Indenture upon a Leaſe made unto him of a Houſe, covenanted 
that he would from Time to Time, during the Term, after three Months Warning, ſufficiently 
Repair; and at the End of the Term Action was brought, and ſhews in what Part, Cc. 
Defendant demurred, becauſe he doth not alledge, that he for. three Months before gave 
Notice unto him of the Defects. But per Cur, The Declaration is good notwithſtanding 
that Exception; for the Clauſe, to leave it well repaired at the End of the Term, is diſtinct 
by itſelf, and does not depend upon the former Clauſes ; for he ought to leave it ſufficiently 
repaired without Notice, at his Peril; and the Notice within three Months, refers only to 
the Reparations within the Term, whereto he is not tied without three Months Notice be- 
fore. Cro. Fac. 644. | 

Covenant that the Leſſee ſhould repair the Houſe, provided and it was agreed that the Leſſee 
ſhould have neceſſary Timber, to be allowed and delivered by the Leſſor; the Leſſor allowed fo 
many Loads of Timber, and a general Requeſt was laid : The Plaintiff ſhould have alledged 
a ſpecial Requeſt to the Defendant ; it was laid in the Declaration that a Stranger brought 
the Timber, which was ill, for that amounted to an Entry on the Leſſee's Poſſeſſion. 
Brownl. 2 3. 

Defendant covenanted that he, his Executors and Aſſigns, would repair a Mill; and al- 
ledged, that the Mill was defective in Reparations; and the Defendant, his Executors and 
Aſſigns, did not repair it: The Declaration was demurred to, becauſe he did not alledge 
that he, nor his Executors or Aſſigns, did not repair it. Per Cur', It ought to be alledged 
in the Disjunctive, not in the Conjuctive. Cro. Eliz. 348. 

A Leſſee covenanted 1 repair the my well from Time to Time during the Term, and at 
the End of the Term to leave the ſame well repaired to the Leſſor ; Plaintiff aſſigns for Breach, 
that the Defendant did not leave it well repaired at the End of the Term; the Breach is 


ad pleaded, that at the End of the Term he had delivered it up well repaired, then if the 
Plaintiff will aſſign any Breach, he ought tp ſhew in what Particular it was not repaired, ſo 
as the Defendant might give particular Anſwer to it. Cro. Fac. 170. 

Leſſee covenants to repair a Park, and in the End of the Term to leave it ſufficiently re- 
paired Breach quod non reparavit, but in the End of the Term fecit vaſtum, viz. in per- 
mittendo the Pale to decay; it is good, though the End of the Term is an Inſtant of Time 
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in which a Thing cannot be ſaid properly to be done, yet it may be permitted. 2 Rell. 
Rep. 38. 


In Covenant for not repairing, the Plaintiff ſhews for Breach, that the Houſe was burnt Plea. 


down through the Negligence of the Defendant, &c. and that he did not repair it. De- 
fendant traverſed, that it was not burnt down, prot, Sc. And it was adjudged an ill Tra- 
verſe, becauſe the Defendant's not repairing it is the ſubſtantial Part, and the other but In- 
ducement. 24 Car. 1. Hardr. 70. But in Style ($8) the Caſe is thus: Plaintiff declared, 
and ſhewed that one of the Houſes was burnt down by Negligence. Defendant pleaded a 
ſpecial Plea, that the Houſe which was burnt was not burnt by Negligence, nor with com- 
mon Fire, as the Plaintiff hath declared; and as to the Reſt pleads the general Iſſue, that 
they were in good Repairs at the End of the Term. This Plea contains a Negative preg- 
nant, for there are two Matters offered in Iſſue: 1. That the Houſe was not burnt by com- 
mon Fire. 2. That it was not burned by the Negligence of the Party. It ought to have 
been demurred to; but there was a Verdict. 


In e to repair, Defendant pleads, h t the Houſe was burnt by Caſualty; it is no 
Plea, Style. 161. | | 

The tech aſſigned in hoc; whereas the Defendant being Leſſee for Years covenanted at 
the End of the Term to leave and yield up the Tenements well repaired to the Plaintiff, and 
that he had not left, Sc. Defendant: pleaded, that one B. was ſeiſed in Fee until by the 
Plaintiff diſſeiſed, who let to the, Defendant; and afterwards B. re-entered, who infeoſſed 
7. S. who is yet ſeiſed, Sc. , Adjudged upon Demurrer a good Bar. Cro. Eliz. 656. 

The Plaintiff aſſigned a Breach in not repairing ; Defendant pleads, the Plaintiff had ac- 
quitted and diſcharged him of all Reparations. Plaintiff demurred. Per Cur', This is an 
Acquittance and Diſcharge of the Reparations for the Time paſt, as well as the Time to 
come, and amounts to as much as if he had releaſed that Covenant; but the Covenant being 
broken, that Diſcharge ſhall not take away the Action on the Obligation, which was for- 
feited. 3 Leon. 69. | | | 

In Covenant Plaintiff declared upon a Leaſe made by the Queen to C. B. and brought the 
Reverſion to himſelf by divers mean Conveyances, and brought the Term to the Defrndant 
by a Que Eſtate he had by divers mean Conveyances in general, Concurrentibus its que in jure 
reguiruntur; and aſſigns divers Breaches in not repairing the Premiſſes. Defendant pleads, 
Non infregit conventiones. Plaintiff demurs, and Judgment for him. The Plcading an Eſtate 
in Term in either Perſon, under whom he does not claim, but is a Stranger, is good; for 
he is not privy to the Eſtate and Conveyances to a Stranger, but to plead an Eſtate in him- 
ſelf in a Term, or in any other under whom he claims, is not good. The Plea is too gene- 
ral; 1. Several Breaches being alledged. 2. Two Negatives cannot make a good Iſſue, and 
the Breaches in non reparando, ideo non infregit, cannot be good. g Lev. 19. 

In Covenant to repair within a Month after Warning. Defendant pleads, long Time be- 
fore that Warning he aſſigned over to J. S. who, had always,.after: paid his Rent, and the 
Plaintiff accepted it, and avers Performance of all the Covenants. nll the Afſiganient : It is 
an ill Plea, for he may charge the Leſſee or Aſſignee at his Election. Cro, Fac; 3og. 

In Covenant the Breach was, that the Defendant did not repair; he pleads generally 
Vd reparavit ; this was held a good Iſſue after a Verdict. 2 Mod. 176. F 

Where the Leſſee covenants to repair; in an Action of Covenant brought by the Leffor 
ag1inſt him for Defect of Reparations, he concludes, Et. fic infregit conventionem. Non in- 
frezit conventionen is an ill Plea upon a Demurrer, but it is good after Verdict; and in that 
Caſe the Defendant ought to anſwer to every Breach, and conclude to the Country. 

Leſſee covenanted during the Term to keep in Repair, the Meſſuage demiſed : The De- 
ſendant ſays he did, during the Term, keep all the Premiſſes demiſed in good Repair, ex- 
cept only a ruinous Kitchen, which before he took the Houſe was fo ruinous that it could 
not be repaired z and he pulled-it down and rebuilt it, and hath afterwards kept it in good 
Repair; held to be a good Plea in Waſte, but not in Covenant. 2 Leon. 238. 


4 


3 
} 


In Covenant for not repairing a Houſe, being in Decay, and not ſaid wherein: The Demurrer. 


Plaintiff demurred, and ſhewed for Cauſe, that it was not particularly ſet forth wherein it 
was in Decay; which, per Cur,” is as well as in Waſte, 3 Keb. 478. 

The Plaintiff let Houſes for Years to the Defendant, and covenanted 1 repair the Houſes 
by ſuch a Day; the Defendant- by the ſame Indenture covenanted with the Plaintiff, that 
from the Time that the Plaintiff was to repair the. Houſes, unto the End of the Term, he 
would repair and leave them ſo repaired ; and for not performing this Covenant on the De- 
ltendant's Part, the Plaintiff brought his Action. Defendant demurred to the Declaration, 
becauſe the Plaintiff had not ſhewed for his Part that he had repaired the Houſes according 
to the Covenant, and ſo the Declaration ſuppoſed he was not bound to repair, becauſe he 
was bound to repair from the Time that the Plaintiff had repaired them, and not before, 
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Where to be 
tried. 


ing. It was alſo moved, that there were three Breaches aſſigned, and the Defendant having 


and ſo no Cauſe of Action. Style 140. Theſe are reciprocal Covenants on his Part, it does 
not excuſe the other. | 

In Covenant to repair, and ſo to leave the Premiſſes repaired z in the Declaration the Plain. 
tiff ſhews the Breach in ſixty Roods, Sc. Detendant pleads, that one Barn was pulled 
down by the Plaintiff's Conſent ; and as to the Reſt, that they were repaired, and ſo left 
To which the Plaintiff demurred generally, the particular Breach being not anſwered, Pe- 
Hale, He ſhould have either taken Iſſue reparavit the Particulars, or to ſay, they were not 
in decaſu modo & forma. 2 Keb. 298. 

Plaintiff declared that he let to the Defendant a Houſe, and that he covenanted to repair 
it. Defendant pleaded, it was ſufficiently repaired before the Action brought. Plaintiff 
demurred, becauſe he did not plead that he himſelf did it. Kelyng and Rainsford inclined 
againſt the Demurrer; for be it repaired, tho* by any Body, the Plaintiff has no Damages, 
ror Cauſe of Action. Twiſden doubted ; afterwards they waived the Demurrer. Vent. 38. 
2 Keb. 535. | 

Deſendent pleads, that after the Decay he made ſuch Concord that the Plaintiff ſhould 
take 30 5. and ſuch Goods, in Satisfaction of that Deſtruction, c. and ſhews it to be exe- 
cuted: On Demurrer, it was held the Plea was good; though when an Action is grounded 
upon a Deed, it cannot be diſcharged unleſs by Deed; as a Bond with Condition cannot be 
diſcharged by Contract: But this Plea here is not pleaded in Diſcharge of the Covenant, 
but only for the Damages which are demanded by Reaſon of the Breach of the Covenant, 
and the Covenant remains. And in every Action where only Amends is demanded by 
Way of Damages, Accord executed is a good Bar in Diſcharge of them; and ſo adjudged. 
Cro. Jac. 199. 

The Plaintiff declared (inter alia) on a Covenant to repair all the Pales of a Garden de- 
miſed, (excepting the Pales on the Eaſt-ſide) and aſſigned a Breach in not repairing the Pales 
contra formam conventionis, but ſhews not that the Defect was in the Pales not excepted. 
Defendant pleads he had repaired the Pales according to the Covenant; and Iſſue upon it; 
and Verdict pro Quer*, It was moved in Arreſt of Judgment, that the Breach was not ſuf- 
ficiently alledged, for the Defect might be in the Pales excepted ; ſed non allocat'; for it 
ſhall be intended after a Verdict, who had given Damages to the Plaintiff, that the Defect 
was in the Pales to be repaired by the Covenant, Et eo potius, becauſe the Iſſue was as to 
Repairs according to the Covenant; but it was agreed, if the Defendant had demurred, 
Judgment ought to have been given for him. T. Jones 125. 

Covenant for that he let to R. M. Quoddam molendinum aquaticum in Paroch* de S. & en- 
nia domus edificia aquas, aquarum curſus Ripas | Ang” Dams] didto molendino adjacen' ſpectan 
S pertinen for twenty-one Years, and he covenanted to repair the Houſes of the ſaid Mill, 
the Flood-Gates, &c. The Breach was aſſigned for not repairing of the Mill and Mill- 
Banks, and for not leaving the Mill-Stones; and Exception was taken, becauſe he ſhews not 
in what Vill the Mill-Banks were; ſed non alloca?* ;, 1. For they ſhall be intended to be in 
the ſame Vill where the Mill is. 2. Becauſe it was not ſhewn whether it were a Corn-Mill 
or a Fulling-Mill; /ed non allocat* ; for all is one, the Breach being aſſigned for not repair- 


demurred upon the whole Declaration, the Plaintiff ought to have Judgment for them 
wherein the Breach was well aſſigned; and of that Opinion was all the Court, for they are 
as ſeveral Action. Cro. Fac. 557. 

The Leſſee covenants to repair the demiſed Premiſſes as often as Need ſhall require; a 
Barn is built upon the demiſed Premiſſes after the Covenant entered into, which is pleaded 
by the Defendant in an Action of Covenant; and upon a Demurrer it was held, that the 
Tenant ſhall repair it though built after the Covenant made. Brown and Blundel, 34 Car. 2. 
Rot. 752. 3 Lev. 265. Skin. 121. 

Plaintiff declared of a Leaſe made in Hampſhire of a Meſſuage in Berkſhire; and aſſigns a 
Breach for not repairing a Houſe, Defendant pleads, Non infregit conventionem : And Iſſue 
was tried in Hampſhire, where it is ſuppoſed the Covenant is made. Verdict pro Quer'. 
Moved in Arreſt of Judgment, that it ought to have been tried in Berkſhire, where the 
Houſe is, and the Repairs to be made; and ſo per Cur,” it ought to be. The Breach is in 
not repairing, and the Iſſue is Non infregit conventionem : This ſhall be intended only in an- 
ſwer to the Breach, viz. that he had not broken the Covenant for want of Repairs z and ſo 
this is the only Matter triable, and only where the Houſe lies. Lev. 114. Reb. 575, Col. 
The Plaintiff had made his Breach local in not repairing, and the Iſſue, Non infregit conven- 
tionem, refers ſpecially to that. This is a ſpecial Iſſue, as well as if the Defendant had 
pleaded that the Houſe was in good Repair. T. Raym. 85. Sid. 157. 


A Man 
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A Man made a Leaſe for Years, and the Leſſee covenanted to make Reparations; Leifor Who hall re. 
anted the Reverſion to another; Leſſee for Years made his Wife his Exccutrix, and died. ever Da- 

Per Cur”, The Grantee of the Reverſion ſhall not recover Damages but from the Time of 8 

the Grant, and not for any Time before; but yet the Wife, the Executrix, ſhould be 

charged for the not repairing, as well in the Time of her Husband as in her own Time ; 

and if ſhe makes the Reparation depending the Suit, yet thereby the Suit ſhall not abate, 

but it ſhall be a good Cauſe to qualify the Damages, according to that which may be 

ſuppoſed that the Party is damnified for the not repairing, from the Time of the Purchaſe to 

the Time of the bringing the Action; and by Manhood, By the Recovery of the Damages 

the Leſſee ſhall be excuſed ever after for making of Reparations; ſo as if he ſuffers the 

Houſes for want of Reparations to decay, that no Action ſhall be brought for the ſame 

thereupon afterwards, but the Covenant is extinct. 3 Leon. 51. 


Thirdly, That the Leſſee will not ofſign, &c. the Premiſſes leaſed. 


A Leſſee for Years covenanted with the Leſſor that he would not aſſign the Land let, 
nor any Part thereof, without the Leſſor's Conſent ; the Leſſor entered into Part, the Leſſee 
aſſigned over the Reſt without Conſent; an Action of Covenant lies, for it was collateral ; 
and the Covenant is broken notwithſtanding the Leſſor's Entry into Part of the Land. 
Hie 265. 

"A Leſſee covenanted that he would not alien the Advowſon let to him without Conſent | 
of the Leſſor, and ſhewed he had aliened to J. S. without his Conſent. Defendant pleads, | | 
he had not aliened without his Conſent; and found pro Quer: The Breach was well laid, 
though he has not laid the Alienation to be by Deed, (an Advowſon not paſſing without | 
Deed) for it ſhall be intended to be by Deed. Winch 34. | 

Debt on Bond conditioned for Performance of Covenants in a Leaſe: One Covenant was, | 
that the Lefſee, his Exccutors or Aſſigns, ſhall not alien without Licence of the Leſſor, 
but only to his Wife and Children. The Leſſee deviſeth to his Wife, and makes her his 
Executrix, who enters therein as Legatee, and takes K. the Defendant to Husband, and 
they alien the Eſtate. The Leſſor brings Debt upon the Bond; they pleaded they had not 
aliened contra formam conventionis. The Plaintiff ſhews the Alienation aboveſaid; and it k 
was thereupon demurred. Per three Juſtices, The Covenant is brcken; for the Feme is 
reſtrained from aliening by expreſs Words, as well as the Leſſee himſelf, for it extends to the 
Leſſee and his Aſſigns, and ſhe is Aſſignee; ſo though there was once Alienation by Licence, 
yet that Aſſignee cannot alien without Licence. But per Walmſley, The Words are, that the 
Leſſee or Aſſignee ſhould not alien but to his Wife or Children; and the Wife is not within 
theſe Words, for ſhe cannot alien to herſelf. But it hath been adjudged, that where a 
Condition within a Leaſe was, that neither he nor his Aſſigns ſhould alien without Licence, 
the Leſſee died Inteſtate, the Adminiſtrator was bound by this Condition. Cro. Eliz. 757. 

If a Man by Indenture letteth Land for Years, provided always and it is covenanted and 
agreed between the ſaid Parties, that the Leſſee ſhould not alien; it was adjudged that this 
was a Condition by Force of the Proviſo, and a Covenant by Force of the other Words. 


Co. Lit. 203. b. 
Fourthly, That the Leſſee will drain the Water which is upon the Land. 


If Leſſee for Years covenants to drain the Water that ſtands upon the Land before ſuch a 
Day, and after the Leſſor enters upon the Land, and diſturbs the Leſſee; this is a good 
Excuſe of the Performance of the Condition. Roll. Abr. 454. Cro. Eliz. 374. Owen 66. 

If Leſſee for Years covenants 0 drain the Water which is upon the Land before ſuch a Day, 
and aſter the Leſſor enters before the Day, and there continues till the Day is paſt; yet this 
ſhall not excuſe the Performance of the Covenant, becauſe this is collateral to the Land, 
Roll. Abr. 453. : 

But if it had been a Covenant adhering to the Land, and in Reſpect of the Enjoyment 
thereof, it would have been otherwiſe; but then it muſt have been ſhewed that he held 


him out of Poſſeſſion. Moor 402. pl. 534. Owen 05. 


Fifthly, That the Leſſee will do all reaſonable Chares for the Leſſor. 


If Leſſee for Years covenants 10 do all reaſonable Chares for his Leſſor with his Carts, Car- 
riages, and otherways, upon Requeſt, and the Leſſor requires him to bring him three Load 
of Coals : If the Leſſee has no Cart nor Carriage, he is excuſed; for he is not bound to 


keep Carts to ſerve his Leſſor. Latch 202. | 
: MN Rs Sixthly, 
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Time and 
Place. 


Eighthly, That the Leſſee will render up the Poſſeſſion at the End of the Term, and in 


Sixthly, That the Leſſee ſhall have Houſe-boot, &c. 


A Leſſor covenants that the Leſſee ſhall have Houſe-boot, Hay-boot and Plough- boot 
without committing Waſte, upon Pain of Forfeiture; whether this was a Condition, Curia. 
This Covenant is no more than what the Law appoints, and therefore vain; alſo it is a Co. 
venant on the Part of the Leſſor, and therefore cannot be a Condition. C. Eliz. 604. Pl. 18, 


Seventhly, That the Leſſor may view the Premiſſes. 


Leſſee covenants that after four Years the Leſſor might come twice a Year to ſee if 
there were any Waſte done: The Leſſor comes within the four Years; and adjudged that 
he might, for that this particular Covenant doth not take away the general Covenant in 
Law, which is, that the Leſſor may come when he pleaſes, to fee whether any Waſte is 
done. Lit. Rep. 205. 


good Condition, &c. 


One ſeiſed in Fee of Lands, lets it for Years, and Leſſee covenants to render up the Pof. 
ſeſſion to the Leſſor, his Heirs and Aſſigns, at the End of the Term, upon Requeſt; and 
after the Leſſor aſſigns over the Reverſion to two, and one of them at the End of the Term 
comes to the Leſſee and demands the Delivery of Poſſeſſion. Upon this Demand, by one 
only, he is bound to deliver Poſſeſſion, otherwiſe he has forfeited his Covenant, for the 
Demand of one Joint-tenant is ſufficient for both. Roll, Abr. 428. | 

Leſſee covenanted that he would leave the Land in as good Condition as it was demiſed 
to him: He cut down Oaks, which could not grow again during the Term; an Action of 
Covenant does not lie till after the Term, but Walte lies preſently. 2 Rell. Rep. 332, 

» 248. | 
"It - Leſſee for Years covenants to leave Part of the Land at the End of the Term fallewed 
and fit for Wheat, provided that the Leſſee, upon ſuch Warning, may ſurrender and deport at 
any Feaſt of Michaelmas at any Time within the Term, performing the Covenants : If after 
Warning he ſurrenders, and does not leave the Land fallowed, he has forfeited his Covenant; 
for the Acceptance of this Surrender does not diſpenſe with the Covenant, inaſmuch as by 
the Covenant he is to accept thereof. Roll. Mr. 454. 


(BB) Of Covenants which may or may not be in Deeds of Conveyances of Land, 
or may be in Articles of - Covenant only, 


Firſt, To pay Money. 


N an Indenture the Word Covenant is the Word of both; as if Leſſee covenants to pay 

the Rent, this amounts to a Reſervation. Roll. 80, 8 1. | 

I oblige myſelf to pay ſo much at ſuch a Day; this is a Covenant. Hard. 178. Chan. 
Rep. 249. And an Action of Covenant lies upon the Default of the firſt Day, but Debt 
doth not lie till the laſt. Co. Lit. 223. b. 47.6. 292. 5. 3 Co. 22. 4. Cro. Fac. 505. Cre. 
Car. 241. 4 Co. 94. 5 Co. 51. | 

It was agreed that A. ſhall pay B. 1001. for Lands in D. It ſeems to be a mutual Co- 
venant, and Covenant lies if he will not convey the Lands. 1 Sid. 423. T. Raym. 183. 

A Covenant with three jointly and ſeverally, that they ſhould pay, Sc. and one of the 
three was ſued, and a Breach aſſigned that he hath not paid: And it was demurred unto, 
becauſe he had not ſaid, Nor any of the other had not paid. Curia: If the Action had 
been brought againſt all, the Non-payment of all muſt be alledged; but when brought but 
againſt one, then it is ſufficient to ſay, That he hath not paid; and if either of them hath 
paid, the Party ſued ought to plead it. 

So if two are jointly and ſeverally bound in a Bond, in an Action againſt one, it is ſuffi- 
cient to ſay, That he hath not paid it. Latch 50, In a Charterparty the Covenants are ſe- 
veral and not joint. 5 Co. 22. 6. 

In an Action of Covenant on Indenture for Payment of Money at a certain Time; De- 
fendant pleaded Payment at the Time, and upon this Iflue was joined; adjudged pro De- 
fendant. Plaintiff moved in Arreſt of Judgment, for that the Iflue was misjoined, becauſe 
the Place of Payment was not alledged, which is material; and ſo there can be no Judg- 
ment. It was ſaid on the other Side, it is not material to alledge a Place of Payment, 2 

cauſe 


. 
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cauſe it is a perſonal Action, and it ſhall be intended where the Action is brought. 1 Ed. 5. 

fol. g. There is Difference between finding the Money paid, and the finding it not paid. 
je 172. | | 

929 to pay 10s. when A. comes to his Houſe, and 105. at the Feaſt of &.. Michael, 
and at the Feaſt of St. Andreto then next following, 105. Theſe laſt Sums ought to be paid 
at the ſaid Feaſts or Times, and not at the next Feaſt after A. comes to his Houſe. 
Roll, Abr. 442. 8 

Covenant upon an Adventure to Newfoundland, to pay ſo much Money within forty 
Days next after the Ship ſhall make her firſt Return and Arrival in this Voyage from Ner- 
ſaundland into the Port of Dartmouth, or into any Harbour, Creek or Port of England where 
{he ſhall firſt unlade her Goods: The Covenantor is to pay the Money within forty Days 
after the Arrival of the Ship, and ſhall not have forty Days after the Unlading of the 
Goods, for this is not for Freight, but for Adventure; and the Unlading of the Goods is 
only mentioned to deſcribe the Haven where the Arrival ſhall be, and not to put a Limi- 
tation of tha Payment of the Monies to have forty Days after the Diſcharge, Style 30. 
2 oll. Abr. 442. 75 

A Covenant to deliver twenty Quarters of Corn on the 29th of February next following, 
-nd that Month had but twenty-eight Days. Per Cur', He is not bound to deliver the 
Zorn till ſuch a Year comes, when February hath twenty-nine Days, and that is Leap-Year, 
Leon. 101. 

If a Man is bound by Covenant or Bond to pay a Sum of Money at ſuch a Feaſt and 
Place, and between certain Hours of the Feaſt-Day; and before the Feaſt, at another Place, 
ne pays the Money to the Covenantee, and he makes Acquittance of this: This is a Diſ- 
charge of the Covenant or Condition by the Acceptance, &c. Dyer 122. 

Covenant to render and pay 1188 Florins, which then amounted to 330. 125. to be paid 
Ad ſolutionem feſti Purific*, called Candlemas Day next enſuing. The Plaintiff in his Decla- 
ration avers, that prædidtæ ſolutiones dicti feſti Purification next, after the making the Co- 
venant, according, to the Uſe of the Merchants, were the twentieth Day of February. De- 
fendant pleaded Non eſt factum, and found againſt him. Upon Arreſt moved, it was re- 
ſolved that Payment among Merchants is known to be on the 2oth of February; and tho 
Tudges ought to take Notice of it, and the father, the Defendant by his Plea confeſſeth the 
Declaration to be true in that Averment, Brownl. 102, 

If A. covenants the firſt of May to pay to B. 107. at the Feaſt of St. Michael, without 
ſaying more; this ſhall be intended the Feaſt of St. Michael next enſuing. Roll. Ar. 444. 

A Covenant that D. Deputy Poſt-Maſter of Oxon, for fix Months ſhould pay all ſuch 
Sums as he received while he continued Poſt-Maſter. On Oyer, the Defendant pleads Per- 
formance generally. Plaintiff replies, E. continued two Years longer Poſt-Maſter, and 
ſuch a Day received ſo much, and paid not over. Per Cur', No Action lay, the ſix 
Months being paſt, and the Continuance after muſt be on new Agreement. 3 Keb. 45, 59. 
2 Saund. 411. 


If a Place of Payment be limited by the Covenant, he is not bound to pay it in any. 


other Place. Roll. Abr. 445. | 
Covenant to pay 10/. at D. if the Covenantee accepts this at another Place, it is a good 
Performance. Bid. 456. 


In Covenant to pay 12007. on Procurement of Pardon for B. who killed L. T. in Ireland. To pay Mo- 
The Condition of the Articles was, that if B. wete acquitted or pardoned, they ſhould pay ney on Pro- 
12001. B. was convicted of Manſlaughter,” and the Penalty pardoned; goo l. was depo- cutement of 


ſited in the Hands of Sir J. F. It was prayed that common Bail might be accepted, this 
being an odious Contract to be diſcountenanced; which the Court agreed as to the Acquittal, 
being in Effect to ſtifle Evidence and embrace Jury; but as to the Pardon alone, it might 
be leſs illegal; but here is no Pardon of the Offence within the Intent of the Articles, 
but only a Pardon of the Penalty of Conviction, and an Appearance was only granted. 
3 Keb. 415. | | | | | 


Secondly, To make Aſſurances of Land, He See before concerning Covenants for further 
p urance. 


In Debt for 100. the Plaintiff declared, that by Articles of Agreement 1 May, 8 V. g. 
between the Plaintiff and Defendant, Firſt, it was agreed between the Parties aforeſaid, and 
the Plaintiff covenanted, that be, and all Perſons claiming under bim, ſhould make to the De- 
fendant a good and ſufficient Title, Aſſurance and Conveyance of certain Lands, upon or before 
the 11th of November then next enſuing. Secondly, the Defendant covenants with the Plain- 
tiff, thab be or his Aſſigns, tempore execution & * tal” Conveyance, and in 8 

| 5 | thereof, 


ardon. 
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the Conveyance; and yet in ſuch Caſe it hath been adjudged, that the Payment of the 


to the Plaintiff; and in an Action on the Breach of this Covenant, the Plaintiff declares that 


N 
thereof, would well and truly pay, or cauſe to be paid, unto the Plaintiff, his Executors, Ii. 
miniſtrators or Aſſigns, the full and juſt Sum of 5031. at the Houſe of Sir Francis Child, {+y,;, 
&c. and ſome other Articles, do bind themſelves in 100 J. for Performance. The Plain. 
tiff avers, he had performed all the Covenants and Articles on his Part, and that the De. 
fendant had not kept the Articles and Covenants on his Part; and in particular the Plaing 
avers, that he and one R. M. of, Sc. poſt confection'ꝰ pred” ſcripti articulorum pred* && ante 
pred” 17 diem Novem in eodem ſcripto articulorum mentionat” ſcil* 16 die ejuſdem menſis 
Nouvemb* (eodem Roberto Markham) poſſeſſionat* exiſten* de & in tenementis & pramiſſs pred 
pro refid? duorum terminorum annorum reverſione inde prefat” Will's Chaloner (le Plaintiff) & 
heredibus ſuis ſpeftan* apud S. pred” quandam indenturam ſuam barganiæ & venditionis de tene. 
mentis ac premiſſis præd in ſcripto articulo præd mentionat fecer &. ſigillauer & ut fatia ſus 
indentur* ill” ad” uſum ipſius Thome Davis adtunc & ibid. deliberavere per quam quidem indentur 
pred' Willielmus Chaloner & Robertus pro & in conſideratione ſeparal” Sum of 5 5s. &c, eiſdem 
. C. & Robert” in manibus reſpefive ſelut* (and ſo recites the Leaſe for a Year) and then 
recites the Releaſe dated 17th of Nov. ſealed and delivered to the Uſe of the ſaid Thom; 
Davis: The ſaid Thomas Davis did grant, releaſe and confirm (in Conſideration of 5031, 
bone, c. in manibus mentionat” fore ſolut”) and the ſaid R. M. in Conſideration of 55, (and 
ſo recites the Releaſe); and the Plaintiff avers, that he was then and there ready, and offered 
ſemperque poſtea fuit & adbuc paratus exiſtit ad cuſtagia ipſius Thome (le Defendant) facer & 
procurare fier* aliquam aliam conveyanciam de tenementis & præmiſſis pred” ſecundum formam ar- 
ticulorum predi : And further avers, that the Defendant paſtea ſcili” pred” 15 die Noven? 
apud S. præd de premiſſis notitiam habuit. Et fic inde notitiam habens præd' (le Defendant) 
indent* il ſe agreeare ſeu il” de eiſdem M. Chaloner & Roberto ut fac“ ecrund W. Chaluner 
& Roberti pred' Thow acceptare adtunc & ibid. penitus recuſavit & adbuc recuſat & præd 
ſummam 503 1. eidem V. Chaloner ſecundum formam & effettum ſcript” articulor* præd', pred 
Thom” ſeu afſignat* ſui non ſolver* ſeu ſolvi cauſaver* ſed ul” eidem WilPo Chaloner ſolvere ſecun- 
dum fermam & effetum arliculorum præd', pred Thomas contradixit & adbuc contradicit per 
quod actio accrevit eidem Wills Chaloner ad exigend & habend” de prad* Thoma pred 1001, 
præd tamen Thomas licet ſepius requifit*, Sc. ad damnum 201, Et inde, &c. On Demurrer 
theſe Exceptions were taken to this Declaration : | 
1 Except. That the Execution of the Conveyance ought to precede the Payment of the 
Money, and then if the Plaintiff hath not ſufficiently ſhewed that he had executed ſuch 
Conveyance, he hath not well intitled himſelf to the Action, and the Execution of the Con- 
veyance ought to precede the Payment of the Money: And it was ſaid by the Defendant's 
Counſel, that by the Articles no Day certain was appointed for the Payment of the Money; 
but this by Agreement of the Parties was to be reduced to a Certainty by the Act of the 
Plaintiff, viz. the Execution of the Conveyance : By the Articles the Conveyance was to be 
made upon or before the 17th of November then next enſuing; and, as it ſeems, if the 
Plaintiff had executed a Conveyance before this Day, he might have brought an Action for 
the Money immediately after, by which it is proved the Duty accrues to the Plaintiff after 
the Execution of the Conveyance, and not before. If the Covenant had been to convey the 
Lands on a certain Day, then there had been ſome Colour that the Words, Tempore execu- 
tionis & in confideratione inde, &c, ſhould refer to the ſaid Day, and not to the Execution of 


Money ſhould refer to the Act to be done, as was in the Caſe of Ekvick and Cudworth, Lut. 
and ſo the Caſe of Shales and Seignoret, Intr. 10 W. 3. B. R. where the Plaintiff covenants 
with the Defendant to transfer to the Defendant 400 J. in the Bank- Stock; and the Defendant 
covenants that he would accept it, and that he, Tempore tranſlationis inde, would pay ſo much 


he had given Notice to the Defendant, that he at ſuch a Day and Place would transfer, Sc. 
and appointed the Defendant to be there, &c, which he had refuſed, and the Breach was 
aſſigned in Non-payment of the Money; but upon Demurrer, Judgment was given for the 
Defendant for that it appears by the Plaintiff's own ſhewing that there was not any Transfer, 
and ſo no Money was due: The Opinion of the Court was, that the Execution of the Con- 
veyance was to precede the Payment of the Money. | 

And as to the Point of Pleading the Execution of the Conveyance, it was not well 
pleaded, for that upon the whole Matter there was a Surrender of the Intereſt of Markham 
to the Plaintiff, and by Conſequence the Leaſe for a Year was only the Leaſe of the 
Plaintiff, and then the Plaintiff ought to have declared upon the Truth of his Cauſe, 
according to the Operation of Law, upon all the Matter of Fact of the Caſe, which not 
being done, the Declaration for this is ill; and theſe Caſes were cited to prove it, 2 Saund. 
96. N 66. Mod. 14. 7 Co. 24. 2 Vent. 149, 260, 266. And the Opinion of the 
Court was, that for this the Declaration was ill; for it was ſaid, Tenant for Years may not 
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make a Leaſe within the Statute of Uſes, and by this Means to give Poſſeſſion to the De- 
ſendant to make him capable of a Releaſe of the Reverſion. 

2 Except. to the Declaration, That by the Articles the Plaintiff was to ſeal and execute to 
the Defendant and his Aſſigns a good and ſufficient Aſſurance, Sc. and the Declaration is, 
chat he ſealed and delivered to the Uſe of the Defendant a Leaſe and Releaſe, which is not a 
ſaficient Averment of Performance of the Covenant in this Reſpect, for Peradventure they 
were delivered to him who would not deliver them to the Defendant, and the Defendant 
had not any Means to compel the Delivery to him, becauſe the Plaintiff has not mentioned 
any Perſon to whom he delivered them; and for this Exception theſe Caſes were cited, 
Ney 18. 4 Leon. Caſe 48. Cro. Car. 143. 

3 Except. That the Covenant of the Defendant was to pay 1034. to the Plaintiff or his 
Aſgns z and the Declaration is only that he had not paid them to the Plaintiff, but doth 
not ſay, or his Aſſigns; and the Caſe of Colt and Hows, Cro. Car. 348. Penſon's Caſe. 
q Keb. 440. Abbot and Biſhop's Caſe, 2 Sid. 41. were cited. 

4 Except. The Covenant is, that the Declaration ſhall pay the Money upon the Execution 
of the Conveyance at the Houſe of Sir Francis Child, &c. and the Declaration is, that he has 
not paid ſecundum formam & eſfectum articulorum, which is not good Pleading : For there 


being a Time and Place appointed for the Payment, it ought to be alledged, that the Mo- 


ney was not paid at ſuch Time and Place, 2 Keb. 874. was cited as to this Exception. 
Vide Lev. 145. 3 Lev. 293. Cro. Car. 281. 2 Mod. 268. Cro. Car. 3. But no Reſolu— 
tion of the Court was upon theſe three laſt Exceptions. Judgment was given pro Defendant, 
Tut. 595. | | 

A FA by Deed indented bargained and ſold Lands to another in Fee, and covenant. & 
112 ame Deed o make him a good and ſufficient Eſtate in the ſaid Lands before Chriſtmas 
ad afterwards before Chriſtmas the Bargainor acknowledged the Deed, and the ſame 
is inrolled. Per Cur', By the Act the Covenant is not performed, for he ought to have 
levied a Fine, or made a Feoffment. 3 Leon, 1. 

The Condition or Covenant is to make an Eſtate of Inheritance to the Obligee or Covenantee 
at ſuch a Day and Place: The Defendant pleads, he was ready at the Day and Place to 
make it, Sc. Plaintiff demurs. Per Cur', The Plea is ill, he ought to give Notice what 
E(tate of Inheritance he would make him. Style 61. Allen 24. 5 Co. 22. 

If a Man covenants o make a Conveyance of certain Lands; if a Warrant or Covenant be 
put into the Deed, he is not bound to ſeal it. Roll. Abr. 424. T. Raym. 190. Cro. Jac. 571. 

In Covenant on Articles 4% pay upon St. Thomas's Day, the Plaintiff making a good Eſtate, 
and licet the Plaintiff had performed though Defendant did not. Defendant pleads, ready 
to pay and Tender, and that the Plaintiff made no Aſſurance. The Plaintiff replied, that 
he ſealed a Feoffment, and the Defendant neglected to take Seiſin. Defendant demurs, be- 
cauſe here is no ſufficient Averment without Notice of the Character made, and when and 
how he will execute it; for he making a good Eſtate, is a Condition precedent to the Pay- 
ment; which the Court agreed; and where a precedent Condition is expreſſed, it muſt be 
averred in the Declaration, and a Licet the Party had performed all on his Part, is not ſuffi- 
cient, Judgment pro Defendant. 2 Keb. 801. Ventr. 147. | 

If a Man is bound to make a good, abſolute and perfect Aſſurance in Fee of Copyhold 
Lands, or others, it muſt not only be an abſolute but an effectual Conveyance. If a Man 
be bound to ſurrender a Copyhold to the Uſe of A. and his Heirs, on Conſideration of Mo- 
ney; if he ſurrenders into the Tenant's Hands, he muſt get it preſented, for it muſt be an 
effectual Surrender: As if a Man be bound, to make a Feoffment to me upon Requeſt, if I 
requeſt him to make a Deed of Feoffment, with Letter of Attorney to B. to make Livery 


to ma, and he doth ſo; this is a good Inception z yet if Livery be not made, it is a Forfei- 
ture of the Condition. Roll. Abr. 425. 


If one of the Parties covenants to aſſure Lands, and the other, in Conſideration of the 


lame Covenant performed, covenants to pay a Sum of Money, he is not obliged to pay the 
Money until the Lands are aſſured. 2 Saund. 156. But otherwiſe it is if the Covenant had 
8 in Conſideration of the Covenant to be performed. Bid. and Brocas's Caſe, 3 Leon. 
aſe 290. h . 
If ys makes a Feoffment to the Uſe of A. for Life; Remainder to B. for Life, Re- 
mainder to C. in Fee; if A. refuſes, B. ſhall take the Eſtate preſently, becauſe it is a Tranſ- 
mutation of Eſtate. But in Covenant to raiſe Uſes, the Conſideration. which raiſes every 


ſeveral Uſe is alſo ſeveral, and all the Uſes grow out of the Covenantor's Eſtate z And there- 


fore if A. refuſes, the next in Remainder ſhall not take preſently, but the Covenantor ſhall 
retain it. Co. 154. 


On a Covenant or Agreement for the Purchaſe of Lands, the Vendor ſtands as a Truflee 
for the Purchaſer till the Conveyance is executed. 3 Chan. Rep. 5. 


And 
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And where a bad Title was fold with Covenant for further Aſſurance, and afterwards the 
Vendee purchaſed a good Title, and was decreed to confirm, &c. See 2 Chan. Ca. 212. 

One in Conſideration of Marriage ſettles Land upon himſelf for Life, Remainder to hig 
jatended Wife for Life, Remainder to the Heirs of his Body on his Wife to be begotten 
Remainder to his own right Heirs; and in the Deed of Settlement there is a Covenant with 
the Truſtees, from the intended Huſband, for himſelf and his Heirs, that he will not dil. 
continue, dock or ſuffer a Recovery to bar the Limitations in the Settlement, but that the 
Iſſue of the Marriage ſhall enjoy and hold the Premiſſes purſuant to the ſaid Limitation 
The Marriage takes Effect, and they have Iſſue a Daughter, who marries the Plaintiff, and 
to whom her Father, who made the Settlement and Covenant, gave a conſiderable Portion 
The Father afterwards ſuffers a Recovery to the Uſe of himſelf and his Heirs, and then de. 
viſes the Land in Truſt for his ſaid Daughter for Life, Remainder to her firſt, Sc. Son in 
Tail Male; and if the Daughter ſurvived the Huſband, to the Daughter in Fee; but if the 
Daughter ſhould die firſt, then the Remainder over; and dies. Huſband and Wife bring a 
Bill for a ſpecifick Performance of the Covenant, and it was held that A. being Tenant in 
Tail, and as ſuch having a Power to ſuffer a Recovery, the Lands deviſed ſhall not be ef. 
fected though the Covenant was good to bind the Aſſets; and ſuch Covenant being at firſt 
accepted, Equity ought not to vary or alter it. Will. 104, 461. 

By Agreement between the Plaintiff and the Teſtator of the Defendant, a Parcel of Land 
was to be ſold for 400 J. but if it did not ariſe to ſo much, then they covenanted with each 
other to repay proportionably to the Abatement z and the Defendant's Teſtator covenants 
for himſelf and his Executors to pay his Proportion to the Plaintiffs, ſo as the Plaintiff gave 
him Notice in Writing by the Space of ten Days, but ſaith not ſuch Notice was given to his 
Executors or Adminiſtraſtors. On Oyer of the Indenture, there was a Variance between the 
Covenant (which was for Notice to be given to the Teſtator) and this Declaration, by which 
Notice is averred to be given to the Executor, and ſo a Demurrer. Per Cur', This is no 
material Variance, becauſe the Covenant runs in Intereſt and Charge, and ſo the Executor is 
bound to pay, and therefore it is neceſſary that he ſhould have Notice: But the Declaration 
was nought for another Reaſon ; they had not declared that this Notice was given in Wri- 
ting, and that he gave Notice ſecundum formam & effectum conditionis, which was not good. 
2 Mod. 268. 

According to In Conſideration the Plaintiff had promiſed to pay the Defendant 7001. for the Reverſion 

Draughts of a Manor, the Defendant covenated to ſeal the Inſtrument for the Aſſurance of it with 

made. Warranty, Sc. according to the Draughts between them before agreed; and though the 
Defendant tendered to him the firſt of March the Inſtrument written, ſecundum tractiones 
pred?, and the third of March requeſted him to ſeal them, yet he had not ſealed them, nor 
conveyed the Reverſion of the Manor; after Verdict pro Quer', moved in Arreſt of Judg- 
ment. 

1. That he ought to ſhew the Inſtruments to the Court, that they might judge of them; 
to which it was anſwered and reſolved, the Inſtruments were agreed before, and therefore 
he need not ſhew them to the Court. | 

2. He doth not ſhew that he tendered him Wax, Pen, Ink, Sc. as he ought z to which 
it was anſwered and reſolved, there needs no Tender, for the Defendant had taken upon 
him to do it. | 2 

3. The Requeſt is not well made, being at another Time, not when the Tender was; but 
it was reſolved the Tender after the the Requeſt was the better; for ſo he had Time to 
read them and conſider them. * 

And by Windham Juſtice, Where Conveyances are before agreed, and to be ſealed ac- 
cording to the Agreement, ſo that there is not any Need of Counſel, the Defendant is to 
do it at his Peril; and where one is to grant a Reverſion, he had Time to do it at any 
Time during his Life, if it ſo long continues a Reverſion, if he be not haſtened by Requeſt. 
Here is a Requeſt, and the Conveyance being agreed, no Tender need to be; but if one be 
to ſeal a Conveyance generally, there the Counſel of the Purchaſer is intehded to draw 
them, and then the Purchafer ought to tender them. Lev. 44. Keb. 122. 

To make On Covenants that before ſuch a Day he would make ſufficient Eſtate of Lands to ſuch 
Eſtate of ſuch Value ro the Plaintiff for Life; the Defendant pleads he made an Eſtate in Lands of ſuch 
a Value. a Value, Sc. he muſt ſhew what Eſtate was advifed, and what Land, that ſo there be an 
Iſſue. 28 H. 8. 1. b. | OP hn 
Of ſuch a One is bound 7 aſſure twenty Acres of Land; the Acres ſhall be accounted according to 
Quantity. the Eſtimation of the Country where the Lands lie, and not according to the Meaſure limi- 
ted in the Statute. Cro. Eliz. 665. | 8 
'To ſuch Per- If a Covenant be to aſſure certain Lands to ſuch Perſon as the Covenantee ſhall name, 
ſorp and after he aſſures this to the Covenantee himſelf ; this is a good Performance of the Co- 
venam, 
2 \ 
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yenant, though it be not alledged that he named himſelf, for this Acceptance is a Nomina- 
tion of himſelf. M. 13 Jac. Houſy and Wild. 

Condition of a Bond was, that if the Plaintiff ſhall ſeal to the Defendant a good and ſufficient Ulual Cove. 
(ynveyance in the Law of his Lands in Jamaica, with uſual Covenants, as by the Defendant's nants. 
Counſel ſhall be adviſed, then if the Defendant ſhould thereupon pay, &c. After Oyer of the 
Condition, the Defendant pleads, that Mr. JJ. a Counſellor at Law, did adviſe a Deed of 
Bargain and Sale from the Plaintiff to the Defendant, with the uſual Covenants, of all his 
Lands in 7amaica, and tendered the Conveyance to the Plaintiff, who refuſed to ſeal the 
ame. Plaintiff demurs. 

1. Becauſe the Defendant hath not ſhewed the Conveyance, and an Affirmative Plea ought 
to be particular: As to plead generally exoneravit, is not good, but it muſt be ſhewed how. 

Cro. Fac. 165, 359, 363. Sid. rob. Cro. Car. 38 3. 2 Leon. 214. 

2. The Matter of the Condition conſiſts of Law and Fact, and both ovght to be ſet out. 
The preparing of the Deed is Matter of Fact, and the Reaſonableneſs and Validity thereof 
is Matter in Law, and the Court muſt judge of it. 

3. The Plea is that the Indenture had the uſual Covenants, but doth not ſet them forth. 

But per Cur, The Plea is good; for if the Defendant had ſet forth the whole Deed wer- 
batim, yet becauſe the Lands are in Jamaica, and the Covenants are intended ſuch as are 
uſual there, the Court cannot judge of them, but they muſt be tried by the Jury. He hath 
ſet forth, the Conveyance was by Deed of Bargain and Sale, which is well enough; and fo 
if it had been by Grants, for Lands in Jamaica paſs by Grant, and need no Livery and 
Seiſin. If any Covenants were unreaſonable and not uſual, they are to be ſhewed on the 
other Side. Judgment pro Defendant. 2 Med. 239, 240. 

One covenants to make ſuch Aſſurance as the Plaintiff *s Counſel ſhall adviſe, and he pleads guch Aga- 
Performance of Covenants, he cannot afterwards ſay, Cencilium non dedit adviſamentum. rance as 
Cro. Eliz. 822. Grantee or 

If I am bound to make you ſuch Aſſurance as J. S. ſhall deviſe, I am bound at my Peril to rene 
procure Notice; but If I am bounden to make ſuch Aſſurance as your Counſcl ſhall deviſe, . 
there Notice ought to be given to me. Leon. 105. 

If a Man covenants to make ſuch reaſonable Aſſurance as Ccunſel ſhall adviſe; uſual Cove- 
nants may be put in; for the Covenant ſhall be ſo underſtood ; but there muſt not be a War- 
ranty in it, Mod. Rep. 67. 


A Covenant to make ſuch Aſſurance as ſhall be reaſonably deviſed, muſt be of ſuch Aſſur- 
ance as differs not from the Bargain. Hob. 275. 

In a Declaration on a Covenant 2% make ſuch goed and lawful Eſtate and Aſſurance in the 
Law, as by the Plaintiffs Counſel learned in the Law ſhall be adviſed. Plaintiff ſays, that 
7.8. was of his learned Counſel, and adviſed ſuch a Conveyance, and that the Plaintiff gave 
Notice to the Defendant of the Advice, and requeſted him to perform : Whether this Ad- 
vice of Counſel ought to be given to the Man who was to make the Conveyance, or to 
him for whom it was to be made; and adjudged. that it muſt be given to him for whom the 
Conveyance is to be made, and he is to give Notice thereof to the Party who is to make it. 

If a Covenant be to make ſuch Aſſurance to the Covenantee as the Covenantee ſhall adviſe, 
and after the Covenantee deviſes an Indenture, and tenders it to him, and he requires Time 
to ſhew it to his Counſel to adviſe with, which the other denies to him, yet if he ſeals it 
not preſently, the Condition is broken. 2 Co. 3. 

A. covenants with B. to make ſuch reaſonable Aſſurance to B. in Fee of ſuch Land, reſer- 
wing to A. and bis Heirs 201. Rent per Ann. as Counſel ſhall adviſe , and after B. tenders to A. 
a Deed Poll, by which A. ſhall enfcoff B. of Land in Fee, reſerving the ſaid Rent to A. in 
Fee: This is not any ſuch reaſonable Aſſurance to bind A. to ſeal it, for this is a Rent- 
ſeck, and the Deed belongs to the Feoffee, and then A. without the Deed cannot have any 
r for the Rent, it ought to have been a Feoffment by Indenture, rendering Rent. 

oll. Abr. 423. ' 

If one be nd to make to a Man a ſure, ſufficient and lawful Eſtate in certain Lands by Ad- 
vice of J. D. if he makes an Eſtate to him according to the Advice of J. D. be it ſufficient 
or not, lawful or not lawful, yet he is excuſed of the Obligation. 5 Co. 23. 6. 

A Leaſe was made for Life by B. and F. and the Covenant was, that he ſhould make 
ſuch reaſonable Aſſurance as the Counſel of the Leſſee ſhould adviſe. The Counſel ad- 
viſed a Fine with Warranty by B. and F. with Warranty againſt the Huſband and his Heirs ; 
it was moved it was not a reaſonable Aſſurance, becauſe the Warranty did reach to other 
Land; but the Court over-ruled it, and ſaid it is the ordinary Courſe in every Fine to 
have a Warranty, and the Party may rebut the Warranty. Gods. 435. | 

Covenant to aſſure ſuch Land by reaſonable Aſſurance, as by the Plaintiff ſhall be ad- Reaſonable 
viſcd and required; who deviſed and required = Indenture of Feoffment, with Covenant Aſlurance. 
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the Intent of the Covenant. Per Cur', But if a Man be bound to do ſuch Acts for the Af. 


Ann 


to ſave and diſcharge him of all Incumbrances made by the Defendant, and for further AC. 
ſurance, and for not ſealing this Aſſurance the Action is brought, Per Cur', On Demurrex 
to the Declaration, though theſe Covenants are ordinary and reaſonable, yet the Agreement 
not being to make it with reaſonable Covenants, but only reaſonable A ſſurance, he is no 
bound to ſeal it, for it is not any Part of the Aſſurance, and an Aſſurance may be Without 
Covenants. Cro. Jac. 571. T. Raym. 190. & Sid. 467. Quere. 

Articles of Agreement, whereby the Plaintiff covenanted to make an Aſſurance by 4 Day of 
Lands, as the Counſel of the Defendant ſhall adviſe, and on Perfecting thereof the Defendant ;, 
to pay 300 l. and 300 l. at a Day after. The Defendant -pleads, the Plaintiff had not at the 
Time of the Covenant, or after, any Right or Eſtate. Plaintiff demurs. Per Twiſden, He 
may demur, for though the Plaintiff has no Eſtate, yet if he be required to convey, and 
doth not then do it by the Time, the Covenant is broken, for the Eſtate of the Covenantor 
may be in Truſt; ſed Cur* contra. This is good in Action by the Defendant for Non 
aſſurance; but here the Action is for the Money, and ſo the Defendant hath Election to plead 
as here, or that he tendered ſpecial Conveyance by Advice, and the Plaintiff refuſed and 
the manifeſt Intent of the Parties is not to pay any Money but upon Aſſurance. Ke. 734,756. 

Covenant to make ſuch Aſſurance as Counſel ſhall deviſe; they ſay they tendered a Leafs 
and Releaſe deviſed by Counſel, and ſets it forth with the uſual Covenants, and with a War. 
ranty : Uſual Covenants may be put in, but not a Warranty. Mod. 67. Vide 2 Keb. 68 5. 
T. Raym. 190. | 

Covenant to make ſuch Aſſurance as Counſel of, &c. ſhall deviſe; and the Defendant by 
Advice of Counſel demands a Releaſe with Warranty. Per Cur', This is not any Aſſurance, 
but a Means to recover in Value. Leon. 130. | 

If A. covenants to make ſuch Aſſurance for the Payment of 1001. to B. as his Counſel ſhall 
deviſe, and his Counſel deviſes that A. ſhall make an Obligation of 1000/7. for the Payment 
of 1001. he ought to perform it; aliter if the Covenant had been to make ſuch reaſonable 
Aſſurance. Roll. Ar. 42 3. | 

A Man covenants to make ſuch Aſſurance as the Counſel of the other ſhall deviſe; and the 
Counſel adviſeth that he ſhall be bound in a certain Obligation that the other ſhall occupy 
the Lands peaceably; he is not bound to perform it, for this is not any Aſſurance within 


ſurance of the Manor of B. as the Counſel of the other ſhall deviſe, and the Counſel de- 
viſeth that he ſhall make an Obligation or Statute that the other ſhall enjoy it, he ought to 
perform it, otherwiſe he hath broken his Covenant. 

If a Man covenants to make ſuch Aſſurance as the Counſel of the Covenantee ſhall deviſe, of 
an Annuity of 30 l. and of 2001. in Monies; and the Counſel deviſeth that he ſhall make an 
Obligation, by which he ſhall oblige himſelf, his Heirs and Executors, to pay to the other 
the Annuity, and alſo 200 l. at certain Days; he is not bound to perform it, for this Obli- 
gation is not any Aſſurance of the Annuity, 

A Covenant is to make to the Covenantee, or bis Aſſigns, as good à Leaſe as Counſel may ad- 
viſe; and that after the Obligee comes to the Obligor and appoints him to make a Leaſe to 
J. S. he ought to do it, although no Counſel adviſeth it but the Obligee himſelf; for by 
the Words it is not neceſſary to have the Advice of Counſel, but only that the Leaſe may 
be made ſo good as Counſel may advile. | 

If the Condition or Covenant be te make ſuch Aſſurance in Law of certain Lands to the 
Covenantee or Obligee, as by the Counſel of the Covenantee, upon Requeſt made, ſhall be adviſed ; 
and after J. S. was of Counſel of the Covenantee, and gives his Advice to the Covenantee, 
that the Covenantor ſhall make a certain Aſſurance; and the Covenantee gives Notice to 
the Covenantor of the ſaid Advice, and requires him to perform it: He ought to perform 
it, for it is more convenient that the Counſel ſhall give the Advice to the Covenantee than 
the Covenantor, for that the Covenantor doth not know whether he be of Counſel in this 
Matter, for hz may be of Counſel in one Thing and not in another. 5 Co. 51. 6. 

If the Condition or Covenant is to make ſuch Aſſurance to the Obligee or Covenantee as 
the Obligee or Covenantee ſhall deviſe, and after the Covenantee deviſeth an Indenture, and 
tenders this to him, and he requires Time to ſhew it to his Counſel, he muſt ſeal it pre- 
ſently, for the Covenant is peremptory. And. 122.-Caſe 117. Roll. Abr. 424. 2 Co. 3. 

Defendant covenanted t ſeal ſuch a Conveyance of an Eſtate as Counſel ſhould adviſe ; and 
the Breach aſſigned was, that the Defendant did not ſeal ſuch Conveyance as his Counſcl 
adviſed ; whereas the Plaintiff ought to have ſaid, That his Counſel adviſed ſuch Conveyance, 
and the Defendant refuſed to ſeal it; and after Verdict upon Non eſt fatium, Pollexfen pro 
Quer: It ſhall be intended the Covenantor's and not the Plaintiff's Counſel, becauſe the 
Covenantee hath none of the Deeds which made the Title, and ſo cannot adviſe any Con- 
veyance. Holt contra, It is a vain Conſtruction to ſay, that the Counſel ſhall be intended 
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to be the Defendant's Counſel; ſurely they will be ruled by the Defendant, and then the 
Plaintiff will be in a very bad Condition: And he cited 5 Co. 19, 20. RofevelPs Caſe; and 
Allen and Wedgwood, Bridgman's Reports. But Judgment was given, that the Defendant, 
who had the Deeds, ought to have produced his Title to the Counſel, and to have given 
Notice thereof to the Plaintiff. Hayward and Gee, Paſch. 4 Fac. 2. B. R. 

A Covenant to make an Aſſignment according to an Agreement between him and the 
Defendant, and as Counſel ſhould adviſe, (and ſays not what Counſel); an Action was 
brought for Non-performance, and moved that the Plaintiff's Counſel ſhould give the Ad- 
vice, becauſe he is the Perſon intereſted. Anſwered, that the Defendant had alſo an Intereſt, 
for it is an Advantage to him to make the Aſſignment. for the Saving of his Covenant. 
But it had been otherwiſe, had it been to make ſuch Conveyance as Counſel ſhould adviſe; 
for that the Perſon to whom the Covenant is made may chuſe whether he will have a Feoft- 
ment, Releaſe or Confirmation; and then the Counſel ſhall adviſe what Sort of Conveyance 
is proper. But here it is to make ſuch Aſſignment as the Parties had agreed upon. 3 Mad. 
191, 192. 

10 Acion of Covenant, which was to make ſuch an Alignment to the Plaintiff, according to 
an Agreement made between him and the Defendant, as Counſel ſhould adviſe. The Queſtion 


Who be 


Counſel to 


was, If the Plaintiff's or Defendant's Counſel ſhall give the Advice? It ſeems his Counſel adviſe. 


ſhall adviſe to whom the Covenant is to be made. Bulſt. 160. 

A Covenant to make ſuch Eſtate to the Plaintiff as his Counſel ſhall adviſe, and ſaith, Con- 
cilium non dedit adviſamentum : It was a Quære, whether he ought not to ſay, Concilium nullum 
dedit adviſamentum ; but now it is ſettled a good Plea, 11 H. 7. 23. a. 6 H.7. 4. and he 
needs not alledge what Perſons were of his Counſel, and that they gave no Advice, for the 
Plea is in the Negative: But if he pleads his Counſel gave to him ſuch Advice, he ought 
to plead what Perſons were of his Counſel; then the Replication was, that J. W. was of the 
Plaintiff's Counſel, and no more, and he gave ſuch Advice, c. which Adviſcment the 
Plaintiff notified to the Defendant: Iſſue on the Advice. 6 Hen. 7. 4. 


The Defendant covenanted, that whereas the King had granted the Office of Aulnegeor 


to the Duke of Lenox, who had made the Plaintiff his Deputy for ſeven Years, of all Places Securicy upon 


except Colcheſter ; that the Defendant covenanted with them, whereas the ſaid Duke had er Ip 
Ot an ce to 
pay ſo much 


made a Deputation of that Office in Colcheſter for two Years, he would procure a Deputation 
to them for ſeven Years in the ſame Manner as Everden had it, Proviſo that they, upon the 
making thereof, ſhould give Security for the Payment of 1007. per Ann. Rent for it, and 
Performance of Covenants; and they alledged that they were always ready to give Security 
for the Rent, and the Defendant had not procured the Deputation. Defendant demurs : 
1. Becauſe they do not alledge Performance of the Promiſe, but only a Readineſs to have 
given Security; ſed non allocat*; for they need not give Security till Deputation made, and 
the Non-performance of the Promiſe ought to come on the other Part. 2. Becauſe it is not 
ſhewed that they required a Deputation to be made, and the Quality how the other was 
made, nor in facto that there was any Deputation made to Everden; ſed non allocat'; for the 
Covenants mention that there was a Deputation, and he is eſtopped to ſay the contrary ; and 
at his Peril he ought to procure ſuch a one to the Plaintiff as the other was, and that the 
Defendant ought to procure it immediately after the two Years expired, that the Plaintiff 
might not loſe the Profits thereof after they were due. 3. Becauſe they ſhewed not the Breach 
according to the uſual Form. Et fic non tenuit conventionem in boc, ic. Sed per Cur", 
There being a Breach thereof ſufficiently alledged, they need not make a Repetition. 
Co. Fac. 297. | | 

Wool to convey Land to make and ſuffer, &c. all and every ſuch reaſonable Act and 
Acts, Thing and Things, whatſoever they be, for the good and lawful Aſſuring and ſure Making 
ef the Manor of S. to J. S. and his Heirs, &c. and the Breach aſſigned was, that he requeſted 
the Defendant, Quod ipſe conveyaret & aſſuraret manerium de S. to J. S. Sc. It is ſufficiently 
aſſigned, fot the Defendant ought to have done this upon Requeſt by Feoffment, or ſome 
Kind of Aſſurance; and if after the Plaintiff requeſt a Fine, the Defendant ought to acknow- 
ledge it alſo, and ſo upon every ſeveral Requeſt ;| but he is not bound to give any Obligation 
or Recognizance, which is collateral Security. Yelv. 44, 45. Moor 682. Brownl. $4. 

Whereas B. per another Indenture had aſſigned to C. a Meſſuage, &c. Now this Inden- 
ture witneſſeth, that R. covenants that he or his Brother would deliver to C. or in his Ab- 
lence to E. at his Shop, a Tarrier of the Premiſſes, and of the Verity of this, ad optiman 
eorum peritiam, upon Requeſt made to them by C. would take their Oath before a Maſter 
of the Chancery, and alſo would deliver to one V. ſafely to be kept, to the Uſe of the ſaid 
B. and C. the original Demiſe whereof he then had Copy, Sc. Though in this Cafe they 
are not bound to make Oath without Requeſt, yet they are to deliver the original Demiſe 


ſans 


To give 


yearly, 


Requeſt. 
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Tender. 


Firſt Act. 


ſans Requeſt, for the Requeſt refers not to this, but the firſt, as appears by the Requeſt 
amongſt the Covenants, and not in the Beginning or End. 2 Roll. Abr. 250. 

IJ. covcnants for himſelf, his Heirs, Executors, Adminiſtrators and Aſſigns, within ſeven 
Years, upon Requeſt, to convey to the Plaintiff a Copybold Eftate: W. dies, a Requeſt muſt be 
made to his Exccutors; though V. was ſeiſed in Fee, the Executors are bound to fee it 
done. 2 Bulſt. 158. 

Covenant to make a Leaſe of ſo many Rooms upon Requeſt, and the Covenantor proſtrated 
Part, the Plaintiff did not aver in his Count, that he requeſted the Defendant to make him 
a Leaſe; but it ſeems not to be neceſſary, the Defendant having diſabled himſelf by the 
Proſtration of the Buildings. Lut. 308. 

If A. covenants with B. upon reaſonable Requeſt to him made by B. to ſurrender certain 
Land and all his Intereſt in it to B. and alſo to permit B. to take the Profits of the Lang, 
in this Caſe the Requeſt doth not go to the taking of the Profits, but only to the Sur. 
render, ſo that he is bound to ſuffer him to take the Profits without Requeſt, although there 
is but one Word that goes to the Whole. 2 Rell. Abr. 248, 249. | | 

The Condition was, to make Aſſurance of certain Lands to the Obligee before the tenth 
of March 17 Eliz. and if it fottunes that the Obligee refuſe to accept the Aſſurance, and 
ſhall make Requeſt to have 100 l. in Satisfaction of it; then if upon ſuch Requeſt within 
five Months after he pay the 100/. that then, &c. and at the Day he refuſed the Aſſurance, 
and afterwards, 27 Elig. he maketh Requeſt to have the 1001. The Queſtion was upon 
Demurrer, whether this Requeſt was ſufficient for the Time? Per Cur', A Requeſt at any 
Time during his Life is good, and he is not reſtrained to make it at or before the Day the 
Aſſurance was to be made. Judgment pro Quer*. Cro. Eliz. 136. Leon. 185. 

Covenant or Condition before Michaelmas to make, acknowledge and ſuffer, Sc. all and 
every ſuch reaſonable Acts and Things, whatſoever they be, for the lawful Aſſuring, ſure 
Making, of the Manor of D. to F. S. and his Heirs. Defendant pleads, that before Michael- 
mas the Plaintiff rationabilit' non requiſivit le Defendant ad faciend', &c. aliqua rationabilia 
aftum & ada que forent pro bona & legitima aſſurancia of a Manor. Plaintiff replies, qued 
ſuch a Day before Michaelmas he requeſted the Defendant, quod ipſe conveyaret & aſſuraret 
manerium de D. to J. S. ſecundum tenorem conditionis (conventionis) præd': found pro Quer. 


Moved in Arreſt, that no ſufficient Breach was found, for the Plaintiff ought to have re- 


quired an Aſſurance in certain, viz. Feoffment, Fine, Sc. The Condition being ſpecial, all 
and every Act, Sc. ſed non allocatur; the Iſſue is good, and the Condition is broken, for 
by the Condition the Defendant is to do all and every Act whatſoever; ſo that if the 
Plaintiff requeſt a Fine, &c. then when the Plaintiff requeſted to convey the Manor in Ge- 
neralty, the Defendant ought at his Peril to do it by ſome Kind of Aſſurance; and if he 
makes a Feoffment, yet it after the Plaintiff requeſt a Fine, &c. he muſt do it. Yelv. 44. 
Brownl. 84. Moor 682. | 

An Aſſurance ought to be drawn according to the Covenant; it was agreed 22 Jay. 
28 Eliz. That the Defendant ſhould make an Indenture of Bargain and Sale of all the Lands 
which the Defendant then had in Yarmouth, and on 14 Sept, 29 Eliz. the Plaintiff tendered to 
the Defendant an Indenture of Bargain and Sale of all the ſaid Lands which he then had in Yar- 
mouth, Habend to him and his Heirs, ſecundum concluſionem & agreeamentum præd'; which 
the Defendant refuſed to ſeal. The Indenture of Bargain and Sale is not warranted by the 
Agreement, becauſe it may be he had other Lands on the 14th of Sept. 39 Eliz. than he 
had at the Time of the Agreement, ſo needs not to ſeal it, though in Truth he had not 
any more Lands; though Popham ſaid he had more Lands: He ought to have ſhewed it. 
Cro. Eliz. 660. _— | 

If the Aſſurance drawn agrees in Subſtance with the Covenants, though they vary in 
Words, it is not material; as if it were covenanted to aſſure all his Lands in D. and the 
Aſſurance is drawn by particular Names, it is good. 1bid. 

If A. leaſes to B. for twenty-one Years, and covenants at any Time during the Life of B. 
upon Surrender of the old Leaſe, to make a new Leaſe for the Reſidue of the Term, and after 4. 
leaſes to a Stranger: Though B. by the Words of the Indenture ought to do the firſt Act, 
viz. make a Surrender, yet becauſe A. has diſabled himſelf to make a new Leaſe, B. ſhall 
not be obliged to ſurrender his old Leaſe without Poſlibility of a new Leaſe, but may bring 
Covenant without making any Surrender. 5 Co. 20, 21. | 
So if a Man covenants zo enfeoff J. S. upon Requeſt, and after enfeoffs another, J. S. may 
have Covenant without Requeſt. 5 Co. 21. 4. 

A Covenantor covenanted with the Covenantee, that he at the Coſts of the Covenantee 
would aſſure ſuch Lands to him before ſuch a Day; the Covenantor ought to do the firſt Act, 
viz. to give Notice what Aſſurance he will make, ſo as the other may know what Colts 


he is to tender; aliter if he covenants to make ſome certain Aſſurance, as Fine, — 
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Sc. Cro. Eliz. 317. Owen 157. Moor 157. 5 Co. 22. And it is all one when the Co- 
venant is general and when it is particular; as to make a F eoffment, the Covenantor ought 
to do the firſt Act there if he will have it by Parol or Indenture. | 

One covenants to make an Eſtate in Fee at the Cifts of the Covenantee; the Covenantor is 
to do the firſt Act, viz. to let him know what Conveyance he will make: So Twiford and 
Buckley's Caſe, upon an Indenture of Covenants, wherein one of the Parties did covenant” 
to make a Leaſe for the Life of the Covenantce, and for two other Lives as he ſhould 
name, and the Covenantor was to give Poſſeſſion. The Breach aſſigned was, that the De- 
fendant had not made Livery and Seiſin, and upon Performance pretended, the Plaintiff 
did demur, and upon great Debate, it was reſolved that the Covenant was not broken, for 
that the Plaintiff had not done that which was firſt to be performed on his Part, iz. to 
name the Lives. 2 Med. 75. 

Covenant or Statute with Defeaſance, to make ſuch good Aſſurance of an Houſe to W. 
with ſuch Covenants which he ſhould accept and ſignify under his Hand to be reaſonable, or ſhould 
pay to him before the firft of Auguſt 3530 l. He ſurmiſcth he was always ready to make the 
Aſſurance, and that the faid V. had not ſignified what Aſſurance he would accept, nor re- 
quired any. Per Cur”, He is not bound to deviſe any Aſſurance or Eſtate; but it is in his 
Election to accept an Eſtate tendered, or the Money, and there cannot be an Acceptance 
but where there is a Tender on the other Party, and therefore the other Party ought to have 


deviſed the Eſtate, and procured JF. to accept thereof, otherwiſe he ought to pay the 
Money. Cro. Eliz. 718. . | 


A Condition or Covenant 10 make a ſufficient Leaſe to the Obligee or Covenantee before ſuch Cofts. 


a Day, the ſame to be made at the Coſts of the Obligee : It is a good Plea, that the Plaintiff 
did not tender the Coſts to him, and if then, that he was ready. Moor, pl. 72. 

If the Aſſurances are to be made at the Cofts of him to whom they ought to be made, he may 
require the Aſſurance to be made by Parcels; aliter when the Covenantor is to be at the 
Charges: Yet there, if the I requires an Aſſurance of Parcel, the Covenantor muſt do 
it, but then he is diſcharged from making any Aſſurance of that which remains. Cre. 
Eliz. 681. | 

When I am obliged that 7. S. who is a Stranger, ſhall levy a Fine to the Obligee, the 
Obligee is bound to ſue forth a Writ of Covenant, for it is no Reaſon to compel the Ob- 
ligor, who is a Stranger to the Eftate that paſſeth by a Fine, to ſue a Writ of Covenant; 
but if I am obliged to you that F. S. ſhall levy a Fine to F. N. in ſuch Caſe the Fine ought 
to be levied at my Peril though F. N. will not ſue a Writ of Covenant. Winch 29. 

If one covenants generally to levy a Fine of Lands, he is not bound thereby to go before 
Commiſſioners by Dedimus. . Stile's Prat. Reg. 75. 

A. covenants at the Colts of B. to aſſure him ſuch Lands before fuch a Day; the Day 
was paſt, and no Aſſurance tendered by the Covenantor, nor Coſts by the Covenantee : The 
Covenantor is to make the Aſſurance, and that may be what he pleaſeth, by Fine, Feoff- 
ment, Sc. and therefore he ought to notify his Readineſs to do it, and what he will do, ſo 
as the other may know what Colt to tender: But if he had covenanted to make ſome cer- 
tain Aſſurance, as Fine, Feoffment, Recovery, &c. alter. Cro. Eliz. 5 17. pl. 42. The Co- 
venantor ought to do the firſt Act, viz. notify to the Covenantee what Eſtate he will make, 
ſo that the Covenantee may know what Sum to tender, and it is all one whether the Co- 
venant is general or particular, as to make a Feoffment. Moor 457. 5 Co. 22. b. 

A Covenant was, that the Covenantor would make ſuch Aſſurance before ſuch a Day to 
the Covenantee, at the Covenantee's Charge (but there was no Requeſt mentioned in the 
Covenant on either Part): Here the Obligor hath his Election of what Manner of Aſſurance 
he will make, and then the Obligee is to provide the Coſts for it. Moor 454. 


Thirdly, To ſave harmleſs and indemnified. 


A Man ſold his Land, and covenants to ſave the Vendee harmleſs on Requeſt : It was faid, 
if the Land be extended by Force of a Statute before the Requeſt, the Covenant 1s not 
broken, for that now the Covenant is become impoſlible by the Negligence of the Cove- 
nantee himſelf, Moor 67. | | 

A Covenant was, that the Covenantee, his Heirs and Aſfigns, ſhall and may lawfully enjoy 
end bold a Meſſuage, &c. without the Let, &c. of the Covenantor or his Heirs, or of every 
other Perſon diſcharged, ar upon reaſonable Requeſt, ſaved harmleſs by the ſaid Covenantor from 
all former Gifts. Defendant pleads, no Requeſt was made to ſave him harmleſs. Judg- 
ment pro Quer', becauſe the Defendant hath not anſwered to all the Covenants, v:z. to the 


enjoying of the Lands; for there were two Covenants, the enjoying and faving harmleſs. 
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Covenants. Part I, 


A Covenant was, whereas J. F. claimed to have a Leaſe for Years of the Manor of Dale, 
made to him by W. that the Defendant would keep without Damage from all Claim and Intereſt 
to be challenged by J. F. de tempore in tempus, during the Years, &c. The Defendant pleaded, 
that after the making of the Obligation until the Action brought the Plaintiff was not dam- 
nified Ratione dimiſſionis: The Plea is good, for if he were not damnified Ratione &imiſſionis 
then he was not damnitied by Reaſon of any Claim or Intereſt, 3 Lev. 118. F 

Covenant was brought upon Indenture of Leafe for nine Years, dated 1 June 16 Car. 2. 
which was 10 ſave the Plaintiff harmleſs cf all Evidlions duting the Term; and the Breach 
aſſigned was Eviction, 26 June 16 Car. 2. Defendant pleads, that the faid Deed Was 
Primo Deliberat” 1 July 17 Car. 2. which was after the Breach aſſigned ; and pleads fyr. 
ther, that the Plaintiff was not ejected aiter the Delivery of the Deed ; upon Which the 
Plaintiff demurs. Et per Cur', Theſe Words during the Term in Computation, and not 
only from the Time of the Delivery of the Deed, when it commenceth in Point of Intereſt; 
and ſo Judgment given for the Plaintiff. Sid. 374. Cro. ac. 263. 

Covenant to ſave harmleſs and indemnify the Plaintiff and his Lands in Sale from an annual 
Rent of ſuch a Leaſe during the ſaid Term. Defendant pleads, Qued a tempore confecbion 
ſcrip' pred* bucuſq; exoneravit & conſervavit the Plaintiff and all his ſaid Lands from the 
ſaid Rent; Er hoc, &c. Plaintiff demurs, he ought to ſhew Quomodo exoneravit, it being a 
Plea in the Affirmative 3 had he pleaded Non damnificat”, it had been good. Cro. Fac. 634. 

In Debt on Bond to ſave harmleſs from lawful Eviction; Dower being recovered after 
Bar by Fine and Non- claim, without Exception to it, which might have been taken: Tr 
was held no lawful Eviction, and fo the Defendant found Not guilty, for the Plaintiff muſt 
ſufficiently intitle himſelf. Keb. 379. | 

Covenant to ſave harmleſs from Suits and lawful Eviftions. Defendant pleads Performance. 
Plaintiff replies, that J. S. took out a Writ of Hab' fac“ poſſeſſion” out of B. R. Debito mods 
execut* ; and by Virtue thereof entered on the Poſſeſſion of the Plaintiff, and did expel and 
amove him. Defendant demurs; Judgment pro Defendant. Debito modo is not ſufficient 
without ſhewing Particulars: Contra in the Spiritual Court; as in Debt for Rent to ſay A. 
did demand debito modo, it is ill; the Hab' fac* poſſeſſion” doth always recite the Term of 
the Judgment, and that mult at leaſt be ſhewed, but not the Title of him that evicted. Per 
IWindham, 1 Keb. 379, 413. Lev. 83. 

In Conſideration of a Promiſe of 71. per Ann. for five Years, the Defendant promiſed ts 
ſave harmleſs againſt all; but P. the Plaintiff ſhewed, that one M. entered : Here is no Leafe 
as there was in the Cafes of Brocham and Cham, and Gotier's Caſe, Dyer 328. Hob 35. 
And fo no lawful Title of Entry need to be ſhewed, the Debate not being concerning the 
Title, but only concerning the Occupation. 3 Keb. 755. 2 Lev. 194. 

If a Man enters into a Bond with another for his Debt, with Condition to pay Money at 
a Day, and the Principal aſſumes !o diſcharge and ſave him harmleſs from the ſaid Obligation, 
and after he does not pay the Money at the Day, by which the Bond is forfeited, and the 

Surety to avoid Suits pays the Money : He may have an Action on the Caſe againſt the 
Principal, for the Aſumꝑſit is broke; and the Court ſaid it is a ſtronger Caſe by Reaſon of 
the Word Diſcharge. H. 14 Jac. B. R. Roll. Abr. 433. But, 

If a Leſſee of a Term, rendring Rent, aſſigus it to B. and B. covenants to keep A. 
without Damage of all Rents payable to the Leſſor, and after B. lets Parcel of the Land to 
A. and after the Hay of A. is there diſtrained tor Rent in Arrear, yet the Covenant is not 
broken, for that the Diſtreſs for the Hay is unlawful, and a Treſpaſs, and the Sufferance of 
the Rent to be in Arrear without actual Damages, is no Breach of the Covenant. Rell. 
Abr. 433. 

If 5 and B. are bound in an Obligation to perform certain Covenants contained in an In- 
denture, whereof one is to pay certain Monies, and C. covenants with A. and B. to ſave them 
barmleſs of all Things contained in the ſaid Indenture, and after the Money is not paid ac- 
cording to the Indenture, whereby the Obligation is forfeited z yet it ſeems C. is not bound 
to ſave them harmleſs from the Bond, for it is a Thing collateral to the Indenture. Mic. 
5 Fac. Scot and Pope v. Griffin. | | 

Condition of a Bond, reciting, that whereas the Plaintiff and one H. were bound in 
another Bond for Performance of Covenants : If the ſaid H. ſhould perform the Covenants 
in that Indenture, and ſhould ſave the Plaintiff harmleſs of the ſaid Bond, then, &c. The 
Defendant on Oyer of the Condition pleaded, that H. had performed the Covenants in that 
Indenture, and that he had ſ:ved the Plaintiff harmlefs of that Bond. Upon a general De- 
murrer the Plea is ill in Subſtance, both becauſe the Covenants in the Indenture were not ſet 
forth, and-ſome of them might be in the Negative, &c. and alſo becauſe he hith not ſhewed 
how he ſaved the Plaintiff harmleſs. Allen 72. : Met 
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The Plaintiff declared that the Defendant let to him ſuch Land, and covenanted to ſave 
hin harmleſs againſt all Suits, Evictions or Expulfions. Defendant pleads,. J. S. ouſted him 
by an Hab“ fac poſſeſſion”. Plaintiff. demurs: The Plea is ill for two Cauſes; Firft, Becauſe 
he pleads Expulſion by an Execution, without ſhewing any Judgment: He ought to have 
{1id, that J. S. brought Ejectment upon which raliter proceſſum fuit quod cenſideratun, fut, 
that he ſhall recover; and upon this ſued an Hab' fac” poſſelſion'. Secondly, He ought to 
have ſhewed that J. S. had legal Time before the Leaſe, opon which he brought the Action; 
for the Covenant doth not extend but to Expulſions upon eigne droit, and perhaps in this 
Caſe J. S. might recover by Virtue of a Leaſe made to him by the Plaintiff himſelf, Lev. 
83. 2 Keb. 379. | | 


Fourthly, Concerning Marriages and Portions. 

T. in Confederation the Plaintiff would marry his Daughter Sarah, promiſed to give him as 
much in Marriage with ber as he pave in Marriage with any of his other Daughters, and al- 
ledgeth he had three Daughters, Alice, Anne and Sarah; that Plaintiff married Sarah ; and 
that Alice married E. and that J. gave 100. and a Bond of 100/. to pay to E. gol. more 
at three Months End after his Deceaſe, if the ſaid Alice, or any Ifſu= of her Body, were 
then living; and aſſigns for Breach, that he had only paid him 401. in his Life-time, and 
that he had requeſted of the Defendant's Executors 601. more, and a Bond for the Payment 
of 501. and avers that Alice had ſuch Iſſue alive. Per Cur”, He ought to have averred that 
Sarah, or ſome Iſſue of her Body, was then alive; but the Judges agreed not, whether the 
Covenant or Promiſe extends only to Money given, and not to the Bond. Cro. Car. 186. 

In Conſideration of Marriage the Defendant promiſeth or covenants he would pay for the 
Wedding Apparel. Plaintiff alledgeth he married her, and provided for her two Gowns and 
two Petticoats, and the Defendant had. not paid; and it was moved for Error, that he ought 
to pay for one Gown and one Petticoat, and no more; ſed non allocatur; Wedding Appurcl 
to be taken according to common Parlance, &c. on the Wedding Day, and uſed ſometime 
aſter, the Declaration is good. Cro. Car. 53. 

If A. covenants with B. Whereas there is a Marriage intended to be ſolemnized between A. 
and C. the Daughter of B. at or before the 141h Day of Auguſt next; and whereas the ſaid B. 
bath paid A. 10001. Portion, &c. the ſaid A. in Conſideration thereof doth covenant with B. 
that he within one Tear of the Day of the Marriage will aſſure Lands of the Value of 4001. per 
Annum. Although the Marriage be not before that Day, yet the Covenant mult be per- 
formed. Trin. 21 Fac. B. R. Gregory and Lane. 

Upon Marriage the Plaintiff covenants t pay to his Son-in-law and Daughter 201. per Ann. 
and upon Demurrer the Queſtion was, if 207. by the Year ſhall be intended for one Year 
only, or for their Lives: It ſhall be for their Lives, and the Maintenance ſhall be as laſting 
as the Marriage; it is in Lieu of a Portion, and ſhall be taken ſtrongly againſt the Cove- 
nantor. Sid. 151. Lev. 102. N Rü e | 

If one covenants to pay 1ol. to the Covenantee at the Day of Marriage of the Covenantee, 
the Covenantee is nat bound to give Notice to the Covenantor before his' Marriage, at what 
Day he will be married; but the Covenantor ought to take Notice of it at his Peril, inaſ- 
much as he has taken upon him to pay it at the Day. Roll. Rep. 355. Cro. Fac. 404. So 
if it were a Covenant to pay ſo much within'a Year after B. ſhall marry C. Roll. Abr. 463. 

If A. ſeiſed of Lands in Truſt for B. covenants with F. S. that in Confideration that he 
would marry his Daughter, that. be himſelf would ſtand ſeiſed of the Land to the Uſe of J. S. for 
Life, Remainder to D. in Fee; the Marriage takes Effect. J. S. not having Notice of the 
Troſt, it ſeems that the Eſtate for the Life of J. S. nor the Remainder of D. are not ſubject 
to the Truſt, becauſe they come in under. a valuable Conſideration, viz. the Marriage, and 
have not Notice of the Truſt. 2 Roll. Abr. 781. Ws Fi oy 

In Aſumꝑſit, about the Communication, of the Marriage of the Plaintiff's Daughter, the 
Defendant promiſed him, that if be would haſten the Marriage, and have a Son within 
twelve Months then next following, be would give him 1001. He ſets forth he did haſtea 
the Marriage, and had a Son within twelve Months after the Marriage; and a Verdict pro 
Quer; and it was moved in Arreſt of Judgment, that the Plaintiff had not ſet forth he had 
a Son within the Time, the Words, then next following, ſhall be referred to the Time of the 
Communication. But per Cur contra. Vent. 26. 5 

If I covenant with a Man that I will marry bis Daughter, and he covenants with me, that 
for the ſame Cauſe he will make an Eſtate to me and his Daughter, and to the Heirs of our 
two Bodies begotten, of bis Manar of D. he ſhall not make it till we are married. Gods. 8. 
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Defendant covenanted that if the Plaintiff, ad inſtantiam defendentis, would marry the De. 
fendant's Daughter, he would pay bim 201. and give him twenty French Pieces toward. hit 
Wedding Dinner; and alledgeth in Fact, he married the, Defendant's Daughter, and had re- 
quired him to pay the 204. and he had not paid it; and that twenty French Crowns amour. 
ed to ſix Pounds in our Engliſh Money, and the Defendant had not paid them. Objelz. 1 
He avers not that he married her ad inſfantiam defendentis : But per Cur', It ſhall be intended 
ſo; and twenty French Pieces is not twenty French Crowns, for it may be any other Pieces 
But per Cur, French Crowns are the common Coin of France, and here known, and it ſhall 
be intended according to the uſual Speech. Cro, Car. 195. | 

Covenant to pay 300 l. in Conſideration of a Marriage between the Plaintiff and his Douss. 
1 ter; which 300 l. was to be paid within three Months after that he ſhall come to the Ape 5 
j eighteen Years, or within eighteen Days of the Marriage, after Notice made, which ſhe] firſt 
| happen, Per Cur', The Notice ſhall relate to both, becauſe it is uncertain which of them 
ſhall happen firſt. Latch 158. ; | | | 
Covenant was #0 aſſure ſuch a Copybold to the Plaintiff if be married his Daughter. Per 
Cur', It is ſufficient for the Plaintiff to alledge licet ſepius requifitus, without giving Notice 
of the Marriage, and he need not ſhew a Court to be holden. Cyro. Jac. 102. 

A Marriage Portion to be laid our, Sc. is not Aﬀets, 2 Keb. 841. | 

Settlement of Lands on precedent Agreement and Treaty of Marriage and Portion paid, 
is ſufficient againſt the Purchaſer though there were no Article. 3 Keb. 6. 

Bond for Performance of Covenants; one was to marry S. the Daughter; another that 
Sir E. S. and his Wife ſhould levy a Fine of ſuch Lands to the Defendant, and to the Plain. 
tiff's Daughter S. and to the Heirs of their Bodies. 3. That the Inheritance of the Pre- 
miſſes ſhould remain in the ſaid Sir E. S. or himſelf, until the Fine levied. 4. Whereas 
he had granted a Leaſe for Years to S. the Plaintiff's Daughter, that he had not made an 
former Grant, nor would make any Grant thereof without the Plaintiff's Aſſent. The De- 
fendant, qucad the laſt Covenant in the Negative, pleads that he had not made any former 
Grant of the Leaſe, nor had made any Grant after the Obligation without the Plaintiff's 
Aſſent. Et quoad omnes alias conventiones, that he had performed them. Plaintiff demurs: 

1. Becauſe the Covenant to ley a Fine is an Act to be performed by a Stranger, and it is 
an Act to be performed on Record, in both which Caſes he ought to plead how he had per- 
formed it; and it is not ſufficient to plead general Performance, for As of Record ought 
to be ſhewed ſpecially, and the Anſwer to them is only Nu! tiel Record, and no other Iflue 
can be taken. | 

2. Becauſe the Covenant being in the Disjunctive, he ought to ſhew ſpecially which of 
them, and not generally. | 

3. He pleads he did not grant without the Plaintiff's Aſſent, which is a Negative preg- 
nant, and ſo not good; and all allowed per Curiam. Cro. Jac. 559. 2 Roll. Rep. 159. 


— ——- — — 


Fifchly, Concerning building Houſes, &c. Vide Repairs ante. 


3 


7 Leſſee covenanted 1% build a Houſe upon the Land within ten Years. Leſſee aſſigned his 
4 Term. Action is brought againſt the Aſſignee. Aſſignee pleads, that the Leſſor entered, 
and had the Poſſeſſion for Part of the ninth Year. Per Cur, He ought to have ſhewed 
that he held him out with Force, and would not ſuffer him to build (for it may be entered 
by Right for Non- pay ment of Rent) as indeed it was. Godb. 69, 20. 
In Covenenant te build a Houſe, Juxta regulas preſcript* in the Stat. 19 Car. 2. c. 23. the 
Breach was aſſigned in not covering with Cantilevers with Lead, juxta regulas preſcript in 
the aforeſaid Act of Parliament; to which the Defendant demurred. Per 7 wi/den, It ſhould 
be recited that the Statute doth ſo preſcribe, Wild contra: This is not iſſuable, but con- 
felled by the Demurrer not to be done. Fuxta regulas preſcrip!t* in predif aftu; but the 
5 8 other is a ſufficient Averment. But C. J. Hale gave Judgment, becauſe the very Covenant 
bp? itſelf ſtops to ſay it was otherwiſe in the Act of Parliament; but were this not the Co- 
venant itſelf the Breach were too ſhort, unleſs it be averred that the Act of Parliament is 
4 to cover with Cantilevers, Sc. 3 Keb. 142, 151. 2 Lev. $5. + 

5 If A. covenants with B. to build a Houſe by a Day, and B. doth forbid him, and there- 
f upon he forbears to do it; in this Cafe the Covenant is broken: But if he by actual Im- 
pediment hinders him, or be the Cauſe why the Thing is not done, then the not doing it 1s 

no Breach of Covenant. BY 8 ve Þ [3 
Covenant for not building of a Houſe; Defendant covenanted that he would erelt thre 
le e upon ſuch Land demiſed to him, unleſs be were reſtrained by the King's Proclamation. 
Defendant pleaded, ſuch a Day and Year the King made a Proclamation to reſtrain building. 
: Plaintiif demurs, becauſe a Proclamation was pleaded, and no Place expreſſed where the 


3 | Proclamation 
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Proclamation was made, and ſo no Venue, if Iſſue ſhould be joined; alſo becauſe it is not 
pleaded to have been /ub magno ſigillo Angliæ, for a Proclamation binds not unleſs it be un- 
der the Great Seal; and if it be denied, there can be no Iſſue thereupon, (but only Nul tie! 
Record) which cannot be unleſs he pleads it to be ſub magno ſigillo. Cro. Car. 180. 


Sixthly, To permit Things to be done. 


Plaintiff demiſed two Houſes in Mark-lane in the Pariſh of St. M. V. with all Ways, 
Paſſages, c. for twenty-one Years, at 24 J. Rent. The Defendant covenants that ſhe would 
permit at his own Coſts to make 4 Drain to convey the waſte Water from the demiſed Houſes and 
the main Shore in Six-Bell Yard; he ſhews he entered, and that the Defendant had broke the 
Covenant, eo quod, that ſhe being poſſeſſed of a Term for Years then and yet to come of a 
certain Parcel of Land and two Stables lying between the demiſed Premiſſes and the ſaid 
main Shore in Six- Bell Tard, and by which the Drain ought to run; and then ſets forth, the 
Detendant had aſſigned all her Term in the ſaid Piece of Ground and Stables to T. who en- 
tered and died poſſeſſed ; and M. his Wife, as Adminiſtratrix, poſſeſſed herſelf of ir, and 
married to B. and the ſaid B. and his Wife non permiſerunt to make a Drain, but refuſed, 
Defendant pleads, the ſaid Paſſage being in the demiſed Premiſſes, is ſituate in the Pariſh of 
St. James aforeſaid, and leads from the demiſed Houſes in Six-Bell Yard, and ſuch a Drain 
might have been made, and ſtill may be; and the Defendant did permit the Plaintiff to 
make a Drain, and the Plaintiff might have done it. Plaintiff demurs. Per Cur', There ſhall 
not be Election to make the Paſſage through the Stables, &c. if other proper Ways may be. 

But there were Exceptions to the Declaration: 

1. There is no certain Place for the Houſes demiſed, which are ſaid to be lying and being 
in the Pariſh præd', whereas there are two named before, St. Margaret's and St. James's. 

2. The Breach, eo quod, they did not permit, is no poſitive Affirmation. 

3. The Covenant is, that the Defendant, her Executors, Adminiſtrators and Aſſigns, 
ſhall permit: And the Breach is laid in the Aſſignees not permitting. And it appears in 
the Pleading, that this Aſſignment was made to Tomlinſon divers Years before this Demiſe to 
the Plaintiff; and this Covenant cannot be extended but only to the Aſſignees of the De- 
fendant after the Demiſe made. | 

4. It is ſaid Quod non permiſerunt, but no ſpecial Diſturbance, which ought to have been 
particularly ſet forth for the Court to judge of. | 

Per Cur', All theſe Exceptions but the ſecond are fatal, eſpecially becauſe the Diſturbance 
is laid to be by an Aſſignee who came in before the Demiſe. Sand. 116. 2 Vent. 277. 

A Man makes a Leaſe for Years, and a Bond with Condition that be ſpall ſuffer the Leſſee 
peaceably and quietly to enjoy during the Term, and that without Trouble or Evittion of the 
Leſſor, or any other Perſon, then the Obligation to be void. Per Cur', The Word ſuffer 
ſhall rule all the Reſidue of the Sentence; ſo that by the Entry of a Stranger on the Leſſee, 
without Procurement of the Leſſor, the Obligation is not forfeited. Dyer 255. 

In Covenant the Plaintiff declared that he had and held the Office of Chamberlain to the 
Queen Dowager, and that by Deed produced in Court he agreed with the Defendant for the 
Sale of the ſaid Office, and that the Defendant ſhould hold it with the Conſent of the 
Queen; but by the ſaid Writing the Defendant obliged himſelf that the Plaintiff ſhould have, 
receive and enjoy, during the Life of the Plaintiff, divers Penſions and Salaries belonging to the 
aid Office, and that the Defendant ſhould receive no Part of them. Then he ſhews, that the 
Defendant at his Procurement, and with the Approbation of the Queen, was admitted, and 
enjoyed it, and ten Years were in Arrear of a Salary due to the Plaintiff, which the Plaintiff 
had not received, and the Defendant had not paid him, licet ſæpius requiſitus. Defendant 
pleads, that he, from the Time of the Agreement to the Time of the Writ brought, permit- 
ted the Plaintiff to receive yearly the Profits according to the ſaid Agreement, ab/q; boc, 
that the Defendant received any Part of the Profits of the ſaid Office. Per Cur,* The Plea 
is good, and that upon the Agreement the Defendant was not bound to pay the Money 

but only reſtrained from intermedling. 2 Yent. 79. 

Where no Act is to be done, but only a Permittance, ' Defendant needs not plead it ſpe- 
cially, & non permifit, or permiſit, is a good Plea. 

One is bound to permit his Tenants to uſe the Common, and that he ſhall not alter the 
Courſe of the Common, quod permiſit, and that he did not alter, Sc. is a good Plea gene- 
rally. Dyer 279. pl. 6. | , 

A Covenant that the Plaintiff to ſuch of the ſaid Lands as by the Cuſtom. of the Country Tunc 
jacebant friſcæ, ſhould have free Ingreſs, & c. The Defendant pleads, Quad permiſit querentem 
intrare, &c. in tales terras quales tunc jacebant friſeæ ſecundum conſuetudinem patrie ; he 
needs not ſhew what Lands did lie freſh ; for here 1 no Act to be done, but a — 
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and it was in the Negative, and not a Diſturbance, in which Caſe Permiſſion is a good Plex, 


Leon. 136. [205 - 

L. e with S. that he would ſuffer him and his Aſſigns to have free Ingreſs, &c. into 
his Houſe and Shop, without Let or Interruption of the ſaid L. and that S. appunuavit one T 
ut ſervientem ſuum in meſſuagium, Ic. intrare, & præd L. expulit. It was moved in Arreſt; 
1. It is alledged that TL. expelled the Servant, but this was the Expulſion of the Maſter, 
2. Appunctuavit intrare, and ſaith not what Time, for perhaps his Licence to enter might 
be determined. 3. It is not ſaid at what Time he entered, but ſuper quo intravit ; but all 
theſe Exceptions were over-ruled. 2 Roll. Rep. 78. 

A. and B. are Executors of C. and A. alone covenants with N. that if N. marries 83 
Daughter of C. it ſhould be lawful for N. to view and ſearch all ſuch Accounts as concerned thy 
Eſtate of C. payable to that Daughter. N. marries her, and after N. requeſted A. and alſo g;. 
the other Executor, who had thoſe Accounts, to view the ſame: B. refuſeth to ſhew them 
by this A. hath broken his Covenant; for thereby in Law A. undertook that any Perſon that 
had ſuch Accounts ſhould ſuffer N. to view and ſearch them. Roll. Abr. 431. 

If A. (being a common Brewer) covenants {hat B. ſhall have ſeven Parts of all his Grain 
made in his Brewhouſe for ſeven Tears; and after A. puts in great Quantities of Hops into his 
Malt, of which the Grains were made, by Means whereof the Grains are ſpoiled : This is a 
Breach, becauſe in all Contracts the Intention of the Parties is to be conſidered ; and here it 
was the Intention of the Parties, that B. ſhould have the Grains for the Uſe of his Cattle; 
and they will not eat them when Hops are put into them. T. Raym. 464. 


Seventhly, To account. 


The Covenantor, who was Bailiff of a Manor of the Covenantee, covenants to render 4 
juſt Account before ſuch a Day of all the Rents of the Manor which be hath received: He 
pleads to an Action againſt him, that before the ſaid Day he had made an Account of all 
the Rents which he had received, and becauſe he did not ſhew what Sums he received, the 
Plea was ill. Cro. Elz. 749. 

Debt on Bond wherein the Teſtator did acknowledge himſelf to be indebted in 401. to the 
Plaintiff, which he did covenant zo pay when ſuch a Bill of Cofts ſhould be ſettled by two A.- 
tornies, indifferently to be choſen. Per Cur', It is not a ſolvend*, but a Covenant, which did 
not take away the Duty aſcertained by the Obligation; and if it ſhould not be a Covenant, 
but an intire Bond, then it would be in the Power of the Obligor whether ever it ſhould be 
payable ; and the Plaintiff having named an Attorney, ought to recover. 2 Med. 266. 

The Plaintiff being poſſeſſed of a Term for fix Years of a Tavern in Gracechurch-ſtreet, let 
the ſame by Indenture, with Plate and divers Utenſils in the Houſe to the Defendant for 
three Years. The Defendant, in Conſideration thereof covenanted with him and his Aſſigns, 
that de menſe in menſem menſatim he would upon Requeſt render to him and his Mens an Ac- 
count for every Tun of Wine he did ſell there, and pay him for every Tun ſold 30s. And there 
were divers other Covenants on his Part (ſome in the Affirmative and ſome in the Negative); 
he pleaded Covenants performed (which was ill in that). The Plaintiff replieth, that upon 
the laſt Day of July he required the Defendant to give him an Account of a Tun of Wine 
ſold at ſuch a Time, which he refuſed to do. The Defendant rejoined, that before that 
Time the Plaintiff being poſſeſſed of a Term in the Tavern for divers Years, Part whereof 
were yet to come (but ſhews not what Time in certain, nor the Commencement of it, and 
therefore it was agreed by all it was ill in that) granted the Reſidue of the ſaid Term then 
to come to B. to which Grant he attorned, after which Time he did not refuſe. Plaintiff 
demurs. This is a Rent reſerved, and in Nature and Lieu of the Rent ; but the Requeſt 
of an Account was to be within the Month, and this Requeſt, as appears by Computation, 
was the Day after the Month, which the Secondary certified, and for that Cauſe Judg- 
ment againſt the Plaintiff, Cro. Elia. 62. 

In Action of Covenant to account for Money received during the Lunacy of Sir B. W. The 
Plaintiff ſhewed there was 800 J. received, and faith not during the Lunacy, which per Cur? 
is ill; præter Windbam, who conceived this ought to be ſhewed by the Defendant in Diſ- 
charge. It is ſaid the Defendant had laid out the 800 J. in Reparations of Fences, and doth 
not ſhew he had accounted ; which per Cur* he ought to do. And it is no Plea to ſay the 
Plaintiff did not aſſign Auditors, as it is in Account againſt Bailiff, Judgment pro Quer, 
as to this Breach, upon the want of Account. 2 Keb. 145. Saund. 47. | 

In Action of Covenant the Plaintiff declared, that whereas it was covenanted between the 
Plaintiff and Defendant, that each of them upon Requeſt ſhould be accountable to the other for all 
the Corn growing upon ſuch a Place, and that upon ſuch Account the one of them ſhould deliver 10 
the other the Moiety of the Corn, or the Profit of it : And whereas the Defendant had taken all _ 
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{aid Corn, viz. twenty Loads of Wheat, Sc. growing upon the ſaid Land, and had been 
required to render Account of the ſaid Corn, which he refuſed to do. The Defendant tra- 
verſed the Requeſt; and it was demutred to, It was moved that the Traverſe was not 
good; but the Defendant ought to ſay, that the Plaintiff did not require him modo & forma; 
but the Exception was not allowed; but per Cur”, The Traverſe was held good, 2 Leon. g. 

Debt on Bond or Covenant 4 give an Account of all ſuch Monies which ſhould come to Bis 
Hands, and to pay them to the Plaintiff. Defendant pleads, no Monies came to his Hands. 
Plaintiff replies, ſuch a Sum came to his Hands. Defendant demurs, Per Cur', The Re- 


lication is ill, in not mentioning that he refuſed to come to an Account, and that Breach 
ought to be aſſigned. Lev. 226. Sid. 340. Saund. 102. | 


Covenant 4 pay ſo much out of the Profits of an Office, which ſhall be clear beyond ſuch a 
Sm: The Declaration ſhews not the Place of Account, nor the Sum clear; it is ill. Sid. 
304- Bucknalls Caſe. 2 Keb. 92. | | 


Covenant in Writing ſealed, by which the Defendants Teſtator acknowledged himſelf to be 
accountable to the Plaintiff for all ſuch Money that ſhall be charged by him upon A. to be paid 
to B. and ſaith, he charged ſo much upon A. to be paid to B. and that he had not paid it, 
for which he brought this Action againſt the Executors. Covenant well lies; though Cro. 
Car. 128. Geary and Reaſon's Caſe was cited to the contrary; and ſo it will lie upon Words 
in a Deed purporting an Agreement for Payment of Money. It was moved, there is not 
any Notice given what the Money was, and that was not paid over: But per Cur”, He having 
taken it upon him, and the Perſon being certain, ſo that he might inform himſelf, and the 
Agreement not being to pay it upon Notice, the Defendant is bound to take Notice himſelf, 
Judgment pro Quer. Lev. 47. 

Upon a ſpecial Agreement that the Plaintiff ſnall enjoy and receive the Profits and Salary 
of an Office during Life: Upon Covenant brought the Defendant pleaded, that he ſuffered 
the Plaintiff to enjoy and receive the Profits, Fc. And per Cur”, * is good, for it is not a 
perſonal Warranty or Engagement to pay the Salary. 'The Defendant is not bound by 
this Agreement to pay the Money, but only reſtrained from intermedling with the Profits 
and Salary. - 4 Mod. 43. 0 28. | | 

A Condition recited, that the Defendant ſerved the Plaintiff as Clerk to a Brewer, and that 
if be performed ſuch Covenants,. &c. The Defendant pleaded, Performavit omnia. Plaintiff 
replies, one Covenant was to give the Plaintiff ' a true Account of all fuch Monies as the De- 
fendant ſhould. receive when requeſted; and alledged that 301. came to his Hands, and he 
reguſted, and he refuſed. The Defendant rejoins, and confeſſeth the Receipt ; but faith, 
that beſore the Requeſt made by the Plaintiff he laid it up in the Plaintiff's Warehouſe, 


and that certain Malefactors (to the Defendant unknown) ſtole it away; Et hoc paratus, &c. 
Plaintiff demurs generally : 6 111 


1. Becauſe it is a Departure. 


2. He ought to have concluded to the Country. Plaintiff alledgeth, the Defendant re- 
ceived 30 J. and gave no Account. Defendant in his Rejoinder ſets forth he did give Ac- 
count; and there was an Iflue;. both were over-ruled. | 

Firſt, It is no Departure, . but a Fortification of the Bar; for ſhewing that he was robbed, 
is giving an Account. | 

Secondly, The: Concluſion is proper, becauſe the Defendant alledgeth new Matter, and | 1 
therefore ought to give the Plaintiff Liberty to come in with the Rejoinder; he doth not | 
lay he gave an Account, but ſetteth forth the ſpecial Matter how. Vent. 121. 2 Lev. g. 

Debt by a Brewer on a Bond to perform Articles againſt his Clerk: One was, that the 
Defendant ſhould deliver ſuch Ale and Beer weekly as ſhould be delivered unto him to ſuch t 
Cuſtomers as be had in bis Charge, and to receive the Monies due for the ſame, and ſhould account r 
with the Plaintiff every Saturday Weekly for fuch Money be ſhould receive: For Breach the 
Plaintiff aſſigns, that the Defendant did not account with him for ſuch Monies as he had 
received on Saturday the 25th, &c. Verdict pro Quer. Judgment was arreſted ; for the 
Breach was uncertainly alledged, becauſe the Plaintiff doth not ſhew the Defendant had any 
Cuſtomers in his Charge, or who they were, or that he had delivered Ale or Beer to them, 
or received any Money of them. Style 473, 476. 
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Eighthly, Concerning Apprentices and Servants. 


An Infant by Cuſtom of the Land may bind himſelf Apprentice by Indenture, and it 
ſhall be good. 2 Bulft. 192. | 

An Action of Covenant was brought by an Apprentice, who aſſigned for Breach, that Aion by Ap- 
the Teſtator of the Defendant had covenanted to inſtruct the Plaintiff in the Art of a Sadler prentice. | i 
for ſeven Years, and to find him Meat and Drink during this Term; and that the Defendant ' 
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after the Death of the Teſtator did put the Plaintiff out of bis Houſe, and ſo ke t kim 
from Meat and Drink. It was agreed, that & fic is a ſufficient Averment of the Breach 
and that is not but Matter of Form: And as for the Law, the Opinion of the Court was 
that the Apprentice remains an Apprentice to the Executor; for though he cannot inſtru& 
him, yet he may find him Meat and Drink, c. Per Hide, This general Covenant to in. 
ſtruct is not gone by, his Death, though there be no particular Cuſtom, as in London, eſpecially 
ſince the Stat. 5 Elix. Sin. 216. Keh. 761, 820̃0··V— RON OR bh, 
Covenant by Infant per Gard. ſuos, for that he was bound Apprentice to the Defendant 
by Indenture, and he did keep him with Meat: And Defendant pleads he was a Citizen and 
Freeman of Briſtol, and that at the General-Sefſions of the Peace it was ordered, that he 
ſhould. be diſcharged from his Maſter for diſorderly. Living, and this Order inrolled by the 
Clerk of the Peace. Per Cur', preter Hale, They had Power to diſcharge him, and it js 
frequent at Seſſions ſo to do. Vent. 174. 9 AB» 4244-9 6 
| An Action of Covenant was brought by an Apprentice; the Maſter covenanted to 2 


and allow the Plaintiff Meat, Drink, Lodging, & alia neceſſaria, during ſuch a Time; and the 
Breach was as general as the Covenant, viz. That he did not find him Meat, Drink, 
| Lodging, & elia neceſſaria. The Plaintiff had Judgment by Nibil dicit, and on Inquiry 


intire Damages were given againſt the Defendant. Error was brought, that the Breach i; 
too general, and, intire Damages were given, amongſt other Things, for alia neceſſaria, and 
1 doth,not ſay for what: And in Cro. Zac. 486. Aftell and MilPs Caſe, Judgment was re- 
verſed for that Reaſon, but that Caſe has ſince been adjudged not to be Law; 'a Breach 
may be aſſigned as general as the Covenant. Curia: In a Quantum meruit they formerly ſet 
bi out the Matter at Length, but now it is in general Words, Pro diver/is alits bonis, and held 
. good: There are indeed many Inſtances where Breaches have been generally aſſigned, and 
held ill; that in Croke, is ſo, but the latter Opinions are otherwiſe. Affirmetur judiciun. 
Mod. 69. CCC 5 
q Covenant a- Fr 88 was brought againſt an Apprentice on Indenture. Defendant pleads, he was 
| gainſt Ap- within Age. The Plaintiff in his Replication maintained his Action by the Cuſtom of 
AE London, that he may bind himſelf at the Age of fourteen : The Queſtion in 4 Leon. 7). 
with him, and in Cro. Eliz. Walter and Nicholſon's Caſe, was, whether this was a Departure in Pleading? 
And it was much doubted there; and the Cafe in 19 R. 2. was cited, how that an Infant 
| brought an Action againſt his Guardian in Socage; who pleaded, that the Plaintiff was 
4 within Age; the Plaintiff. did maintain his Declaration, that by the Cuſtom of ſuch a Place 
\ an Infant of eighteen Years might bring an Account againſt his Guardian in Socage; and 
it was held it was no Departure: So it was much argued in Bold and Walliss Caſe, 14 & 
1; Car. 2. B. R. becauſe he brought his Action as at Common Law generally, and main- 
tained it by a Cuſtom. Some argued that it was a Departure, and cited Co. Lit. 304. It 
4 ſeemed to be agreed by all the Court, that where one alledgeth a general Cuſtom in a 
f Count, and replies by a ſpecial Cuſtom, that this is not good; but by Vindbam, This is no 
Departure in the principal Caſe, being no Matter varying from the Count, that being but 
Suppoſal, and always general, this ſpecial Matter is a good Support; and that this is no 
Departure from the Title, but an Anſwer to a Diſability. pleaded in Bar. Foſter held it to 
be no Departure, the Giſt of the Action being laid in London, and the Title is the ſame 
ſtill, only the Perſon enabled. But by Twiſden, All the Precedents are to count on the Cuſtom, 
| as being the Ground of the Action; and he was of Opinion that it was a Departure; but 
4 the Court gave Leave to the Plaintiff to diſcontinue his Action, and to declare on the 
| | Cuſtom of London, that an Infant may bind himſelf. Winch 63. 1 
In Covenant Plaintiff declared that the Defendant, by his Deed ſhewed in Court, did 
covenant to ſatisfy the Plaintiff all ſuch Sums of Money as J. bis Son, the Plaintiff*s Apprentice, 
ſhruld imbezil from him, within three Months after Requeſt ; and then lays the Imbeziling and 
Requeſt, &c. The Defendant prays Oyer of the Deed, which was entered in bæc verba; 
and there the Covenant was to ſatisfy within three Months after Requeſt, and due Proof 
made of ſuch imbeziling., The Iſſue was, whether he imbeziled ? and found pro Quer. 
5 Judgment was arreſted, becauſe it appears by the Entry of the Deed, that the Plaintiff ought 
not to have brought this Action until the three Months were incurred, as well after Proof 3s 
after Requeſt: Whereas the Plaintiff had averred no Proof in the Declaration, and the 
Word Proof generally laid ſhall be underſtood Proof judicial, by Jury, Confeſſion or De- 
murrer in Court; but if the Form of Proof were by Writing otherwiſe appointed, that 
L ſha}l prevail, as. by Witneſſes before two Aldermen, by Certificate, Sc, which Proof ſhall 
51 be ſet down in the Plea, with all the Circumſtances, and then it ſhall be in the Diſcretion of 
| the Court, whether the Proof were competent according to the Meaning of the Writing 
. but in this Caſe Proof may be made in Court judicially, in Action brought againſt the 
. | | 10 Apprentice, 
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Apprentice, before the Action brought on the Covenant made by another; and ſo it may 
well be taken for Proof by Trial in Court. Heb. 217, | 

Collateral Covenants ſhall not bind an Infant; as in Action of Covenant brought againſt 
the Infant, on Covenant zo ſerve bis Maſter faithfully as an Apprentice in the Myſtery of à4 
Draper; and he lays in the Action, that he defrauded him of his Goods. Per Cur', The 
S/2t. 5 Eliz. is not fo ſtrong againſt Infants as to make collateral Covenants good. An In- 
{int is not bound by thoſe Words at Common Law, and no collateral Covenant ſhall be 
maintainable upon that Statute. Action on the Caſe lies on the Covenant in Law, but not 
on the Covenant in Fact, and for that he ought to have collateral Security; and the Retainer 
is for the Benefit of the Infant to learn his Trade, but the Covenant is to his Difadvantage 
but Winch thought the Covenant to be good, being incident to the Retainer, There is no 
Remedy but by Action on the Caſe, Winch 63. Hell. 63. 

Covenant was brought upon Indenture of Apprenticeſhip, containing the #/ua! Covenants 
in ſuch Indenture, and he ran away with his Maſter's Money in London; and two Exceptions 
were taken to the Declaration: 

1. In the Indenture the Words are, that the Infant Ball be loyal and faithful, & ſecreta 
ſua velare, c. without any Words of Covenant expreſs; but it was reſolved that the 
Words imply a Covenant. | 

2. It was excepted, that where Infants ſhall be bound by Covenant, it is pleadable no 
where but in London; the Cuſtom is that Infant ſhall not wage his Law upon Covenant for 
Tabling; ſed non allocat“; it is pleadable at any Place. This Covenant is allowable at Law, 
and the Words of the Statute are, that the Covenants ſhall become of ſuch Effect and Effi- 
cacy as if he had been at full Age at the Time of the Sealing the Indenture, and then he 
ſhall be bound in every Place within the Realm. The Court ſeemed to be of Opinion that 
the Action was well brought. Moor, Stanton's Caſe. T. Raym. 60. Lev. 8r. 


Covenant againſt an Executor upon the Covenant of the Teſtator /o teach an Apprentice his againſt the 
Trade, It was moved, that the Covenant was perſonal to the Teſtator, and binds not the Exe- Executor of 
cutors, but only binds the Maſter during his Life to teach him. But per Cur”, lt binds the the Matter, 


Executors alſo, and they dught to ſee the Apprentice taught his Trade; and if they are not 
of the Trade, they ought to aſſign him to another who is of the Trade. Lev. 177. 

If a Man covenants with me 10 ſerve me for a Year, and I covenant to pay him 101. 
although he does not ſerve me, he ſhall have an Action for the 10/. But contra, if I co- 
venant to give him 101. for his Service. 15 H. 7. 10. per Fineux. Mod. Ca. in Law and 
Ezuiiy 41. Poph. 198. 


Ninthly, To do Things. 


If I covenant 0 deliver ſo many Yards of Cloth, and I cut it in Pieces, and then deliver it: 
This is a Breach z for the Law regards the real and faithful Performance of Contracts, and 
diſcountenances all ſuch Acts as are done in fraudem Lepis. 

Covenant to do any Thing upon Requeſt, the Plaintiff aſſigned for Breach, the Defendant 
could not be found. After he made Proclamation at the Church, and in ſeveral Markets, 
giving Notice of the Requeſt; yet this is not any Requeſt, inaſmuch as it ought to be made 
to his Perſon. M. 8 Car. B. R. Grimit and Pinnell. 

If A. covenants with B. that A. or his Son C. or either of them, ſhall work with B. at the 
Grinding and Poliſhing of Glaſs, B. paying to each of them ſo much, &c. and B. requeſts C. to 
work with him, Sc. if he does not, the Covenant is broke, for B. had the Election to re- 
quire both, or any of them, to work with him. 2 Sid. 107. 

Error of Judgment in Northampton in a Writ of Covenant; the Error aſſigned was, that 
the Declaration there was ill, becauſe he declares of a Covenant, whereby the Defendant 
covenanted to find the Plaintiff with Meat, Drink, Apparel, and other Neceſſaries, and doth 
not ſhew in particular what other Things were Neceſſaries; and the Breach was aſſigned as 
general as the Covenant, viz. That he did not find him with Meat, Drink, Apparel, and 
other Neceſſaries; and doth not ſhew in particular what other Things were neceſſary, or not: 
And per Cur', The Declaration was ill. Cra. ac. 486. 

If a Man covenants with me 7o collect my Rents in ſuch a Town: If I interrupt him in the 
collecting thereof, this excuſes the Covenant. 13 H. 7. Roll, Abr. 454. 


Tenthly, Of Covenants determining with the Eſtate, and of ſuing on Covenants after the Eftate 
RL : ' determines. 


It is commonly ſaid in our Books, that Covenants in a void Deed are void. In Sopranie 
and Skurri's Cale, Yelv. 18. the Declaration doth not expreſs that Z. did demiſe the Houle, 
171 an 
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and if there be no Demiſe there is no Term; and the Indenture was ſealed on the Part of 
the Leſſee, and not on the Part of the Leſſor (for any Thing that appears); and if Leſſce 
ſeals his Part, and not the Leſſor, nihil peratur, neither in Reſpect of the Intereſt, not in 
Reſpect of the Covenants; for the Covenants depend upon the Leaſe, and the Bond on the 
Covenants and if the Leaſe had been made, and after ſurrendered, all the Covenants and 
Bonds for the Performance thereof had been void alſo; but yet in ſome Caſes the Ac. 
ceptance of the Surrender ſhall not diſpenſe with the Covenant, as in Ny 118. Auſtin and 
Moyle. Leon. 179. | 

Auſtin and Mayle's Caſe was, A. leaſes by Deed to M. for ten Years, and M. covenants at 
the End of the Tcrm to leave four Acres of the Land fallowed and ploughed ; and in it 
alſo there was a Proviſo, that if M. miſlike his Bargain, that upon a Year's Warning he ma 
ſurrender his Eſtate ; and M. ſurrendered, but left not any fallowed : The Acceptance of 
the Surrender hath not diſpenſed with the Covenant, but upon a void Leaſe the Covenants 
are void, as in Capenhurſt's Caſe, Keb. 131, 164, 182. Bond for Performance of Covenants, 
that the Grantee ſhall quietly enjoy a Term; but the Grant was of ſo much of the ſaid 
Term as ſhall be unexpired at his Death, which as Chedington and Grofvenor*s Caſe, Dyer », 
is void, and ſo the Covenants depending thereupon are void alſo. Vindbam put a Difference, 
and it was agreed, where a Deed is void in the Fabrick, there the Covenants on it are void; 
as when a Frechold is to commence in futuro, and where there is only want of Intereſt in 
the Party Grantor, but that Deed is good; which the Court agreed, if the Intent is that the 
Covenant ſhall go with the Leaſe, which if void, that falls. 

Leaſe of Tenant pro Life for twenty-one Years, with Covenant to enjoy during the Term, 
and Bond accordingly; by his Death the Bond falls. In Dyer there was an Opinion, that 
Debt lay on Bond notwithſtanding a Releaſe of Covenants in an Indenture to which the Ob- 
ligation relates; but that Caſe is ſettled, that the Bond and Covenants to which it relates 
are but one Aſſurance, and the one being made void, the other falls. Vide Sid. 307. 
2 Keb. 116. 

In Covenant the Plaintiff declared, that whereas the Queen by her Letters Patent granted 
Licence to him, his Deputies and Aſſigns, to buy Spaniſh Wool, and to tranſport it hither, 
Sc. He by Indenture granted to the Defendant and to R. N. the ſaid Licence for eight 
Years; in Conſideration whereof the Defendant did covenant and grant to pay him 1001. 
every Year at two Feaſts, viz. the Annunciation and Michaelmas ; and further, that every 
Year at the Feaſt of the Annunciation, or within twenty Days after, he would make a 
new Obligation of 1507. for the Payment of the ſaid 1000. the next Year; and alledges 
in fade, that the Defendant had not paid him the 507. due to him at Michaelmas, 28 Eliz. 
and that he did not make an Obligation at the Annunciation, &c. and for thoſe Covenants 
broken he brought the Action. The Defendant pleaded, that in the Indenture is contained, 
Proviſo ſeinper, that if the Defendant doth not every Year make the Bond at the Feaſt of 
the Annunciation, or failed in the Payment of the Money at the Day, that then and from 
thenceforth the ſaid Indenture, and every Clauſe, Article and Sentence therein, ſhould be 
void and of none Effect; and ſhewed that he failed in making the Obligation at the firſt 
Day, and ſo the Indenture is void. Judgment / adio. The Action lies, for this Covenant 
broken before the Indenture became void; but the Court agreed, that for the Covenant for 
Payment of the Money no Action did lie, becauſe the Indenture was void half a Year before 
by not making the Obligation; and the Intent of the Party was, that it ſhould be void only 
to have Benefit of Covenants broken in futuro; but for Covenants broken before, it was never 
their Intent, but that the Party ſhould have Advantage of them. But by Wray, The Thing 
that makes the Indenture void is the breaking of the Covenant, ſo they are both at one 
'Time, and ſo he hath had all his Bargain and all his Benefit of the Indenture, and ſo the other 
Party is at large. Judgment pro Quer'. Cro. Eliz. Dr. Man v. Gee. 

Debt on Bond conditioned for Performance of Covenants in an Indenture, by which the 
Defendant's Teſtator, being Leſſee for Years of a long Term, aſſigned fo much of the 
Term as ſhall be to come at the Time of his Death to the Plaintiff, and covenants that 
he ſhall enjoy it; and he makes the Defendant Executor, and dies; and aſſigns a Breach, 
that the Defendant after the Death of the Teſtator ouſted him; and after Verdict pro Quer, 
it was moved in Arreſt of Judgment, that the Aſſignment of ſo much of the Term as ſhould 
be to come after his Death was void, and ſo is the Covenant alſo; for the Covenant cannot 
ſubſiſt without an Eſtate; and that the Aſſignment was void, were cited Co. Rector of Che- 
dington's Caſe, and Gravenor*s Caſe in Dyer, and Cro. Fac. Child and Baylie's Caſe; and ſo is 
the Covenant, Yelv. 18. Sopranie's Caſe; and of that Opinion was the Court: But it was 
further moved, that then the Obligation is ſingle; for if the Condition refer to a Thing that 
is not, it is all one as if there were not any Condition; and to this the Court inclined ee 
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afterwards the Covenant and Obligation being both for the Corroboration of a Grant which 
was void, they are alſo both void ; and the Court gave Judgment pro Defendant. Lev. 45. 
Tenant for Life makes a Leaſe for Years; Leſſee by Indenture grants and ſells all his 
Eſtate, Hab. in tam amplis modo & forma, as he ought to hold it. Leſſee for Life dies, he 
jn Reverſion enters; Bargainee brought Covenant againſt the Bargainor; it lies not. Here 
is no Warranty in Deed or Law, but only an Aſſignment; and if there were a Warranty, 
et the Covenant determines with the Eſtate; as Tenant in Tail makes a Leaſe for Years, 
and dies without Iſſue, the Covenant doth determine with the Eſtate. Cro. Eliz. 157. 
nd. 12. | 
* let the Leaſe be good or void, yet when there is an Eviction, Covenant lies though 
the Leaſe be originally void. | | 
Covenants in Law extend to lawful Evictions, and to Eſtate in Being, and not where an 
Ftate is determined; as Leſſee for Life makes a Leaſe for Years, and dies, Leſſee ſhall not 
have Action of Covenant or Covenant in Law. Dyer 2. 2 Brownl. 163, 164. | 
R. brought Covenant againſt H. Parſon of D. the Caſe was, That H. let to the Plaintiff 
Parcel of the Glebe and Tithes for Term of the Life of H. if he ſhould continue ſo long 
Parſon, rendering 26s. 84, Rent; and covenants by another Deed that the Leſſee ſhall 
eaceably and quietly have and enjoy the ſaid Land and Tithes; and covenants likewiſe that 
e had not done any Act or Acts by which the Plaintiff ſhall be interrupted in the ſaid 
Leaſe, where revera he had made another Leaſe before of them to J. S. and the Plaintiff 
being ouſted by FJ. S. brought this Action againſt the Defendant, who pleads the Statute of 
13 Eliz, c. 10. that Leaſes made by Parſons, otherwiſe than is therein limited and expreſſed, 
ſhall be void; and he pleads over the Statute of 14 Eliz. c. 11. that Covenants ſhall be of 
the ſame Validity, and not otherwiſe, as Leaſes by the ſame Perſons: And inaſmuch as the 
Leaſe is void, there being another more antient Leaſe in eſſe, ſo the Covenant ſhall be alſo. 
Gawdy, The Statute of 14 Eliz. doth not intend to avoid any Covenants but ſuch as were 
made to corroborate Leaſes made void by Stat. 13 Eliz. before, and not to defeat Covenants 
made upon void Leaſes by the Common Law; Quod nota adjorn'. Hil. 37 Eliz. Rot. 161. 
M. brought Action of Covenant againſt 4. Defendant demurs upon the Count, and the 
Caſe was this: Leaſe for ſeven Years to A. by Indenture of Land, who covenants to leave 
Part of the Land ad finem dif Termini fallowed and ſtirred, fit for Wheat Seaſon, Proviſo 
that it ſhall be lawful for the Leſſee at any Time within the ſaid Term, giving Warning to 
the Leſſor at the Feaſt of St. Michael, to depart, Ic. and he doth not leave it fallow ac- 
cording to the former Covenant: The Queſtion was, If the Leſſee be bound to leave it fal- 
low or not when he departs within the Term? for this Power of Departure upon Warning 
is limited with this performing of Covenants ; adjorn* ; nota per Yelverton and Tanfield, that 
the End of the Term of ſeven Years, and the End of the Term, are all one, for both re- 
fer to the Intereſt of the Term, and to the Determination, be it by Surrender or otherwiſe ; 
but if it were at the End of ſeven Years, this is not before the ſeven Years incurred, without 
Reſpe&t to the Term. Vide Bro. Expoſition of Terms 44. 35 H. 8. Paget's Caſe in the 
Rector of Chedington's Caſe, Dyer 177. And after comes Croke, who ſaid that the Plaintiff 
ſhall not have this Action; for after the Covenant broken it appears that he had accepted 
the Surrender of the Term, whereby he is concluded. Per tot” Cur', Though he had ac- 
cepted of a Surrender of the Term, yet he may have Covenant for Covenant broken before; 
but Action of Waſte he may not have, for he 1 of the Land, which is Parcel of the 
Thing to be recovered by the Action; for which Judgment was given pro Quer*. Hil. 
4 jac. B. R. | | 
If the Covenant depend on the Intereſt of a Leaſe, as a Covenant to pay Rent, it is void 
if the Leaſe is void; but where the Covenant is for a Thing collateral, as a Covenant that 
the Leſſor is Owner at the Time of the Leaſe, or that the Leſſee ſhall enjoy it; theſe Co- 
venants being collateral to the Leaſe and Intereſt, are good though the Leaſe be void. Ni- 
chols cont'. Covenant to fave the Plaintiff harmleſs againſt J. in a void Leaſe, the Leſſee is 
diſturbed by T. the Covenant is good; for when an Eſtate is created in which is implied a 
Covenant in Law, there if the Eſtate be void, the Covenant is void alſo ; but when there is 


an expreſs Covenant in Deed, aliter, although the Leaſe be void or voidable; as if he cove- 


nants that the Leſſee ſhall enjoy during the Term, and the Leſſee reſigns, yet is the Cove- 
nant good although the Term is gone. Omen 136. 8 


Where a Perſon makes a Leaſe for Years in which were divers Covenants, and after he 
became Non-reſident, by which the Indenture became void, yet he may maintain an Action 
of Covenant for a Covenant broken before his Non- reſidency. Cro. Elix. 244. 

Condition to perform Covenants in a Leaſe ; the Defendant pleads Covenants performed ; 
the Plaintiff by Replication ſhews the Covenants, whereof one was, that he ſhould enjoy 
luch Lands let to him quietly, &c. and ſhewed in facto, that the Defendant had — 

im. 


What Cove- 
nants are 
good in a 
void Leaſe. 
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charge him from illegal Suits) ſo the Breach was not well aſſigned. Cro. Elia. 916. 


Surrender, &c. the Obligation is void alſo. 


be no Party to the Deed z or it may be made by another and ſingle Deed of itſelf, 


and not a Livery in Law, for a Livery in Law cannot be made by Attorney. 


to three Attornies Jointly and ſeverally, it is not ſafe for any two of them to do it. 


ner as the Party himſelf ſhould do it. 


him. Defendant by Rejoinder ſheweth, that in the Indenture was a Proviſo, that if he pa 
107. the 3 iſt of March 30 EliZ. that then the ſaid Indenture and all therein contained thal 
be void, and alledged he paid the 100. at the Day; it was adjudged, that by the Covenant 
broken before the Condition performed the Bond was forfeited. Cro. Eliz. 244. 

Covenant for that the Defendant 35 Elix, let to him the Lands for fix Years, and Cove. 
nanted that he ſhould enjoy it without Interruption, during the Term, and diſcharged fron, 
Tithes and other Duties: And further covenanted; that if Tithes were demanded and reco- 
vered againſt Him during the Term, that he ſhould recoup ſo much in his Hands of the Rent 
as the Tithes amounted to; and for Breach ſheweth, that the Parſon 42 Elix. ſued him for the 
Tithes of Corn growing there in the Years 38, 39 Elix. and ſo brought this Action; and 
thereupon it was demurred. Per tot“ Cur', This Suit after the Determination of the Term 
is a Breach of Covenant, for he did not enjoy it diſcharged, Sc. which is not intended of , 
real Diſcharge; for that appears not by the Intent. of. the Parties, becauſe it is agreed, that 
if he were ſued he ſhould tecoup as much Rent in his Hands; but their Meaning was, he 
ſhould be freed from Suit and Payment of it; and he is as greatly prejudiced by a Suit after 
the Term, as if he had been ſued before the Expiration of the Term : But it was not al. 
ledged that this Suit was lawful, or that the Tithes were due (for he was not bound to dif. 


Obligation for Performance of Covenants upon a Leaſe void per Statute-Law is void alſo; 
as where the Stat. 32 H. 8. makes void Leaſes made of Houſes to alien Artificers. Sid. 30g. 
And on Bond to perform Covenants which way ſoever the Leaſe becomes void, per Relcaic, 


* 


8 ECT e 
Of a Warrant (or Letter) of Attorney to nale Livery of Seiſin. 


HE next Part to the Covenants in ſome Deeds (as Feoffments, Gifts in Tail, or I eaſes 
1 for Life) is what is uſually called a Letter of Attorney to make Livery of Seiſin, though 
I think it more properly called a Warrant of Attorney to make Livery of Seiſin, eſpecially 
where the Deed is by Indenture, for then it wants the Direction, which a Letter of Attorney 
commonly has, viz. To all People to whom theſe Preſents ſhall come, or the. like. And 
though a Letter of Attorney is equal to a Warrant to authorize a Perſon to act in the Stead 
of him who makes it, yet every Warrant of Attorney is not a Letter of Attorney, for the 
Diſſerence of Form gives us different Ideas as to the Name, although of the ſame Nature 
and Purport; for which Reaſons I conclude that this Part of a Deed is more properly 
called a Marrant of Attorney to make Livery of Seiſin, which begins in this Manner: Aud 
this Indenture further witnefleth, 2 the ſaid A. B. hath made, ordained, &c. 
Livery of Seiſin may be made either by the Feoffor, Sc. himſelf, or by his Deputy or 
Attorney; and when it is to be by Attorney, a Warrant muſt be made, which may either 
be in the Deed of Feoffment itſelf, whether it be indented or Poll, although the Attorney 


The Livery of Seiſin that is made by Letter of Attorney, muſt be a Livery in Fad, 


And in making ſuch Livery of Seifin the Attorney ſhould take care, 

Firſt, That there be a good Deed for a Foundation, otherwiſe the Letter of Attorney, 
and the making of Livery upon it, will ſignify nothing. 

Secondly, That there be a good Letter of Attorney in Writing to warrant the making of 
Livery of Sciſin. | 

Thirdly, That he purfues the Authority given him by the Deed, at leaſt in the Subſtance 
thereof; and therefore if it be given to two Attornies jointly, one of them cannot do it; if 


Fourthly, That it be done in the Life-time of the Parties, for it cannot be done alter 
their Deaths. ' 


Fifthly, That he acts in the Name of him who makes the Letter of Attorney. 
S:xthly, That in the making of it as an Attorney he ſhould do it after the ſame Man- 


Seventhly, That a Memorandum thereof be endorſed upon the Back of the Deed. N. B. 
This is adviſable, but not neceſſary where Proof (on Occaſion) may be had. 

For the Forms thereof, ſee the ſecond Part; and for more concerning L{very of Scililt, 
fee the next Chapter, Title Feoffinent, 1 oats 
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CR QT. . 
Of the Concluſion of a Deed, or the in cujus rei Teſtimonium. 


OW we are come to the Concluſion of a Deed, which in an Indenture is uſually in 
theſe Words; In Mitnels whereof. the ſaid Parties have hereunto interchangeably ſet 
their Hands and Seals on the Day and Year firſt above written. And in.a Deed Poll in theſe 
Words: In CUitneſs whereof I have hereunto ſet my Hand and Seal this Day of 
i the Year, &c. 

The Date in an Indenture is uſually. in the Beginning of it, and in a Deed Poll at the 
End ; but either of them is good, whether the Date be in the Beginning or End: 

And a Deed 1s good that is without a Date, or with a falſe or impoſſible Date, as the 
zoth of February, or the like : And although it be dated before or after the Time of the 
Delivery of it, yet it is good enough: Nor is it needful to expreſs the Time of the Deliver 
of it, but in Pleading it muſt be ſhewed. 2 Co. 5. Dyer 19, 28. Kelw. 70. Perk. §. 120. 
Co. Lit. 7. Latch 59. Yelv. 138. 3 Leon, Caſe 144. Nor is it needful to mention any 
Place or Time of the Sealing and Delivery of it. | 

If a Deed has no Date, or bears Date after the Delivery of it, and he that delivers it 
dies before the Time of the Date, it is good enough; but one may not plead the Delivery 
of the Deed before the Time of the Date of the Deed. 2 Co. 4. Style 97. 

And yet a Jury may find the Delivery to be before the Date. Hetley 175. 

The Delivery makes it a Deed, and he that pleads it, and againſt whom it is pleaded, 
may vary from the Date in the Time of the Delivery, and ſay it was delivered at ano- 
ther Time. Perk. F. 146, 147, 148, 149, 130. . 

If a Leaſe for Years be made by Indenture bearing Date the 26th of May, to have and to 
hold for twenty-one Years from the Date, or from the Day of the Date, it ſhall begin on the 
27th of May. Quære. 5 Co. 1, 94. Co Lit. 46. 5. 2 Inft. 674. contra. Roll. Abr. 849, 
$50. contra. 2 Roll. Ar. 520. Cro. Fac. 135, 238. Cro. Car. 388. 3 Lev. 438. Salk. 413. 

If the Leaſe bears Date the 26th of May, To have and to hold from the making thereof; 
or from henceforth ; it ſhall, begin. on the Day on which it was delivered. 

But every Deed ſhall be intended to be delivered on the ſame Day it bears Date, un- 
leſs the contrary is proved. | | | | | | 

But if a Deed is dated at four &Clock in the Afternoon on the 2oth of June, the whole 
Day is to be taken in; for the Law in this Computation rejects all Fractions and Divi- 
ſions of a Day for the Incertainty. 2 Inſt. 674. | | 

As to a Place, if it bears Date at a Place out of the Realm, it is good, by averring that 
the Place mentioned in the Deed is in ſome County in England. For here the Place is 
not traverſable. | | 


But if this is not averred, and it appears that it was dated beyond Sea, it is otherwiſe, 
and the Deed cannot be tried. 354 | 
A Deed is good without the Words In cujus rei Teſtimonium, Sc. Owen g. Caſe 33. 
Cro. Jac. 456. If it be duly ſealed and delivered. Bui. 300, 301, 302. Leon. 25. 
Bendl. 153. W R | | 
Let if . Deed ſays, that the Party hath put his Hand and not his Seal to it; if he does 
put his Seal to it, it is good enough. Hetley 29. 5 

And yet in Heiley 88. it is ſaid, that a Serjeant ſaid, that if the Words In cujus rei Teſtimo- 
num were wanting in a Deed, that the Deed is not good, and that all Covenants, Grants 
and Agreements, which came after thoſe Words in a Deed are not of Force, nor may be 
pleaded as Parcel of the Deed ; but the Law is now taken to be otherwiſe. Hetley 136, 
137. Dyer 19. „ | 


2 ECT: XI. 

Which of theſe formal or conſlituent Parts, of Decl. are eſſential or not, 
HR now gone through the ſeveral formal and conſtituent Parts of Deeds, it is 
11 geceſſary to obſerve, ,. 10 200 teh 210 0% 

That although they are the orderly and formal Parts of a Deed, yet they are not all 


eſſential Parts; for if a Deed of Feoffment is without Premiſſes, Habendum, Tenendum, 
Reddendum, Clauſe of Warranty and Date, yet the Deed is good. Co. Lit: 7. a. 
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For if one by Deed gives Lands to another and to his Heirs, without ſaying any Thing 
more, and puts his Seal to the Deed, and delivers it, and makes a Livery where neceſſary 
it is good. Bid. ; 

Nor is it neceſſary where all the formal and ordinary Parts of a Deed are in a Deed, that 
they be ſet down in Order, or in any orderly Place or Way; for if any Thing be written in 
the Deed after the Cloſe of it, after In cujus rei Teſtimonium, or on the Back of the Deed 
before the Sealing and Delivery of the Deed, it is as good a Part of the Deed, and of a 
great Force, as any Part of the Deed that is within it. Bendl, 1, 2. Moor 5. Teh. 1, 2. 
s Co. 117, Style 97. Hetley 175. 2 Brownl. 107. 


8 E O T. XII. 
Of the Ceremonies uſed on the Execution of Deeds. 
(A) Reading Deeds to blind or illiterate Men, 


F a Party to a Deed be blind or illiterate, and deſires to hear it read before he ſeals it, it 
I muſt be read truly to him; for if ſuch a Man be to ſeal a Deed, and he deſires to hear 
it read, or to have the Contents of it declared to him, and this be not done, and he after- 
wards ſeals and delivers it, this is not a good Deed ; for he that is unlearned muſt, if he 
deſires it, have the Deed he is to ſea] read to him in ſuch Language as he underſtands, 
2 Co. 9. 11 Co. 27. 14 H. 8. 20. bs 

So if the Deed, or Effect of it, be otherwiſe declared to him than in Truth it is, it makes 
the Deed void. 2 Co. g. 

And therefore if the Parties to a Deed ſhall agree upon a Releaſe to diſcharge the Arrear- 
ages of an Annuity, and one of the Standers by takes it whilſt it is reading, and ſays to him 
that is to ſeal it, You will better underſtand it by hearing than by reading; and takes it in his 
Hand, and ſaith, 7 is but a Releaſe of the Arrearages; and he ſays, If it be ſo, I am con- 
tented. And the Deed is a Releaſe of all his Right in the Land, the Decd is void. Meor, 
Caſe 294. And. Caſe 175. 33 | 

If he that is to ſeal the Deed can write and read, but is ſo old that he cannot fee, and he 
directs what ſhall be written, and it is declared to him falſly and deceitfully, otherwiſe than 
it is; this will make it void. 12 Co. go. | 

But if the Party that is to ſeal the Deed can read himſelf, and does not, or being an illite- 
rate or blind Man, doth not require to have the Deed read, or the Contents of it declared: 
In theſe Caſes, although the Deed be contrary to his Mind, yet it is good and unavoidable. 
2 Co. 93. 110. 27. 14 H. 8, 26. Aud. 129. ah £ 

And if upon or without the Party*s Requeſt that is to ſeal a Deed, the Party himſelf to 
whom it is made, or a Stranger, ſhall read the Deed, or declare the Contents thereof falſly, 
or otherwiſe than the Truth is; by this the Deed (at leaſt for ſo much as is miſ-read or miſ- 
declared) will loſe its Force. 2 Co. 6. 11 Co. 24. 

If there be two abſolute and diſtinct Clauſes in a Deed, and the one of them is read to 
the illiterate Party, and not the other, the Deed is good for that Clauſe, and void for the 
other, ab initio. EW | | 1-5 

So if 20 l. be in an Obligation, and but 205. is read to him; and if he pays this, he is to 
be diſcharged of the Obligation. 14 H. 8. 26. t 813. 11 6. 3. 

And if the Party himſelf that is to ſeal and deliver a Deed, ſhall (before it be done) cauſe 


a Stranger covinouſly to read it, or to declare the Contents of it falſly to him on Purpoſe to 
make the Deed void ; this will nat hurt the Deed. | 


* F 


If three diſtinct Obligations are written on a Piece of Parchment, and one of them is only 
read to the Obligor, being an illiterate Man, and he ſeals the Deed ; this will be good for 
that which is read, and void for the Reſt: But if the Obligation be for 20 J. and he reads 
205. this is void for all. 11 Co. 27. 14 H. 8. 27, 28, 29. 

If a Deed be read, as of a Grant or Gift of an Eſtate-tail, and a Letter of Attorney to 
give Livery of Seiſin, and ſo the Party ſeals it, but it is a Feoffment in Fee: In this Caſe, 
although the Letter of Attorney be truly read, yet the Deed is void for all, becauſe of the 
Dependance one Part hath with another. 1 1 Co. 27. Keke. 50. 

If one owes me two Debts, and pays me one of them, and J am to releaſe it, and the 
Releaſe is read to me as ſuch, but it is a general one; it ſeems to be good only ſor, ſo much 
as was read, 11 Co. 28. Filz. Feoffments 57. n eee 


Illiterature is not an Excuſe for not ſealing of a Writing tendered in due Time, where he 
is bound to ſeal a Deed. 2 Co. 3. Moor, pl. 284. 
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Ch. 5. b. 12. execution of Deeds. 


A Deed read amiſs to him that cannot read, or miſ- reported or miſ-read to him that is 
blind, binds not. Hob. 96. 

As if a Leaſe or an Obligation be read to an unlearned Man thus: F J. S. and his Wife 
convey unto you their Eſtate, then you ſhall make a Leaſe or Bond, 8c. and in Truth the Con- 
dition is, 1f the Husband does it without naming the Wife, it is void. Hob. 226, 2 30. Soif 
ir be a Leaſe with Power of Revocation, and is read, or the Contents declared to be other- 
wiſe than it is. 12 Co. go. 


(B) Of ſigning Deeds. 


HE ſubſcribing of the Parties Names that make the Deed to the Deed, is not neceſſary ; 

for the Deed, if it be ſealed and delivered, is good, although the Party that makes it 
never puts his Hand or Mark to it. But it is the beſt and ſureſt Way notwithſtanding to 
have the Name or Mark of the Party to be ſubſcribed to the Deed; for by this Means the 
Deed may be the better proved when the Witneſſes are dead. Terms de la Ley, Tit. Fait, 
g Fac. Scot's Caſe, - 


(C) Of ſealing Deeds. 


W HEN a Deed is ſigned, the next Thing to be done is the Sealing of it. 

Sealing is neceſſarily incident to a Deed, for it cannot be good without it, though 
it may be good without ſigning. 

The Sealing is comprehended in theſe or the like Words, (viz.) In Witneſs whereof I have 
ſet my Seal. Though if theſe Words are wanting, the Sealing of the Deed is ſufficient. 

The Seal is an eſſential Part of the Deed; if a Writing is not ſealed, it cannot be a Deed. 
If the Print of the Seal be utterly defaced, the Deed is inſufficientz ſo that it cannot be 
pleaded, though it may be given in Evidence. 

A Bargain. and Sale of the Term to the Aſſignee of the Term, when the Bargainor is out 
of Poſſeſſion, will not paſs the Eſtate unleſs the ſame is ſealed upon the Land; and to that 
Purpoſe, if the Grantor cannot be upon the Land to deliver the Deed himſelf, then he muſt 
ſign and ſeal (but not deliver) the Deed of Aſſignment, and then make a Letter of Attorney 
of the ſame Date, to ſome Perſon to enter upon the Land and take Poſſeſſion for him, and 
then being in Poſſeſſion, the Attorney to deliver the Deed upon the Ground, as the Act and 
Deed of the Grantor. | 
So alſo it is of a Bargain and Sale of an Eſtate of Inheritance. 3 Lev. 387, 388, 312. 
Lev. 270, 271, 272. 13 

The Deed muſt be only indorſed at the firſt thus: Signed and ſealed, but not delivered, 
by the within written A. B. If the Deed is ſigned, ſealed and delivered off from the Land, 
the Delivery upon the Land afterwards by the Attorney will ſignify nothing. Cro. Eliz. 
483. pl. 19. 

I Deed is made, and in the End thereof theſe Words: In Witneſs whereof I have here- 
unto ſet my Hand. And he writes his Name, and puts his Seal; this is a good Deed although 
no Mention be made of his putting of his Seal to it. Hetley 75. 

See more concerning ſealing Deeds in Page 248, 249. ante. 


(D) Of delivering Deeds. 
7 TER a Deed is read, ſigned and ſealed, it muſt be delivered. 


For if it be never ſo well written and ſealed, it is of no Force if it is not delivered 
by 2 Party himſelf, or his ſpecial Attorney, to whom it is made, or to his Uſe. Co. Lit. 
35.0. 2 Co. . 5 Co. 1. 1 
A els 18 1 neceſſary Incident to every Deed; and then when it is delivered, it ſhall 
bind him that delivers it though dated before, and though another wrote or ſealed the 
lame. Noy's Max. 55. 

The Delivery of the Deed may be abſolutely or conditionally. 


mute could not deliver a Deed; It is ſufficient if it is delivered. | 
And as a Deed may be delivered to the Party without Words, ſo may a Deed be de- 
livered by Words, without any Act of Delivery; as if the Writing ſealed lieth upon the 
Table, and the Feoffor, c. ſaith to the Feoffee, &c. take that as my Deed, it is a ſufficient 
Delivery. 9 Co. 137. Co. Lit. 36. a. 49: 5. | 
In Caſe of the King's Letters Patent, or of Grants under the Seal of the Duchy of Lan- 


caſter, the Seal is Matter of Record, and the Deeds need no Delivery: So the Deeds 5 a 
5 8 or- 


When you deliver a Deed abſolutely, Words are not neceſſary; for then a Man that is 
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Ni need no Delivery, the common Seal is perfect without it. J. 209. 2 Roll. Ar. 
23, 24. Dav. 44. | 
*When a Deed 15 delivered conditionally, it is called an Eſcrow; as where one ſeals a Deed 
and delivers it to a Stranger until certain Conditions are performed, and then to be delivered 
to him to whom the Deed is made, to take Effect as the Deed of him who ſo delivered it: 
for it ſhall have Relation to that firſt Delivery. f 
In the Delivery of a Deed as an Eſcrow, you muſt uſe Words, and ſay, I deliver 1h;; "R 

my Eſcrow, to deliver to the Parly as my Deed, upon Condition that, &c. or to the like Effet 

For here a bare Act of Delivery to a Stranger without Words ſignifies nothing, it myg 
be delivered to a Stranger; for if it is delivered to the Party himſelf, it is an abſolute De. 
livery, though Words mention it only as an Eſcrow. 

See more concerning delivering Deeds, at Page 231. ante. 


(E) Of Witneſſes to the Execution of Deeds. 


'F HERE muſt be Witneſſes to teſtify the Sealing and Delivery of the Deed : The; 
Names ſhould either be underwritten or indorſed by them. Co. Lit. 7. b, 10 Co. 93 
A Deed is good without the Words, ſealed and delivered in the Preſence; if it be ſealed 
and delivered, and there are Witneſſes to prove it: And although the Witneſſes Names be 
not indorſed, if they can prove the Sealing and Delivery, it is well enough. Co, Lit. 6. 


(F) Of indorſing the Receipt for the Conſideration Money, 


NA there is a Receipt for the Conſideration Money, and a Releaſe of the 
ſame in a Deed, which is commonly in the Premiſſes, (vide p. 239.) yet it is uſual for 
a Receipt to be written on the Back of the Deed, and ſigned (but not ſealed) by the Perſon 
that received the Money; and witneſſed by the Witneſſes to the Deed. 


(G) Other Ceremonies neceſſary to perfect a Deed. 


L.though a Deed be never ſo well written, honeſtly intended, lawfully grounded, or- 
derly and legally drawn and contrived, read, ſealed, delivered and atteſted ; yet for 
want of ſome additional Ceremony, or other Act required in the Caſe, it may be ineſ. 
fectual; as, 
1. In ſome Caſes it is requiſite for the Perſecting of a Deed, and the Eſtate made by it, 
that the Party to whom it is made agrees 10 it. 
2. In other Caſes that Livery of Seiſin be made. Or, 
3. That Attornment be made. Or, 
J. That aZual Entry be made into the Thing given or granted. Or, 
5. That an Eledion be made upon the Gift or Grant; for want whereof the Deed will 
be defective not only for what will not, but for what will paſs without it. Or, 
6. That the Deed be inrolled in due Time, Or, | | 
7. That it be regiſtred. 


Firſt, As to the Agreement of bim to whom a Deed is made. 


Where a Deed is made for a Man's Advantage, the Law preſumes he accepts it, unleſs 
the contrary be ſhewn. Cro, Eliz. 138. 

But a Diſagreement will make a Nullity of a Thing which before had an Eſſence; as, 

If a Deed be made to a Feme Covert, and the Husband afterwards diſagrees to it, this 
will make the Deed void. 5 

If an Eſtate be made in Fee- ſimple or Fee- tail to a Man and his Wife, and he dies, and 
has not diſagreed to it; this is an Agreement in Law, and veſts the Eſtate in her: And if 
after his Death ſhe enters into the Land and takes the Profits thereof; this is an actual 
Agreement, and good to bind her, though ſhe ſays never a Word, or does it never ſo ſe- 
cretly. 3 Co. 26. 4 Co. 4, 62, 64. 5 Co. 36, 40. 5 Co. 119. Hob. 204. 

If there be Lord and Tenant, and the Tenant enfeoffs the Lord and a Stranger, and 
gives Livery to the Stranger in the Name of both, and after the Lord enters and takes the 
Profits; this is a good Agreement in Law. 10 Ed. 4. 3 Co. 26, 5 

If an Infant or Parcener who has divided the Land, aſter he is of Age takes the Profits 
of his Part allotted to him: This is a good Agreement, affirming the Diviſion, but taking 
the Profits of a Moiety does not ſo. Co. Lit. 171. 3 | 

But an Agreement or Diſagreement to an Intereſt muſt be made to the Party himſelf. 
Moor, Cale 93. Hob. 204. & 44A i 
| Secondly, 


Ch. 5. . 12. Perfectiag Deeds. 


Secondly, As to Livery of Seiſen. 


Whenever a Feoffment is made, whether it be by. or without Deed, there muſt be Livery 
of Seiſinz for it is of the Efſence of a Fcoffment, and cannot be perfected till it be made; 
for till chen the Feoffee has only an Eftate at Will in the Land, liable to be put out when- 
ever the Feoffor pleaſes. And if either of the Partics dies before Livery of Scifin made, 
the Feoffment is void. | 

And no Warrant of Attorney to make Livery can be executed after the Death of the 
Feoffor or Feoffee; neither is there any Remedy in this Cafe to get the Aſſurance made 
perfect but in a Court of Equity. 

Bur in Caſe there are many Feoffees, there the Death of one, or ſome of them, will not 
hinder the Livery; but it may be made to him or them who ſurvive. 


Por more relating to this Matter, ſee befere concerning Letter of Attoꝛnep to make Li- 
very of Seiſin, and Title Feoffment in the next Chapter. * 


Thirdly, As Atlorumeut. 
See the next Chapter Title Gzants, where this Subject is particularly treated. 


Fourthly, As to afual Entry. 


Where a Leaſe for Years may be made, it may be good to ſome Purpoſes; for the Lec 
may forfeit or grant it before his Entry into the Thing let and granted; and yet to ſome 
other Purpoſes it is not perfect till the Leſſee makes his En!ry into the Land let; for if the 
Leſſor, after he makes ſuch a Leaſe, ſtill continues the Poſſeſſion of the Land let, he ma 
not have, ſue or recover the Rent reſerved upon the Leaſe. Nor is the Leſſor ſaid to have 
any Reverſion of the Land, ſo as by that Name to be able to grant it, till the Entry of the 
Leſſee. Plowd. 432, 433- 

But where a Man is to enter, there in moſt Caſes the Entry will ſerve for many who have 
Intereſt, and the Entry into Part will gain the Poſſeſſion of the Whole. 

He who enters into Land, muſt be ſure that he has a Right or Title of Entry, and that 
thereby he bring the Poſſeſſion and Right together: For if he has not a Right or a Title to 
the Land, he ſhall have no Property in it in any Caſe, but in the Caſe of an Occupancy, 
whereby the Freehold is gained. 

Although upon a Fine, which is a Feoffment on Record, the Conuſce has a Freehold in 
Law in him before his Entry, yet in other Caſes it is otherwiſe ; for upon an Exchange (be 
it with or without a Deed) the Parties have neither Freehold in Deed or in Law before 
they enter. | 

& upon a Partition the Freehold is not removed until an Entry upon a Livery ; 
within the View no Freehold is veſted before an Entry: But if Tenant for Life, by the 
Agreement of him in Reverſion, ſurrenders, he in Reverſion has a Freehold in him in Law 
before he enters. 

And if one bargains and ſells his Land by Deed indented and inrolled, the Freehold in 
Law paſſes preſently. zany; | | 

And ſo when Uſes are raifed by Covenant upon a good Conſideration. Co. Lit. 266, 
Vide 11 H. 4. 61. 21 H. 7. 12. 38 E. 3.12. 41 . 2. 10 H. 6. 14, Ce. 

For more concerning Title Elitry, ſee before Chap. 2. 


Fifthly, As to Election. 


In Caſes where a Gift or Grant is by Deed, and at firſt incertain, there it may in many 
Caſes be made good by Election; as, 55 5 

If one gives me one of the two Horſes in his Stable, and there be in the Stable two 
Horſes, I may take which of them I will; and having fo done, the Gift or Grant is good. 
Perk. Tit. Grants. | | EI 
For more relating to Election, vide poſt Tit. O2ant. 


Sixthly, As to inrolling Deeds. 


This Head, though neceſſary to be mentioned here, is more properly treated of under the 
Title Bargain and Sale in the next Chapter. l 
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Weſt-Riding 
in to Hire. 


A Memorial 


to be regiſred. 


Regiſter's Of- 
fice, where to 


be kept. 


Regiſter, hcw 
elected. 


Seventhly, As to the Regiſtering Deeds and Wills, &c. 


I ſhall now conclude this Chapter with an Abridgment of thoſe excellent Statutes con. 
cetning Regiſtring Needs, Laws worthy of an univerſal Extent! though at preſent limited 
only to the Eaſt, Weſt and North Ridings of Yorkſhire, and the County of Middleſe;. 


An Abridgment of the Stat. 2 & 3 Ann. c. 4. For the publick Regiſtring of all Deed; 
* Conveyances and Wills, that ſhall be made of any Honours, Manors, Lands, Tenement; 
c or Hereditaments, within the Weſt- Riding of the County of Tert, after the nine and 
% twentieth Day of September 1704. | 

This Statute recites, That whereas the Weſt-Ridipg of the County of Jork is the prin- 
cipal Place in the North for the Cloth Manufacture, and moſt of the Traders therein ate 
Freeholders, and have frequent Occaſions to borrow Money upon their Eſtates for ma- 
naging their ſaid Trade; but for want of a Regiſter find it difficult to give Security to the 
Satisfaction of the Money Lenders (although the Security they offer be really good); by 
Means whereof the ſaid Trade is obſtrutted, and many Families ruined 3 for the Remed 
whereof, at the humble Requeſt of the Juſtices of the Peace, Gentlemen and Freeholders of 
the ſaid Weſt-Riding, It is enacted, | 

1. That a Memorial of all Deeds and Conveyances which from and after the 29th of 
September 1704. ſhall be made and executed, ahd of all Wills and Deviſes in Writing, made 
or to be made and publiſhed, where the Deviſor or Teſtatrix ſhall die, after the ſaid 2gth 
of September, of or concerning, or whereby any Honours, Manors, Lands, Tenetnents or 
Hereditaments in the ſaid Weſt-Riding, may be any ways affected in Law or Equity, may, at 
the Election of the Party or Parties concerned, be regiſtred in ſuch a Manner as herein after 
directed; and that every Deed or Conveyance that ſhall at any Time after any Memorial 
is ſo regiſtred, be made and executed of the Honours, Manors, Lands, Tenements or Here- 
ditaments, or any Part thereof, comprized or contained in any ſuch Memorial, ſhall be ad- 
judged fraudvlent and void againſt any ſubſequent Purchaſor or Mortgagee for valuable 
Conſideration, unleſs ſuch Memorial thereof ſhall be regiſtred, as by this Act is directed, 
before the Regiſtring of the Memorial of the Deed or Conveyance under which ſuch fub- 
ſequent Purchaſer or Mortgagee ſhall claim : And that every Deviſe by Will of the Honours, 
Manors, Lands, Tenements or Hereditaments, or any Part thereof, mentioned or contained 
in any Memorial fo regiſtred as aforeſaid, that ſhall be made and publiſhed after the Re- 
giſtring of ſuch Memorial, ſhall be adjudged fraudulent and void againſt any ſubſequent 
Purchaſer or Mortgagee for valuable Conſideration, unleſs a Memorial of ſuch Will be re- 
giſtred in ſuch Manner as is herein after directed. 

2. And for ſettling and eſtabliſhing a certain Method, with proper Rules and Directions 
for Regiſtring ſuch Memorials as aforeſaid, it is further enacted, That one publick Office 
for Regiſtring ſuch Memorials of and concerning any Honours, Manors, Lands, Tenements 
and Hereditaments, that are ſituate, lying and being within the ſaid Weſt-Riding, ſhall be 
eſtabliſhed and kept in Mateffeld, the neareſt Market-Town to the Center or Middle of the 
ſaid Weſt-Riding, to be managed and executed by a fit and able Perſon, to be from Time 
to Time elected and appointed in Manner herein after directed, or his ſufficient Deputy, and 
to continue in the ſaid Office ſo long as he ſhall well demean himſelf therein. 

3. And that all Elections of a Regiſter to be made or appointed by Virtue of this AQ, 
ſhall be performed by ballotting in Manner following, (that is to ſay) All the Freeho!ders 
that at the Time of any ſuch Election have an Eſtate of Frechold of or in any Lands, Tene- 
ments and Hereditaments within the ſaid Weſt-Riding, of the yearly Value of 100/. (to be 
determined by the Oath of the Elector, before the Scrutators herein after mentioned, if anr 
Doubt ariſe touching the ſame, which Oath they are hereby impowered to adminiſter) ſhall 
be Electors of the ſaid Regiſter; and that the Juſtices of the Peace for the ſaid Weſt-Riding 
in that Behalf aſſembled, or the major Part of them, or any five of ſuch Juſtices, to be ap- 
pointed by ſuch major Part, ſhall be Scrutators of the Ballot; who ſhall meet on the Dar 
and Place of Election, and there in the Preſence of the Electors ſhall place one or more Glals 
Veſſels to be provided for that Purpoſe, into which each Elector preſent ſhall put one open 
Paper, containing the Name of ſuch Perſon as he approves of to be. Regiſter ; which Papers 
ſhall be taken out again in the Preſence of the ſaid Scrutators, by a Perſon by them in that 
Behalf appointed; and the Name or Names of every Perſon therein, ſhall be once tran- } 
ſcribed in diſtin& Columns, and under each Name ſhall be ſer down the Number of thelr 
Electors, which ſhall be deliberately caſt up by the ſaid Scrutators, and the ſame ſhall be 
read over in the Hearing, and fixed up in the View of the Ele Aors preſent; and the Perton 
upon whom the Majority ſhall fall (hall be declared Regiſter. 


4. The 
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4. The Election of the firſt Regiſter to be made at the next General Quarter Seſſions When choſea. 
of the Peace to be holden for the laid Welt Riding, after the Feaſt of Eaſter in 1704, in 

open Court, on the ſaid ſecond Day of the ſaid Seſſions, between nine in the Morning and 

three in Afternoon, 

;. And when and as often as the ſaid Office ſhall become vacant by the Death, Forfei- On his Death 
tore or Surrender of any ſuch Regiſter, the Juſtices of the Peace for the ſaid Weſt- Riding; VE" another 
aſſembled at the General Quarter-Scſſons of the Peace next after ſuch Vacancy ſhall happen,“ de clolea. 
or the major Part of them, ſhall in open Court declare the ſaid Vacancy, and by Order of 

the ſame Seſſions ſhall appoint and prefix a certain Day and Time within the Space of one 

Calendar Month, and above three Weeks enſuing the End of ſuch General Quarter-Scflions, 

for the Electors to aſſemble at Wakefield aforeſaid, to chuſe a fit and able Perſon, in the 

Manner aforeſaid, to ſupply the ſaid Vacancy : And to the Intent that all Perſons qualified 

to be Electors may have due Notice of ſuch Vacancy and Time of Election of a ſucceeding 

Regiſter, the Clerk of the Peace for the Time Being of the ſaid Weſt-Riding ſhall forth- 

with cauſe Copies of ſuch Order for the prefixing the Time of ſuch Election, to be delivered 

to the reſpective chief Conſtables of the ſeveral Wapentakes within the ſaid Weſt-Riding, 

who ſhall and hereby are required to publiſh the ſame in full Market in every Market- 

Town within their reſpective Wapentakes, on the next Market- Day after the Receipt there- 

of, and to affix the ſame in the moſt publick Place of Reſort there. 

6. And upon the Death of any ſuch Regiſter, and until another Election of a Perſon to Who to ſuppiy 
execute that Office ſhall be made in Manner aforeſaid, the Exccutors and Adminiſtrators of the Vacency. 
the Regiſter deceaſed, together with the Suretics for the ſaid Regiſter, or their Executors 
and Adminiſtrators, ſhall appoint a proper Perſon to execute the Office of Regiſter, for 
whoſe Demeanor in the Execution of the ſaid Office, the Security given for ſuch Regiſter 
deceaſed ſhall be anſwerable. 

7. And all and every Memorials ſo to be entred or regiſtred ſhall be in Writing, in Vel- How Memo- 

lum or Parchment, and directed to the Regiſter of the ſaid Office; and in Cafe of Deeds rials ſhall be 

and Conveyances, ſhall be under the Hand and Seal of ſome or one of the Grantors, or ET 

ſome or one of the Grantees, his or their Guardians or Truſtees, atteſted by two Witneſlts, 12888 

one whereof to be one of the Witneſſes to the Execution of ſuch Deed or Conveyance ; 

which Witneſs ſhall upon his Oath before the faid Regiſter, or his Deputy, prove the Sign- 

ing and Sealing of the ſaid Memorial, and the Execution of the Deed or Conveyance men- 

* tioned in ſuch Memorial; and in Caſe of Mills, the Memorials ſhall be under the Hand and Wills. 

Seal of ſome or one of the Deviſces, his or their Guardians or Truſtees, atteſted by two 

Witneſſes, one whereof ſhall upon his Oath before the ſaid Regiſter, or his Deputy, prove 

the Signing and Sealing of ſuch Memorial; which reſpective Oaths the ſaid Regiſter, or his 

Deputy, is hereby impowered to adminiſter. 

8, And every Memorial of any Deed, Conveyance or Will, ſhall contain the Day of the What the Mer 

Month and the Year when the Deed, Conveyance or Will bears Date, and the Names and morial ſhall 

Additions of all the Parties to ſuch Deed or Conveyance, and of the Deviſor or Teſtatrix of atm. 

ſuch Will, and of all the Witneſſes to ſuch Deed, Conveyance or Will, and the Places of 

their Abode; and ſhall expreſs or mention the Honours, Manors, Lands, Tenements and 

Hereditaments contained in ſuch Deed, Conveyance or Will, and the Names of all the Pa- 

riſhes, Townſhips, Hamlets, Precincts or Extraparochial Places within the ſaid Welt-Riding, 

where any ſuch Honours, Manois, Lands, Tenements or Hereditaments are lying or bring, 

that are given, granted, conveyed, deviſed, or any way affected or charged by any ſuch 

Deed, Conveyance or Will, in ſuch Manner as the ſame are expreſſed or mentioned in ſuch 

Deed, Conveyance or Will, or to the ſame Effect; and that every ſuch Deed, Conveyance 

and Will, or Probate of the ſame, of which ſuch Memorial is to be regiſtred as aforeſaid, 

ſhall be produced to the ſaid Regiſter, or his Deputy, at the Time of entring ſuch Me- The Regiſter 

morial, who ſhall endorſe a Certificate on every ſuch Deed, Conveyance and Will, or Pro- arena 

bate thereof, and therein mention the certain Day, Hour and Time on which ſuch Memo- | 2 . 

rial is ſo entred and regiſtred, expreſſing alſo in what Book, Page and Number the ſame is 

entred; and that the ſaid Regiſter, or his Deputy, ſhall ſign che ſaid Certificate when ſo 

endorſed, which Certificate ſhall be taken and allowed as Evidence of ſuch reſpective Re- which ſhal: be! 

giſtries in all Courts of Record whatſoever; and that every Page of ſuch Regiſter-Books, 3. 

and every Memorial that ſhall be entred therein ſhall be numbered, and the Day of the id. 

Month, and the Year and Hour, or Time of the Day when every Memorial is lo regiſtred, 

ſhall be entred in the Margents of the ſaid Regiſter- Books, and of rhe ſaid Memorial; and : 

that every ſuch Regiſter (hall keep an Alphabetical Calendar of all Pariſhes, Extraparochial 88 

Places and Townſhips within the Fi Weſt-Riding, with Reference to the Number of every Calendag: 

Memorial that concerns the Honours, Manors, Lands, Tenements or Hereditaments in 

every ſuch Pariſh, Extraparochial Place or Townſhip reſpectively, and of the Names ad 
| the 
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the Parties mentioned in ſuch Memorials ; and that ſuch Regiſter ſhall duly file every ſuch 
Memorial in Order of Time, as the ſame ſhall be brought to the ſaid Office, and enter gy 
regiſter the ſaid Memorials in the ſame Order that they ſhall reſpectively come to his 
Hand. | | 

9. And every ſuch Regiſter, before he enters upon the Execution of the ſaid Office, 9, | 
be ſworn before the Juſtices of Peace for the ſaid Riding, or any three cr more of them thy 
ſhall be preſent at his Election, in thefe Words: | 


Regiſters You ſpall truly and faithfully perform and execute the Office and Duty that is direfed yg 
Oath, required by Act of Parliament in regiſtring Memorials of Deeds, Convey:nces and Wills, cini 
the Weſt- Riding of the County of York, ſo long as you jpail con!::e in the ſaid Office; and g 
you have not given nor promiſed, direftly nor indiretily, nor authorized any Perſon to give © 
promiſe, any Maney, Gratuily or Reward whatſoever, fon procuring or obtaining the ſaid Offcg 


for you. 
So help you GOD, 


Regiler's De- 10. And when and as often as the ſaid Regiſter ſhall appoint any Deputy to execute the 
puty+ ſaid Office, ſuch Deputy ſhall, before he enters upon the Execution thereof, take the ſaiq 
Oath appointed to be taken by the Regiſter, before two or more Juſtices of the Peace ſor 
Regiſter to the ſaid Riding; and every Regiſter at the Time of his being ſworn into the faid Office, 
give Security. ſnall alſo enter into a Recognizance with two or more ſufficient Suretics, to be approved of 
by five or more of the Juſtices of the Peace of the ſaid Riding that were preſent at his ſaid 
Election, by Writing under their Hands and Seals, to be regiſtred at the next General 
Quarter-Seſſions of the Peace for the ſaid Riding, of the Penalty of two thouſand Pounds 
unto her Majeſty, her Heirs and Succeſſors, to be taken by the ſame Juſtices of the Peace 
that approved of his Security, conditioned for his true and faithful Performance of his Duty 
in the Execution of his ſaid Office: The fame to be tranſmitted by the ſame Juſtices of the 
Peace within one Month next after the Date thereof, into the Office of her Majeſty's Re- 
membrancer of the Exchequer, there to remain amongſt the Records of the ſaid Court. 


When Secu- 11. Provided that when any Regiſter ſhall die, or ſurrender his Office, and that within 
be the Space of three Years from and after ſuch Death or Surrender no Miſbehaviour appears 
Vo, to have been committed by ſuch Regiſter in the Execution of his ſaid Office, then and in 


ſuch Caſe, at the End of the ſaid three Years after his Death or Surrender, the ſaid Recog- 
nizance ſhall become void. 
Attendance in 12. And it is further enacted, That every ſuch Regiſter, or his ſufficient Deputy, ſhall 
tac Office. give due Attendance at his Office every Day in the Week (except Sundays and Holydays) 
between nine and twelve in the Forenoon, and two and five in the Afternoon, for the Dil- 
patch of all Buſineſs belonging to the ſaid Office; and that every ſuch Regiſter or his De- 
puty, as often as required, ſhall make Searches concerning all Memorials that are regiſtred 
as aforeſaid, and give Certificates concerning the ſame under his Hand, if required by any 
Perſon. 
What ſhall be 13. And that every ſuch Regiſter ſhall be allowed for the Entry of every ſuch Memorial 
paid for en- as is by this Act directed, the Sum of one Shilling, and no more, in Caſe the ſame do not 
tring Memo exceed 200 Words; but if ſuch Memorial ſhall exceed 200 Words, then after the Rate and 


rials 3 Proportion of 64. an 100 for for all the Words contained in fuch Memorial, over and above 
and for Cer- the firſt 200 Words: And tae like Fees for the like Number of Words contained in every 
tif.cates 3 Certificate or Copy given out of the ſaid Office, and no more; and for ever Search in the 
3 ſaid Office, one Shilling, and no more. 


Penalty on 14. And that if any ſuch Regiſter, or his Deputy, ſhall negle& to perform his or their 

Regitler, Cc. Duty in the Execution of the ſaid Office, according to the Rules and Directions in this Act 
mentioned, or commit, or ſufter to be committed, any nndue or fraudulent Practice in the 
Fxecution of the ſaid Office, and be thereof lawfully convicted; that then ſuch Regiſter ſhall 
forfeit his ſaid Office, and pay treble Damages with full Coſts of Suit to every ſuch Perſon 
or Perſons that ſhall be injured thereby; to be recovered by Action of Debt, Cc. 


In Vacancy 15. And that the Perſon to be nominated as aforeſaid, upon the Death of any Regiſter, 
—_—_ to be to execute the ſaid Office during the Time the ſame ſhall be vacant as aforeſaid, ſhall, be- 
285 fore he enter upõn the Execution thereof, take the Oath herein before appointed to be taken 


by ſuch Regiſter and his Deputy, before two or more Juſtices of the Peace for the aid 
Riding : And that if ſuch Perſon ſo nominated ſhall be lawfully convicted of any Neglect, 
Miſtemeanor, or fraudulent Practice in the Execution of the ſaid Office during ſuch Vacan- 
cy, he ſhall be liable to pay treble Damages, with full Coſts of Suit, to every Perſon that 
mall be injuted thereby; to be recovered as aſoreſaid. | 


- 


16. Provided 


\ 


* 


8 i. th. 1 
_— 


Ch. 5- 5. 12. Regiſtring Deeds 461 


16. Provided that this Act ſhall not extend to any Copyhold Eſtates, or to any Leaſes Copy bold or 
at a Rack-Rent, or to any Leaſe not exceeding one and twenty Years, where the actual Poſ- Leaiehold 
ſeſſion and Occupation goeth along with the Leaſe. | | Eſtates. 

17. Provided that where there are more Writings than one for making and perfecting any Manors, &c. 
Conveyance or Security which do name, mention, or any ways affect or concern the ſame to be once 
Honours, Manors, Lands, Tenements or Hereditaments, it ſhall be a ſufficient Memorial 2 oe 
and Regiſter thereof, if all the ſaid Honours, Manors, Lands, Tenements and Heredita- 3 5 
ments, and the Pariſhes, Townſhips, Hamlets, or Extraparochial Places where the ſame 
lie, be only once named or mentioned in the Memorial, Regiſter and Certificate of any one 
of the Deeds or Writings made for the Perfecting of ſuch Conveyance or Security; and that 
the Dates of the Reſt of the ſaid Deeds or Writings relating to the ſaid Conveyance or Secu- 
rity, with the Names and Additions of the Parties and Witneſſes, and the Places of their 
Abodes, be only ſet down in the Memorials, Regiſters and Certificates of the ſame, with a 
Reference to the Deed or Writing whereof the Memorial is ſo regiſtred, that contains or 
expreſſes the Parcels mentioned in all the ſaid Deeds, and Directions how to find the Re- 
giltring of the ſame. | 
18. And that a Memorial of ſuch Deeds, Conveyances and Wills, as ſhall be made and Deeds made 
executed, or publiſhed in London, or in any other Place not within forty Miles of the ſaid 1 
Weſt-Riding, which do or may concern or affect any Honours, Manors, Lands, Tene- "he — 
ments or Hereditaments in the ſaid Weſt-Riding, ſhall be entred or regiſtred by the afore- Riding, how 
ſaid Regiſter, or his Deputy, in Caſe an Affidavit ſworn before any one of the Judges at to be regiſtied. 
Meſtminſter, or a Maſter in Chancery, be brought with the ſaid Memorial to the ſaid Regi- 
ſter, or his Deputy, wherein one of the Witneſſes to the Execution of ſuch Deeds and Con- 
veyances ſhall ſwear he or ſhe ſaw the ſame executed, and the Memorial ſigned and ſealed 
as aboveſaid, or wherein one of the Witneſſes to the Memorial of any Will ſhall ſwear he or 
ſhe ſaw ſuch Memorial ſigned and ſealed as aboveſaid; and the ſame ſhall be a ſufficient 
Authority to the ſaid Regiſter, or his Deputy, to give the Party that brings ſuch Memorial 
and Affidavit a Certificate of the Regiſtring ſuch Memorial; which Certificate ſigned by the 
ſaid Regiſter, or his Deputy, ſhall be taken and allowed as Evidence of the Regiſtrics of 
the ſame Memorials in all Courts of Record whatſoever. 

19. And that if any Perſon or Perſons ſhall at any Time forge or counterfeit any ſuch Of forging 
Memorial or Certificate as are herein before mentioned and directed, and be thereof lawtully Memorials or 
convicted, ſuch Perſon or Perſons (hall incur and be liable to the Penalties in Stat. of 5 Eliz. Os. 
againſt all Forgers of falſe Deeds and Writings : And that if any Perſon or Perſons fhall at any Penalty on 
Time forſwear himſelf before the ſaid Regiſter, or his Deputy, or before any Judge or Ma- 3 for- 
ſter in Chancery, in any of the Caſes aforeſaid, and be thereof lawfuliy convicted, ſuch Per— * 
ſon or Perſons ſhall incur and be liable to the ſame Penaltics as if the ſame Oath had been 

made in any of the Courts of Record at Weſtminſter. 

20. Provided that all Memorials of Wills that ſhall be regiſtred in Manner as aforeſaid Memorials of 
within the Space of ſix Months after the Death of every reſpective Deviſor or Teſtatrix 5 nr" "ag as 
dying in England, Wales, and Town of Berwick upon Tweed, or within the Space of three 
Years after the Death of every reſpective Deviſor or Teſtatrix dying upon or in any Parts 
beyond the Seas, ſhall be as valid and effectual againſt ſubſequent Purchaſers, as if the ſame 
had been regiſtred immediately after the Death of ſuch reſpective Deviſor or Teſtatrix. 

21. Provided that in Caſe the Deviſee, or Perſon or Perſons intereſted in the Honours, Of Wills con- 
Manors, Lands, Tenements or Hereditaments deviſed by any ſuch Will as aforeſaid, by **9- 
reaſon of the conteſting ſuch Will, or other Jnevitable Difficulty, without his, her or their 
wilful Neglect or Default, ſhall be diſabled to exhibit a Memorial for the Regiſtry thereof 
within the reſpective Times herein before limited; then and in ſuch Caſe the Regiſtry of the 
Memorial within the Space of fix-Months next after his, her or their Attainment of ſuch 
Will, or a Probate thereof, or Removal of the Impediment, whereby he, ſhe or they are 
diſabled or hindred to exhibit ſuch Memorial, ſhall be a ſufficient Regiſtry within the 
Meaning of this Act. | 

22. And no Member of Parliament for the Time Being ſhall be capable of being choſen Who is not to 
Regiſter, or of executing by himſelf, or any other Perſon, the ſaid Officeg or have, take be Regie. 
or receive any Fee, or other Profit whatſoever, for or in Reſpect thereof: Nor ſhall any 
Regiſter, or his Deputy for the Time Bcing, be capable of being choſen a Member to ſerve 
in Parliament. | | | 7 
23. This Act ſhall be taken as a publick Act; and all Judges and Juſtices are hereby re- Publick AQ, 
quired as ſuch to take Notice thereof, ' without ſpecial Pleading the ſame. 


An Abridgment of the Statute 6 Ann. c. 33. For the publick Regiſtring of all Deeds, 


* Conveyanccs, Wills, and other Incutabrances that ſhall be made of or that may affect any 
6B „% Honours, 


E 


—_ _—_—— 2 * _ — —— — 


3 „ 5 
2 ————— 


Negiſtring Deeds. 1 


Faſt. Riding 
in Yarkfpire. 


A Memorial 
to be regiitred, 


Method for 
Regiſtring 
ſuch Memo- 
nals. 


Where Re- 
gilter- Office 
to be. 


Regiſter, how 
elected. 


mm... 


« Honours, Manors, Lands, Tenements or Hereditaments within the Eaſt-Riding of the 
« County of York, or the Town and County of the Town of Kingſton upon Hull, after the 
e nine and twentieth Day of September 1708. and for rendring the Regiſter in the Weſt. 
Riding more compleat. 1 | 

This Statute recites, That whereas the Lands in the Eaſt-Riding of the County of York 
and in the Town and County of the Town of Kingſton upon Hull, are generally Freehold. 
which may be fo ſecretly transferred or conveyed from one Perſon to another, that ſuch as 
are ill diſpoſed have it in their Power to commit Frauds, and frequently do ſo, by Means 
whereof ſeveral Perſons (who through many Years: Induſtry in their Trades and Employ. 
ments, and by great Frugality, have been enabled to purchaſe Lands, or to lend Monics on 
Land Security) have been undone in their Purchaſes and Mortgages, by prior and ſecret 
Conveyances and fraudulent Incumbrances, and not only themſelves but their whole Families 
thereby utterly ruined : For Remedy whereof, (at the humble Requeſt of the Juſtices of the 
Peace, Gentlemen and Freeholders of the ſaid Eaſt-Riding, and of the ſaid Town and 
County of the Town of King/ton upon Hull) It is enacted, 

1. That a Memorial of all Deeds and Conveyances, which after the 29th of September 
1708. ſhall be made and executed, and of all Wills and Deviſes in Writing made, or to be 
made and publiſhed, where the Deviſor or Teſtatrix ſhall die, after the ſaid nine and 
twentieth Day of September, of or concerning, and whereby any Honours, Mar ors, Lands, 
Tenements or Hereditaments in the ſaid Eaſt-Riding, or in the faid Town and County of 
the Town of Kingſton upon Hull, may be any ways affected in Law or Equity, may be te— 
giſtred in ſuch Manner as is herein after directed; and that every ſuch Deed or Conveyance 
that ſhall at any Time after the ſaid nine and twentieth Day of September be made and exe. 
cuted, ſhall be adjudged fraudulent and void againſt any ſubſequent Purchaſer or Mortgagee 
for valuable Conſideration, unleſs ſuch Memorial thereof be regiſtred, as by this Act is di- 
rected, before the Regiſtring of the Memorial of the Deed or Conveyance under which ſuch 
ſubſequent Purchaſer or Mortgagee ſhall claim: And that every ſuch Deviſe by Will ſhall 
be adjudged fraudulent and void againſt any ſubſequent Purchaſer or Mortgagee for a va- 
luable Conſideration, unleſs a Memorial of ſuch Will be regiſtred in ſuch Manner as is 
herein after directed. 

2. And for ſettling and eſtabliſhing a certain Method, with proper Rules and Directions 
for Regiſtring ſuch Memorials as aforeſaid, it is further enacted, That one publick Office 
for Regiſtring ſuch Memorials of and concerning any Honours, Manors, Lands, Tene- 
ments and Hereditaments, that are ſituate, lying and being within the ſaid Eaſt-Riding, or 
the ſaid Town and County of the Town of Kingſton upon Hull, ſhall, (at the publick Charge 
of the ſaid Eaſt-Riding, to be raiſed by the Juſtices of the Peace thereof at their General 
Quarter-Seſſions of the Peace, in ſuch Manner as they are impowered-to raiſe Money for the 
Repairs of Publick or County Bridges) be erected and eſtabliſhed; at Beverley, the neareſt 
Market-Town to the Center or Middle of the ſaid Eaſt-Riding, to be managed and exe- 
cuted by a fit and able Perſon, to be from Time to Time elected and appointed in Manner. 
herein after directed, or his ſufficient Deputy, and ſo continue in the ſaid Office for ſo long 
Time as he ſhall well demean himſelf therein. | 

3. And it is further enacted, That all Elections of a Regiſter to be made or appointed by 
Virtue of this Act, ſhall be performed by balloting in Manner following; that is to ſay, 
All the Freeholders that at the Time of any ſuch Election have an Eſtate of Freehold of or 
in any Lands, Tenements or Hereditaments within the ſaid Eaſt-Riding, and the ſaid Town 
and County of the Town of King ſton upon Hull, or in either of them, of the yearly Value 
of one hundred Pounds, to be determined by the Oath of the Elector, before the Scrutators 
herein after mentioned, if any Doubt ariſe touching the ſame, ſhall be Electors of the ſaid 
Regiſter; and that the Juſtices of the Peace for the ſaid Eaſt-Riding, in that Behalf aſ- 
ſembled, or the major Part of them, or any five of ſuch Juſlices, to be appointed by ſuch 
major Part, ſhall be Scrutators of the Ballot, who ſhall meet on the Day and Place of 
Election, and there in the Preſence of the Electors ſhall place one or more Glaſs Veſſels, to 
be provided for that Purpoſe, into which each Elector preſent ſhall put one open Paper, 
containing the Name of ſuch Perſon as he approves. of to be Regiſter, which Papers ſhall 
be taken out again in the Preſence of the ſaid Scrutators, by a Perſon by them in that Behalf 
appointed; and the Name or Names of every Perſon therein ſhall be once tranſcribed in 
diſtin Columns, and under each Name ſhall be ſet down the Number of their Electors, 
which ſhall be deliberately caſt up by the ſaid Scrutators, and the ſame ſhall be read over 
in the Hearing, and fixed up in the View of the Electors then preſent, and the Perſon upon 
whom the Majority ſhall fall ſhall be declared Regiſter, 
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e Election of a Perſon to be the firſt Regiſter ſhall be made at Beverley aforeſaid, Time and 
vpon the 13th of Judy in the ſaid Year 1708. in open Court, between nine in the Morning Place of 
and three in the Afternoon. ; Election. 
5. When and as often as the ſaid Office ſhall become vacant by the Death, Forfeiture or On Regiſters 
currender of any ſuch Regiſter, the Juſtices of the Peace for the ſaid Eaſt-Riding, aſſembled Death another 
at the General Quarter-Sefſions of the Peace next after ſuch Vacancy ſhall happen, or the ©? be choſen, 
major Part of them, (ſhall in open Court declare the ſaid Vacancy, and by Order of the ſame 
Seſſions ſhall appoint and prefix a certain Day and Time within the Space of one Kalender 
Month, and above three Weeks enſuing the End of ſuch General Quarter-Seſſions, for the 
Electors to aſſemble at Beverley aforeſaid, to chuſe a fit and able Perſon in the Manner afore- 
{1d to ſupply the ſaid Vacancy : And to the Intent that all Perſons qualified to be Electors 
may have due Notice of ſuch Vacancy and Time of Election of a ſucceeding Regiſter, the 
Clerk of the Peace for the Time being for the ſaid Eaſt- Riding, ſhall forthwith cauſe Copies 
of ſuch Order, for the prefixing the Time of ſuch Election, to be delivered to the reſpeciive 
chief Conſtables of the ſeveral Wapentakes within the ſaid Eaſt-Riding, who ſhall and are 
hereby required to publiſh the ſame in full Market in every Market-Town within their re- 
ſpective Wapentakes on the next Market-Day after the Receipt thereof, and to affix the 
ame in the moſt publick Place of Reſort there. 
6. And every luch Regiſter, before he enters upon the Execution of the ſaid Office, ſhall who ſhall be 


be ſworn before the Juſtices of the Peace for the ſaid Riding, or any three or more of them ſworn. 
that ſhall be preſent at his Election, in theſe Words: 


1 


You ſoall truly and faithfully perform and execute the Office and Duty that is directed and re- Regilter's 
quired by you to be done by Act of Parliament, intitled, An Att for the publick Regiſlring cf all Oath. 
Verde, Conveyances, Wills, and other Incumbrances that ſhall be made cf, or that may affect 
4% Honours, Manors, Lands, Tenements or Hereditaments within the Eajt-Riding «of the County 
of York, or the Town and County of the Town of Kingſton upon Hull, after the nine and 
twentieth Day of September one Thouſand ſeven Hundred and eight; and that you have not given 
or promiſed, direłily or inairefly, nor authorized any Perſon to give or premiſe any Money, Graluity 
or Reward whatſoever, for procuring or obtaining the ſaid Office for you. 


So help you God. 


7. And when and as often as the ſaid Regiſter ſhall appoint any Deputy to execute the ſaid Regiſer*. De- 
Office, ſuch Deputy ſhall, before he enters upon the Execution thereof, take the ſaid Oath puty to take 
appointed to be taken by the ſaid Regiſter, before two or more of the Juſtices of the Peace the ſame 
tor the faid Riding. 2 

8. And upon the Death of any ſuch Regiſter, and until another Election of a fit Perſon Who to exe- 
to execute that Office, ſhall be made in Manner aforeſaid, the Executors and Adminiſtrators cute the Oil.ce 
of the Regiſter deceaſed, together with the Sureties for the ſaid Regiſter, or their Executors on Vacancy 
or Adminiſtrators, ſhall appoint a-proper Perſon to execute the Office of Regiſter, for whoſe 
Demeanor in the Execution of the ſaid Office, the Security given for ſuch Regiſter deceaſed 
ſhall be anſwerable. 

9. The Perſon to be appointed as aforeſaid, upon the Death of any Regiſter, to execute To take the 
the ſaid Office during the Time the ſame ſhall be vacant as aforeſaid, ſhall, before he enters ſaid Oath, 
upon the Execution thereof, take the Oath herein before appointed to be taken by ſuch Re- 
giſter and his Deputy, before two or more Juſtices of the Peace for the ſaid Riding; and Penalties on 
if ſuch Perſon ſo appointed ſhall be lawfully convicted of any Neglect, Miſdemeanor, or Negletts. 
fraudulent Practice in the Execution of the ſaid Office during ſuch Vacancy, he ſhall be 
liable to pay treble Damages, with full Coſts of Suit, to every Perſon that ſhall be injured 
thereby, to be recovered as is herein after directed. 

10. All and every Memorial ſo to be entred and regiſtred ſnall be put into Writipg, in How Memo- 
Vellum or Parchment, and brought to the ſaid Office; and in Caſe of Deeds and Con- rials fhall be 
veyances, ſhall be under the Hand and Seal of ſome or one of the Grantors, or ſome or ten. 
one of the Grantees, his or their Heirs, Executors or Adminiſtrators, Guardians or Truſtees, 
atteſted by two Witneſſes, one whereof to be one of the Witneſſes to the Execution of 
ſuch Deed or Conveyance z which Witneſs ſhall upon his Oath before the ſaid Regiſter, or 
his Deputy, prove the Signing and Sealing of ſuch Memorial, and the Execution of the 
Deed or Conveyance mentioned in ſuch Memorial; and in Caſe of Wills, the Memorials 
ſhall be under the Hand and Seal of ſome or one of the Deviſees, his or their Heirs, Exe- 
cutors or Adminiſtrators, Guardians or Truſtees, atteſted by two Witneſſes, one whereof 
ſhall, upon his Oath before the ſaid Regiſter, or his Deputy, prove the Signing and Sealing 
of ſuch Memorial. . Wy F 
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W hat every 11. Every Memorial of any Deed, Conveyance or Will, ſhall contain the Day of the 
Memorial Month and the Year when ſuch Deed, Conveyance or Will bears Date, and the Names and 
ſhall contain. Additions of all the Parties to ſuch Deed, Conveyance or Will, and the Places of their 
Abode; and ſhall expreſs or mention the Honours, Manors, Lands, Tenements and Heredi. 
taments contained in ſuch Deed, Conveyance or Will, and the Names of all the Pariſhes, 
Townſhips, Hamlets, Precincts or Extraparochial Places within the ſaid Eaſt-Riding, and 
the ſaid Town and County of the Town of Kingſton upon Hull, or either of them, where 
any ſuch Honours, Manors, Lands, Tenements or Hereditaments are lying or being, that are 
given, granted, conveyed, deviſed, or any way affected or charged by any ſuch Deed, Con- 
veyance or Will, in ſuch Manner as the ſame are expreſſed or mentioned in ſuch Deed 
Conveyance and Will, or to the ſame Effect; and that every ſuch Deed, Conveyance ard 
Will, or Probate of the ſame, of which ſuch Memorial 1s ſo to be regiſtred as aforeſaid 
ſhall be produced to the ſaid Regiſter, or his Deputy, at the Time of entring ſuch Memorial, 
Certificate of who ſhall endorſe a Certificate on every ſuch Deed, Conveyance and Will, or Probate thereof 
regiltring Me- and therein mention the certain Day, Hour and Time on which ſuch Memorial is fo entred 
morial. or regiſtred, expreſſing alſo in what Book, Page and Number the fame is entred; and the 
ſaid Regiſter, or his Deputy, ſhall ſign the ſaid Certificate when ſo endorſed, which Certi- 
ficate ſhall be taken and allowed as Evidence of ſuch reſpective Regiſtries in all Courts of 
Record whatſoever ; and every Page of ſuch Regiſter-Books, and every Memorial that ſhall 
be entred therein, ſhall be numbred, and the Day of the Month, and the Year and Hour, 
or Time of the Day when every Memorial is regiſtred, ſhall be entred in the Margents of 
Alphabetical the ſaid Regiſter-Books, and of the ſaid Memorial; and that every ſuch Regiſter ſhall keep 
Kalender. an Alphabetical Kalender of all Pariſhes, Extraparochial Places and Townſhips within the 
ſaid Eaſt- Riding, and the ſaid Town and County of the Town of Kingſton upon Hull, with 
Reference to the Number of every Memorial that concerns the Honours, Manors, Lands, 
Tenements or Hereditaments in every ſuch Pariſh, Extraparochial Place or Townſhip re- 
ſpectively, and of the Names of the Parties mentioned in ſuch Memorials; and that ſuch 
Regiſter ſhall duly file every ſuch Memorial in Order of Time, as the ſame ſhall be brought 
to the ſaid Office, and enter or regiſter the ſaid Memorials in the ſame Order that they ſhall 
reſpectively come to his Hand. | 
Of Memorials 12. And that a Memorial of ſuch Deeds, Conveyances and Wills, as ſhall be made and 
made in executed, or publiſhed in London, or in any other Place not within forty Miles of the ſaid 
London, Cc. Eaſt-Riding, which do or may concern or affect any Honours, Manors, Lands, Tenements 
— in or Hereditaments in the ſaid Eaſt-Riding, or the ſaid Town and County of the Town of 
the al. Ving ſton upon Hull, ſhall be entred and regiſtred by the aforeſaid Regiſter, or his De- 
Riding. puty, in Caſe an Affidavit ſworn before one of the Judges at Weſtminſter, or a Maſter 
in Chancery, ordinary or extraordinary, be brought with the ſaid Memorial to the ſaid Re- 
giſter, or his Deputy, wherein one of the Witneſſes to the Execution of ſuch Deeds and 
Conveyances ſhall ſwear he or ſhe ſaw the ſame executed, and the Memorial ſigned and 
ſealed as aforeſaid ; and the ſame ſhall be a ſufficient Authority to the ſaid Regiſter, or his 
Deputy, to give the Party that brings ſuch Memorial and Affidavit a Certificate of the Re- 
giſtring ſuch Memorial; which Certificate ſigned by the ſaid Regiſter, or his Deputy, ſhall 
be taken and allowed as Evidence of the Regiſtries of the ſame Memorials in all Courts of 
How Memo- Record whatſoever. 
rials to be 13. Provided that where there are more Writings than one for making and perfecting 
wee Oe. any Conveyance or Security which do name, mention, or any ways affect or concern the 
3 * ſame Honours, Manors, Lands, Tenements or Hereditaments, it ſhall be a ſufficient Me- 
morial and Regiſter thereof, if all the ſaid Honors, Manors, Lands, Tenements or Here- 
ditaments, and the Pariſhes, Townſhips, Hamlets, or Extraparochial Places wherein the 
ſame lie, be only once named or mentioned in the Memorial, Regiſter and Certificate of any 
one of the Deeds or Writings made for the Perfecting of ſuch Conveyance or Security; and 
that the Dates of the Reſt of the ſaid Deeds or Writings relating to the ſaid Conveyance ol 
Security, with the Names and Additions of the Parties and Witneſſes, and the Places of 
their Abodes, be only ſet down in the Memorials, Regiſters and Certificates of the ſame, 
with a Reference to the Deed or Writing whereof the Memorial is ſo regiſtred, that contains 
or expreſſes the Parcels mentioned in all the ſaid Deeds, and Directions how to find the Re- 
Memorials of giſtring the ſame. 
Wills when to 14. Provided alſo that all Memorials of Wills that ſhall be regiſtred in Manner 4 
be regiltred. aforeſaid within fix Months after the Death of every reſpective Deviſor or Teſtatrix dying 
within the Kingdom of Great Britain, or within three Years after every reſpective Deviſor 
or Teſtatrix dying upon or in any Parts beyond the Seas, ſhall be as valid and effectual 
againſt ſubſequent Purchaſers, as if the ſame had been regiſtred immediately after the Death 
of ſuch reſpective Deviſor or Teſtatrix. | 5 
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15. Provided always that in Caſe the Deviſee, or Perſon or Perſons intereſted in the Ho- Of Wills con- 
nours, Manors, Lands, Tenements or Hereditaments deviſed by any ſuch Will as aforeſaid, teſted. 
by reaſon of the conteſting ſuch Will, or other inevitable Difficulty, without his, her or 
their wilfull Neglect or Default, ſhall be diſabled to exhibit a Memorial for the Regiſtry 
thereof within the reſpective Times herein before limited; and that a Memorial ſhall be 
entred in the ſaid Office of ſuch Conteſt or other Impediment within the Space of fix Months 
after the Deceaſe of ſuch Deviſor or Teſtatrix who ſhall die within the Kingdom of Great 
Britain, or within the Space of three Years next after the Deceaſe of ſuch Perſon who ſhall 
die upon or beyond the Seas; then and in ſuch Caſe the Regiſtry of the Memorial of ſuch 
Will within ſix Months next after his, her or their Attainment of ſuch Will, or a Pro- 
bate thereof, or Removal of the Impediment, whereby he, ſhe or they are diſabled or 
hindred to exhibit ſuch Memorial, ſhall be a ſufficient Regiſtry within the Meaning of 
this ACt. - 

16. And whereas by an Act of Parliament made in the 25th Year of the Reign of King Recital of 
Henry the 8th, intitled, An Act for Inrolments of Bargains and Sales, it is enacted, That Star. 27 H. 8, 
no Manors, Lands, Tenements or other Hereditaments, ſhall paſs, alter or change from one 
to another, whereby any Eſtate of Inheritance or Freehold ſhall be made by Reaſon only of 
any Bargain and Sale thereof, except the ſaid Bargain and Sale be made by Writing in- 
dented, ſealed and inrolled in one of the King's Courts of Record at Weſtminſter, or elſe 
within the ſame County or Counties where the ſame Manors, Lands, Tenements or Here- 
ditaments ſo bargained and ſold lie or be, before the Cuſtos Rotulorum, and two Juſtices of 
the Peace, and the Clerk of the Peace of the ſame County or Counties, or two of them at 
the leaſt, whereof the Clerk of the Peace to be one; which Act hath been found by Ex- And its Effect 
perience to be of little or no Uſe within the ſaid Eaſt-Riding, or the ſaid Town and County in the Ealt- 
of the Town of Kingſton upon Hull, for that the Clerks of the Peace thereof reſpectively Riding. 
for the Time being, who have the Keeping of the ſaid Inrolments within the faid reſpective 
Places, are not by the ſaid Act injoined to give any Security for the ſafe Keeping, nor under 
any Penalty for the negligent Keeping of the ſaid Inrolments; nor is there by the ſaid Act 
any certain Place appointed for the Keeping thereof: And whereas by this preſent Act a Publick Of- 
publick Office is intended to be erected and eſtabliſhed at Beverley aforeſaid, at the publick fce, where to 
Charge of the ſaid Eaſt-Riding, for Regiſtring and ſafe Keeping Memorials of all Deeds, be eresked. 
Conveyances and Wills as aforeſaid, and a publick Regiſter to be choſen, who, according, 
to the Directions hereafter mentioned, is to give ſufficient Security for the due Execution of 
the ſaid Office: For rendring therefore the ſaid Act made in the 27th of King Henry the 8th 
more effectual and beneficial to the Inhabitants of the ſaid Eaſt-Riding, and of the Town 
and County of the Town of Xing ſton upon Hull, it is further enacted, That after the ſaid Of inrolling 
29th Day of September 1708. all Bargains and Sales of any Manors, Lands, Tenements and Lands at 
Hereditaments, ſituate, lying and being within the ſaid Eaſt-Riding, or the ſaid Town and B. 
County of the Town of Kingſton upon Hull, which ſhall be inrolled by the ſaid Regiſter, or 
his Deputy for the Time being, in the ſaid publick Office at Beverley, ſhall be as good, 
effectual and available, to all Intents and Purpoſes whatſoever, as if the ſame had been in- 
rolled in one of the Queen's Court of Record at Weſtminſter, or before the Cuſtos Rotulorum, 
and two Juſtices of the Peace, and Clerk of the Peace of the ſaid Eaſt-Riding, or of the 
ſaid Town and County of the Town of Kingſton upon Hull, or two of them, according to 
the aforeſaid Act of the 27th of King Henry the 8th, or any other Act now in Force: Ard 
one or more Juſtice or Juſtices of the Peace of the ſaid Riding for the Time being ſhajl 
have Power to take and enter an Acknowledgment of the Bargainor, if but one, or one of 
the Bargainors, if more, in ſuch Bargains and Sales; and the ſaid Regiſter, or his Deputy 
for the Time being ſhall well and ſufficiently inrol by ingroſſing in Parchment Books all 
ſuch Bargains and Sales as ſhall for that Purpoſe be acknowledged as aforeſaid ; and ſhall 
indorſe a Certificate on ſach Bargains and Sales of the Times of inrolling thereof, and ſign 
the ſame, and the Books thereof ſhall ſafely keep in the ſaid publick Office, there to remain 
upon Record amongſt the Memorials of Deeds there regiſtred. | 

17. And that all Deeds of Bargain and Sale fo inrolled in the ſaid publick or Regiſter- Certificate of 
Office as aforeſaid which ſhall appear to be fo inrolled by an Indorſement or Certificate on Deeds regi- 
the ſaid Deeds of Bargain and Sale, ſigned by the ſaid Regiſter, or his Deputy; and that all . 
Copies of the Inrolments thereof remaining on Record in the ſaid Regiſter-Office ſhall be dence. 
allowed in all Courts where ſuch Bargains and Sales, or Copies, ſhall be produced, to be as 
good and ſufficient Evidence as any Bargains and Sales inrolled in any of the Courts at Veſt- 
minſter, and the Copies of the Inrolments thereof. 

18. And that every ſuch Inrolment of every ſuch Deed in the ſaid Regiſter-Office as Inrolment to 
aforeſaid, ſhall be deemed and adjudged to be the Entring of a Memorial thereof purſuant pe deemed the 
to this Act, and ſhall have the ſame Force 1 upon the Eſtate therein * in 929%. ry 
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Relation to all ſubſequent Deeds, Conveyances and Wills, and to all other Intents and. Pur 
poles, as if a Memorial of ſuch inrolled Deed had been entred in the ſaid Regiſter-Officæ 1 
aloreſaid purſuant to this Act. | 
Judgments, 19. And that no Judgment, Statute or Recognizance (other than ſuch as ſhall be entred 
Sc When to into in the Name and upon the proper Account of her Majeſty, her Heirs and Succeſſors) 
N 3 n which ſhall be obtained or entred into after the ſaid 29th of September in the ſaid Year 1708 
Riding. ſhall effect or bind any Honours, Manors, Lands, Tenements or Hereditaments, ſitüate 
lying and being in the ſaid Eaſt-Riding, or in the ſaid Town and County of the Town of 
Kingſton upon Hull, but only from the Time that a Memorial of ſuch Judgment, Statute or 
Recognizance, ſhall be entred at the ſaid Regiſter-Office, expreſſing and containing, in Caſe 
of ſuch Judgment, the Names of the Plaintiffs, and the Names and Additions therein of th. 
Menornals of Defendants, the Sums thereby recovered, and the Times of the Signing thereof ; and in 
A Caſe of Statutes and Recognizances expreſſing and containing the Date of ſuch Statute ot 
tain; Ce. Recognizance, the Names and Additions of the Cognizors and Cognizees therein, and tor 
J what Sums, and before whom the ſame were acknowledged; and that in Order to the Ma— 
king and Entry of ſuch Memorials, Judgments, Statutes and Recognizances as aforeſaid, 
the Party and Parties deſiring the ſame, ſhall produce to and leave with the ſaid Reoiſtey, 
or his Deputy, to be filed in the ſaid publick or Regiſter Office, a Memorial of ſuch 14+. 
ment, Statute or Recognizance, ſigned by the proper Officer, or his Deputy, who (all 
ſign ſuch Judgment, or his Succeſſor in the ſame Office, or by the proper Officer in whof- 
Office ſuch Statute or Recognizance ſhall be inrolled, together with an Affidavit, {worn -- 
fore one of the Judges at Weſtminſter, or a Maſter in Chancery, that ſuch Memorial wa; 
duly ſigned by the Officer whoſe Name ſhall appear to be thereunto ſer, which Memoria! 
ſuch reſpective Officer is hereby required to give ſuch Plaintiff or Plaintiffs, Cognizec or 
Cognizees, or his, her or their Executors or Adminiſtrators, or Attorney, or any of chem, 
he, ſhe or they paying for the ſame the Sum of one Shilling, and no more. 
Regiſter to en- 20. And that the ſaid Regiſter, or his Deputy, ſhall make an Entry, and likewiſe (if 
ter the Memo. required) ſhall give a-Certificate in Writing under his Hand, teſtified by two credible Wit- 
rial and auc a neſſes, of every ſuch Memorial of any Judgment, Statute or Recognizance brought to him 
nn he regiſtred as aforeſaid, and therein mention the certain Day on which ſuch Memorial 
is ſo regiſtred or entred, expreſſing alſo in what Book, Page and Number the ſame is 
entred. 
Fees for en- 21. And that every ſuch Regiſter ſhall be allowed for the Entry of every ſuch Memotial 
tring Meme ag is by this Act directed, the Sum of one Shilling, and no more, in Caſe the ſame do not 
Fs exceed 200 Words; but if ſuch Memorial ſhall exceed 200 Words, then after the Rate and 
Proportion of 64. a 100 for all the Words contained in ſuch Memorial, over and above the 
firſt 200 Words: And the like Fees for the like Number of Words contained in every ſuch 
Bargain and Sale as aforeſaid ; and in every Certificate or Copy given out of the ſaid Office, 
and no more; and for every Search in the ſaid Office, one Shilling, and no more. 
Attendance at 22. And that every ſuch Regiſter, or his ſufficient Deputy, ſhall give due Attendance at 
the Office. his Office every Day in the Week (except Sundays and Holydays) between nine and twelve 
in the Forenoon, and two and five in the Afternoon, for the Diſpatch of all Buſineſs be- 
longing to the ſaid Office; and that every ſuch Regiſter, or his Deputy, as often as re- 
quired, ſhall make Searches concerning all Memorials that are regiſtred as aforeſaid, and 
give Certificates concerning the ſame under his Hand (if required by any Perfon) teſtiſied 
by two credible Witneſſes. | | 8 16] 
Regiſter to 23. And that every Regiſter at the Time of his being ſworn into the ſaid Office as afote- 
Sve Security. ſaid, ſhall enter into a Recognizance with two or more ſufficient Sureties (to be approved 
of by five or more of the Juſtices of the Peace of the ſaid Riding that were preſent at his 
Election, by Writing under their Hands and Seals, to be regiſtred at the next General 
Quarter-Sefſions of the Peace for the ſaid Riding) of the Penalty of two thouſand Pounds 
unto her Majeſty, her Heirs and Succeſſors, to be taken by the ſame Juſtices of the Peace 
that approved of his Security, conditioned for his true and faithful Pertormance of his Duty 
in the Execution of his ſaid Office, in. all Things directed and required by this Act: The 
ſame to be tranſmitted by the ſame Juſtices of the Peace within one Month next after the 
Date thereof, into the Office of her Majeſty's Remembrancer of the Exchequer, there to 
remain amongſt the Records of the laid Court. Toe ok 
Penalty on 24. That if avy ſuch Regiſter, or his Deputy, ſhall-negle& to perform his or their Duty 
Neglect of in the Execution of the ſaid Office, - according to the Rules and Directions in this Act men- 
Duty, tioned, or commit, or ſuſfcr to be committed, any undue or fraudulent Practice in the Ex- 
| ecution of the ſaid Office, and be thereof lawfully convicted, then ſuch Regiſter ſhall forfeit 


his ſaid Office, and pay treble Damages with full Coſts of Suit to every ſuch Perſon or ; 
| | | 0 
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{ans as ſhall be injured thereby; to be recovercd by Action of Debt, Ec. in any of her Ma- 
jeſty's Courts of Record at Weſtminſter. 

25. Provided nevertheleſs, that when any Regiſter dies, or ſurrenders his Office, and that When Recog- 
within the Space of three Years after his Death or Surrender no Miſbchaviour appears to be nizance to be 
-nmitted by ſuch Regiſter in the Execution of the ſaid Office, then at the End of the Y%*: 

{id three Years after his Death or Surrender, the ſaid Recognizance fo entred into by him 
aal become void and of none Effect to all Intents and Purpoſes, 

26. That if any Perſon or Perſons ſhall at any Time forge or counterfeit any Entry of the Of forging 
acknowledgment of any Bargainor in any ſuch Bargain and Sale as aforeſaid, or any ſuch Baux. 
Memorial, Certificate or Indorſement as is herein mentioned or directed, and be thereof 
Iw{ully convicted, ſuch Perſon or Perſons ſhall incur and be liable to ſuch Pains and Penal- 
ties, as in and by an Act made in the fifth Year of Queen E/izabeth, intitled, An Af againſt 
j.rsers of Falſe Deeds and Writings, are impoſed upon Perſons for forging and publiſhing of 
fal Deeds, Charters or Writings ſealed, Court- Rolls or Wills, whereby the Freehold or In- 
heritance of any Perſon or Perſons, of, in or to any Lands, Tenements or Hereditaments, 
fall or may be moleſted, troubled or charged: And that if any Perſon or Perſons ſhall at 
wv Time forſwear himſelf before the ſaid Regiſter, or his Deputy, or before any Judge or 
Win in Chancery, in any of the Caſes herein mentioned, and be thereof lawfully con- 

„ ſuch Perſon or Perſons ſhall incur and be liable to the ſame Penalties as if the ſame 
Cin hach been made in any of the Courts of Record at We?minſfter. | 

27. That in Caſe of Mortgages, Judgments, Statutes and Recognizances, whereof Me- Certificate of 
morials ſhall be entred in the laid Regiſter-Office purſuant to this Act, if at any Time after- Mortgages 
werds a Certificate ſhall be brought to the ſaid Regiſter, or his Deputy, ſigned by the re- diſcharged. 
ſoective Mortgagors and Mortgagees in ſuch Mortgage, Plaintiffs and Defendants in ſuch 
Judgment, Cognizor and Cognizees in ſuch Statute or Recognizance, their reſpective Exe- 
cutors, Adminiſtrators or Aſſigns, and atteſted by two Witneſſes, whereby it ſhall appear 
tut all Monies due upon ſuch Mortgage, Judgment, Statute or Recognizance reſpectively, 
have been paid or ſatisfied in Diſcharge thereof; which Witneſſes ſhall, upon their Oath be- 
fore the ſaid Regiſter, or his Deputy, prove ſuch Monies to be ſatisfied or paid accordingly, 
and that they ſaw ſuch Certificate ſigned by the ſaid Mortgagors and Mortgageces, Plaintiffs 
and Defendants, Cognizors and Cognizees reſpectively, their reſpective Executors Admini— 
ſtrarors or Aſſigns, that then and in every ſuch Caſe the ſaid Regiſter or his Deputy, ſhall 
make an Entry in the ſaid Margents of the ſaid Regiſter-Books againſt the Regiſtry of the 
Memorial of ſuch Mortgage, Judgment, Statute or Recognizance reſpectively, that the 
lime was ſatisfied and diſcharged according to ſuch Certificate, to which the ſame Entry ſhall 
refer, and ſhall after file ſuch Certificate, to remain upon Record in the ſaid Regiſter- Office. 

23, Provided nevertheleſs, that if any Judgment, Statute or Recognizance be regiſtred in When Judg- 
the ſaid Regiſter-Office within thirty Days after the Acknowledgment or Signing thereof, 2 ke 88 
zl the Lands that the Defendants or Cognizors had at the Time of ſuch Acknowledgment * — 
or Signing ſhall be bound thereby. 

29. Provided always, that this Act ſhall not extend to any Copyhold Eſtates, or to any This Ad not 
L cafes at a Rack-Rent, or to any Leaſe not exceeding twenty-one Years, where the actual Ae 
Fofloſſion goeth along with the Leaſe. Elias, Se. 

39. That in all Deeds of Bargain and Sale hereafter inrolled in Purſuance of this Act, Hos Bargains 
wher by any Eſtate of Inheritance in-Fee-ſimple is limited to the Bargainee and his Heirs, and Sales of 
thc Words grant, bargain and ſell, ſhall amount to, and be conſtrued and adjudged in all Fee me 5a 
Courts of Judicature to be expreſs Covenants to the Bargainee, his Heirs and Aſſigns, from — 
the Bargainor for himſelf, his Heirs, Executors and Adminiſtrators ;” that the Bargainor, not- 
vithtanding any Act done by him, was at the Time of the Execution of ſuch Deed ſeiſed 
0! che Hereditaments and Premiſſes thereby granted, bargained and ſold, of an indefeaſible 
Eitate in Fee-ſimple; free from all Incumbrances (Rents and Services due to the Lord of 
the Fee only excepted) and. for quiet Enjoyment thereof againſt the Bargainor, his Heirs and 
Alligns, and all claiming under him; and alſo for further Aſſurance thereof to be made by 
tue Bargainor, his Heirs and Aſſigns, and all claiming under him, unleſs the ſame ſhall be 
reſtrained and limited by expreſs particular Words contained in ſuch Deed, and that the 
Berg inee, his Heirs, Executors, Adminiſtrators and Aſſigns reſpectively, ſhall and may, 
in any Action to be brought, aſſign a Breach or Breaches thereupon, as they might do in 
Caſe ſuch Covenants were expreſly inſerted in ſuch Bargain and Sale. 

31. That every Leaſe of the aforeſaid Regiſter-Books and Inrolment-Books ſhall be ſigned Regiſter- 
by two Juſtices of the Peace of the ſaid Riding (to be from Time to Time appointed by the Books how 
Juſtices of the Peace thereof, or the major Part of them, at their General Quarter-Seſſions igned. 

o! the Peace aſſembled) who are hereby required to ſign the ſame accordingly ; and that an 
Latry thereof ſhall be made from Time to Time, by the Clerk of the Peace of 3 
| ding 
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Riding for the Time Being, in the Order-Book of the ſaid Seſſions, and ſigned by the ſame 
Juſtices of the Peace that ſhall from Time to Time ſign the ſaid Regiſter-Books and Inrol. 
ment-Books, to remain upon Record amongſt the Records of the ſaid Seſſions ; and that a 
like Entry ſhall be made upon Record, and ſigned as aforeſaid, of the Number of the ſame 
Books, and how called or marked, and how many Pages each of them contains, that are 
at any Time and from Time to Time uſed in the ſaid Regiſter-Office. 
Who not to 32. That no Member of Parliament for the Time Being ſhall be capable of being choſen 
be Regiſter. Regiſter, or of executing by himſelf, or any other Perſon, the ſaid Office; or have, take 
or receive any Fee, or other Profit whatſoever, for of in Reſpect thereof: Nor ſhall any 
Regiſter, or his Deputy for the Time Being, be capable of being choſen a Member to ſerve 
in Parliament. 
This a pub- 33. That this Act ſhall be taken and allowed in all Courts within this Kingdom as a pub. 
lick AQ. lick Act; and all Judges, Juſtices, and other Perſons therein concerned, are hereby re. 
quired as ſuch to take Notice thereof, without ſpecial Pleading the ſame. 
Recital of 34. And whereas an Act of Parliament made in the ſecond Year of her preſent Majeſty's 
Stat. 2 An. Reign, intitled, An Act for the publick Regiſtring of all Deeds, Conveyances and Wills, 
6 Ann. that ſhall be made of any Honours, Manors, Lands, Tenements or Hereditaments within 
ek the Weſt-Riding of the County of York, after the 29th Day of September 1704. And alſo 
(a) See this one other Act made in the (a) fifth Year of her preſent Majeſty's Reign, intitled, An Act 
AQ Tit. Bar- for Inrolment of Bargains and Sales within the Weſt-Riding of the County of York, in the 
gain and Sale, Regiſter-Office there lately provided; and for making the ſaid Regiſter more effectual, were 
Pal. of very good Deſign, but have been found by Experience to be defective in ſeveral Particu- 
lars, for which apt Remedy is provided by the Method of this Act, in and for the ſaid Eaſt- 
Riding of the County of York, and the Town and County of the Town of King ton upon 
Weſt-Riding. Hull; It is enacted, That from and after the ſaid 29th Day of September 1708. all and every 
The Clauſes the Proviſions, Clauſes, Articles, Matters and Things in this preſent Act contained, con- 
in this AQ, cerning the ſaid Eaſt-Riding, and the Town and County of the Town of King/ton upon 
5 Hull, and not provided for or contained in the ſaid recited Acts, or either of them, ſhall 
cited Acts, to extend unto, and affect all Honours, Manors, Lands, Tenements and Hereditaments, ſituate, 
affect all Ho- lying and being within the ſaid Weſt-Riding, (the Mortgage or Purchaſe whereof ſhall ex- 
nours, &c. in ceed the Sum of fifty Pounds) as effectually as if the fame and every of them were re- 
2 ſpectively inſerted and contained in the ſaid recited Acts; and that from and after the ſaid 
* 29th Day of September 1708, all and every Perſon and Perſons in the Execution of the faid 
recited Acts reſpectively within the ſaid Weſt-Riding, ſhall conform unto and duly obſerve 
the Alterations; additional Proviſions, Orders, Rules and Directions of this preſent Act, 
as to the Honours, Manors, Lands, Tenements and Hereditaments, fituate, lying and being 
within the ſaid Weſt-Riding, and every Matter and Thing relating thereunto, in like Man- 
ner as is by this Act required and injoined to be done within the ſaid Eaſt-Riding, as to the 
Honours, &c. within the ſaid Eaſt-Riding, and Town/and County of the Town of King fc: 
upon Hull, or any Matter or Thing relating thereunto. 


Ta 


of Deeds, Con- 
ay affect any Ho- 
unty of Middl:er, 


An Abridgment of the Stat. 7 Ann. c. 20. For the publick Regi 
* veyances and Wills, and other Incumbrances that ſhall be of, or that 
„ nours, Manors, Lands, Tenements or Hereditaments, within the 

after the 29th Day of September 1709. 
Of Reginting Whereas by the different and ſecret Ways of Conveying Lands, Tenements and Heredi- 
Deeds and taments, ſuch as are ill-diſpoſed have it in their Power to commit Frauds, and frequently do 
8 ſo, by Means whereof ſeveral Perſons (who through many Years Induſtry in their Trades 
and Employments, and by great Frugality, have been enabled to purchaſe Lands, or to 
lend Monies on Land Security) have been undone in their Purchaſes and Mortgages, by 
prior and ſecret Conveyances and fraudulent Incumbrances, and not only themſelves but 
their whole Families thereby utterly ruined: For Remedy whereof, (at the humble Requeſt 
of the Juſtices of the Peace, Gentlemen and Freeholders of the County of Middleſex) It n-1 

enacted, | 
A Memorial That a Memorial of all Deeds and Conveyances, which from and after the 29th Day of 
to be made. September in the Year of our Lord 1709. ſhall be made and executed, and of all Wills and 
Deviſes in Writing made, or to be made and publiſhed, where the Deviſor or Teſtatrix ſhall 
die, after the ſaid 29th Day of September, of or concerning and whereby any Honours, | 
Manors, Lands, Tenements or Hereditaments in the ſajd County, may be any ways affected 
in Law or Equity, may be regiſtred in ſuch a Manner as herein after directed; and that 
every ſuch Deed or Conveyance that ſhall at any Time after the ſaid 29th Day of September 
be made and executed, ſhall be adjudged fraudulent and void againſt any ſubſequent Fur- 
chaſor or Mortgagee for valuable Conſideration, unleſs ſuch Memorial thereof be regiſtred» | 
as 
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as by this Act is directed, before the Regiſlring of the Memorial of the Deed or Con- 
veyance under which ſuch ſubſequent Purchaſer or Mortgagce ſhall claim: And that evety 
ſuch Deviſe by Will ſhall be adjudged fraudulent and void againſt any ſubſequent Purchaſer or 
Mortgagee for valuable Conſideration, unleſs a Memorial of ſuch Will be regiſtred at ſuch 

Times and in ſuch Manner as is herein after directed. | 
And for ſettling and eſtabliſhing a certain Method, with proper Rules and Directions Regiſer Ot. 
for Regiſtring ſuch Memorials as atoreſaid, it is further enafted, That dne publick Office fice ere ged. 
for Regiſtring ſuch Memorials of and concerning any Honours, Manors, Lands, Tenements 
and Hereditaments, that are ſituate, lying and being within the ſaid County, ſhall be erected | 
and eſtabliſhed in Manner following; that is to ſay, That for the better and more effectual Who to be 
putting in Execution the Matters and Things in this Act contained, the ſworn Clerk to exe- Regiſters. 
cute the Office of Inrolment in the High Court of Chancery, who is appointed to inrol for 
the County of Middleſex, the Chief Clerk to inrol Pleas in the Queen's Bench, the Clerk of 
the Warrants in the Court of Common Pleas, and the Queen's Remembrancer, or his De- 
puty, in the Court of Exchequer, ſhall be the Regiſters or Maſters of the Office for the 
Matters and Things in this Act contained; and alſo ſhall and may from Time to Time nb- Deputies; 
minate and appoint one or more able and ſufficient Perſon or Perſons, for whoni they ſhall 
be accountable, to be their Deputy or Deputies ; which ſaid Regiſters, or their Deputies, 
ſhall well and truly do and Fr ut. all and every the Matters and Things intended by this 
Act to be done and performed in ſome convenient Office or Place, to be provided by the 
ſaid Clerks or Regiſters in or (a) near ſome of the inns of Court or Chancery, whereto all (a) The Of: 
Perſons may have free Reſort at the Times appointed by this Act: And that the ſaid Clerks fice is in the 
of Regiſters ſhall preſent ſuch Deputy or Deputies to the Lord High Chancellor, or Lord _ of 
Keeper, or Lords Commiſſioners of the Great Seal of Great Britain, to the Chief Juſtice of EY 2 
the Queen's Bench, to the Chief Juſtice of the Common Pleas, and to the Chief Baron of : 
the Court of Exchequer for the Time being, to be by them, or any three of them, ap- 
proved of, before ſuch Deputy or Deputies ſhall enter upon the Execution of the ſaid Of- 
ficez and that ſuch Deputy or Deputies ſhall and may be diſplaced and removed by the ſaid 
Lord High Chancellor, or Lord Keeper, or Lords Commiſſioners of the Great Seal, the 
Chief Juſtices of the Queen's Bench and Common Pleas; and Chief Baron, or any three of 
them, by any Writing under their Hands and Seals; and that the ſaid Lord Chancellor, br 
Lord Keeper, or Lords Commiſſioners of the Great Seal, the two Chief Juſtices and Chief 
Baron, of any three of them, ſhall from Time to Time have full Power and Authority to 
make ſuch Rules and Orders for the better Managing and Government of the ſaid Office, 
agteeble to the Form and true Intention of this Act, as they ſhall find convenient and 
neceſſary. | | 

And . every ſuch Regiſter or Maſter; before he enters upon the Execution of the ſaid Regiſter to be 
Office, ſhall be ſwofn before the Lord Chancellor, or Lord Keeper, or Lords Commiſſioners ſworn, 
bf the Great Seal of Great Britain, or the Chief Juſtice of the Queen's Bench; Chief Juſtice 


of the Common Pleas, and Chicf Baron of the Court of Exchequer, or any one of them, 
in theſe Words: 


— 
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You ſpall fwear, that you will truly and faithfully perform and execute the Office and Duty 
that is direfed and required by you to be done by Att of Parliament, intitled, An Ad for the 
publick Regiſtring of Deeds, Conveyances and Wills, and other Incumbrances that ſhall be made 
of, or that may affeft any Honours, Manors, Lands, Tenements or Hereditaments within the 
County of Middleſex, after the 29th Day of September 1709. and that you have not given er 
promiſed, direftly. or indireftly, nor authorized any Perſon to give or promiſe, any Money, Gratuity 
Reward whatſoever, for procuring or obtaining the ſaid Office for you. 


So help you God. 


And that if ſuch Perſon ſo appointed Regiſter or Maſter ſhall be lawfully convicted of Mige- 
any Neglect, Miſdemeanor or fraudulent Practice in the Execution of the ſaid Office, he meanors: 
ſhall be liable to pay treble Damages with full Cofts of Suit, to every Perfon that ſhall be 
injured thereby; to be recovered as is herein after directed. 164 | Nit! 

And that afl and every Memorial ſo to be entred and regiſtred ſhall be put into Writing, Memorials 
in Vellum or Parchment, and brought to the ſaid Office; and in Caſe of Deeds and Con- tow writes, 
veyances, ſhall be under the Hand and Seal of {gme or one of the Grantors, or ſome or 
one of the Grantees, his or their Heirs, Executots or Adminiſtrators, Guardians or Truſtees, 
atteſted by two Witneſſes, one whereof to be one of the Witneſſes to the Execution of ſuch 

eed or Conveyance z which Witneſs ſhall upon his Oath before one of the fail Regiſters or 


aſters, or before a Maſter in Chancery, ordinary, or extraordinary, prove the Signing and 
Sealing of ſuch Memorial, and the Execution of the Deed or Conveyance mentioned in ſugh 
| R | Memorial; 
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Certificate, 


What Memo- 
rials ſhall con- 
tain, 


where any ſuch Honours, Manors, Lands, Tenements or Hereditaments are lying or being, 


Alphabetical 
Calendar. 


How Memo- 
rials to be 
where there 
are many 


Deeds, &c. 


Wills when 
valid. 


Memorial; and in Caſe of Wills, the Memorials ſhall be under the Hand and Seal of hs 
or one of the Deviſees, his or their Heirs, Executors or Adminiſtrators, Guardians «+ 
Truſtees, atteſted by two Witneſſes, one whereof ſhall upon his Oath before the ſaid Re. 
giſters or Maſters, or before ſuch Maſter in Chancery as aforefaid, prove the Signing and 
Sealing of ſuch Memorial; and ſhall indorſe a Certificate thereof on every ſuch Memo 
rial, and ſign the ſame, | | 6 

And that every Memorial of any Deed, Conveyance or Will, ſhall contain the Day of the 
Month and the Year when ſuch Deed, Conveyance or Will bears Date, and the Names and 
Additions of all the Parties to ſuch Deed or Conveyance, and of the Deviſor or Teſtatrix of 
ſuch Will, and of all the Witneſſes to ſuch Deed, Conveyance or Will, and the Places of 
their Abode; and ſhall expreſs or mention the Honours, Manors, Lands, Tenements or 
Hereditaments contained in ſuch Deed, Conveyance or Will, and the Names of all the Pa. 
riſhes, Townſhips, Hamlets, Precinẽts or Extraparochial Places within the faid County, 


that are given, granted, conveyed, devifed, or any way affected or charged by any fuch 
Deed, Conveyance or Will, in ſuch Manner as the ſame are expreſſed or mentioned in ſuch 
Deed, Conveyance or Will, or to the ſame Effect; and that every ſuch Deed, Conveyance 
and Will, or Probate of the ſame, of which ſuch Memorial is ſo to be regiſtred as aforeſaid, 
ſhall be produced to the faid Regiſters or Maſters at the Time of entring ſuch Memo— 
rial,, who ſhall endorſe a Certificate on every ſuch Deed, Conveyance and Will, or Pro- 
bate thereof, and therein mention the certain Day, Hour and Time on which ſuch Memo— 
rial is ſo entred or regiſtred, expreſſing alſo in what. Book, Page and Number the ſame is 
entred; and that the ſaid Regiſters or Maſters ſhall ſign the ſaid Certificate when ſo en- 
dorſed, which Certificate ſhall be taken and allowed as Evidence of ſuch reſpective Re- 
giſtries in all Courts of Record whatſoever ; and that every Page of ſuch Regiſter- Boche, 
and every Memorial that ſhall be entred therein ſhall be numbered, and the Day of 
Month, and the Year and Hour, or Time of the Day when every Memorial is regiltr«(, 
ſhall be entred in the Margents of the ſaid Regiſter- Books, and in the Margents of the {aid 
Memorial; and that every ſuch Regiſter or Maſter ſhall K an Alphabetical Calendar of 
all Pariſhes, Extraparochial Places and Townſhips within the ſaid County, with Reference to 
the Number of every Memorial that concerns the Honours, Manors, Lands, Tenements or 
Hereditaments in every ſuch Pariſh, Extraparochial Place or Townſhip reſpectively, and 
of the Names of the Parties mentioned in ſuch Memorials; and that ſuch Regiſter or Maſter 
ſhall duly file every ſuch Memorial in Order of Time, as the ſame ſhall be brought to the 
ſaid Office, and enter or regiſter the ſaid Memorials in the ſame Order that they ſhall re- 
ſpectively come to his Hands. 3 
Provided always that where there are more Writings than one for making and perfecting 
any Conveyance or Security which do name, mention, or any ways affect or concern the 
ſame Honours, Manors, Lands, Tenements or Hereditaments, it ſhall be a ſufficient Me- 
morial and Regiſter thereof, if all the faid Honours, Manors, Lands, Tenements and Here- 
ditaments, and the Pariſhes, Townſhips, Hamlets, or Extraparochial Places wherein the 
ſame lie, be only once named or mentioned in the Memorial or Regiſter/of any one of the 
Deeds or Writings made for the Perfecting of ſuch Conveyance or Security; and that the 
Dates of the Reſt of the ſaid Deeds or Writings relating to the ſaid Conveyance or Sceurity, 
with the Names and Additions of the Parties and Witneſſes, and the Places of their Abodes, 
be only ſet down in the Memorials and Regiſters of the ſame, with a Reference to the Deed 
or Writing whereof the Memorial is fo regiſtred, that contains or expreſſes the Parcels men- 
tioned in all the ſaid Deeds, and Directions how to find the Regiſtring the ſame. 
Provided alſo, that all Memorials of Wills that ſhall be regiſtred in Manner as aforeſaid 
within the Space of ſix Months after the Death of every reſpective Deviſor or Teſtatrix 
dying within Great Britain, or within three Years after the Death of evety - reſpective 
Deviſor or Teſtatrix dying upon the Sea, or in any Parts beyond the Seas, ſhajl be as 
valid and effectual againſt ſubſequent Purchaſers, as if the ſame had been regiſtred immedi- 
ately after the Death of ſuch reſpective Deviſor or Teſtatrix. 7 . 
Provided always that in Caſe the Deviſee, or Perſon or Perſons intereſted in the Honours, 
Manors, Lands, Tenements or Hereditaments deviſed by any ſuch Will as aforeſaid, by 
reaſon of the Concealment or Suppreſſion, or Conteſting ſuch Will, or other inevitable 
Difficulty, without his, her or their wlfpl Neglect or Default, ſhall be diſabled to exhibit 
a Memorial for the Regiſtry thereof within the reſpective Times herein before limited; and 
that a Memorial ſhall be entred in the ſaid Office of ſuch Conteſt or other Impediment within 
the Space of two Years after the Death of ſuch Deviſor or Teſtatrix who ſhall die. within 
the Kingdom of Great Britain, or within th? Space of four Years, next after the Deceaſe of 
ſuch Perſon who ſhall die upon the Sea, or beyond the Seas ; then and in ſuch Caſe codes 
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giſtry of the Memorial of ſuch Will within, the Space of ſix Months next after his, her or 
their, Attainment of ſuch Will, or a, Probate thereof, or Removal of the Impeqiment, 
whereby he, fhe or they are diſabled or hindred to exhibit ſuch Memorial, ſhall be 4 
ſuffcient Regiſtry within ic eee eee 
Provided nevertheleſs,. that in Caſe of any Concealment ar Suppteſhon of aby Will or 
Deviſe, any Purchaſor or Purchaſors ſhall, not be diſturbed or defeated ih His of their Pur- 
chaſe, unleſs the Will be actually regiſtred within five Years after the Death of the Deviſor 
Teſtatrix. * . : 2 
"And it is further enacted, that every ſuch, Kelter of Maſter ſhall be allowed for the Regiters 
Entry of every ſuch Memorial as is by this, 7 directed, the Sum of one Shilling, and no Fecs. 
more, in Caſe the ſame do not exceed 200 Words; but if ſuch Memotial ſhall exceed 200 
Words, then after the Rate and Proportion of Six-pence an 100 for for all the Words con- 
tairicd in ſuch Memorial, over and above the firſt 200 Words: And the like Fees for the 
like Number of Words contained in every Certificate or, Copy given out of the ſaid Office; 
and no more; and for ever Search in the ſaid Office, one Shilling, and no more; 
And it is further enacted, That every ſuch Regiſter or Matter ſhall give due Attendahce Attendance at 
at his Office every Day. in the Week, (except p. and. Hol, days) between the Hours of the Office. 


*'4 
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nine and twelve in the Forenoon, and the Hours of two and hye in the Afternoon 33 
Diſpatch of all Buſineſs belonging to the ſaid Office; and that every fuch Regiſter or Maſter, | 
as often as required, ſhall, make Searches concerning, all Memorials that ate regiſtred as afore- 

ſaid, and give Certificates conteruing the ſame under his Hand; (if requited by any Perſon) 

teſtified by two,credible Witneſſes ho. RYE CVE Ren rs; e 

And that each of the ſaid Regiſters or Maſtery, at the Time of his being ſworn Þfo the Regiſter to 
{aid Office as aforefaid, ſhall enter into a Recognizance, with two or more ſufficient Sureties, give Sccuitys 
(o be approved of by the Lord Chancellor, or Lord Keeper, or Lords Commiſſioners ot 
the Great Seal of Great Britain, or the Chief Juſtice of the Queen's Bench, Chief Juſtice of 
the Common Pleas, and Chief Baron of the Court of Exchequer, or any one of them) of 
the Penalty of twq, Thouſand Pounds unto; her Me y, her Heirs and Succefſors, to be 
taken by one of the ſaid Chief Juſtices, conditi ned for his true and faithful Performance of 
his Duty in che Execurion/of his ſaid Office, in all Things directed and require; by this Act: 

The ſame. to be tranſmitted by ſuch Chief Juſtice within one Month next after the Date 
thereof, into the Office: of her Majeſty's Remembrancer of the Exchequer, there to remain 
amongſt the Records of the ſaid Court. 1 | 

And that the Damages before mentioned to be forfeited by any ſuch Regiſter or Maſter 
for any Neglect, Miſdemeanor, or fraudulent Practice in the Execution of his Office, ſhall 
be recovered by Action of Debt, c. in any of het Majeily's Courts of Recotd at Meſtminſter. 

And that if any Perſon or Perſons ſhall at any Time forge or counterfeit any Entry of of forging 
the Acknowledgment of any ſuch. Memorial, Certificate or Indorſement as is herein men- Entries. 
tioned or directed, and be thereof lawfully convicted, ſuch Perſon or Perſons ſhall incur and 
be liable to ſuch Pains and Penalties, as in and by an Act made in the fifth Year of Queen 
Elizabeth, intitled, An Af againſt Forgers of falſe Deeds and Writings, are impoſed upon Per- 
ſons for forging and publiſting of falſe Deeds, Charters or Writings ſealed, Court-Rolls or 
Wills, whereby the Freehold or Inheritance of any Perſon or Perſons, of, in or to any Lands, 
Tenements on Hereditaments, ſhall or may be moleſted, troubled or charged: And that if any 
Perſon or Perſons ſhall at any Time forſwear himſelf before the ſaid Regiſters or Maſters, or 
before any Judge ot Maſter in Chancery, in any. of the Caſes herein mentioned, and be thereof 
law fully convicted, ſuch. Perſon of, Perſons; ſhall incur and be liable to the ſame Penaltics as 
if the ſame Oath had been made in any of the Courts of Record at J/eftminfter. 

And that in Caſe; of Mortgages, Whereof Memorials ſhall, be entred; in the ſaid Regiſter- Ceriheats of 
Office purſuant to this Act, if at any Lime afterwards a Certificate ſhall. be brought to the Mortgages 
ſaid Regiſters or Maſters, ſigned by the Mortgagee or Mottgagees in ſuch Mortgage, his, dicharged. 
her or their Executors; Adminiſtrators or Aſſigns, and atteſted by two Witneſſes, whereby 
it ſhall appear that all Monies due upon ſuch Mortgage have been paid or ſatisfied in Diſ- 
charge thereof; which |Witneſſe®. thall, upon their Oaths, before the ſaid Regiſters or 
Maſters, or before a Maſter in Chancery, ordinafy or extraordinary, prove; ſuch Monies to 
be ſatisfied or paid accordingly, and that they ſaw ſuch Certificates ſigned. by the ſaid Mort- 
gagee or Mortgagees, his, Her or their Executors, Adminiſtrators or Aſſigns; that then and 
in every ſuch Caſe the ſaid Regiſters or Maſters ſhall make an Entry in the Margents of the 
laid Regiſter-Books againſt the Regiſtry, ef the Memorial of ſuch Mortgage, that ſuch 
Mortgage was ſatisfied and diſcharged according to ſuch Certificate, tg which the ſame Entry 
ſhall refer, and ſhall after file ſuch Certificate, to remain upon Record in the ſaid Re» 
giſtet-Office.) cont nooks 10 mnt | — We 
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What this At, Provided always that this Act (hall not extend to any Copyhold Eſtates, or to an Leaſes 
ſhall not ex- at a Rack-Rent, or to any Leaſe not exceeding twenty-one Years, where the actual oſſeſſion 
tend to. and Occupation goeth along with the Leaſe, or to any of the Chainbers in Necpeants- Im, the 
| lads of Codtt, W200 ne ads ae OO 5 
When Judg- And it is further enacted, That no Judgment, Statute or Recognizanice (other than- ſuck 
ments, Oc. to as ſhall be entred into in the Name and upon the proper Account, of her Mafeſty, her Heirs 
9898 and Succeſſors) which ſhall be obtained or entred into after the ſaid 29th Day of September 
ehhex. in the Year of our Lord 1709, ſhall affect or bind any Honours, Manors, Lands, Tere. 
ments or Hereditaments, ſituate, lying.and being in the ſaid County of Middleſex, but only 
from the Time that a, Memorial of ſuch Judgment, Statute or Recognizance, ſhall be entred 
at the ſaid Regiſter-Office, expreſling and containing, in Caſe of fitch'Jydgment, the Names 
of the Plaintiffs, and the Names, Additions and Places of Abdde (if any ſuch be in ſuch 


Judgment) of the Defendants, the Sums thereby recovered, and the Time of the Signing 
thereof; and in Caſe of Statutes and Recognizances exprefling and containing the Date of 
ſuch Statute or Recognizance, the Names, Additions and Places of Abode of the Cognizors 
3 and Cognizees therein, and for what Sums, and before whom the ſame were acknowledged; 
Nlemorial of and that in Order to the making an Entry of ſuch Memorials of Judgments, Statutes and 
judgments, Recognizances as aforeſaid, the Party and Parties deſfring the fame; Hall produce to and 
Te. leave with the ſaid Regiſters or Maſters, to be filed in the'faid publick or Regiſter-Office, 
a Memorial of ſuch Judgment, Statute or Recognizance, frgned by the proper Officer or 
his Deputy, who ſhall ſign ſuch Judgment in the ſame Office, or by the proper Officer in 
whoſe Office ſuch Statute or Recognizance ſhall be inrolled, together with ah Affidavit 
| ſworn before one of the Judges at Hefner or a Maſter in Chancery, that futh Memo- 
rial was duly ſigned by the Officer whoſe, Name ſhall appear to be thereunto ſet, which 
Memorial ſuch reſpective Officer is hereby required to give ſuch: Plaintiff or Plaintiffs, Cog- 
nizee or Cognizees, or his, her or their Excgutors or Adminiſtrators,” or Attorney, or any 
of them, he, ſhe or they paying for the ſarhe the Sum of one Shilling, and no more. 
And that the ſaid Regiſter or Maſter ſhall make an'Entry, and likewiſe (if required) 
ſhall give a Certificate in Writing under his Hand, teſtified by two credible" Witneſſes, of 
every ſuch Memorial of any Judgment, Stygbte or Recognizance brought to him to be regi- 
ſtred as aforeſaid, and therein mention the*ctttain Pay on*which' ſuch Memorial is fo re- 
giſtred or entred, expreſſing alſo in what Book, Page and Number the ſame is entred. 
This a pub- And that this Act ſhall be taken and allowed in all Courts within this Kingdom as a pub- 
lick Act. lick Act; and that all Judges, Juſtices, and other Perſons therein concerned, are hereby 
required as ſuch to take Notice thereof, without ſpecial Pleading the ſame. 
Who not to be And that no Member of Parliament ſhall be capable of Being Regiſter, or of executing 
Regiſter. by himſelf, or any other Perſon or Perſons, the ſaid Office; ; or to have, take or receive 
? any Fee, or other Profit whatſoever iſſuing out of the ſaid Office, or for or in Reſpect 
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thereof: Nor ſhall any ſuch Regiſter, or his Deputy ny Perſon or Perſons receiving 
Profits out of the ſaid Office, be at any Time heregfter capable of being, or being choſen 


a Member to ſerve in Parliament. - 


* 19 


North-Riding An Abridgment of Stat. 8 G. 2. c. 6. intitled, An Act for the pohlick Regiſtring of 
of Torgghire. © all Deed, Conveyances, Wills, and other Incumbrances that ſhall be made of, or that 
* may affect any Honours, Manors, Lands, Tenemeats or Hereditaments within the North- 
* Riding of the County of York, after the 29th Day of September 173669 
Preamble, This Act recites, That whereas the Lands in the North-Riding 2 the County of York, 
are generally Freehold, which may be fo ſecretly transferred or conveyed from one Perſon 
to another, and incumbred, that ſuch Perſons as are illidiſpoſed have it in their Power to 
commit Frauds, atid eee do fo; by Means whereof ſeveral Perſons, who through 
many Years Induſtry in their Trades and Employments, and by, great Frugality, haye been 
enabled to purchaſe Lands, or lend Monies on Land Security, have been undone in theit 
Purchaſes and Mortgages, by prior and ſecret Conveyances and fraudulent Incumbrances, 
and not only themſelves but their whole Families thereby - utterly ruined: For Remedy 
whereof (at the humble Requeſt of the Juſtices of the Pelce, Gentlemen and Frecholders of 
the ſaid North-Riding) It is enacted, ob „„en e Tote n lde 
Memorials to 1. That a Memorial of all Deeds and Conveyances, which from and after the 29th Day 
be regilired. of September 17 36, ſhall be made and executed, and of all Wills and Deviſes in Writing 
made, or to be made and publiſhed, where the Deviſor or Teſtatrix ſhall die, after the 
ſaid 29th Day of September 1536, and of all Judgments, Statutes and Re cognizances (other 
than ſuch as ſhall be entred into in the Name and upon the proper Account: of his Majeſty, 
his 'Heirs and Succeſſors) which ſhall be obtained or/ entered into after the ſaid 29th Day 
of September 1736, of or concerning, or whereby any Honours, Manors, Lands, Tene- 


ments 


Regiſtcing Deeds. 
ments or Hereditaments in the ſaid North-Riding, may be any way affected in Law or 
Equity, May be regiſtred in ſuch Manner as is herein after directed; and that every ſuch 
Deed or Conveyance, Judgment, Statute or Recognizance that ſhall at any Time after the 
ſaid 29th Day of September 1736, be made and executed, obtained or entred into, ſhall be 
adjudged fraudulent and void againſt any ſubſequent Purchaſer or Mortgagee, Plaintiff or 
Cognizees for or upon valuable Conſideration, unleſs ſuch Memorial thereof be regiſtred, as 
by this Act is directed, before the Regiſtring of the Memorial of the Deed or Conveyance, 
Judgment, Statute or Recognizance, under which ſuch ſubſequent Purchaſer or Mortgagee, 
Plaintiff or Cognizee, ſhall claim : And: that every ſuch Deviſe by Will ſhall be adjudged 
fraudulent and void A any ſubſequent Purchaſer or Mortgagee, Plaintiff or Cognizee, 
for or upon valuable Conſideration, unleſs a Memorial of ſuch Will be regiſtred in ſuch 
Manner as is herein after directed. 

>. And for the better ſettling and eſtabliſhing a certain Method, with proper Rules and Where Re- 
Directions for Regiſtring ſuch Memorials as aforeſaid, it is enacted, That one publick Office giſter's Office 
for Regiſtring ſuch Memorials of and concerning any Honours, Manors, Lands, Tenements de be. 
and Hereditaments, that are ſituate, lying and being within the faid North-Riding, ſhall be 
erected and eſtabliſhed at ſuch Market-Town as the Juſtices of the Peace, or the major 
Part of them, aſſembled at their General-Quarter-Sefſions in and for the ſaid North-Riding, 
which ſhall be held at Northallerton on the 17th Day of June 1735. ſhall agree and adjudge 
to be the neareſt Market-Town to the Center or Middle of the ſaid North-Riding, to be 
managed and executed by a fit and able Perſon, to be from Time to Time elected and 
appointed in Manner herein after directed, or his ſufficient Deputy, and to continue in the 
{aid Office for ſo long Time as he ſhall well demean himſelf therein. 

3. Provided that the Coſts and Charges of procuring and paſſing of this Act of Parlia- Charges, how 
ment, and in erecting and eſtabliſhing of the ſaid publick Regiſter, ſhall be at the publick xaid. 
Charge of the ſaid North-Riding; which Coſts, Charges and Expences, ſhall be raiſed by 
the Juſtices of the Peace of the Taid North-Riding at their General Quarter- Seſſions of 
the Peace, in ſuch Manner as they are impowered to raiſe Money for Repairs of Publick or 
County Bridges. | e 

4. And it is enacted, That all Elections of a Regiſter to be made or appointed by Regiſter, how 

Virtue of this Act, ſhall be performed by balloting in Manner following; that is to ſay, Cholen. 
All the Freeholders of the Age of twenty-one Years, that at the Time of any ſuch Election 
have an Eſtate of Freehold of or in any Lands, Tenements or Hereditaments within the ſaid 
North-Riding, of the yearly Value of 100 l. to be determined by the Oath of the EleQor, 
or ſolemn Affirmation of ſuch Elector, being of the Perſuaſion of the People called Quakers, 
before the Scrutators herein after mentioned, if any Doubt ariſe touching the ſame, ſhall be 
Electors of the ſaid Regiſter ; and that the Juſtices of the Peace for the ſaid North-Riding, 
in that Behalf aſſembled, or the major Part of them, or any five of ſuch Juſtices, to be ap- 
pointed by ſuch major Part, ſhall be Scrutators of the Ballot, who ſhall meet on the Day 
and Place of Election, and there in the Preſence of the Electors ſhall place one or more Glaſs 
Veſſel or Veſſels, to be provided for that Purpoſe, into which each Elector preſent ſhall put 
one open Paper, containing the Name of ſuch Perſon as he approves of to be Regiſter 
which Papers ſhall be taken out again in the Preſence of the ſaid Scrutators, by a Perſon by 
them in that Behalf appointed; and the Name or Names of every Perſon therein ſhall be 
once tranſcribed in diſtinct Columns, and under each Name ſhall be ſet down the Number 
of their Electors, which ſhall be deliberately caſt up by the ſaid Scrutators, and the ſame 
ſhall be read over in the Hearing, and fixed up in the View of the Electors then preſent ; 
and the Perſon upon whom the Majority ſhall fall ſhall be declared Regiſter. 

5. And that the Election of a Perſon to be the firſt Regiſter ſhall be made at Nortballerton The Time 
aforeſaid, upon the 18th Day of Zuly 1735, in open Court, between the Hours of eight in and Place of 
the Morning and fix in the Afternoon. 555 ; | —_— * 
6. And that hen and as often as the Tajd Office ſhall become vacant by the Death, For- wn _—_ 
feiture or Surrender of any ſuch Regiſter, the Juſtices of the Peace for the ſaid North-Riding, of Hure Re. 
aſſembled at the General Quarter-Seſſions of the Peace next after ſuch Vacancy ſhall 7 og gillers. 
or the major Part of them, ſhall in open Court declare the ſaid Vacancy, and by Order of the 
ſame Seſſions ſhall appoint and prefix à certain Day and Time within the Space of one Ka- 
lendar Month, and not leſs three Weeks enſuing the End of ſuch General Quarter-Seſſions, 
for the Electors to aſſemble at ſuch Place where the Office ſhall be erected as aforeſaid, to 
chuſe a fit and able Perſoh in the Manner aforeſaid to ſupply the ſaid Vacancy ; and that all 
Perſons qualified to be Ele&ors may have due Notice of ſuch Vacancy and Time of Election 
of a ſucceeding Regiſter, the Clerk of the Peace for the Time being for the ſaid North- 

Riding, ſhall forthwith cauſe Copies of ſuch Order, for the prefixing the Time of ſuch 
Election, to be delivered to the reſpective chief CN of the ſevetal Wapentakes 4 * 
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the ſaid North-Riding, who ſhall and are hereby required to publiſh the ſame in full Market 
in every Market-Town within their reſpective Wapentakes on the next Market-Day after 
the Receipt thereof, and to affix the ſame in the moſt publick Place of Reſort there. 
7. That every ſuch Regiſter, before he enters upon the Execution of the ſaid Office; ſhall 
be ſworn before the Juſtices of the Peace for the ſaid Riding, or any three or more of them 


that ſhall be preſent at his Election, who are hereby impowered and required to adminiſtet 
ſuch Oaths in the Words following: * 4 5 


* 


The Regiſters Yon ſhall truly and faithfully perform and execute the Office and Duty that is directed and 14: 
Oath, quired by you to be done by Att of Parliament, intitled, An At for the publick Regiſtring of all 
Deeds, Conveyances, Wills, and other Incumbrances that ſhall be made of, or that may afſett 

any Honours, Manors, Lands, Tenements or Hereditaments within the North-Riding of the Couny 

of York, after the nine and twentieth Day of September 1736. and that you have not given 

or promiſed, diretly or indirely, nor authorized any Perſon to give or promiſe any Money, Gratuity 

or Reward whatſoever, for procuring or obtaining the ſaid Office for you. | 

; So help you God, 


Regiſter's De- 8. And that when and as often as the ſaid Regiſter ſhall appoint any Deputy to execute the 
puty to take ſaid Office, ſuch Deputy ſhall, before he enters upon the Execution thereof, take the ſaid 
the ſaid Oath, Oath appointed to be taken by the faid Regiſter, before two or more of the Juſtices of the 
Peace for the ſaid Riding. 
How the Of- 9. And that upon the Death of any ſuch Regiſter, and until another Election of a fit Perſon 
fice of Regi- to execute that Office, ſhall be made in Manner aforefaid, the Executors and Adminiſtrators 
Ker A a of the Regiſter deceaſed, together with the Sureties for the ſaid Regiſter, or their Fxecutors 
vs" and Adminiſtrators, ſhall appoint a proper Perſon to execute the Office of Regiſter, for whoſe 
cancy. Demeanor in the Execution of the ſaid Office, the Security given for ſuch Regiſter deceaſed 
ſhall be anſwerable. | | 
Penalty on 10. And that the Perſon to be appointed as aforeſaid, upon the Death of any Regiſter, 
Miſdemeanor to execute the ſaid Office during the Time the ſame ſhall be vacant as aforeſaid, ſhall, before 
2 Aube, he enters upon the Execution thereof, take the Oath herein before appointed to be taken by 
Sach | Downs. ſuch Regiſter and his Deputy, before two or more Juſtices of the Peace for the ſaid Riding; 
aluVnd that if ſuch Perſon ſo appointed ſhall be lawfully convicted of any Neglect, Miſdemeanor 
or fraudulent Practice in the Execution of the ſaid Office during ſuch Vacancy, he fhall be 
liable to pay treble Damages, with ſull Coſts of Suit, to every Perſon that ſhall be injured 
thereby, to be recovered as is herein after directed. 
The Method 11. And that all and every Memorial of ſuch Deeds, Conveyances and Wills fo to be 
of Regiſtring. entred and regiſtred, ſhall be put into Writing in Vellum or Parchment, and brought ta 
the ſaid Office; and in Caſe of Deeds and Conveyances, ſhall be under the Hand and 5a: 
of ſome or one of the Grantors, or ſome or one of the Grantees, his, her or their Hcirs, 
gie in re- Executors or Adminiſtrators, Guardians or Truſtees, * attefted_by two Witneſſes to the Euccu- 
cords. tion of ſuch Deed or Conveyance, which Witneſs ſhall lu pon bis Oalb, or being a Quaker, on 
his ſolemn Affirmation, before the ſaid Regilter or his Deputy, prove the Signing and Sealing 
of ſuch Memorial, and the Execution of the Deed or Conveyance mentioned in ſuch Me- 
morial, (or elſe the Perſons ſo Signing and Sealing the ſaid Memorial as aforeſaid, or one of 
them, ſhall, before the ſaid Regiſter or his Deputy, acknowledge his { Gal Signing and 
Sealing of the ſaid Memorial, and the Execution of the Deed or Conveyance mentioned in 
ſuch Memorial) and in Caſe of Wills, the Memorials ſhall be under the Hand and Seal of 
ſome or one of the Deviſees, his or their Heirs, Executors or Adminiſtrators, Guardians 
or Truſtees, atteſted by two Witneſſes, one whereof ſhall, upon his Oath, or being a 
Quaker, on his folemn Affirmation, before the ſaid Regiſter, or his Deputy, © prove the 
Signing and Sealing of ſuch Memorial, or the ſame ſhall be acknowledged in like Manner 
before the ſaid Regiſter or his Deputy by the Perſons ſo Signing and Sealing the ſame Me- 
morial as aforeſaid, or one of them: And the ſaid Regiſter, or his Deputy, is hereby alſo 
impowered to take the ſaid reſpective Acknowledgments as aforeſaid, and ſhall enter a Me- 
morandum of the taking the ſame reſpeRively upon the ſaid reſpective Memorial within the 
Time when the ſame was ſo taken; and the ſaid Memorandum ſhall be ſigned by the Re- 
giſter, or his Deputy, and alſo by the Party ſo acknowledging the ſame reſpectively. 
The Contents 12. That every Memorial of any Deed, Conveyance or Will, ſhall contain the Day of the 
of the Memo- Month and the Year when ſuch Deed, Conveyance or Will bears Date, and the Names and 
morials to be Additions of all the Parties to ſuch Deed or Conveyance, and of the Deviſor or Tefcatrix 
regitred. of ſuch Will, and of all the Witneſſes to ſuch Deed, Conveyance or Will, and the Places of 
their Abode; and ſhall expreſs or mention the Honours, Manors, Lands, Tenements or 


Hereditaments contained in ſuch Deed, Conveyance or Will, and the Names 5 Aa 
| ariſhes, 


3 


r — Ct 


* — ů ů 4 
Ch. 5. H. 1 2. RVegtſtring Deeds 
pariſhes; Townſhips, Hamlets, Precincts or Extraparochial Places within the ſaid North- 
Riding, where any ſuch Honours, Manors, Lands, Tenements or Hereditaments are lying 
or being, that are given, granted, conveyed, deviſed, or any way affected or charged by any 
ſoch Deed, Conveyance or Will, in ſuch Manner as the ſame are expreſſed or mentioned 
in ſuch Deed, Conveyance or Will, or to the ſame Effet; ahd that every ſuch Deed, 
Conveyance and Will, or Probate of the ſame, of which ſuch Memorial is ſo to be regiſtred 
4; aforeſaid; ſhall be produced to the ſaid Regiſter, or his Deputy, at the Time of entring 
ſuch Memorial; who ſhall endorſe a Certificate on every ſuch Deed, Conveyance and Will, The Certiß- 
or Probate thereof, and therein mention the certain Day, Hour and Time on which ſuch Me- ©** of Regt- 
morial is ſo entred or regiſtred, expreſſing alſo in what Book, Page and Number the ſame is _ 
entred; and that the ſaid Regiſter, or his Deputy, ſhall Ggn the ſaid Certificate ſo endorſed, 
(which Certificate ſhall be taken and allowed as Evidence of ſuch reſpective Regiſtries in all 
Courts of Record whatſoever); and that every Page of ſuch Regiſter- Books, and every Me- 
morial that ſhall be entred therein; ſhall be numbred, and the Day of the Month, and the 
Year and the Hour, or Time of the Day when every Memorial is regiſtred, ſhall be entred in 
the Margin of the faid Regiſter-Books, and of the ſaid Memorial; and that every ſuch Re- 
giſter ſhall Keep an Alphabetical Kalendar of all Pariſhes, Extraparochial Places and Town- 
ſhips within the ſaid North-Riding, with Reference to the Number of every Memorial that 
concerns the Honours, Manors, Lands, Tenements or Hereditaments in every ſuch Pariſh, 
Extraparochial Place or Townſhip, reſpectivelyz and of the Names of the Parties mentioned 
io ſuch Mernorials. © © 8 42 | | 
' 13. That a Memorial of ſuch Deeds, Conveyances and Wills, as ſhall be made and exe- On what Coits 
cuted in any Place not within forty Miles of the ſaid publick Regiſter-Office, which do or dition ſuch 
may concern or affe& any Honours, Manors, Lands, Tenements or Hereditaments in the or yo 
ſad North-Riding, ſhall be entred or regiſtred by the aforeſaid Regiſter, or his Deputy, granted. 
in Caſe an Affidavit ſworn, or a folemn Affirmation of a Perſon of the Perſuaſion of the © 
People called Quakers, made in Writing before one of the Judges at eftminſter, or a Maſter 
in Chancery, ordiftiary or extraordinary, be brought with the id Memorial to the ſaid Re- 
.giſter, or his Deputy, wherein one of the Witneſſes to the Execution of ſuch Deeds and 
Conveyances ſhall ſwear, of being a Quaker, ſhall affirm that he or ſhe ſaw the ſame exe- 
cuted, and the Memorial ſigned and ſealed us aforeſaid ; or wherein one of the Witneſſes to 
the Memorial of any ſuch Will ſhall ſwear, or being a Quaker, ſhall affirm that he or ſhe 
ſaw ſuch Memorial ſigned and ſealed as aforeſaid; and the ſame ſhall be a ſufficient Authority 
to the ſaid Regiſter, or his Deputy, to = the Party that brings ſuch Memorial and Affi- 
davit or Affirmation a Certificate of the Regiſtring ſuch Memorial ; which Certificate ſigned 
by the ſaid Regiſter, or his Deputy, ſhall be taken and allowed as Evidence of the Regiſtries 
of the ſame Memorials in all Courts of Record whatſoever, | | 
14, Provided always that where there are more Writings than one for making and per- In Caſe of ſe- 
fecting any Conveyance or Security which do name; mention, or any ways affect or concern A 
the ſame Honours, Manors, Lands, Tenements or Hereditaments, it ſhall be a ſufficient — Cs: 
Memorial and Regiſter thereof, if all che ſame Honors, Manors, Lands, Tenements and Here- mentioned 
ditaments, and the Pariſhes, Townſhips, Hamlets, or Extraparochial Places wherein the once. 
ſame lie, be only once named or mentioned in the Memorial; Regiſter and Certificate of any 
one of the Deeds or Writings made for the Perfecting of ſuch Conveyance or Security; and 
the Dates of the Reſt of the faid Deeds or Writings relating to the ſaid Conveyance or Se- 
curity, with the Names and Additions of the Parties and Witneſſes, and the Places of 
their Abodes, be only ſet down in the Memorials, Regiſters and Certificates of the ſame, 
with a Reference to the Deed or Writing whereof the Memorial is ſo regiſtred, that contains 
or expreſſes the Parcels mentioned in all the ſaid Deeds, and Directions how to find the Re- 
giſtring the ſame. | | Lt | | 

15. Provided alſo that all Memorials of Wills that ſhall be regiſtred in Manner as Memorials of 
aforeſaid, within the Space of ſix Months after the Death of every reſpective Deviſor or Will. 
Teſtatrix dying within the Kingdom of Great Britain, or within three Years after the Death 
of every reſpective Deviſor or Teſtatrix dying upon or in any Parts beyond the Seas, ſhall 
be as valid and effectual againſt ſubſequent Purchaſers, Judgments, Statutes and Recog- 
dizances, as if the ſame had been regiſtred immediately after the Death of ſuch reſpective 


Deviſor or Teſtatrix. - | 

16. Provided always that in Caſe the Deviſee, of Perſon or Perſons intereſted in the Ho» Wills eon 
nours, Manors, Lands, Tenements or Hereditaments, deviſed by any ſuch Will as aforeſaid, teſted. 

by reaſon of the Conteſting ſuch Will, or other inevitable Difficulty, without his, her or 

their wilful Neglect or Default, ſhall be diſabled to exhibit a Memorial for the Regiſtry 

thereof within the reſpective Times herein before limited; and that a Memorial ſhall be 

entred in the ſaid Office of ſuch Conteſt or Impediment-within the Space of ſix Months * 


dy 
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the Deceaſe of ſuch Devifor or Teſtatrix who ſhall die within the Kingdom of Great Britain 
or within the Space of three Years next after the Deceaſe of ſuch Perion who ſhall die upon 
or beyond the Seas; then and in ſuch Caſe the Regiſtry of the Memorial of ſuch Will 
within the Space of ſix Months next after his, her or their Attainment of ſuch Wil 
or a Probate thereof, or Removal of the Impediment, whereby he, ſhe or they are dif- 
abled or hindred to exhibit ſuch Memorial, ſhall be a ſufficient Regiſtry. within the Meaning 
of this Act. | | | . 0:5? 583-901 1996ANnyg 50 Hed 5 
Concealment 17. Provided nevertheleſs, that in Caſe of any Concealment or Suppreſſion of any Will 
of Wills. or Heviſe, no Purchaſor or Purchaſors, for valuable Conſideration, ſhall be defeated or 
diſturbed in his or their Purchaſe ; nor any Plaintiff in any Judgment, or Cognizee of any 
Statute or Recognizance, ſhall be defeated of his or their Debts, by any Title made or de. 
viſed by ſuch Will, unleſs the Will be actually regiſtred within three Years after the Death 
bol the Deviſor or Teſtatrix.'! - (i 2 18 nw Wein Wards 
Memorials of 18. And that all and every Memorials of Judgments, Statutes and Recognizances, ſo to 
Judgments, be entred and regiſtred at the ſaid Regiſter-Office as aforeſaid, ſhall be in Writing, and ex- 
preſs and contain, in Caſe of ſuch Judgment, the Names of the Plaintiffs, and the Names 
and Additions therein of the Defendants, the Sums thereby recovered, and the Times of the 
Signing thereof; and in Caſe of Statutes and Recognizances, the Date of ſuch Statute or 
Recognizance, the Names and Additions of the Cognizors and Cognizees therein, ard for 
what Sums, and before whom the ſame were acknowledged; and that in Order to the Ma- 
Statutes and king an Entry of ſuch Memorials of Judgments, Statutes and Recognizances; as. aforeſaid, 
Recogni- the Party and Parties deſiring the ſame, ſhall produce to and leave with the faid Regiſter, 
— or his Deputy, to be filed in the ſaid publick or Regiſter Office, a Memorial of ſuch Judg- 
ment, Statute or Recognizance, ſigned by the proper Officer, or his Deputy, Who ſhall 
fign ſuch Judgment, or his Succeſſor in the ſame Office, or by the proper Officer in whoſe 
Office ſuch Statute or Recognizance ſhall be inrolled, together with an Affidavit ſworn, or 
ſolemn Affirmation in Writing of a Perſon of the Perſuaſion of the People called Quakers, 
made before one of the Judges at Weſtminſter,” or a Maſter in Chancery, that ſuch Memorial 
was duly ſigned by the Officer whoſe Name ſhall appear to be thereunto ſet, which Memorial 
ſuch reſpective Officer is hereby required to give ſuch Plaintiff or Plaintiffs, Cognizee or 
Cognizees, or his, her or their Executors or Adminiſtrators, or Attorney, or any of them, 
Fee. he, ſhe or they paying for the ſame one Shilling, and no mormmee. | | 
Method of 19. And that the faid Regiſter, or his Deputy, ſhall make an Entry, and likewiſe (if 
regiſtring and required) ſhall give a Certificate in Writing under his Hand, teſtified by, two credible Wit- 
giving Certi- neſſes, of every ſuch Memorial of any Judgment, Statute or Recognizance- braught to him 
ene. to be ſo regiſtred as aforeſaid, and in ſuch Book wherein ſuch Memorial ſhall be entred, ard 
alſo in ſuch Certificate to be ſo given, ſhall mention the certain Day and Hour, or Time of 
that Day on which ſuch Memorial is ſo regiſtred or entred, and in ſuch Certificate ſhall 
mention in what Book, Page and Number the ſame Memorial is entred. 


And filing 20. And that ſuch Regiſter ſhall duly file every. ſuch Memorial of Deeds, Conveyances, 
Memorials, Wills, Judgments, Statutes and Recognizances, in Order of Time as the ſame ſhall be 
brought to the ſaid Regiſter, and ſhall enter or regiſter the ſame Memorials in the ſame 


Order that they ſhall reſpectively come to his Hands. 5 

Recital of the 21. And whereas by an Act of Parliament made in the 27th Year aide Reign of King 

Act 27 H. 8. Henry the 8th, intitled, An A# for Inrolments of Bargains and Sales, it is enacted, That no 

c. 16. Manors, Lands, Tenements or Hereditaments, ſhall paſs, alter or change from one to another, 
whereby any Eſtate of Inheritance or Freehold. ſhall be made, or take Effett, in any Perſon er 
Perſons, of any Uſe thereof to be made by reaſon only of any Bargain and Sale thereof, except tht 
ſaid Bargain and Sale be made by Writing indented, ſealed and inrolled in one of the King's 
Courts of Record at Weſtminſter, or elſe within the ſame County or Counties where the ſame 
Manors, Lands, Tenements or Hereditamenis ſo bargained and ſold lie, or before ibe Cuſtos 
Rotulorum, and two Juſtices of the Peace, and the Clerk of the Peace of the ſame County or 
Counties, or two of them at the leaſt, whereof the Clerk of the Peace to be one; which Act hath 
been found by Experience to be of little or no Uſe within the ſaid North-Riding, for that 
the Clerk of the Peace thereof for the Time being, who hath the Keeping of the ſaid In- 
rolments within the ſaid North-Riding, is not by the ſaid Act injoined- to give any Security 
for the ſafe Keeping, nor under any Penalty for the negligent Keeping of the ſaid Intol- 
ments, nor is any Place by the faid Act appointed for Keeping thereof: And whereas by ibis 
preſent Aft a publick Office is intended to be erefied and eftabliſhed as aforeſaid, at the publict 
Charge of the ſaid Nortb-Riding, for Regiſtring and ſafe Keeping of Memorials of all Deeds and 
Conveyances as aforeſaid, and a publick Regiſter to be choſen, who, according to the Directions 
herein after mentioned, is 10 give ſufficient Security for the due Execution of the ſaid Offs 


For rendring therefore the ſaid Act made in the 27th Year of the Reign of King Kg © 


the ſaid Regiſter, or his Deputy, and all Copies of Inrolments thereof remaining on Re- 
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gth more effectual and beneficial to the Inhabitants of the ſaid North-Riding, it is further 
enacted, That after the 29th Day of September 1736. all Bargains and Sales of any Manors, Bargains and 
Lands, Tenements and Hereditaments, ſituate, lying and being within the ſaid North- Sales of Lands 
Riding, which ſhall be inrolled by the faid Regiſter, or his Deputy for the Time being, in inrolled by 
the ſaid publick Office, ſhall be as good, effectual and available to all Intents and Purpoſes N 0. 4 
whatſoever, as if the ſame had been inrolled in one of the King's Courts of Record at Weſt- tual wy ru 
minſter, or before the Cuſtos Rotulorum, and two Juſtices of the Peace, and the Clerk of the rolled accord- 
Peace for the ſaid Notth-Riding, or two of them, according to the aforeſaid Act made in the ing to the {aid 
27th Year of the Reign of King Henry the $th, or any other Act now in Force; and one or AQ. 
more Juſtice or Juſtices of the Peace of the ſaid Riding for the Time being ſhall have Power 
to take and enter the Acknowledgment of the Bargainor, if but one, or one of the Bargainors, 
if more in ſuch Bargains and Sales; and the ſaid Regiſter, or his Deputy for the Time 
being ſhall well and ſufficiently inrol by ingroſſing in Parchment-Books all ſuch Bargains and 
Sales as ſhall for that Purpoſe be acknowledged as aforeſaid ; and ſhall indorſe a Certificate 
of ſuch Bargains and Sales of the Times of inrolling thereof, and ſign the ſame, and the 
Books thereof ſhall ſafely keep in the ſaid publick Office, there to remain upon Record 
amongſt the Memorials of Deeds there regiſtred: And that all Deeds of Bargain and Sale The Copies of 
ſo inrolled in the ſaid publick or Regiſter-Office as aforeſaid, which ſhall appear to be ſo Deeds ſo in- 
inrolled by an Indorſement or Certificate on the ſaid Deeds of Bargain and Sale, ſigned by re good 
vidence. 

cord in the ſaid Regiſter-Office, ſhall be allowed in all Courts, where ſuch Bargains and 
Sales, or Copies, ſhall be produced, to be as good and ſufficient Evidence as any Bargains 
and Sales inrolled in any of the Courts at VMeſtminſter, and the Copies of the Inrol- 
ments thereof, | | 

22. And whereas Deeds have» often been deſtroyed by Fire and other Accidents, it is The Regi- 
further enacted, That from and after the ſaid 29th Day of September 1736. any Perſon or ſtring of Wri- 
Perſons having or claiming Title to any Honours, Manors, Lands, Tenements or Heredita- ting at fall 
ments in the ſaid North-Riding, may regiſter, at full Length in the ſaid Regiſter- Office, all Lgth. 
and every or any the Deeds, Writings, Wills or Conveyances, by or under which ſuch 
Title ſhall be claimed, and which ſhall be made and executed, or ſigned and publiſhed; 
and in Caſe of Wills where the Devifor or Teſtatrix ſhall die after the ſaid 29th Day of 
September 1736. and the ſaid Regiſter, or his Deputy, is hereby authorized to enter and 
inrol all ſuch Deeds, Writings, Wills and Conveyances, as ſhall be ſo brought to be re- 
giſtred, at full Length, by ingroſſing them in Parchment-Books ; and the ſaid Regiſter, or 
his Deputy, ſhall in the Margin of every ſuch Entry and Inrolment mention the Time of 
ſuch Entry and Inrolment, and ſhall indorſe and ſign a Certificate on ſuch Deed, Con- 
veyance or Will, in Manner as is by this Act directed, where a Memorial is entred, and ſhall 
ſafely keep all and every the Books, wherein ſuch Entries and Inrolments ſhall be made, in 
the ſaid publick Office, there to remain upon Record ; and all Copies of ſuch Entries and 
Inrolments of ſuch Deeds, Writings, Wills and Conveyances fo regiſtred at full Length, 


and which Copies ſhall be ſigned by the ſaid Regiſter, or his Deputy, and atteſted by two 
or more Witneſſes, ſhall be allowed in all Courts of Record to be good and ſufficient Evi- 


dence of ſuch Deeds, Writings, Wills or Conveyances fo regiſtred and deftroyed by Fire or 
other Accident. | | 

23. And that at the Time any Deed, Conveyance or Will, made and executed, or What Teſti- 
figned and publiſhed, after the 29th Day of September 1736. ſhall be brought to the ſaid mony neceſ- | 
Regiſters Office to be regiſtred or inrolled at full Length, one of the Witneſſes to the Exe- 1 before In- 
cution of ſuch Deed or Conveyance, or to the Signing and Publiſhing ſuch Will, ſhall make“ ent. 
Oath, or being one of the People called Quakers, take his. folemn Affirmation before the 
ſaid Regiſter, or his Deputy, that ſuch Deed or Conveyance was duly executed by the 
Grantor or Grantors, or that ſuch Will was ſigned and publiſhed by the Deviſor or 
Teſtatrix. | | a 

24. Provided always, that ſuch Deeds, Conveyances and Wills, that ſnall be made and And what if 
executed in any Place not within forty Miles of the ſaid Office, may be entred and regiſtred . ty 3 
at full Length by the aforeſaid Regiſter, or his Deputy, in Caſe an Affidavit ſworn, or a Office. 4 
ſolemn Affirmation of Quakers, made in Writing, before one of the Judges at Weſtminſter, : 
or a Maſter in Chancery, ordinary or extraordinary, be brought with ſuch Deed, Conveyance 
or Will, wherein one of the Witneſſes to the Execution of ſuch Deed or Conveyance, or 
to the Signing or Publiſhing ſuch, Will, ſhall ſwear or affirm, that he or ſhe ſaw the ſaid 
Deed executed, or in Cafe of Wills, fuch Will ſigned and publiſhned by the Deviſor 
or Teſtatrix. | Bart e e t 75 | 
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Inrolments at 


= L_ at full Length of fuch Deeds, Writings, Conveyances and Wills in the ſaid Regiſter- Office 


Eutry of a 
Memorial. 


Regiſter's 
Fees. 


Attendance. 


| Perſon) teſtified by two credible Witneſſes. 


Regiſler to 
give 2000/7. 


Security. 


Penalty on 
Regiſter for 
Neglect of 
Duty. 


Regiſter's Se- 
curity, when 
& be vacated. 


Penalty on 
Forgery, 


md Perjury. 


2 5. And that every fuch Inrolment of every ſuch Deed of Bargain and Sale, and Regiſtry 


as aforeſaid, ſhall be deemed and adjudged to be the Entry of a Memorial thereof, purſuant 
to this Act, and ſhall have the fame Force and Effect upon the Eſtate therein mentioned. 
Relation to all ſubſequent Deeds, Conveyances and Wills, and to all other Intents and Pur. 
poſes, as if a Memorial of ſuch inrolled Deed or Deeds, Writing, Conveyance or Will ſo 
regiſtred at full Length, had been entred in the ſaid Regiſter-Office as aforeſaid, purſuant to 
the ſaid Act; and the Certificate ſigned and indorſed on ſuch Deeds of Bargain and Sale ſo 
inrolled, or on ſuch Deeds, Conveyances or Wills, regiſtred at full Length, ſhall be taken 
and allowed as Evidence of ſuch Inrolments or Regiftries in all Courts of Record what 
ſoever. | 

26. That every ſuch Regiſter ſhall be allowed for the Entry of every ſuch Memoria 
as is by this Act directed, the Sum of one Shilling, and no more, in Caſe the ſame do not 
exceed 200 Words; but if ſuch Memorial ſhall exceed 200 Words, then after the Rate and 
Proportion of 44. an 100 for all the Words contained in ſuch Memorial, over and above the 
firſt 200 Words : And the like Fees for the like Number of Words contained in every ſuch 
Bargain and Sale iarolled, and Deeds, Writings, Conveyances and Wills regiſtred at ful} 
Length as aforeſaid, and in every Certificate or Copy given out of the ſaid Office, and no 
more; and for every Search in the ſaid Office, one Shilling, and no more. | 

27. That every ſuch Regiſter, or his ſufficient Deputy, ſhall give due Attendance at 
his Office every Day in the Week (except Sundays and Holydays) between nine and twelve 
in the Forenoon, and two and five in the Afternoon, for the Diſpatch of all Buſineſs be- 
longing to the ſaid Office; and that every ſuch Regiſter, or his Deputy, as often as re- 
quired, ſhall make Searches concerning all Memorials that are regiſtred, Deeds of Bargain 
and Sale inrolled, and Deeds, Writings, Conveyances and Wills ſo regiſtred at full Length 
as aforeſaid, and give Certificates concerning the ſame under his Hand (if required by any 


28. That every Regiſter at the Time of his being ſworn inte the ſaid Office as afore- 
ſaid, ſhall enter into a Recognizance with, two or more ſufficient Sureties (to be approved 
of by five or more of the Juſtices of the Peace of the ſaid Riding that were preſent at his 
Election, by Writing under their Hands and Seals, to be regiſtred at the next General 
Quarter- Seſſions of the Peace for the ſaid Riding) of the Penalty of two thouſand Pounds 
unto his Majeſty, his Heirs and Succeſſors, to be taken by the ſame Juſtices of the Peace 
that approved of his Security, conditioned for his true and faithful Performance of his Duty 
in the Execution of his ſaid Office, in all Things directed and required by this Act: The 
ſame to be tranſmitted by the ſame Juſtices of the Peace within one Month next after the 
Date thereof, into the Office of his Majeſty's Remembrancer of the Exchequer, there to 
remain amongſt the Records of the ſaid Court. 

29. And that if any ſuch Regiſter, or his Deputy, ſhall neglect to perform his or their Duty 
in the Execution of the ſaid Office, according to the Rules and Directions in this Act men- 
tioned, or commit, or ſuffer to be committed, any undue or fraudulent Practice in the Ex- 
ecution of the faid Office, and be thereof lawfully copriet , ſuch Regiſter ſhall forfeit 
his ſaid Office, and pay treble Damages with full Cofts of Suit to every fuch Perſon or Per- 
ſons as ſhall be injured thereby; to be recovered by Action of Debt, Sc. 

30. Provided nevertheleſs, that when any Regiſter ſhall die, or ſurrender his Office, and 
there ſhall within the Space of three Years from and after ſuch Death or Surrender no Miſbe- 
haviour appear to have been committed by ſuch Regiſter in the Execution of the ſaid Office, 
then and in ſuch Caſe at the End of the faid three Years after his Death or Surrender, the ſaid 
Recognizance ſo entred into by him ſhall become void and of none Effect to all Intents and 
Purpoſes whatſoever. | 

31. And it is enacted, Fhat if any Perſon or Perſons ſhall at any Time forge or coun- 
terteit any Entry of the Acknowledgment of any Bargainor in fuch Bargain and Sale as 
aforeſaid, or any ſuch Memorial, Certificate or Indorſement as is herein mentioned or di- 
rected, and be thereof lawfully convicted, ſuch Perſon or Perſons ſhall incur and be liable 
to ſuch Pains and Penalties, as in and by an Act made in the fifth Year of Queen Elizabeth, 
intitled, An AF againſt Forgers of Falſe Deeds and Writings, are impoſed upon Perſons for 
forging and publiſhing of falſe Deeds, Charters or Writings ſealed,. Court-Rolls or Wills, 
whereby the Freehold or Inheritance of any. Perſon or Perſons, of, in or to any Lands, Te- 
nements and Hereditaments, ſhall or may be moleſted, troubled or charged: And that if 
any Perſon or Perſons ſhall at any Time forſwear himſelf or being a Quaker, ſhall fallly, 
maliciouſly and corruptly affirm before the ſaid Regiſter, or his Deputy, or before any 
Judge or Maſter in Chancery, in any of the Caſes herein mentioned, and be thereof 1010 
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fully convicted, ſuch Perſon and Perſons ſhall incur and be liable to the ſame Penalties as if 
the ſame Oath had been made in any of the Courts of Record at Weſtminſter. 

32. That in Caſe of Mortgages, Judgments, Statutes and 1 whereof Me- Certificates of 

morials ſhall be entred in the ſaid Regiſter-Office, or in Caſe of Mortgages where the Mortgages 
Mortgage-Deed ſhall be regiſtred at full Length, purſuant to this Act, if at any Time diſcharged, 
afterwards a Certificate ſha be brought to the ſaid Regiſter, or his Deputy, ſigned by how to be re- 
the Mortgagees in ſuch Mortgage, Plaintiffs in ſuch Judgment, Cognizees in ſuch Statute Bitte. 
or Recognzance, their reſpective Executors, Adminiſtrators or Aſſigns, and atteſted by. two 
Witneſſes, whereby it ſhall appear that all, Monies due upon ſuch Mortgage, Judgment, 
Statute or Recognizance reſpectively, have been paid or ſatisfied in Diſcharge thereof 
which Witneſſes ſhall, upon their Oath before any one of the Judges of his Majeſty's Court 
of King's Bench or Common Pleas, or any one of the Barons of the Court of Exchequer, 
or before any one of the Maſters of the Court of Chancery, or before the ſaid Regiſter, or 
his Deputy, who are hereby reſpectively impowered to adminiſter ſuch Oath, prove ſuch 
Monies to be ſatisfied or paid accordingly, and that they ſaw ſuch Certificate ſigned by the 
ſaid Mortgagees, Plaintiffs or Cognizees their reſpective Executors Adminiſtrators or Aſ- 
ſigns; that then and in every ſuch Caſe the ſaid Regiſter or his Deputy, ſhall make an 
Entry in the, Margin of the ſaid Regiſter-Bovks agaipſt the Regiſtry of the Memorials of 
ſuch Mortgage, Judgment, Statute or Recognizance, or againſt ſuch Deed regiſtred at 
full Length reſpectively, that ſuch Mortgage, Judgment, Statute or Recognizance reſpec- 
tively, was ſatisfied and diſcharged according to ſuch Certificate, to which the ſame Entry 
ſhall refer, and ſhall after file ſuch Certificate, to remain upon Record in the ſaid Regiſter- 
Office. E 28 

33. Provided nevertheleſs, that if any Judgment, Statute or Recognizance be regiſtred in Judgments, 
the ſaid Regiſtet-Office within twenty Days atter the Acknowledgment or Signing thereof, Cc. regiſtred 
all the Lands that the Defendants or Cognizees had at the Time of ſuch Acknowledgment in ang” 
or Signing Ihall be bound thereby; and the Regiſtry of a Memorial of ſuch Judgment, Sta- —＋ . 
tute or Recognizance within the Time aforeſaid, ſhall be as available to all Intents and Pur- e f 
poſes as if ſuch Memorial thereof had been entred in the ſaid Regiſter- Office on the Day of 
the Signing or Acknowledgment of ſuch Judgment, Statute or Recognizance. 

34. Provided always, that this Act ſhall'not extend to any Copyhold Eſtates, or to any This Act not 
Leaſe at a Rack-Rent, or to any Leaſe not exceeding twenty-one Years, where the actual te 8 
Poſſeſſion and Occupation = along with the Leaſe. | | . — og 

35- And it is enacted, That in all Deeds of Bargain and Sale hereafter inrolled in Pur- n..4; of Bar- 
ſuance of this Act, whereby an Eſtate of Inheritance in Fee-ſimple is limited to the Bar- pain and Sale 
gainee and his Heirs, the Words grant, bargain and ſell, ſhall amount to, and be conſtrued of Ellates in 
and adjudged in all Courts of Judicature to be expreſs Covenants to the Bargainee, his Heirs Fee ſimple. 
and Aſſigns, from the Bargainor for himſelf, his Heirs, Executors and Adminiſtrators ; that 
the Bargainor, notwithſtanding any Act done by him, was at the Time of the Execution of 
ſuch Deed ſeiſed of the Hereditaments and Premiſſes thereby granted, bargained and ſold, 
of an indefeaſible Eſtate in Fee-ſimple, free from all Incumbrances (Rents and Services due 
to the Lord of the Fee only excepted) and for quiet Enjoy ment thereof againſt the Bargainor, 
his Heirs and Aſſigns, and all claiming under him; and alſo for further Aſſurance thereof to 
be made by the Bargainor, his Heirs and Ages, and. all claiming under him, unleſs the 
fame ſhall be reſtrained and limited by expreſs particular Words contained in ſuch Deed 
and that the Bargainee; his Heirs, Executors, Adminiſtrators and Aſſigns reſpectively, ſhall 
and may, in any Action to be brought, aſſign a Breach or Breaches thereupon, as they 
might do in Caſe, ſuch Covenants were expreſly inſerted in ſuch, Bargain and Sale. 


36. And that every Leaf of the aforeſaid Regiſter-Books and Tnrolment-Books ſhall be ſigned Every Leaf of 
by two Juſtices of the Peace of the ſaid Riding (to be from Time to Time appointed by the the Regiſter to 
Juſtices of the Peace thereof, or the major Part of them, at their General Quarter-Seſſions 3 of 
of the Peace aſſembled) who are hereby required to ſign the ſame accordingly ; and that an f 
Entry thereof ſhall be made from Time to Time, by the Clerk of the Peace of the ſaid and entred by 
Riding for the Time Being, in the Order-Book of the ſame Seſſions, and ſigned by the ſame the Clerk of 
Juſtices of the Peace that ſhall from Time to Time ſign the ſaid Regiſter-Books and Inrol- the Peace. 
ment-Books, to remain upon Record amongſt the Records of the ſaid Seſſions; and that a 
like Entry ſhall be made upon Record, and ſigned as aforeſaid, of the Number of the ſame 
Books, and how called or marked, and how many Pages each of them contains, that are 
at any Time and from Time to Time uſed in the ſaid Regiſter-Office. | 

37. And that no Member of Parliament for the Time Being ſhall be capable of being The Regiſter 
choſe Regiſter, or of executing by himſelf, or any other Perſon or Perſons, the ſaid Office; 2 
or to have, take or receive any Fee, or other Profit whatſoever iſſuing out of the ſaid Of- per 5, Parl. 
ice, or for or in Reſpect thereof: Nor ſhall any ſuch Regilter, or his Deputy, or any Perſon ment. 
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or Perſons receiving Profit out of ſuch Office, be, capable of being a Member to ferve in 


Parliament. 
38. And that this Act ſhall be taken and allowed in all Courts in this Kinadom as a pub. 


lick Act; and all Judges, Juſtices, and other Perſons therein concerned, are hereby re 
quired to take Notice thereof as ſuch, without ſpecial Pleading the ſame. 


A 185 with Notice of a prior Incumbrance is not protected by the not c regiſtrig it 
Str. 664. 8 ; 
Regiſtring an Aſſignment is not regiſtring the Leaſe. 2 Str. 1004 | _ 
For the Forms of theſe Memorials, Certificates, &c. ſee the Second Part. 


CHAP, "vi. 


Of the different Kinds of Deeds, Wills and Teſta⸗ 


ments. 


N 


a 
Of the Difference between Deeds, Wi 1 and Te laments. 


B in this Chapter to treat of the different Kinds or Sorts of Deeds, Will and 
8 it is proper to ſhew what Diſtinction the Law makes. between one and 

the other 

A Deed (as before obſerved, Chap. 5. &. 1.) is a Writing or 3 ſcaled and delve 
to prove the Agreement of the Parties to what is contained therein. 

And a Will, Deviſe or Teſtament, is Directions for the Diſpoſition of a Perſon s Effects 
after his Deceaſe. 

The former takes Effect on the perfecting thereof, by Sealing and Delivery, Livery of 
Seiſin, Sc. and the latter on the Death of the Teſtator; but as Lands or Goods may either 
be conveyed by Deed or Will, it is neceſſary to treat of both in hes 25 % f. he 


er, n. 
of the various Kinds of Deeds in general, 


(A) With Relation to 7 e EE 6 


S to the exterior Forms of Deeds, I have before ſhewn in what Hand and Language a 
Deed muſt be written, and that it muſt be written in Paper, Parchment or Vellum; 
it remains now to ſnew what Kinds of Deeds there are relative to the Fate Tarp There - 
fore obſerve, that all Deeds are either indented or Poll. hs OG 
A Deed indented (or that which is called an Indenture) is when the = or 'Parchment 
1s indented, or cut unevenly,. or in and out on the. Top or Side anſwerable to, another that 
comprehends the ſelf ſame Matter and Form; and it is ſo called becauſe it is ſo indented ; 
for although it is called an Indenture, and uſually begins in theſe Words, This Inden⸗ 
ture, Sc. yet if it begins with theſe Words, and is not actually indented, it is no Indenture, 
but it will have the Effect of a Deed Poll; and if it be not ſo called, or the Words, This 
Indenture in the Beginning, or Words i importing the ſame, be omitted, yet. i if 1 it be indented 
it is an Indenture in Law. 


An Indenture was antiently called Charta cyrographata ol communis, lt each Party 
had his Part. 

An Indenture is ſometimes Bipartite, i. e. of two Parts, when there are two Parties and 
two Parts of the Deed, and then commonly the Feoffor, Grantor or Leflor has one Part, 
and the Feoffee, Grantee or Leſſee, the other Part. Sometimes it is Tripartite, i. e. When 
there are three Parties and three Parts, and then commonly each Party has a Part of the In- 
denture. And ſometimes it is Quadripartite, Quinquepartite, Ge. according to the Parts 


that are ſealed interchangeably one to another. Among theſe Parts that which is _ by 5 
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reoffor, Grantor or Leſſor, is the Principal or Original, and the Reſt are called Acceſſary, 


Counterparts or Copies; and yet all of them in Law do mike up one intire Deed, every 
bart of the Indenture being of as great Force and Effect as all the Parts together. 

Theſe Deeds are ſometimes in the firſt Perſon z as, Know all Men, and that I 4. B. 
have given and granted, Sc. and although an Indenture be ſo made, yet it is good. 

And ſometimes they are made in the third Perſon; as, This Tndenture witneſſeth, 
cc. that the ſame A. B. Sc. hath given and granted, Sc. But a Deed Poll is uſually made 
in the firſt Perſon, yet if it be made in the third Perſon, it is good. 

And though the Feoffor, Donor or Leſſor, only ſeals the Part of the Indenture running 
in the third Perſon belonging to the Feoffee, Donee or Leſſee, the Indenture is good; for 
if the Feoffee, Donee or Leſſee, never ſeals the Counterpart belonging to the Feoffor, Sc. 
he has an Intereſt in the Eſtate, being made Party to the Deed in the Beginning. 

But if the Indenture is made in the firſt Perſon, mention muſt be made in the Deed, that 
the Feoffee, Ec. has put his Seal; and he muſt put his Seal accordingly to make himſelf 
Party to the Deed ; for he is not Party to the Deed, (being made in the firſt Perſon) but 
only by the Clauſe that he hath put his Seal thereunto. | | 

All the Parts of a Deed indented in Judgment of Law make up but one Deed, and ever 
Part is of as great Force as all the Parts together, and they are eſteemed the mutual Deeds 
of either Party, and either Party may be bound by either Part of the ſame, and the Words 
of the Indenture are the Words of either Party. 

And although they be ſpoken as the Words of one Party only, yet they are not his Words 
alone, but may be applied to the other Party if they more properly belong to him; for 
every Word that 1s doubtful ſhall be applied and expounded to be ſpoken by him to whom 
they will beſt agree, according to the Intent of the Parties; and they ſhall not be taken 
more ſtrongly againſt one, or beneficially for the other, as the Words of a Deed Poll ſhall : 
If therefore A. by Indenture enfeoff B. upon Condition, and then enters for the Condition 
broken; in this Caſe it hath been held, that A. in his Pleading may ſhew forth the Deed 
that he himſelf ſealed, and this is ſufficient. | 

And therefore it is alſo thought that an Indenture made in the firſt Perſon is as good in 
the Law as an Indenture made in the third Perſon, when both Parties have to this put their 
Seals; for if in an Indenture made in the third Perſon, or in the firſt Perſon, Mention be 
made that the Grantor only has put to his Seal, and not the Grantee, then the Indenture is 
only the Deed of the Grantor; but when Mention is made that the Grantee alſo has put his 
Seal to the Indenture, it ſhall be ſaid to be the Deed of them both. 

And althovgh both Parts of an Indenture are but as one Part, yet the Deed of the Grantor, 
Feoffor, Fc. is the Principal, and the other are but Counterparts. 

And therefore if the Leſſor only ſeals and not the Leſſee, yet it is as good as if both 
had ſealed; and if there be any Difference between the Parts, the Counterparts ſhall be 
made to agree with the Principal, and it ſhall be deemed the Miſpriſion of the Clerk. 

But now it is cuſtomary in ſome Deeds, and very proper, to make all the Parts Originals 
by all the Parties ſigning, ſealing and deliveripg each Part. 

This Deed is the ſtrongeſt Kind of Deed of the two, for this worketh an Eſtoppel, i. e. 
it bars and concludes either Party to ſay or except any Thing againſt any Thing contained 
im it; for if a Leaſe be by Indenture, both Parties are concluded to ſay that the Leſſor has 

nothing in the Land at the Time of the Leaſe made; fo that if the Leſſor happens to have 
the Land afterwards by Purchaſe or Deſcent, the Leſſee may enter upon him by way of 
Concluſion, and the Leſſee by Eſtoppel ſhall be forced to pay his Rent: But it is otherwiſe 
of a Deed Poll, for this is commonly but of one Part, which is ſealed by the Feoffor, 
Leſſor, Sc. only; and this ſhall be expounded to be the ſole Deed of the Feoffor, Leſſor, 
Sc. and the Words therein contained ſhall be ſaid to be his Words, and ſhall bind him 
only, and be expounded altogether in Advantage of the Feoffee, Leſſee, &c. and againſt 
the Feoffor, Leſlor, Sc. and does not work any Eſtoppel agaipſt either Party. 

But if a Deed be indented or Poll, and there be therein feciprocal Covenants between 
them from one to another, although there be but one Part, yet if each of them ſeals and 
delivers it one to the other, this is good for both Parties; and each of them that can get the 
Deed into his Hand to ſhew or plead may take Advantage thereof againſt the other; and 
in this Caſe the Deed is uſually kept by one indifferent between them both. 

A. enfeoffs B. of a Manor, rendring for certain Cloſes, Parcel of the Manor, 60 J. Rent 
ber Ann. and A. aſſigned the Rent to C. by Bargain and Sale inrolled; B. delivered the 
Counterpart ſealed by him to C. who loſt it, and 4. found it and tore it. C. brought an 
Action againſt A. for tearing, the Counterpart; upon which it was held by all the Judges but 
the C. J. that this being only a Counterpart, and not being particularly granted, did not 
Paſs to the Plaintiff as incident ; but the Chief Juſtice held, that this Counterpart waited 
vpon the Intereſt, and is as good Evidence for 15 4 elv. 223. l 
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Duplicate. 


Deed Poll. 


What Con- 
veyance muſt 


be by Inden- P 


ture, and not 


by Dced Poll. 


In Cur” Can? a Counterpart of a Settlement in Tail was admitted as ſufficient EI 
dence, that there was ſuch. a Settlement, and a Conveyance was decreed accordin 4 
Prec. Chan. 116. 1 1 87. 

There were two Patentees of the ſame Office for their Lives; one whereof had the rea] Pa- 
tent, and the other had only a Duplicate : The principal Patent was wrote per Marrantian 
de privato figillo auftoritate Parliamenti, and a little under the Seal of the other was wrote the 
Word Duplicate ; he that had the principal Patent ſurrendered it in the Abſence of the other 
Patentee who was beyond Sea, and took a new Patent to himſelf and another Perſon, and 
the firſt Patent was cancelled: It was ſeveral Perſons Opinions, that when the principal Patent 
was cancelled, the Force of the Duplicate was gone in Law, becauſe no Title could be made 
by this Patent, becauſe it was granted and ſealed by the Chancellor at his Pleaſure, and 
without any Warrant from the King ſo to do. D. 179. 6. | 

Per Holt C. J. If a Fine be levied by Baron and Feme of Lands which he has in Right 
of his Wife, and there is a Deed made at the ſame Time to declare the Uſes thereof, and 
afterwards this Deed is loſt, and then another is made to the ſame Effect, and dated as the 
firſt; that Deed is ſufficient to declare the Uſes of the Fine. Helt's Rep. 735. 

A Perſon who had a large Eſtate, ſettled the greateſt Part of it, and conſtrained himſeclf 
to deliver all the Deeds to the Purchaſor, by which he had none left to make out the Title 
to the Reſidue. The Vendor moved the Court of Chancery, that the Parties to the Con- 
veyance to him might be ordered to execute a Duplicate of the Conveyance to be kept by 
him. Lord Keeper Wright ſaid, he looked upon it to be within the Covenant for further 
Aſſurance, and ordered that a Duplicate ſhould be executed, but that it ſhould be indorſed 
upon it, that this was only a Duplicate. But the Matter being moved again by the other 
Side, the Order was diſcharged ;z becauſe the Decree being once exccuted, the Court had no 


more to do in it. Ar. Ca. Eq. 166. 
A Deed Poll is that which is plain without any indenting when the Parchment or Paper 


is polled or cut even, | 

This was antiently called Charta de una parte; for it is ſingle and but one, which the 
Feoffee, Grantee or Leſſee, for the moſt part has, | | 

Every Deed that is pleaded ſhall be intended to be a Deed Poll, unleſs it is alledged to be 
indented, It commonly begins thus, To all People 7 whom theſe Preſents ſhall come, &c. 
or Know all Men % :beſe Preſents, & c. In this Deed Poll a Leſſee is not eſtopped or 
concluded to plead, that the Leſſor had nothing at the Time of the Leaſe made; tor the 
Leſſor only puts his Seal to it, and delivers it only as his Act. 

If a Deteaſance of a Statute be indented, yet it is but in the Nature of a Deed Poll, 
and the Words of the Defeafance are the Act and Words of the Conuſee only; and if 
the Conuſor and Conuſee deliver a ſeveral Deed to one another, and there is a Variance 
in any matcrial Point, it ſhall be expounded according to the Deed delivered by the Conuſee. 
2 And. 58. 

It an 3 be not made between Parties, it is in Nature of a Deed Poll, and thereby 
the Party may covenant with a Stranger. 2 Lev. 74. 

A. by a Deed Poll covenanted with B. to ſell him Lan 2007. and B. by the ſame 
Deed covenanted with A. to pay the Money. B. ſealed and delivered it as his Deed to 4. 
and ſo did A. to B. This was adjudged the Deed of both A. and B. a he that has it may 
have Covenant againſt the other on Breach. 2- And. 3o. | 
By Sat. 27 H. 8. c. 16. No Manors, Lands, Tenements or other U ſhall 
aſs, alter or change from one to another, whereby any Eſtate of Inheritance or Freehold 
ſhall be made or take Effe& in any Perſon or Perſons, or any Uſe thereof to be made by 
Reaſon only of any Bargain and Sale thereof, except that the ſame Bargain and Sale be 
made by Writing indented, ſealed and inrolled. 

For more of this Ad, vide Tit. Bargain and Sale, poſt. 

And by Stat. 32 H. 8. c. 28. All Leaſes of any Manors, &c. by Writing indented under 
Seal for Term of Years, or Life, by any Perſon of full Age, having any Eſtate of In 
heritance either in Fee-ſimple, or in Fee-tail, in their own Right, or in the Right of their 
Churches or Wives, or jointly with their Wives, of any Eſtate of Inheritance made before 
the Coverture or after, ſhall be good and effectual in the Law againſt the Leſſors, their 
Wives, Heirs and Succeſſors, and every of them. 

See more of this Act Tit. Leaſe, poſt. 

And by Stat. 13 Eliz. c. 7. A Bargain and Sale of a Bankrupt's Eſtate muſt be by Deed 
indented and inrolled. 

For this Statute ſee before Page 96. | 

And by Stat 43 Eliz.c. 11. Where the Queen or her Succeſſors is or ſhall be Lord or Owner 


of the Frechold of the Soil of Waſte or Common (propoſed by this Act to be drained 2 
recovere 
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recovered in the llle of Ely, and the Counties of Cambridge, Huntington, Northampton, Lin- 
ln, Norfolk, Suffolk; Suſſex, Eſſex, Kent, and County Palatine of Durham) the moſt Part 
of the Commoners in ſuch Soil may contrat?, bargain, aſſign and ſet forth Part of their Com- 
mon therein, to any Perſons who will undercake the Draining; which ſhall bind all the ſaid 
Commoners, their Heirs, Executors or Aſſigns, and all others that ſhall hereafter, by Rea- 
ſon of any their Reſidence, claim any Common of Paſture in the ſaid Waſtes or common 
Grounds whereof the Soil belongs to the Queen, of and for all their Intereſt or Claim of 
Common therein; To hold according to the true Intent and Effect of ſuch Contract, Bar- 
oain, Aſſignment and Conveyances, by Writing indented, ſealed and delivered by the moſt 
Part of ſuch Commoners, as ſhall be made between the moſt Part of ſuch Commoners and 
ſuch Undertakers : But ſhall not in any Sort be of any Effect or Validity againſt the Queen, 
her Heirs, Succeſſors or Aſſigns, or their Eſtates in the Soil thereof, except ſuch Convey- 
ances be by Writing indented in Parchment, and one Part thereof under the Hands and Seals 
of moſt Part of the Commoners ſo contracting the ſame, certified into Chancery, if the 
Waſte or Soils ſhall be of the Poſſeſſions of the Queen's Crown of England; and except her 
Majeſty's Royal Conſent be obtained thereunto, and ſignified by and under the Queen's 
Privy Seal, or Great Seal, and inrolled in the Queen's ſaid Court of Chancery; and after 
ſoch Aſſent ſo had, ſignified and inrolled, then the ſame Contracts ard Covenants ſhall be 
good and available to all and every ſuch Undertakers, their Heirs and Aſſigns, againſt the 
Queen's Heirs and Succeſſors, according to the Proviſions, Agreements and Covenants ſo 
aſſented unto by the Queen, her Heirs and Succeſſors; and where they are of the Poſſeſſion 
of the Duchy of Lancaſter, then the ſaid Contract, Bargain, Aſſignment of or from the 
Queen, ſhall not be of any Effect or Validity againſt the Queen, her Heirs, Succeſſors and 
Aſſigns; except ſuch Contract and Bargain touching the Premiſſes, and ſuch Aſſignment and 
ſetting forth of ſuch Part to the ſaid Undertakers to hold in Severalty be, by Writing indented 
in Parchment, ſealed and delivered by the ſaid Commoners, or the moſt Part of them, and 
the faid Undertakers, and one Part thereof, certified under the Hands and Seals of moſt 
Part of the Commoners, into the Queen's Court of the Duchy of Lancaſter for the Time 
Being, and her Majeſty's Royal Conſent under the Seal of the ſaid Duchy obtained there- 
unto, and there inrolled in that Court; which Conſent Royal being obtained for the Soil 
of ſuch Waſte, being of the Poſſeſſions of the Crown, and under the Seal of the ſaid Duchy, 
of the Queen's Soil of ſuch Waſte as are of thoſe Poſſeſſions, the ſaid Undertakers, and theit 
Heirs and Aſſigns, ſhall and may enjoy in Severalty the Soil of ſo much Waſte and Com- 
mon as was ſo conttacted for, aſſigned and ſet forth by the moſt Part of the Queen's 


Commiſſioners, in ſuch Sort and Quality as the ſaid Undertakers ſhall hold and enjoy the 
Intereſt of Common to all Intents and Purpoſes; 


Impairing, Diminiſhing, Letting, Taking away or Extinguiſhing of the Intereſt of Com- 
moners, or any of them, or of the Lords or Owners of the Soil, of, in or to any Part of 
the Reſidue of the Waſte or Commons which is not or ſhall not be ſet forth of aſſigned to 
the Undertakers, nor to any Franchiſes or Liberties; or Waif, Stray; Leet, Law-Day, nor 
other Liberties to be uſed or taken in the Part ſo to the ſaid Undertakers aſſigned, but that 
as well the Commoners and Lords and Owners of that Soil, ſhall and may enjoy their Com- 
mons in the Reſidue thereof; and the Queen's Majeſty, her Heirs and Succeſſors, and the 


Part as heretofore was lawfully uſed, and as they or any of them ſhould or might have 
Cone, if this Act, or ſuch Contract, Bargain and Aſſignment, had nevef been. 

Provided always, that this Act, or any Thing therein contained, ſhall not extend either 
to any Bargain, Sale, Agreement, Grant, Conveyance or Aſſurance, or to the Inning, 
Draining, or Laying dry of any Commons, Marſhes or ſurrounded Grounds, whereby or 
by Means whereof any of the Havens or Ports of the Realm may be in any Sort annoyed, 
Impaired or hindred, nor to any Grants within eight Miles of Tarmouth, or ſix Miles of 
Lym in Nerfolk. | 

Note; The preceding Clauſe of this Act relates to Contracts, c. made concerning the 
Waſtes and Commons of which the Soil belongs to Subjects, but it does not direct ſuch 
Contracts, Sc. to be by Deed indented ; the Clauſe of the Act is as follows: | 

t is enacted, That the Lord or Lords, as well Bodies Politick or Corporate, as any 
other Perſon or Perſons whatſoever of all and every the Waſte and Commons aforeſaid, 
and the moſt of the Commoners for their particular Commons, and likewiſe the Owners, 
nd ſuch as have or ſhall have Intereſt in any ſeveral ſurrounded Grounds lying within or 
dear the ſame, may contract or bargain for Part of ſuch Commons, Waſtes and Severals 
woreſaid, with ſuch Perſon and Perſons which will undertake the Draining and Keeping dry 
perpetually the ſeveral Waſtes or Commons of that Quality; which Contract, and Bargain 


and 


Provided always, that this Act, nor any Thing therein contained, . ſhall not extend to the 


Lords and Owners, ſhall and may have and enjoy ſuch Liberties and Franchiſes in ſuch their 
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Kinds of Deeds, Part 1 


tail in his own Right. (2) Any Perſon ſeiſed of an Eſtate in Fee-ſimple in the Right of his 


and Conveyances thereupon made, ſhall be good and available in Law to all Conſtrugi,,. 
and Purpoſes againſt the ſaid Lords of the ſaid Soil, and Owners of Severals, and their H ON 
Succeſſors and Aſſigns, and all the Commoners, and ſuch as ſhall or might have Com eirs, 
ot Intereſt there afterwards, according to the Contracts, Covenants, Proviſions and a mon 
ments in thoſe Conveyances to be ſpecified, and for ſo much of ſuch Commons, Wane © 
Severals, as ſhall be ſo contracted or conveyed; To hold and enjoy in Severalty, to y or 
Perſon or Perſons, his or their Aſſignee or Aſſignees, as ſhall or have undertaken the Koni 
in ſuch Manner and Form as his or their Eſtates and Intereſt are or ſhall be, by or = 
ſuch Contracts or Agreements, by ſuch Conveyances limited or appointed, Pon 
There are three Kinds of Perſons who may make Leaſes for three Lives, Gc. but th. 
muſt be by Deed indented, and not by Deed Poll, viz. (1) Any Perſon ſeiſed of an Eft, 


Church. (3) Any Huſband and Wife ſeiſed of any Eſtate of Inheritance in Fee · ſimple 
Fee- tail in the Right of his Wife, or jointly with his Wife before the Coverture or = 
viz. the Tenant in Tail by Deed to bind his Iſſue in Tail, but not the Reverſion or Re 
mainder; the Biſhop, Sc. by Deed without the Dean and Chapter, to bind his Sucreflors , 
the Huſband and Wife by Deed to bind the Wife and her and their Heirs; and theſe 8 
made good by the Statute of 32 Hen. 8. | 


(B) Of the various Kinds of Deeds with Relation to their Uſe and Epic. 


1 are ſome Deeds which concern the Publick, and others which concern and 
are made between particular Perſons. | 

And of theſe ſome are abſolute and ſome conditional, ſome concern the Realty, ſome the 
Perſonalty, and ſome are mixed. 

Some Deeds contain Matter of Grant, or Gift, amongſt which Feoffments, Gifts, Bargain 
and Sale, Grants and Leaſes, are the chief. 

N And ſome of them contain Matter of Diſcharge, as Releaſes, Acquittances, Defeaſances, and 
uch like. 

And ſome of them contain other Matter, as Confirmations, and ſuch like. 

Or as they are otherwiſe diſtinguiſhed : Some of them are conſtitutive and making, and ſome 
are remiſſory or liberatory. Some of the firſt Sort are creating, i. e. ſuch whereby an Eſtate, 
Property or Obligation, not having Eſſence before, is newly raiſed and created; as the firſ 
Grant of a Rent, Common, Way, Sc. Eſtate-tail for Life, Years, Sc. and ſome of them 
are conveying, i. e. ſuch by which Eſtates, Properties, and the like, being already created, 
are conveyed to others; as Feoffments, Bargains and Sales, Grants over, or Affignments, Sur- 
renders, and the like. | 
| Thoſe of the laſt Sort are ſuch as deſcribe and teſtify ſome precedent Contract for a Duty 
or Fact to be paid, performed or done, releaſed or diſcharged ; of which Sort are all A 
quittances, Releaſes, and other ſuch like Matters of Diſcharge. 

But obſerve, Firſt, That there may be and are divers other Kinds of Deeds beſides thoſ: 
N * are named before; for every Agreement put in Writing, ſealed and delivered, becomes 
a Deed. * 

And Attornments, Exchanges, Surrenders, Partitions, Authorities,/ Commiſions, Licences, 
Revocations, and the like, are uſually made, given, done and granted by Deed ; and there 
are divers other Inſtruments concerning Merchants, and other Affairs; if therefore any of 
theſe be done by Deed, ſuch a Deed is for the moſt part ſubject to the Rules of Deeds here- 
in laid down. | : | 

Although Feoffments, Gifts, Bargains, Leaſes, Attornments, Exchanges, Surrenders, and 
ſuch like, may in divers Caſes be as well made and done without as with a Deed ; yet if a 
Man will make his Claim to any Thing given or granted by ſuch Feoffments, Gifts, Sc. bi 
Deed, ſuch Deed muſt be a good and perfect Deed. _ 

Conveyances are either, (1) According to the Courſe of the Common Law; (2) According 
to, or by Force or Power of As of Parliaments; or (3) According to Cuſtom. 

Firſt, Accoꝛding to the Courſe of the Common Law, there are two Kinds of Con- 
veyances ; 1. By Matter of Record; 2. By Matter in pais. 

I. By Matter of Record, they are either, (1) By Fine; (2) By Common Recovery; ot (3) 
By Deed inrolled. 

1. Fines in general are of two Kinds; (1) At Common Law ; or (2) With Proclamations: 
And their Effects are, (1) In Relation to the barring Privies, or Conveyance of Eſtates; ot. 
(2) In Relation to Strangers, Non-claim, | 


2, Commis 
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2. Common Recoveries as to their Kinds, are either with ſingle, double or treble Voucher: 
And as to their Effecis, they are (1) In Relation to transferring or barring Eſtates-tail, Re- | 
mainders, Reverſions, Cc. [ 

3. Deeds inrolled are of three Kinds; (1) Deeds inrolled by ſpecial Cuſtom, as in London; 
(2) Deeds inrolled at Common Law; or (3) Deeds inrolled in Purſuance of Stat. 27 H. 8. of 
Bargains and Sales inrolled. 


Il. Conveyances by Matter in pais, are either, (1) Without Deed; or (2) By or with 
Deed. Eg : 

Conveyances in pais without Deed, are either, (1) Of Chattels, as Leaſes or Extents of 
Land, which may be either by Grant or Aſſignment by Parol, or by Exchange, (but as to 
the lat Quære); or (2) Of Freebolds of Lands by Livery, and Conveyances in pais with or 


by Deed, with Relation to the creating or paſſing Eſtates, are called Charters, Grants or Feoff- 
gents. | a 

Deeds with Relation to their C/ (as has been obſerved in the laſt Section of Chapter g.) 
ate either, (1) Such as have their Efficacy without the Adjunct of ſome other Ceremony; or 
(z) Such as to their Effects require another Ceremony to be joined with them. 


J. As to the firſt they are of three Kinds, (1) Grants, (2) Releaſes, and (3) Confirma- 
11998. 

As to Grants; there are many Things that are of an incorporeal Nature; as Advowſons, 
Tithes, Liberties, Commons, &c. that cannot paſs from one to another by Act of the Party 
without Deed, and yet paſs by Decd without any other Ceremony requiſite. 

is to Releaſes, they are of ſeveral Kinds, viz. (1) Releaſes whereby the Thing releaſed 
is extinguiſhed in the Poſſeſſion of the Releaſe; as Rights, Common, Seigniories, Rents, 
Sc. and other Profits iſſuing out of Lands by Releaſe to the Tenant z or (2) Releaſes where- 
by an Eſtate is transferred, which is either by Mitter le Eftate, as of one Jointenant to ano- 
ther; or by Encreaſe or Enlargement of the Eſtate, being made by the Reverſioner to the 
Leiſee in Privity, with apt enlarging Words. 

As to Confirmations, they are of two Sorts, viz. 1. Corroborating the Eſtate of which it is 
made; as Dean and Chapter confirming the Grant of the Biſhop ; Patron and Ordinary con- 
firming the Grant of the Parſon; or the Diſſciſee that of the Diſſciſor. 2. Enlarging the 
Eſtate with apt Words, as in Caſe of Releaſe. 

II. And as to ſuch Deeds as require a Ceremony concomitant with them to make them 
efeCtual z ſuch Ceremonies are Livery of Seifin in the Caſe of Feoffment, though by Deed ; 
or Attornment, which is requiſite in Grants of Reverſions, Remainders, Rents, Seigniorics. 

The Effets of Attornments are, (1) To create a Privity of Diſtreſs or Action, as in the 
Caſe of Fines, Quid juris clamat, Quem redditum reddit, Per que ſervitia. Or (2) To paſs 
the Intereſt, as in Caſe of Grants ſingly by Deed. 


As to other Concomitant Ceremonies, ſee the laſt Section of Chapter 5. 

 S:condly, Conveyances accozding to, oz by Fozce oz Power of Ads of Parlia⸗ 
ment, are of two Kinds; 1. By way of Bargain and Sale, according to the Stat. 27 H. 8. 
2. By way of Uſe, which is either, (1) With Tranſmutation of Poſſeſſion, as by Feoffment 
or Fine; or (2) Without Tranſmutation of Poſſeſſion, by Covenant to ſtand ſeiſed. 3. By 
way of Deviſe. 

Thirdly, Convepances accozding to Cuſtom. Theſe are of Copyhold Eſtates, which 
are either by the Grant of the Lord where he is abſolute Owner; or by Surrender and Ad- 
mittance, where the Owner is a Copyholder. | 

All which Kinds of Deeds and Inſtruments, whether conſticutive, conveying, reſtrictive, 


remiſſory or liberatory, are propoſed to be particularly treated of in the enſuing Part of this 
Chapter, viz. under the Titles of, | 


1. Feoffment. 
2. Fine, which is a Feoffment on Record. 


3. Common Recovery, which is a common Conveyance, and is in the Nature of a Feoff- 
ment on Record. 8 


4. Indentures to lead the Uſes of Feoffments, Fines and common Recoveries. ; 
5. Covenants to ſtand ſeiſed to Uſes. | a 

6. Bargain and Sale. | | 
7 
8 


Grant. 
. Leaſe. | 
9. Releaſe. | = 


j 
10. Leaſe and Releaſe. 
11. Confirmation. | 


| f 
12. Aſſignment. | Þ 
| 6 H 13. Mortgages. | 


| 
| 
; 
7 
1 


— — 


1 


486 : Kinds of Deeds. 


— * 


CONNORS — 


ä 


——_ * dl. th th. 


13. Mortgages. 

14. Exchange. 

15. Surrender. 
16. Revocation and new Declaration. 
17. Statute. 

18, Obligation and Bond. 

19. Defeaſance. 

20. Will and Teſtament, 


SRT. I. 
Of Feoffments. 
(A) Feoffment what, and Feoffor and Feoffee who, 
Feoffment, Feoffment is a Conveyance in Fee- ſimple of a corporeal Eſtate of Inheritance by Word 
Definition of or Writing, with Livery of Seiſin. . 
the Thing. The Word Feoffment ( Feoffamentum) in the Opinion of ſome Writers, is derived from the 


28 o Gothick Word Feudum, which is interpreted ee, and ſignifies Donationem Feudi. Cowel's 
e | 
Loa Coke (Co Lit. . a.) ſays, Feoffment is derived from the Word of Art Feodum quia 
eſt Donatio Feodi; for the antient Writers of the Law call a Feoffment Donatio, of the Verb 
Do or Dedi, which is the apteſt Word of Feoffment; and that Word Ephron uſed (Gen. 23. 
ver. 11, c.) when he enicotted Abraham, ſaying, I give thee the Field of Machpelah —_ 
againſt Mamre, and the Cave therein I give thee, and all the Trees in the Field and the Borders 
round about; all which were made ſure unto Abraham for a Poſſeſſion, in the Preſence of 
many Witneſles. 
It is a Con- A Feoffment is a Conveyance in Fee-ſimple ; for Lit. $. 57. ſays, a Feoffor is where a Man 
veyance in enfeoffs another in any Lands or Tenements in Fee-fimple, and makes this Difference be- 
Fee ſimple. tween him and a Donor or Leſſor: A Donor (ſays he) is where a Man gives certain Lands 
or Tenements to another in Tail, and a Leflor is where a Man lets to another Lands or Te- 
nements for Term of Life or Years, or to hold at Will. | 
Of a corpo- A Feoffment muſt be of a corporeal Eſtate of Inheritance, An Eſtate in Fee or Inheritance 
real Eſtate. is either corporeal, as Lands and Tenements which lie in Livery, comprehended in the Word 
* 5:4 vids Feeffment, and may pafs by Livery by Deed, or“ without Deed, which ſome call Hereditas 
Srat. 29 Car. corporata. Or incorporeal, which lie in Grant, and cannot paſs by Livery, but by Decd, as 
2.c- 3. 7. Advowſons, Commons, &c. which by ſome is called Hereditas incorporata. Co. Lit. g. a. 
LIE Sometimes a Conveyance is improperly called a Feoffment when an Eſtate of Freehold 
only paſſes. Co. Lit. g. a. 
By Freebold only is meant ſuch Eſtate as is not Fee-ſimple, or of Inheritance, as a Man's 
own or another's Life, or an Eſtate in Tail; for although ar Eſtate in Fee-ſimple is Free- 
hold too, yet it is alſo an Eſtate of Inheritance, and the greateſt Eſtate a Man can have. 
Theſe Eſtates are called Freeholds to diſtinguiſh/ them from Eſtates for Years, Chattels 
upon incertain Intereſts, Lands in Villenage, or cuſtomary or Copyhold Lands. And Nee, 
that Tenants by Statute-Merchant, Statute-Staple or Elegit, are ſaid ro hold Lands ut liberum 
Tenementum till their Debts be paid ; but in Truth they have no Freehold but a Chattel, 
which goes to the Executors. Co. Lit. 43. B. 2 
By Wo:dor A Feoffment muſt be by Word or Writing. Parol Feoſfments were uſually made in former 
Writing. Times, but now they are reſtrained (by the Stat. 29 Car. 2. c. 3. of Frauds and Perjurics) 
to extend no farther than Eſtates at Will. See the next Diviſion (B). 
So that now Feoffments are uſually made in Writing, and then they are called Deeds of 
Feoffment, as a Diſtinction from Parol Feoffments. 
Witch Livery Livery of Seiſin muſt be of the Thing conveyed, for till that is made, the Words or Deed 
of Sciin. of Feoffment have no Effect to change any Uſe, nor paſs any Eſtate but at Will, ſo that 
| Livery of Seiſin is eſſentially neceffary. e 
Iaveſliture. The Feudiſts call a Feoffment an Inveſtiture. Spelm. Gloſſ. verbo Froſfure. 


Feoffor and A Feoffor is he who makes ſuch Feoffment; and a Feoffee is he to whom it is made. 
Feoffee who. 


Eafeoff what. From whence proceeds the Word enfeoff ; ſo one may properly ſay, ihe Feoffor enfeoffs 
the Feoffee of ſuch and ſuch Lands, Tec. . 


(B) Of 


Ch. 6. 5. 3. Feoffment. Ee” 


(B) Of the Antiquity of Peoffments. 


8 all Property in Lands began by Occupancy, ſo it ſeems the firſt Method of tranſ- 
ferring Property was by Inveſtiture (that is by Feoffment); for as no Man could ori- 
pinally appropriate but by ſettling himſelf in the Poſſeſſion and Application of it to his own 
Uſe; ſo no Man could transfer but by a ſolemn and publick Delivering over the Poſſeſſion, 
and the Ceremony uſed in ſuch Act of Delivery is in our Law called Livery of Seiſin, and 


is thus defined, Solemnis rei feudalis traditio ſub proteſtatione fidei coram teſtibus vaſſalo facta. 
Spelm. Gloſſ. 510. | 


The End and Deſign of this Inſtitution was, by this Sort of Ceremony or Solemnity, to 
give Notice of the Tranſlation of the Feud from one Hand to another; becauſe if the Poſ- | 
ſeſlon might be changed by the private Agreement of the Parties, ſuch ſecret Contracts | 
would make it difficult and uncertain to diſcover in whom the Eſtate was lodged ; and con- 
ſequently the Lord would be at a Loſs of whom to demand his Services, and Strangers 
equally perplexed to diſcover againſt whom to commence their Actions for the Proſecution 
and Recovery of their Right; to prevent therefore this Uncertainty, the Ceremony of Li- [ 
very and Seiſin was inſtituted, | 

This Method of Conveyance was made uſe of before Men were acquainted with Letters, | 
and therefore it was required to be on the Land, or near the Land, that the other Tenants | | 
of the Manor might be Witneſſes of it, who in thoſe Days were called to the Lord's Court | 
to determine all Controverſies relating to ſuch Tranſlation; and though after the Uſe of Let- 
ters a Charter of Feoffment was introduced, yet was not this neceflary, but only tended to 

the Authentication or Evidence of itz and ſo our Law determined before the Statute of 
Frauds and Perjuries. See the Alterations that Statute made hereafter. 

t has been before obſcrved, that Epbron enfeoffed Abraham (Gen. 23. ver. 11, Sc.) of the 
Field of Machpelab over againſt Mamre, and the Cave therein and all the Trees in the Field 
and Borders round about, in the Preſence of many Witneſſes, A. M. 2133. 

It is plain in the Scriptures, that upon making a Feoffment of Lands Livery of Sciſin 
was made; for we read in Ruth, chap. iſt and 4th, that Elimelech, his Wife Mami, and 
two Sons Mahlon and Chilion, went into the Land of Moab, where the two Sons married 
Orpab and Ruth: The Father and two Sons died; the Widow returned into her own ͤ Coun— 
try with Ruth her Daughter-in-law. Now Boaz was a near Kinſman to Elimelech, and Noami 
thought he had a Right to inherit her Husband's Lands; but Boa called into Judgment 
a nearer Relation than himſelf, and adviſed him to redeem the Eſtate according to the Man- 
neren Trae; and telling him, that if he would not, he himſelf was the next after him. 
He aid he would redeem it; but upon Boaz's telling him, that upon buying the Land of 
the Hand of Noami, he muſt buy it alſo ot Ruth the Moabiteſs, the Wife of the Dead, to 
raiſg up the Name of the Dead upon his Inheritance, the Kinſman replied, he could not 
re-l-em it for himſelf, leſt he married his own Inheritance, and ſo offered Boaz his Right 
ſo he pulled off his Shoe, and gave it to Boaz in the Name of Seiſin of the Land; for it 
was the Manner in former Time in Mael concerning redeeming and changing, and to con- 
fiim all Things, a Man plucked off his Shoe, and gave it to his Neighbour, and this was 
a Teſtimony in Jracl. And Boaz ſaid to the Elders and all the People, Je are Witneſſes 
this Day, that I have bought all that was Elimelech's, and all that was Chilion*s and 
Mahlon's, of the Hand of Naomi. Moreover, Ruth the Moabiteſs, the Wife of Mahlon, 
bave I purchaſed to be my Wife, to raiſe up the Name of the Dead upon his Inheritance, that 
the Name of the Dead be not cut off from among his Brethren, and from the Gate of this Place: 
Ye are Witneſſes this Day. And all the People that were in the Gate, and the Elders ſaid, 
IWe are Witneſſes. I | 

This was about 1312 Years before Chriſt. See Deut. chap. 25. ver. g. to Lr. | 

And Lord Coke (2 Inſt. 119.) obſerves,” that Feoffments in England by Deed or without | 
Deed were of great Antiquity in antient Times before the Conqueſt. l 


: (C) Of the Kinds of Feoffments, N 


[Fofiments are either by Parol or Writing. ; | 
A Feoffment in Writing is either by Deed Poll or indented. 3 h 
Feoffinents were antiently made in moſt Caſes by Word without Writing, but now in few | 

Cafes otherwiſe than in Writing. See the Stat. 29 Car. 2. c. 3. ' EN | : { 
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Feoffment. | Part I. 


The Dif- 


ference be- 


tween Feoff- 


ments at Com- . A. 
mon Law and ſtarts, and have not had Continuance above 150 Years. 


Feoftments by In Caſe of thoſe at the Common Law the Feoffor ought to be ſeiſe 
Stat. 1 R. 3. Time of the Feoffment, but in Caſe a Feoffment be made according to 


How made, 


The Father enfeoffed the Son to the Uſe of the Father himſelf for his Life, and after his 
Deceaſe then to the Uſe of the Son and his Heirs; and after the Father and Son (upon Com. 
munication that the Father ſhould rehave the Land in Fee) came together to the Land, and 
upon the Land by Parol, without any Deed the Son delivered Seiſin of the Land to the Fa. 
ther, Habendum to him and his Heirs, Sc. This was held a good Feoffment, and in Lap 
the Acceptance of Livery implies two Effects, viz. firſt a Surrender, and after a Feoffment: 
as a Surrender to the Grantee of a Reverſion amounts to an Attornment and Surrender. Bye 
358. pl. 48. Bendl. 288. | 111777 

A Feoffment with Livery without Deed, by way of Mortgage, has been held good. 
Mod. 144. | 

A Feoffment might have been of an Advowſon by Livery of the Door of the Church 
without Deed. 43 Ed. 3. 1.6. - 

A Feoffment might be with Attornment of a Manor without Deed; and the Services 
would paſs by Letter of Attarney. 3 Co. 29. 20 H. 6. 7. 4. 

The Queſtion was, Whether an Advowſon would paſs by the Livery made in the View ef 17 
Church without Deed or not, the Church being full of an Incumbent. Upon which it was xe. 
ſolved by the Lord Chief Juſtice of the King's Bench and Juſtice Mantoced, to whom the 
ſame was referred, that the Advowſon could not paſs by that Livery. Cary's Rep. 74. | 

And Livery of Seiſin (contrary to the Opinion of Coke Ch. Juſt.) might be received with. 
out Deed, as a Stranger might take Livery to the Ule of J. S. and if after J. S. agreed to 
it, it was held good. 2 Sid. 61. | 

By Stat. 29 Car. 2. c. 3. it is enacted, That after the 24th of June 1677, all T cafes, 
Eſtates, Intereſt of Freehold or Terms of Years, or any uncertain Intereſt of, in or out of 
any Meſſuages, Manors, Lands Tenements or Hereditaments, made or created by Livery 
and Sciſin only, or by Parol, and not put in Writing, and ſigned by the Parties ſo makir 
or creating the ſame, or their Agents thereunto lawtully authorized by Writing, ſhall have 
the Force and Effect of Leaſes or Eſtates at Will 6nly, and ſhall not either in Law or Equity 
be deemed or taken to have any other or greater Force or Effect; any Conſideration for 
making any ſuch Parol Leaſes or Eſtates, or any former Law or Uſage to the contrary not- 
withſtanding. | | 

2. Except nevertheleſs all Leaſes not exceeding the Term of three Years from the making 
thereof, whereupon the Rent reſerved to the Landlord during ſuch Term ſhall amount unto 
two third Parts at the leaſt of the full improved Value of the Thing demiſed. 

3. And moreover that no Leaſes, Eſtates or Intereſt, either of Freehold or Terms of 
Years, or any uncertain Intereſt, not being Copyhold or Cuſtomary Intereſt, of, in, to or 
out of any Melluages, Manors, Lands, Tenements or Hereditaments, ſhall at any Time 
after the ſaid 24th Day of June be aſſigned, granted or ſurrendred, unleſs it be by Deed or 
Note in Writing, ſigned by the Party ſo aſſigning, granting or ſurrendring the ſame, or their 
Agents thereunto lawfully authorized by Writing, or by Act and Operation of Law. 

And there is a Difference between a Feoffment at Common Law and a Feoffment ac- 
cording to the Statute of 1 K. 3. which operates ſub modo, Thoſe at Common Law are the 
antient Conveyances of Lands, but they which are accordi the ſaid Statute are Up- 


the Lands at the 


e ſaid Statute, the 
Feoffor needs not be in Poſſeſſion. | / 
Feoffments at Common Law give. away both Eſtates and Rights, but Feoffments by 
Statute give the Eſtates but not the Rights. | * 

The Feoffee at Common Law is in the Per, vix. by the Feoffor; but if by the Statute, 
the Feoffee is in the Poſt, viz. by the firſt Feoffees. | 
So a Feoffment by Ceſtuy que Uſe by Force of the ſaid Statute will not faſten upon any 


Thing but what the Statute requires. 5 H. 7.5. 21 H. 7.25. 2 Roll. Rep. 334. Godb. 318. 


(D) Feoflnent, how made and executed, 


I* has been already obſerved, that ſince the Stat. 29 Car. 2. c. 3. Feoffments in moſt Caſes 
muſt be by Deed in Writing, Poll or indented. | 

The Poll Deeds were uſually made in Latin, and did begin, Sciant preſentes & futuri 
quod ego, &c, but ſometimes in Engliſh, and did begin, To all Chriſtian People, &c. and 
were called Deeds Poll, becauſe they are cut plain at the Top without indenting. Co. 
Lit. 229. a. 

1 begin, This Indenture; and muſt be indented at the Top, for the Writing of 
This Indenture, without the actual indenting of it, will not do. Co. Lit. 229. 4. 10 


Ch. Il. 6. —_ Feoffment. 


Both 74 Poll Deeds = Indentures muſt be written in Parchment or Paper. Co. 
1. 229 
Lide a antient Forms « and Examples of theſe Deeds are very brief and yet they had theſe 
Parts contained in them: 

1. The Premiſſes. 2. The Habendum, 3. The Tenendum. 4. The Reddendum. 8. 5. The 
Clauſe of Warranty. 6. The In cujus rei teſtimonium. 7. The Date. 8. The Clauſe of 


His teftibus. Hæc fuit candida illius etatis fides & i e. que pauculis lineis omnia fidei 
firmamenta 1 ok 


All which different Parts are fully treated of in the fifth Chapter. 

The Execution of a Feoffment is by Signing, Sealing and Delivery of the Deed, and alſo and executed. 
by Livery of Seiſin made by the Feoffor to the Feoffee, or elſe by Attorney or Attornies, 
authorized by, Deed to deliver Seiſin, or to receive it, as the Caſe ſhall be. 

Bur nothing of the Land paſſes by the Delivery of the Deed, though upon the Land. 

Popb. 49: 
But the F coffce upon his Entry (until Livery) will become Tenant at Will to the Feoffor. 
3 
i if the Deed is delivered on the Land in the Name of Seiſin of the Land; or if 
the Fooffor ſays to the Feotfee, Take and enjoy the Land according to the Deed; or enter into 
the Land, and Ged give you Joy of it: Theſe Words would amount to a Livery. Co. Lit. | 
57. 4. 48. 4. 9 Co. 137. 6. 6 Co. 26. 2 Roll. Abr. 7. Vide Cro. Jac. 80. which ſeems 


contra. | 


A Delivery of any Thing upon the Land in the Name of Seiſin, although it be nothing 
relating to the Land, as a Gold Ring, Sc. it is good. Co. Lit. 48. a4. 
A Deed executed by Livery ſhall not take Effect any other way. Anderſ. 113 Popb. 49. 
A Father in Conſideration of Love which he beared to his Son, and for natural Affection 
to him, bargained and ſold, gave, granted and confirmed to him and his Heirs the Land 
the Deed was ,inrolled: This did not paſs the Land, unlefs Money had been paid, or it were 


exccuted with Livery z but becauſe the Son was then in Poſſeſſion, it was held that it ſhall 
enur: as a Confirmation. Cro. Fac. 13H pl. 17. 4G. 31. 4. 


The Manner of making Livery, ſee polt. 


(E) What amounts to 4 Feoffment, 


A Ltaſe and Releaſe countervails a Feoffment. Bro. Feoffment de terres, pl. 8 44 E 3.3. 

A Leaſe. for Years and Releaſe is ſaid to have been adjudged a good Feoffment, be- 
Cauſe a — paſſes by the Releaſe; and that if it was a Grant of a Reverſion after the 
Death of Tenant for Life, it would be otherwiſe. , 11 H. 4. 33. 4. Bro. Feoftment. de 
terres, pl. 13. And that it would be otherwiſe if it be with a Warranty: Bro. Feoffment 
de terres, pl. 10. 

A Leaſe for Years, and a Releaſe afterwards made to the Leſſee in Fee, is, in a Manners 
agreed to be a Feoffment. Per Fitz. contra to Ingham., 

And a Leaſe fer Life, and a, Releaſe in Fee, countervails a Fealfment but is not a Feoff- 
ment in Fact; for the Fee and Freehold do not go «no fats, as in Caſu ſupra: \ Bro. Feff- 
ment de terres, pl. 30. —— 31 A/. 23. 

In Formedon the Tenant in Dower granted his Eſtate to W. N. ab afterwards, be in Re- 
verſion releaſed to him in Fee: This is no Feoffment, and yet it countervails a Feoffment; 
but if the Iſſue be taken, if the Heir infeoffed him, this is no Feoffment; Wood Faveas m_ 
citand'. Bro. Fcoffment de terres, pl. 44, 38. Co: Lit. 267. ai (1+ 

A Releaſe to a Diſſeiſer is an Extinguiſhment of the Action and Right, 3 nat a Feoff 
ment; for a Feoffment is, where there is a Tranſmutation of Poſſeſſion from one to 


another, which there is not upon a Releaſe by a Diſſeiſee to the Dilleiter. Bro. dec de 
terres, pl. 10. 


And a Frechgld will not paſs by a Releaſe. Lian, pl 56. h 
A Bargain and Sale was made to J. S. and his Heirs Deed indented but not inrolled, p 


1. 
and the Bargainor made Livery of the Land ſecundum formam Cbartæ, Cc. this was held a , 
good Feoffment. 2 And. 68. 


If one who has a Freehold in Poſſeſſion levies a Fine come ceo, c. it enures as a Feoff- | 
ment with Livery on Record; but where he has but a Reverſion or Remainder, it enures only 
as a Grant thereof, without Tort preſumed or done to the Polleion of a Stranger, who has \ 
the Freehold. Moer, fol. 629.  . . | 1 

The Father ſeiſed in Fee infeoffed his Son in Fre, to che Ufz of the Buber for Life, * ü | 
after to the Uſe of the Son in Fee; and after to the Intent that the, Fathen ſhould be enabled bl 
io make a Leaſe to the Son for ſixty Tears, Dp Son Laie any Writing , | 

er 
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of tbe Uſe not diſpoſed of is in himſelf by Reſult. Bid. 


IF A. makes a Feoffment to B. to the Uſe of his. laſt Will expr 


—"—_——  - 


Father of the Tenements aforeſaid, Habendum to the Father and, his Heirs. The "© 
held the Feoffment goody and in this is implied that the Father ſhould. have the 1 . 
to him and his Heirs for the Uſe intended. nd. 31. pl. 126. Dyer 358. pl. 48. Band 
288. pl. 288. a 8 3 | 

1 * made a Feoffment to the Uſe of himſelf in Tail, the Remainder to his Son 3. 
Tail. The Father died, and the Son entred, and by Indenture made a Bargain and Sale a 
the Land (without any Words of Dedi and Conceſſi) to the Uſes of J. S. in Fee, and in the 
Indenture was a Letter of Attorney to make Livery, which was made accordingly. 


by the ſaid Indenture covenanted, that if the Son before ſuch a Day paid 40s. then F. 2 


bis Heirs, would ſtand ſeiſed, Cc. to the Uſe of the Son and his Heirs; and if the Son did 


pot. pay, Ec. then if the ſaid J. S. did not pay to the Son within four Days after 101 that 
J. S. and his Heirs ſhould thenceforth be ſeiſed to the Uſe of the Son and his Heirs, 65; 
And the Son covenanted further, to make ſuch further Aſſurance as the Son's Cou. ſe] Mould 
adviſe: Both failed of Payment, and the Son levied a Fine to F. S. without any Conſideration: 
This was adjudged a good Feoffment well executed by the Livery, notwithſtanding the 
Words of Bargain and Sale only, and that the Covenant to be, ſeiſed, to the new Uſcs con- 
ditionally upon Payment and Non-payment being in one and the ſame Deed, ſhould raiſe 
the Uſe upon the Contingency according to the Limitation of it. 1 Leon. 2g, 2 


F) De Difference between a Feoffment to Uſes and 4 Covenant to ſand feiſed 
i to Ves. 1 _ 


N a Covenant to ſtand ſeifed'to Uſes, all the Uſes that are not diſpoſed of return back ang 
remain in the Covenantor to ſerve the contingent Uſes when they happen; but in a Feoff- 


o 


ment to Uſes, the Uſes are diſpoſed of by the Livery, the Eſtate in Law being in the 


Feoffees. Carter 202. | | B 3 
A Feoffment to the Uſe of A. for Life, Remainder to B. A. refuſes to take the Fate, 
B. ſhall then take preſently, becaufe the whole Eſtate is our of the Feoffor-by the Livery: 
But if it had been by Covenant to ftand ſeiſed, B. ſhould net take till after the Death of 2 
but it ſhould reſt in the Covenantor, becauſe he had not parted with the Poſſeſſion, and 
therefore ſhould have the Uſe in the mean Time, which is not in the Caſe of a Feoffm-nt 
to Uſes, the Eſtate being only in the Feoffee, and paſſed out of the Feoffor by the Livery, 
2 Lev. 77. See the Lord Paget's Caſe in the Rector of Chedington's Caſe, 1 Co. and in 
1 Leon. Caſe 279- 3 | 5 „ 4 
But if a Man makes a Feoffment, and declares the Uſes for Life, or in Tail, the Reſidue 
If a Man makes a Feoffment in Fee, without a valuable Conſideration, to divers Uſes. lo 
much of the Uſe as he diſpoſeth not of is in him, as in his antient Uſe, in Point of Reverter. 
Co. Lit. 23. 4. 13. 4. 1 Co. 100. b. ö | | tg 
Where a Man, in Conſideration of 2007. paid by the Father for a Marriage- Portion with 
his Daughter to his Son, covenants to execute an Eſtate of ſuch Lands by ſuch; a Time to 
the Uſe of the Man and Woman {agreed to be married) for their Lives; and after, their De- 
ceaſe, to the Uſe of the Iſſue of their Bodies; and he afterwards executes the, Eflate b 
Feoffment, Fine and Recovery, to the aforeſaid Uſes, and the. Marriage doth not take E q 
It was held, that the Uſe did ariſe to the Man and Woman agreed to be married, as well as 
if the Marriage had taken Effect, which it did not, becauſe it is a Uſe declared upon an 
Eſtate executed, viz. by Feoffment, Fine and Recovery, which needed. not any Conſidera- 
tion: But if it had been an Uſe declared upon a Covenant to ſtand Feifed upon a Conſidera- 
tion of Marriage and Money, there no Uſe will ariſe without Marria ze, although the Money 
was paid, becauſe the Marriage is the principal Conſideration in the Inter ef the Partics, 
and the Money is but the Acceſſary, which attends the Marriage. Moor, Caſe 247. 
In the Caſe of Thompſon and Ateld it was allowed, that although a.Conveyance be made 
urporting a Deed of Feoffment, yet nevertheleſs it may operate as. a Covenant to ſtand 
Figa to Uſes, Se. And here a Difference was taken between "the ſeveral Sorts of Con- 
veyances, as to the ſupplying their Defects, in what Caſcs they may atid may not be made 
good. Vern. 40 _ 2 „ * e thy 


(G) In what Cafes Uſes are veſted or changed By = Feoffment.. = "I 
+ Mak t expreſſ in the ſame Decd, 
wiz. to his wol proper Uſe for his Life, and after to E, and his Son in Tail, Sc. and 
after he makes a Leaſe for Years,” and dies: He might. have altered his Will in this Caſes 


for where the Word Mail is exprefled in the Derd' or Schedule, he may alter his Will 4 
4 1 | ; . Wu - 
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Ch. 6. F. 3. F edffinent. 


withſtanding the other Words; but where the Uſe is declared upon the Livery without the 
Word Wil, there he cannot alter his Will. Per tot“ Cur* except Shelley, 19 H. 8, 11. 
Bro. Feoffments al Uſes, pl. 1. 
If a Man makes a Fcoffment, and annexes a Schedule to it containing the Uſe, he cannot 
change ſuch Uſe afterwards. Bro. Feoffments al Uſes, pl. 47. 30 H. 8. 

It is ſo if the Uſe be expreſſed in the Deed of Feoffment; but otherwiſe where he de- 
clares the Uſe by the Words of his Will; as that, I will that my Feoffees ſhall be ſeiſed to 
ſuch an Uſe z ow Caſe he may change the Uſe, becauſe it is by Will, Sc. Bro. Feoff- 

ts al Uſes, pl. 47. | 
be 1 Aude made a Feoffment to B. G. and others, and afterwards by Indenture, re- 
citing the ſaid Feoffment, he declared the ſame was made, to the Intent his Feoffees ſhould 
perform his laſt Will, to this Effe&t, (viz.) My Will is that my Feoffees ſhall ſtand ſeiſed, &c. 
to pay all my Debts, and afterwards that they make an Eſtate of the Lands to me and Elizabeth 
my Wife, and to the Heirs of our Bodies, with divers Remainders over. The ſaid Lord had 
Ifue by one Wife a Son, and by another a Daughter; the Feoffees never made any Eſtate 
to the Lord and his Wife, Adjudged that by this Feoffment and Deed no Uſe was changed 
for though the Froffees ſhall be ſeiſed ro the Uſe of the Feoffor and his Heirs, (for there was 
no Conſideration for which they ſhould be ſeiſed to their own Uſe) yet the ſame cannot 
make a new Uſe to the Lord and to his Wife in Tailz neither can this Writing take Effect 
as a Will, becauſe it appoints an Eſtate to be made to the Lord himſelf, and he cannot take 
by his own Will. 2 Leon. 159. Dyer 324. Moor 516. 

Leaſe to Husband and Wife for the Life of the Wife, Remainder to the Heirs of the 
Husband; afterwards the Husband made a Feoffment in Fee to the Uſe of himſelt and 
Wite for their Lives, Remainder to his own right Heirs: The Husband died, the Wife 
committed Waſte 3; and in an Action of Wafte brought againſt her, it was adjudged that 
ſhe is in, not by the Leſſor, or by the Feoffment, but by the Statute of Uſes, 2 Leon. 222. 


(H) Of Feoffments upon Conditions, and to the Uſes of another, and to a Will. 


HE Feoffee ſeiſed of Lands in Socage made a Feoffment thereof to his San and the 
Heirs of his Body, to the Uſe of him and his Heirs: Adjudged that his Son had ati 
Eſtate in Tail, and no Fee- ſimple, becauſe Tenant in Tail cannot ſtand ſeiſed to an Uſe. 
At Common Law, if a Feoffment had been made to one and to the Heirs Male of his Body, 
ſuch an Eſtate had been a Fee-fimple conditional; and if it had been afterwards limited to 
the Uſe of him and his Heirs, theſe are always intended ſuch Heirs as were named before, 
viz, the Heirs of the Body of the Feoffee. See Plowd. Com. 555. Walſingham's Caſe. 

Feoffment'in Fee, to the Uſe of ſuch Perſon and Perſons, and for ſuch Eſtate and Eſtates 
a5 he ſhall} appoint by his laſt Will: In ſuch Caſe by the Operation of Law the Uſe veſts in 
the Feoffor, and he is ſeiſed of a qualified Fee, viz. until he makes a Will, and declares 
the Uſes according to the Power freed; ſo where he makes a Feoffment to the Uſe of 
his laſt Will, he is ſeiſed in the mean Time to the Uſe of himſelf and his Heirs; and when 
the Will is made, it is only directory; for nothing paſſes by it, but all by the Feoffment. 
6 Co. 18. Moor 567. Cro. Eliz. 877. Bulſt. 200. Moor 476. 

Feoffment in Fee to B. G. upon Condition that he ſhall not alien; this Condition is void; 
but if Livery is made, the Feoffment is good againſt the Feoffor, but a Covenant that he 
ſhall not alien may be good. Cro. Fac. 596. 


_ 


but no Livery made: Adjudged no good Feoffment, but the Inrolment ſhall conclude the 
Perſon to ſay that it was not his Deed. Popb. 6. | 
The Husband made a Feoffment, upon Condition that the Feoffee ſhould make a 
Feoffment to the Uſe of the Husband and his Wife for Life, Remainder over in Fee to a 
Stranger: Adjudged that the Feoffee is not bound to make this Feoffment till required 
by the Husband, becauſe the particular Eſtate for Life, which is the Foundation and Sup- 
port of the Remainder, ought to be made to the Husband himſelf, who is a Party to 
the Condition; but if he ſhould die before the Feoffment made, then the Feoffee is bound 
to make it to the Wife without Requeſt; ſhe is a Stranger to the Condition, and if 
Be 87 before it is made, then it muſt be made to him in Remainder without Requeſt. 
elley 56. | | | | 
If a Feoffment be made to a Man upon Condition that he will kill B. it ſhall be 
good, but a Bond with ſuch. a Condition is void. For in the one Caſe, leſt the Man 
ſhould have any Temptation to do the Act, the Law ſecures him the Poſſeſſion of the 
d without performing the Condition; and in the other, frees him from the — 
| | 0 


491 


Feoffment in Fee to the Uſe of another, upon Condition, Sc. it was inrolled in Chancery, 


— — 


492 1 Feoffment. 3; Fart I. 

= of the Bond ; ſo that the Law has the ſame End in View in making the Feoffment 
good, and the Bond void, viz. the Prevention of the Fact. Ca. Law & Eq. in Macclefield', 
Time, 134. 1 7H 


Sas * #5 . — 


(J) Of the Nature, Operation and Force of a Feoftiment. 


A S the Conveyance by Feoffment is the moſt antient Kind of Conveyance, fo it is the 

Y beſt and moſt excellent of all others, and in ſome Reſpects excels the Conveyance b 
Fine or Recovery; for it is of that Nature and Efficacy by Reaſon of the Livery of Scifn 
which is always inſeparably incident to it, that ul | | : 

It clears all Diſſeiſins, Abatements, Intruſions, and other wrongful and defeaſible Titles 
and. reduceth the Eſtate clearly to the Feoffee when the Entry of the Feoffor is lawf,). 
which neither Fine, Recovery, nor Bargain and Sale by Deed indented and inrolled, will d 
when the Feoffor is out of Poſſeſſion., Co. Lit. 9 4. 49. 4. 

And it paſſeth the preſent Eſtate of the Feoffor, and not only ſo, but barreth and er- 
cludeth him of all preſent and future Right and Poſſibility of Right to the Thing which ig 
ſo conveyed, inſomuch that if one has divers Eſtates, all of them paſs by his Feoffment: 
and if he have any Intereſt, Rent, Common, or the like, into or out of the Land, it is 
extinguiſhed and gone by the Feoffment, Hob. 337. Co. 111. 

And further, it bars the Feoffor of all collateral Benefits touching the I and, as Condition. 

Power of Revocation, Writs of Error, Attaint, and the like, inſomuch that if a Man makes 
an Eſtate of his Land upon Condition, or with Power to revoke it, and after he makes à 
Feoffment of the Land, by this he is barred for ever of taking Advantage of the Condition 
or Power of Revocation. * | 1461 

It deſtroyeth contingent Uſes, gives away a future Uſe incluſively, gives away a Seniory 
incluſively, and gives away a Right of Action: For both the Feoffment and Livery of 
Seiſin incident thereunto are much favoured in Law, and ſhall be conſtrued moſt ſtrongly 
againſt the Feoffor, and in Advantage of the Feoffee. | | E471 

And beſides all this, becauſe it is ſolemnly and publickly made, it is of all other Con- 
veyances moſt obſerved, and therefore beſt remembered and proved. Co. Lit. 9, 49, 23). 
Co. 111,112,121. 6 Co. 70. Plow. 423, 424, 554. Perk. 5. 210. 39 H. 6. 43. 9 H.). 
24. 24 Ed. 3. 70. Bro. Scire Facias 88. | | 

If the Feoffment be made by Deed, then muſt the Deed be ſo made, written, read, 
fealed and delivered, as all other Deeds that are well made muſt be. | 

A Feoffment excludes the Feoffor of all Right, Entries, Actions, Titles, Poſlibilitics 
and Conditions. W. Fones 72. | | 14:70 22351 | 

It bars all preſent Rights, and all Rights after ariſing to the ſame Parties by Cauſes before 
the Feoffments, and that without Reſpect to the Loſs of Strangers. Hob. 337. 2 Roll. Rep. 

K 06. Co. 174. 4. " 4 | | 

| e And it wk Bar to a Writ of Error. Godb. 301, 320. Co. 111. 

If when my Entry is taken away I ouſt the Tenant, and after enfeoff him by Deed, he 
is remitted, and I ſhall be barred ; for this is = rmation. Bro. Feeffment de terre, 


pl. 84. 11 H. 5. 20. | | Kr 
| If a Feoffment be made, but no Livery, and the Feoffee enters, he is become Tenant at 
| Will to the Feoffor, becauſe he enters by Conſent; but the Feoffor may ouſt him when he 
pleaſes. Co. Lit. 56. b. . ä A e 
What is ex And if one who has Title of Dower enters and enfeoffs the Heir by Deed, her Title of 
| ——— by Dower is determined; for it is a good Confirmation and Diſcharge of the Dower, & econtra 
| coument- without Deed. Bro. Feoffment de terre, pl. 84. 11 H. 7. 20. . e | 
A future Right and Right of Action is gone by Feoffment. 2 Roll. Rep. 323. 9 H. 7. 
24. Fitz. Gibb. 234 | | 38 
A Power of Revocation is extinct by Feoffment. 2 Roll. Rep. 337. | 
A Poſſibility to be Tenant by the Curteſy is gone by Feoffment; ſo of Attaint, and ſo 
| of Writ of Deceit. 2 Roll. Rep. 337. 9 H. 7. 1. 4 H. 6. 38 Ed. 3. 


(K) Who may make a Feoffment, and to whom it may be made. 
| is every good Feoffment that is made there muſt be, (1) A Feoffor, #. e. a Perſon able 
to grant the Thing paſſed by the Feoffment; (2) A Feoffee, i. e. a Perſon capable to 
take by it; (3) A Thing grantable; and (4) It muſt be granted in that Manner as the Lav 


requires: Therefore obſerve, that 5 N 
0 Wboſderer 
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Whoſoever is diſabled by the Common Law to take, is alſo diſabled to make a Feoff= 
ment, Gift, Grant or Leaſe. | _ 

And many alſo that have Capacity to take by ſuch Conveyances, have no Ability to grant Attainted Per- 
by them; as Men attainted of Treaſon, Felony, or in a Præmunire, Aliens born, the King's ſons, Aliens, 
Villains, Ideots, Madmen, a Man deaf, blind and dumb from his Nativity, a Feme Covert, an Villains, Non 


Infant, and a Man by Duro; for the Feoffments, Gifts, &c. of ſuch Perſons may bela 1 


avoided. | blind, dumb, 
5 | | 2 Peme Covert, 
But ſuch Perſons as have committed Treaſon ot Felony, if Attainder do not follow; ſuch Infant, Dus 


as are Attaint of Hereſy, a Leper removed by the King's Writ from the Society of Men, 2 
Baſtards, ſuch as are deaf, dumb or blind, that have Underſtanding and ſound Memory, al- Eper. 
though they cannot expreſs their Intentions otherwiſe than by Signs. Thoſe that are drunken, w_ Fe, 
the Villains of a common Perſon before Entry, &c. alſo excommunicate Perſons, and outlawed D rankards, 
Perſons, although the King take the Profits of their Lands; all theſe may make Feoffments, RS 
Gifts, Sc. and all theſe have Capacity to take by. ſuch Conveyances. Co. Lit. 2, 42, 43. communi- 
Perk. H. 182, 183, 185. Bro. Feoffment 2, 7, 8, 9, 17. 39 H. 6.43. 21H. 7. 7. cated, 
And if a Man de non ſane memorie makes Feoffment and Livery himſelf,. it is not void. wy ſang mb 
Contra 9 H. 6. 6. | | | moriæ. 
All his Acts in pais are void, except his Feoffments, Livery and Seiſin, and thoſe are 
only voidable. The Reaſon is becauſe of the Reſpect the Law gives to a Feoffment on the 
Account of its Solemnity in the Tranſmutation of a Freehold. And the Writ De non compos 
mentis, which ſays Demifit, muſt be underſtood of a Feoffment or a Fine; thoſe being the 
antient and only Conveyances at that Time. 2 Salk. 427, . 4 
If a Perſon Non compos makes a Feoffment, and gives Livery himſelf; this is allowed on 
all Hands to be good to bind himſelf, ſo that he can by no Proceſs or Plea avoid the Feoff- 
ment, and reſtore himſelf to the Poſſeſſion; the ſame Law of an Ideot; and the Reaſon is, 
becauſe the Inveſtiture being made before the Pares Curiæ, their ſolemn Atteſtation could 
not be defeated by the Perſon himſelf, becauſe it is preſumed they are competent Judges 
of the Ability of the Feoffor to make ſuch Feoffment. 2 Roll. Abr. 2. Co. Lit. 247. 
4 Co. 125. a. Show. Parl. Caſes 153, { 
Feoffment by one deaf and dumb is not good; for if he makes Livery himfelf it is void- Deaf, dumb. 
able, as it ſeems, like Feoffment of an Infant, or one Non ſane memoriæ. If it be by Letter 
of :\ttorney, it ſeems a Diſſeiſin. Quære. Bro. Feoffment de terre, pl. 7. 2 H. 4. 8. | 
If an Infant makes a Feoffment, and makes Livery himſelf, it is a good Feoffment till it Infant; 
be defeated. 42 E. 3. 12. 5. 9 H. 6. 5. It is only voidable. Bro. Feoffment de terres, 
pl. 48. 18 E. 4. pl. 27. Bro. Coverture, pl. 1. 26 H. 8.2. 5 | 
And it is not material of what Age the Infant is at the making of the Feoffment; for 
whether he be within Age of Diſcretion, viz. of five or ſeven Years, or beyond the Age of 
Diſcretion, viz. ſixteen or more, his Feoffment is not void. 9g H. 6. 6. 5. | 
But if an Infant makes Livery by Attorney, it is void. 7 H. 4. 5: 5. 12. 
If an Infant ſeiſed of Land joins in Feoffment with a Stranger who has nothing in it, yet 
it is a good Feoffment. 42 E. 3. 12. 5. 2 8 
If an Infant makes a Feoffment, and makes Livery himſelf, this ſhall not bind him, 
but he himſelf may avoid it by Writ of Dum fuit infra ætatem; yet the Feoffment of 
the Intant is not void in itſelf, as well becauſe he is allowed to contract for his Benefit, 
as that there ought to be ſome Act of Notoriety to reſtore the Poſſeſſion to him 
equal to that which transferred it from him. 4 Co. 125. 2 Roll. Abr. 2, 8 Co. 42, 43. 
Whittingham's Caſe. I vid | | 6 
But if an Infant makes a Feoffment, and a Letter of Attorney to make Livery, that is 
void: So if a.Perſon Non compos makes a Surrender or Releaſe, this is void in Law; fo if 
he makes a Letter of Attorney to give Livery; but the Heir at Law, after the Death of 
the Perſon Non ſane memorie, or Ideot, may avoid his Feoffment; and ſo may the King 
upon an Office found of his Lunacy during his Life. 8 Co. 45. Co. Lit. 247. a. 4 Co. 
125.4. 2 Roll. Abr. 2. Show. Parl. Caſes 153. T7 
As the Infant's Feoffment is voidable by Dum fuit infra atatem, when he comes of full 
Age; ſo it is voidable by him by Entry during his Nonage, but his Letter of Attorney is 
merely void; and the ſame Law ſeems to be of a Feme Covert, for if ſhe makes a Feoffment 
upon the Land, it is voidable by her Husband ; but if ſhe makes a Letter of Attorney to 
give Livery, it is abſolutely void in Law; and the Reaſon is, becauſe the Contracts of thoſe 
that are diſabled by Law to contract were void Contracts; but their Infeudations were not 
in themſelves void, becauſe they were made Coram paribus Curie, who were preſumed not 
to atteſt Contracts of Perſons diſabled by the Law to contract, eſpecially ſince ſuch Contracts 
were made for Military or Socage Service, ay * for the Good of the eee; 
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Dureſs. 


Outlaw. 


Baron and 
Feme. 


dit, conceſſit, Sc. totum illud tenementum, c. to the Feme and her Heirs. Rec folved, that 


Exfuy gui Uſe. If Feoffment be made to the Uſe of V. N. for Life, and after to the Uſe of J. S. and his 


| Freehold: having come to it. Gonldsb. 92. 


| gate of many alone, may make 3 Fæoffment of any of the Land belonging to chir Corpo- 
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and by thoſe Infeudations a Stranger was directed to bring his Precipe againſt the Perſon 
that was actually inveſted in the Land, wherefore the Infant's Feoffment was good till ic was 
avoided by an Act of equal Notoriety, to wit, by his Entry Coram paribus, which Wag 
equally folemn with the Act of Feoffment, or by bringing his Action at full Age, when the 
Law had enabled him, by Action in a Court of Record, to ſet afide the Feoffment that he 
had made during Minority; but the Law enabled him by Entry to ſet aſide the Acts Coram 
paribus during Minority, becauſe the. Pares might undo what was done in pais; but the 
Courts of Juſtice were not to deſtroy the Act in pais till the Infant by his own Diſcretion 
had choſen to avoid them, becauſe it was derogatory to the Dig:ity of the Courts of Juſtice 
to ſet aſide the folemn Acts in pais till the Infant had come to fuch Age of Diſcretion as 
might make it fully appear that the Feoffment was made during his Diſability, for the Infant 
was not received to diſable himfelf during the Time of his Difability ; for durivg ſuch Dif. 
ability he might, by equal Solemnity in pais, diſable himſelf, fince ſuch an Act was only Coram 

bus, in the fame Manner as the Feoffment itſelf was made; but the Warrant of \torney 
of the Infant was ip/o fas void, and therefore ſuch Feoffee was a Piſſeiſor as if no Authority 
had been committed to the Attorney to make the Feoffment ; but in the Caſe of the Von 
compos he was not admitted to ſtultify himſelf, becauſe there was no ſtated Time when ſuch 
Perſons returned to Senſe and Underſtanding, and therefore they could not be preſumed to 
be conſcious themfelves of their own Follies or Defects; but the King who had the Care of 
all his Subjects, might by folemn Office found avoid fueh Acts of Inſanity, and fo might 
the Heir at Law after their Death. 2 Bac. Abr. 499. cites 4 Co. 125. 2 Rell. Abr. 2. 
8 Co. 42, 43, 45. Cro. Fae. 617. Gardiner and Norman. Perk F 183. 

If a Man makes a Feoffment by Dureſs, it is not void. Contra 9 H. 6. g. 3. It is only 
voidable. Bro. Feoffment de torres, pl. 48. 18 E. 4. 27. | 

He who is outlawed in Action Perſonal, and Office is found that he was feiſed of ſuch 
Land the Day of the Outlawry, may make Feoffment of his Land welt enough; for the 
King is not ſeiſed. Bro. Office Devant, &c. pl. 2. 9 H. 6. 20. | 

I Baron and Feme are Jointenants, and Baron makes Feoffment and Livery, the Feme 
being upon the Land, and difagreeing to it, yet it is good. 21 E. 3. 6 6. 

But though a married Woman be ſeiſed in her own Right with her Husband, yet I ivery 
and Seiſin made by her alone, without the Agreement of her Husband, is void, infomuch 
that her Husband and ſhe may have an Aſſiſe notwithſtanding ſuch Livery of Seifin, if the 
Husband be ſeifed of the Freehold in the Right of his Wife: But in ſuch Cafe if he was 
feiſed in his own Right, then notwithſtanding ſuch Livery of Serfin made by the Wife, he 
Mall have an Aſſiſe in his own Name, Ce. Perk. $. 186. 

A Man cannot make a Feoffment to his 'own Wife after the Marriage is conſummate. 
But after a Contract made, and carnal Knowledge had, he may make a Feoffment to her, 
and fuch Feoffment will be good. Perk. S. 194. 

A Feme was Deviſee for thirty Years of the Occupation and Profits of a Term, if ſhe 
ſhould ſo long live a Widow, and after her Widowhood, the Reſidue of the Term in the 
Leaſe to go to B. his Son. The Feme entred, and afterward Reverſioner by Indenture De- 


2 Leſſee for Years in Poſſeſſion may take a Feoffment althovgh-ir be by Deed, and may 
take Livery after the Delivery of the Deed, although the Leſſee may take the Deed by way 
of Confirmation, and then the Livery is but Surpluſage and void. Owen 6, 7. 


Heirs, there Ceſtuy que Uſe in Remainder or Reverſion in the Life of . N. but he cannot 
make Feoffment till after his Death. Bro. Feoffments al Uſes, pl. 44. 25 H. 8. 

A Leſſee for Years, Remainder to Y. in Tail, Remainder over. A. infeoffed J. S. and 
made a Letter of Attorney to V. R. to enter into the Lands and feal the Feoffment, and 
deliver it in his Name to the Uſe of & and his Heirs; B. made a Letter of Attorney to C. 
to enter in his Name, who entred accordingly : This was held a good Feoffment though 
both» 4. and the Attorney were Diſſciſors ; for it is good between the Feoffor and Feoffce. 
For the Remainder-Man by the Feoffment and Entry is remitted, and the Term gone, the 


If a Leſſee for ten Tears makes a Leaſe for one Year to a Reverſioner, there he in Rever- 
fien, whe has the Land for a Year, may make a Feoffment to the Leſſee for ten Years, 
and it is good. Otven 66. 1 

A Feffee for Years, Remainder to B. for Life, Remainder to C. and C. enfeoffed A. by 
Deed, and made Livery. The Conveyance was held void, for it could not work by Li- 
very to the Tenant for Years, who was in Poſſeſſion before. Vent. 360. 

Neither the Head alone, nor any one or more of the Members of a Corporation Aggre- 


ration; 
1 
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tation; but all of them together may make a Feoffment: And if any of them be ſeiſed of 
Land in his own Right and in his natural Capacity, he may make a Feoffment of this 
Land as another Man may do; yea he may make a Feoffment of this Land to the ſame 
Corporation whereof he is a Head or Member, and ſo give and take allo in a divers Capa- 
cy. Fitz. Faits and Feoffments 29. Perk. $. 205, 224, 225. 

Eccleſiaſtical Perfons cannot make Feoffments, Gifts, &c. of their Eccleſiaſtical Lands Fccdefiatticat 
for longer Time than three Lives, or twenty-one Years; for all Feoffments, Gifts, Grants Perſons. 
and L caſes by Biſhops, although they be confirmed by Dean and Chapter, or by any of the 
Colleg's or Halls in either of the Univerſities, or elſewhere, or by Dean or Chapters, 

Maſters or Guardians of any Hoſpitals, Parſons, Vicars, or any other having Spiritual or 
Eccleſiaſtical rod are voidable. Co. Lit. 43. 

It Deed of Feoffment be made to J. S. and Letter of Attorney to make Livery to J. S. 
Capellano, he cannot make Livery to J. S. unleſs he be a Chaplain. 4 H. 6. 1. b. Bro. 
Grants, Pl. 50. 4 fl. 6. 1. | 

A Feoffment might be made to an Abbot or Prior, by the Name of Abbot or Prior of 
ſuch a Place, Sc. without naming them by their Names of Baptiſm. 39 E. 3. 13. 6. 

The ſame Law is of a Mayor or Dean. Bid. | 

It tour join in a Feoftment, whereof one is only ſeiſed of the Land, yet it is a good Feoff- i i 
ment. 42 K. 3. 12.6. Bro. Eeoffment de terres, pl. 4. | | 

It there are two Coperceners, one of them may enfeoff the other of her Part or Portion. Coparceners; 
Perk. F. 193. 17 E. 3. 47. 6. | 

And if the docs it by Dedi & Conceſſi, it ſhall enure by Confirmation without Livery ; for 
it countervails Remiſi & Confirmavi, Bro. Confirmation, pl. 15. 10 Ed. 4. 3. 

One Jointenant cannot make a Feoffment of his Part of the Land to his Companion, for Jointenants 
a Min cannot give a Poſſeſſion to him that hath it before. And henge it is alſo that the and Tenants 
Leſſor cannot make a Feoffment to his Leſſee for I ife, Years, or at Will. 6 

And yet perhaps a Feoffment in this Caſe, if it be in Writing, may work as a Confir- 
mation; but one Tenant in common or one Coparcenor may make a Feoffment of his Part 
of the Land to his Companion. Perk. F. 197. Fitz. Faiis and Feoffments 26. 

It a Man makes a Feoffment of another's Land, it is a Diſſeiſin, but a good Feoffment Piſteiſor and 
againſt all Men but the Diſſeiſee himſelf. | | Diſſeiſe. 

And if four join in a Feoffment of Land, and three of them have nothing in the Land, 
and the fourth hath all the Eſtate; this is a good Feoffment. Bro. Feoffment 4. Perk. $. 222. 

A Diſſeiſee cannot make a Feoffment, though to the Diſſeiſor by Agreement. Golds. 
25. pl. O. Owen t. > | | 
„pitkeiſor cannot make a Feoffment of the Land to the Diſſeiſee but it will be void, for 
the Diſſeiſee will be remitted. But a Diſſeiſee may make a Deed of Feoffment, and a Letter 
of Attorney to enter and give Livery: And if the Attorney do fo, this will be a good Feoff- 
ment. Perk. F 197. Co. Lit. 48, 49. 


No Feoffment or Livery of Seiſin can be made to the King, for he always gives and takes The King. 
by Matter of Record. Eitz. Faits and Feoffments 21. 


” _ * 


1 


The King cannot be infeoffed without Deed inrolled, for no Livery can be made to him. 
Bro. Office Devant, Sc. pl. 41. 5 E. 4. 8. | 
See more concerning this where Livery of Seiſin is mentioned poſt. and in Chap. g. ante. 


(L) How the Feoffor may be named. 
W Porter may make a Feoffmient by the Name of W. Fammiſworth. 14 H. 4. 35. . 


2 Roll. Abr. 3. 
Vide Chap. 4. & 5. P. 218. 


(M) How the Peoffee may be named. 


A Feoffment to J. S. Militi, is good though he be not a Knight, becauſe it paſſeth by the l 

£3 Livery. 4 H. 6. 1. 6. 2 Roll. Abr. 3. Bro. Grants, pl. 50. f 
But if a Grant be made to B. by the Name of Knight, and he is not a Knight, it is void. 

Bro. Grants, pl. | | | 


Pn Feoffment may be made to Julian, by Name of Gilder or Gill. 29 A/. 16. 2 Roll. 
A Feoffment may be made to F. and A. his Wife; where his Wife's Name is M. ſhe g 
ſhall take nothing by this Feoffment. 3 Aiſe 4. But Quære 2 Roll. Abr. 3. | | 
See Chap. 4. F. 7. p. 212, | 
(N) What 
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Feoffment. 


(N) What Conſideration is neceſſary to a Feoſfinent. 


* 


EFORE the Statutes of 13 Eliz. c. 5. & 27 Eliz. c. 4. againſt fraudulent Conveyance; 
B to a Feoffment there was no need of a Conſideration of Money, Blood, or otherwiſe. 


but ſince thoſe Statutes, if a Man makes a voluntary Feoffment without good Conſideration 
it ſhall be fraudulent againſt a Purchaſer (but good amongſt themſelves. Cro. Jac. 250. 
2 And. 272.) for a real Conſideration, a Mortgagee, a Judgment or Statute-Creditor for 
good Conſideration. See the ſaid Statutes hereafter Title Ftaudulent Convepances 8 
Cro. Fac. 270. pl. 3. Lucas 247, 489, Cc. 2 Williams 03. 5 

Note; The Conſideration of Money paid, or the Money for which Judgments or Statutes 
are entred into, muſt be proved upon a Trial. 


(O0) Of what a Feoffment may be. 


Feoffment may be made at this Day of any Thing which lies in Livery, by whatſoever 
A Tenure it be held, notwithftanding the Statute of Magna Charta, cap. 32. 


But in ſome Caſes where a Man aliens his Land held of the King, he muſt have the King's 
Licence before-hand to do it, or elſe he muſt pay a Fine to the King afterwards for not 
having a Licence. 5 | 

But of ſuch Things as lie in Grant, whereof zo Livery of Seifin can be made, as Advowſons 
(Qu. vide poſt) Rents, Reverſions, &c. no Feoffment can be made. Co. Lit. 49. 21H. 7. . 

A Feoffment cannot be made of incorporate Things, becauſe no Livery can be of them, 
Co: Lite 4& -: 

A Feoffment cannot be made of an Advow/on in Groſs, becauſe no Livery can be of it. 
Contra 11 H. 6. 4. 2 Roll. Abr. 1. 2; 

It may be of an Aducuſon by Livery of the Door of the Church. 43 Ed. 4.1.6, 
2 Roll. Abr. 11. Bro, Grants 18. Feoffments de terres, pl. 49. 20 Ed. 4. 15. Bridm. gs, 

A Feoffment and Livery may be made in an wpper Chamber ; for a Man may have an 
Inheritance in it, and it is corporeal. Co. Lit. 48. b. Bro. Feoffment de terres, Ph. 79. cites 
5 H. 7. g. accordingly ; but cites 21 H. 6. contra. | 

Feoffment by Tenant in common is good of his Mozety, though undivided, and not in 
Severalty. - Bro. Feoffment de terres, pl. 75. 3 

One may make a Feoffment of a Moiety, third, fourth or fifth Part of bis Manor, or other 
Land, and that by the Name of a Moiety, third or fourth Part. Co. Lit. 190. 

If Parceners have made a Partition of their Land, that the one ſhall have it from Lammas 
to Eaſter to her and her Heirs, and the other ſhall have it from Eaſter to Lammas to her 
and her Heirs, or that the one ſhall have it one Year and the other the other Year alternis 
vicibus: Or if they have two Manors deſcended, and they agree that the one ſhall have the 
one Manor one Year, and the other the other Manor the ſame Year, and the next Year 
that he that had the one ſhall have the other alternis vicibus for ever: In theſe Caſes the 
Parcenors may either of them make a Feoffnent ofthis Land or Manor. Co. Lit. 4, 48. 

If there be a Meadow of one hundred Acres which Time out of Mind hath been divided 
amongſt divers Perſons, and each Perſon hath a certain Number of Acres, but in no certain 
Place, the Cuſtom being to allot each Perſon his Number in one Year in one Place and 
another in another alternis vicibus; in this Caſe either of theſe Perſons\may make a Feoff- 
ment of his Part by the Name of ſo many Acres lying in ſuch a Meadow, without any 
bounding or deſcribing of it. Co. Lit. 4, 48. 

No Livery can be made of a running Water, becauſe it is fugitive z ſecus of Water in a 
ſtanding Pool. 4 Leo. 238. pl. 385. 

Livery cannot be of a Reverfion. Bridgm. 96. 


(P) By what Name a Thing may be enfecffed. 
Houſe may paſs by a Deed of Feoffment, which makes mention only of a Curtelage. 
13 H. 4. 10. 5. Dubitatur. 2 Roll. Abr. 1. a - 19 of 
A Feoffment may be of a Manor by the Name of a Knight's Fee. 17 E. 3. 8. 6 
2 Roll. Ar. 1. | | N 5 


If 


_ * 


Ch. 6. . 3. Feoffment. 


If a Man ſeiſed of a Manor, leaſes Parcel of the Demeſnes for Life, and after makes Feoff- 
ment of the Manor, to which the Leſſee and the Tenants of the Matter attorn. The Re— 
verſion of this Land ſo leaſed tor Life ſhall paſs by this, becauſe it is Parcel of the Manor. 
2 Roll. Abr. 2. | | 

If a Manor be known only by the Name of Sarrett, and he who is ſeiſed of this Manor 
makes a Deed of Feoffment by the Name of Seriot, and delivers Seifin ſecundum formam 
Charts, the Manor ſhall paſs by it; for the making Delivery ſecundum formam Chartæ 
refers to the Eſtate, and not to the Name. 2 Roll. Abr. 2. 

Upon a Scire Facias upon a Fine of certain Lands, the Tenant pleaded a Feoffment by 
te Anceſtor of the Plaintiff with Warranty of the ſame Land, by the Name of the Manor 
of D. where in Fact the Land is no Manor, and yet a good Plea by Judgment, by Reaſon 
of the Livery of Seiſin of the ſame Land. Bro. Scire Facias, pl. 200. 22 H. 6. 39. 

It a Man has a Manor in the County of N. and Land is held of the Manor which lies in 
the County of S. by Grant of the Manor with the Appurtenances in the County of N. the 
Syuices of the Land in the other County ſhall paſs, and by-Livery of the Manor made in 
one County, yo! Services of the Land in the other County ſhall paſs. Bro. Grants, pl. 32. 
cites 21 E. 3. 18. | 

If a Man by Deed grants Veſturam to another and his Heirs, and makes Livery ſecundum 
forinam Cbartæ, he ſhall have by this Veſturam terre, viz. the Corn, Graſs, Underwood, 
Sweepage, and ſuch like, and he ſhall have an Action, Quare clauſum fregit. Co. Lit. 4. b. 

But in this Caſe he ſhall not have the Soil by this Grant, becauſe he has by this but a 
particular Right in the Land; for by this he ſhall not have the Houſes, Timber-Trecs, 
Mines, and other real Things, Parcel of the Inheritance. Co. Lit. 4. 6. | 

1t paſſes not the Soil, for the Livery cannot enlarge the Grant. Co. Lit. 4. b. 

So it is of Grant of Herbage of Land, the Soil ſhall not paſs, but he ſhall have only a 
particular Intereſt z but ſhall have Treſpaſs Quare clauſum fregit. Co. Lit. 4. b. 

if a Man by Deed grants Separalem piſcariam in a River, and makes Livery ſecundum 
fa mom Cbartæ, the Soil ſhall not paſs by it, nor the Water; for if the River becomes dry, 
the Grantor may take the Benefit of the Soil. Co, Lit. 4. 6. 

o if a Man grants Aquam ſuam, the Soil does not paſs, but the Fiſhery within the Water 
ſ:ull paſs. Co. Lit. 4. 5. | 


But if a Man by Deed grants the Profits of his Lands, and makes Livery ſecundum for- 


man Charte, the Soil ſhall paſs. Co. Lit. 4. 6. 

If a Man has a moveable Eftate of Inheritance in thirteen Acres, Parcel of a Meadow of 
eighty Acres, the Charter of Feoffment ought, to be generally of the thirteen Acres, lying 
within the Meadow of eighty Acres, without bounding or deſcribing, of it in Certainty, and 
Livery may be made of the thirteen Acres allotted to the Feoffor for the Year, ſecundum 
formam Charte ; and this is good Livery to pafs the Contents of thirteen Acres in what 
Place ſoever it lies in that Meadow. Co. Lit. 48. b.. Cro. Eliz. 421. Moor 302. 

By the Grant of Boilloury de Salt, the Soil ſhall paſs. Co. Lit. 4. b. . 

If a Man grants to another to dig Turfs in his Land, and to carry them at his Will 
_ Pleaſure; the Land ſhall not paſs, becauſe he has granted only Parcel of the Profit, 

0. Lit, 4. #$- | | 7% 29% hae ths (1 | 

And he may bring Aſſiſe of Common of Turbary, and ſhall recover; but he cannot 
bring Aſliſe of the Soil. Bro. Feoffment de terres, pl. 21. 5 A. 9. 

For more concerning theſe Matters, ſee Chap. 4. . 


(Q) What is a good Froſfinent in Reſpect of the Preſence or Poſſeſſion of other 
7 Perſons on the Land. 1 2975 


F there be a Leaſe for Life or Years in Being of that Land or Thing whereof the Feoff- 
ment is made, and he that hath this Leaſe for Life or Years, or in his Abſence his Bailiff 
or Servant, keeping in the Houſe or Land, whereof the Feoffment is to be made, doth give 
Leave and agree that Livery of Seiſin ſhall be given upon the Houſe or Land by the 
Leſſor himſelf, or by his Attorney, and for this Cauſe doth leave the Poſſeſſion of the 
Houſe or Land, and thereupon Livery of Seiſin is made; this is a good Feoffment and a 
good Livery of Seiſin, and yet it doth not prejudice the Eſtate of the Leſſee. 
And if the Leſſor makes a Feoffment of the Land to a Stranger by Aſſent or Licence of 
the Leſſee, the Leſſee then being on the Land, it is a good Feoffment. - 


In like Manner as it is where the Leſſor enfeoffs a Stranger to which the Termor agrees, 
faving his Term. | : ig 


And if the LefiSr makes ſuch an Entry upon the Late for Life or Vears as to put him 
out of Poſſeſſion of the Houſe or Land, and then he makes a Feoffment and analy of of 
8 ei 
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Jointenants. 


Prerogative. 


Seiſin of it ; or if the Leſſor in the Abſence of the Leſſee, his Wife, Servants 2 
enters upon the Thing in Leaſe, and makes a Feoffment and Livery of Seiſin thereof: 


Leſſee for Life or Years re-enters, the Law adjudges this to be an Attornment in Law. 


Poſſeſſion of the Land) makes a Feoffment of the Land, and gives Livery; this is void, and 


there makes Livery of Seiſin of that Part in the Name of all the Reſt of the Land { 


Children, 


theſe Caſes there is a good Feoffment to paſs the Reverſion; for in theſe Caſes when 0 


But if a Leſſor will enter upon his Leſſee, and againſt his Will (the Leſſee being till in 


can never take Effect as a Feoffment. 

And therefore if there be a Conveyance made of a Houſe and Land thereunto belongin 
in Leaſe, and the Feoffor comes into Part of the Land without the Leave of the Leſſee, and 
Leſſee himſelf, his Wife, Child or Servant, being then upon any other Part of the 2 
and eſpecially if they be in the Houſe); this is no good Feoffment for any Part of the Land 
but void of the Whole. 2 Co. 32. Co. Lit. 48, 49, 52. Dyer 340, 18. Perk. & 111. 
222. 21 H. 7.7. 46 Ed. 3.25. Bro. Feoffments de terres 68. | e 
And yet if the Leſſee for Vears makes an Under-Leaſe of Part of the Land to another 
and the Feoffee makes a Feoffment of this Part, and gives Livery of Seiſin upon this Pat: 
in this Caſe the Poſſeſſion of the firſt Leſſee in the Reſidue will not hurt the Feoffment 0 
Livery for this Part, but it is a good Feoffment. Veynor's Caſe, Trin. 7 Jac. B. R. 

Alſo if the Leſſee gives the Leſſor leave to make Livery, and depart and leave a Servant 
of the Leſſee upon the Land; in this Caſe his Preſence upon the Land while the Livery is 
made will not hurt. 

And ſo if the Leſſee leaves the Poſſeſſion, and leaves nothing upon the Land but his 
Cattle; they will not keep his Poſſeſſion, nor prejudice the Livery of Seiſin. Co. Lit. 48. 

If a Leaſe be made of an Acre to one, and another Acre to another, and the Leſſor 
makes a Feoffment of both theſe Acres; and makes Livery in one of them in the Name of 
both Acres; this is no good Feoffment for the other Acre; for by this Livery he is not put 
out of Poſſeſſion of that Acre, | 

So if one makes a Feoffment of two Manors, the one in Poſſeſſion and the other in 

Leaſe, and gives Livery of Seiſin of the Manor in Poſſeſſion in Name of both of the 
Manors; this is no good Feoffment for the other Manor; neither will it paſs by this 
Feoffment. | 

So if one makes a Leaſe for Years of a Houſe, and after makes a Feoffment in Fee of the 

Houſe and of a Cloſe adjoining, and gives Livery of Seifin of the Houſe, the Termor's 
Wife and Children being then in the Houſe ; this is no good Livery neither to pals the 
Houſe nor the Cloſe. 21 H. 5. 7. Dyer 18. | 
If Leſſee for Life or Years makes a Feoffment of the Land, the Leſſor being then upon 
the Land, and not contradicting it; it ſeems this is a good Feoffment, and that the Pre- 
ſence of the Leſſor upon the Land, eſpecially if he does not contradict it, will not hinder 
the Virtue of the Feoffment as againſt the Feoffor and all others: But the Leſſor may 
enter afterwards for the Forfeiture notwithſtanding if he pleaſes. Perk. 222. Dyer 362. 
If the Huſband alone makes a Feoffment of the Land he has in the Right of his Wife, 
or that he has jointly with his Wife, his Wife being then upon_ the Land and diſagreeing 
to it; in this Caſe the Feoffment is good againſt / the Feoffor an hers but the Wite 
notwithſtanding her Preſence and Diſagreement z but the Wife may after his Death avoid 
it. © Perk. . 223; | 
If one 33 makes a Feoffment of the whole Land, his Companion being then 
upon the Land; by this there paſſes no more but a Moiety, and the Feoffment is void as 
to the Moiety of his Companion, for the Feoffment does not give his Moiety. Perk. F. 220. 

If a Man enters into my Land by Wrong, and makes a Feoffment of it to a Stranger, 1 
being then upon the Land , this Feoffment is void, for in this Caſe the Law adjudges me 
to be always in and never out of the Poſſeſſion. Perk. §. 219. | 
If the King has any Poſſeſſion of the Land by Wardſhip or otherwiſe, the Owner of the 
Land can make no Feoffment of it; and therefore if the King be intitled to Land by Warc- 
ſhip, or primier Seiſin after Office found after the Death of an Anceſtor of one of bis Te- 
nants; in this Caſe it is ſaid the Feoffment of the Heir is void and paſſeth nothing, for the 
King is ſtill in Poſſeſſion. | [2 ATR c rand ns P 

And if it be. before Office found it will be all one, for thè Office ſhall relate to the 
Death of the Anceſtor; and yet in theſe Caſes the Feoffment is good againſt the Heir 
himſelf, and all others beſides the King. an £ n 
If the Heir before Office found enters and makes a Feoffment, and then the King pat- 
dons the Feolfee 3 in this Caſe the Feoffment is good; and yet ſuch a Feoffment after Office 
with Pardon is void. . e ee ee e enen 


And 


Ch. 6. $. 3. 
or” the like Law. is if the Entry be before Office, and the Pardon after the Office, foe | - 


this is void alſo. 
But if a Man be outlawed for Debt or Treſpaſs, and thereupon the King has the Profits Oullawed. 
of the Land; in this Caſe the Owner may make a Feoffment of this Land notwithſtanding. | 


(R) What Feoftments are void. | 


HE Stat. 1 Ric. g. r. 2. recites, That many People of the ſaid Realm, as well great 
as ſmall, having Right and true Title as well to Lands, Tenements and Rents, as 
in other perſonal Actions, be wrongfully delayed of their own Rights and Actions, by 
Means that the Occupiers or Defendants to be maintained and ſuſtained in their Wrong, 4 
do commonly make Gifts and Feoffments of their Lands and Tenements which be in De- 
bite, and of their other Goods and Chattels, to Lords and other great Men of the Realm, 
ag inſt whom the ſaid Purſuants, for great Menace that is made to them, cannot nor dare 
not make their Purſuits. 
and alſo on the other Part, Complaint is made to the King, that oftentimes many Peo- 
pl: do diſſeiſe others of their Tenements, and anon after their Diſſeiſin done they make divers | [| 
nations and Feoffments, ſometimes to Lords and great Men of the Realm to have | 
. Maintenance, and ſometimes to many Perſons of whoſe Names the Diſſeiſees can have | 
no Knowledges, to the Intent to defer and delay by ſuch Frauds the ſaid Diſſeiſees, and the 
other Demandants, and the Heirs of their Recovery, to the great Hindrance and Op- 
preſſion of the People. And therefore + 
It is ordained and eſtabliſhed, that from henceforth no Gift or Feoffment of Lands, 
Tenements or Goods, be made by ſuch Fraud or Maintenance. 
And if any be in ſuch wiſe made, they ſhall be holden for none, and of no Value. 
and the ſaid Diffeiſees ſhall from henceforth have their Recovery againſt the firſt (a) 
DiT-ifors, as well of the Lands and Tenements as of their double Damages, without 
hing Regard to ſuch Alienations, ſo that the Diſſeiſees commence their Suits within the 
Y ar next after the Diſſeiſin done. 
And 1t is ordained and eſtabliſhed, that the ſame Statute ſhall hold Place in every other 
Action in Plea of Land where ſuch Feoffments be made by Fraud or Colluſion, to have 
the R-covery againſt the firſt ſuch Feoffor. : 
And it is, to wit, that this Statute ought to be underſtood where ſuch Feoffors thereof 
tak: the Profits. | 
The Preamble of the ſaid Act declares, That Miſchiefs which the Makers of the Act in- 
tended to Remedy were, to thoſe who bad Right and juſt Title, or were diſſeiſſed; and the 
Purview gives the Remedy only to Diſſeiſees, and ſo it muſt be a Diſſeiſin in Fact, and after 
this Uſe made; in which Caſe Remedy is given to ſuch Diſſeiſee againſt Cefuy que Uſe, and 
a Recovery againſt him ſhall bind him and the Feoffees; and ſo this Act makes no other but 
Coſtuy que Uſe able to loſe the Land of the Feoffees in a juſt Action brought by the Diſſeiſee, 
but does not make him able to lofe the Land of the Feoffees in a feint Action brought 
egainſt him. Plow. 3. b. : | 
By this Statute Feoffments made to great Men for Maintenance are declared void; but 
this is as to Strangers, but not between the Feoffor and Feoffee. Bro Feoffment de terres, pl. 
1. And that Strangers ſhall have an Action againſt the Pernor of the Profits. 15:4, pl. 19. if 
And ſuch Feoffment would not make a Remitter in Prejudice of a third Perſon. Thid.—Co. 
Lit. 2694.—Hawk. P. C. 263. F.'3. h 
If Baron and Feme, being Ceſtuy gue Uſe in Right of his Wife, make a Feoffment, and 
the Baron dies; this Feoffment is not void ab initio, but is determined. Bro. Feoffment de 
terres, pl. 1. | 
A Feoffment by a Feme, of her Jointure made by her firſt Baron in Poſſeſſion or in Uſe, 1 
is void, by the Statute of 11 H. 7. as to the Heir, but not as to all. Zig. | | 
Se before (I). | | | a 
A. is Tenant for Life, Remainder to-B. for Life, Remainder to the Heirs of the Body of 
4. Feoffment by A. is no Diſcontinuance. Lord Raym. 855. 1 


(S) Livery of Seifin what. 3 
IVER of Seiſin is the giving Poſſeſſion of Lands or Tenements corporeal; or it is 
a Solemnity or overt Ceremony required by Law in paſſing Lands or Tenements cor- 
poreal, as an Evidence or Teſtimonial of the willing Departing by him that makes the Li- 
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(2) Who are Pernors of the Profits, (which is as much as to ſay, that they are Ceſtuys gue Uſe.) Plow. 3. . 
very 
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very from the Thing whereof Livery is made, and the willing Acceptance there of by the 
other Party. | 


(T) The Antiquity and Origin of Livery of Seiſin. 


 IVERY of Seiſin is as antient as a Feoffment, for no Feoffment is made without 
Livery of Seiſin, altho* Livery of Seiſin be ſometimes made upon other Conveyance, 

See before concerning the Antiquity of Feoffments. 
Livery of Seiſin was firſt invented as an open and notorious Act, to the End that the 
Country might take Notice how Lands paſs from Man to Man, and who is Owner thereof 
that ſuch as have Title thereto may know againſt whom to bring their Actions, and that 
others may know that have Cauſe, of whom to take Leaſes, and of whom to require Warg. 
ſhips, Sc. | 
: ; by this Means if the Title comes in Queſtion, the Jury can better tell in whom the 
Right is. <6 


(U) The Kinds of Livery of Seiſin. 
HERE are two Kinds of Livery of Seiſin: 1. A Livery in Deed and a Livery 


in Law. 
Livery in A Livery in Deed is when the Feoffor, Donor, Sc. in Perſon or by Attorney takes the 
ä Ring of the Door of a Houſe, or a Turf or a Twig off the Land, or a Ring of Gold, 
or any other Thing, tho? it does not concern the Land, and delivers the ſame upon the 
Land unto the Feoffee, Donee, Sc. in the Name of Seiſin of the Houſe, or Seiſin of the 
Land ; or it may be made by Words only without Deed. | 
In Law what. A Livery in Law is where the Feoffor ſays to the Feoffee, being in View of the Houſe or 
Land, I give you yonder Houſe (or Land) to you and your Heirs, go enter into the ſame and take 
Poſſeſſion thereof accordingly, or the like. ee 
See more concerning Livery in Deed, and Livery in Law, poſt. 
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(V) The Nature and Operation of Livery of Seifn. : 


E ly Manner of Conveyance by Feoffment is ſo antient, and the Ceremony of Livery of 
Seiſin being inſeparably incident to it, it is much favoured in Law; and therefore it is 
expounded and taken ſtrongly againſt him that makes it, and beneficially-for him to whom it 
is made. a | 

And for this Cauſe it worketh not only to tranſmit the preſent Eſtate, but alſo to bar all 
preſent and future Rights and Poſſibilities, | 

If therefore one es. 0 a Leaſe for Life to J. S. the Remainder to the right Heirs of J. D. 
(which F. D. is then living) and gives Livery of Seiſin according to the Deed ; in this Caſe 


| 
| | altho* he in Remainder be not capable of this Remainder, yet by the Livery it ſhall paſs out 
1 of the Feoffor, and ſhall be in Abeyance during the Life of J. S: 
1 So if a Feolfment be made to one & heredibus, without the Wo yis, and Livery of 


| Seiſin be made of the Deed, this Livery perhaps may make the Eſtate good, 5 Co. 92. 
1 Lit. F. 70. 6 Co. 26. Dot. & Stud. 13. Co. Lit. 49. f 


1 — 


(W) The Effect and Operation of Livery of Seiſim ro paſs a future Intereſt, 


| HE Ceremony of Livery of Seifin was firſt inſtituted, that the Pares of the County 
| may upon any Diſpute relating to the Freehold determine in whom it is lodged, and 
from thence be the better enabled to determine in whom the Right is. Hence therefore it 

is, that if a Man makes a Feoffment, or Leaſe for Life to commence in futuro, and makes 


x Livery immediately, the Livery is void, and only an Eſtate at Will paſſes to the Feoffee; 
y | for the Deſign of the Inſtitution would fail if ſuch Livery were effectual to paſs the Freehold, 
1 | for it would be no Evidence or Notoriety of the Change of the Freehold, if after the Livery. 


made the Freehold ſtill remained in the Feoffor; the Uſe of the Inveſtiture would rather 

create than prevent the Uncertainty of the Frechold, and in many Caſes would put Men to 

. | fruitleſs Trouble and Expence in Purſuit of their Right; for by that Means after a Man 
is had brought his Præcipe againſt a Perſon whom he ſuppoſed to be Tenant to the Freehold, 
if. and had proceeded in it a confiderable Time, the Writ might abate by the Freehold's velt- 
ing in another, by Virtue of a Livery made before the Purchaſe of the Writ. Another 

Reaſon why ſuch future Intereſt cannot be allowed to paſs by an Act of Livery of Seiſin 

was, becauſc no Man would be ſafe in his Purchaſe if the Operation of Livery might = 
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ate an Eſtate to commence many Years after the Livery was made, and tho? they have al- 
lowed a future Intereſt to commence by way of Leaſe, yet that had no ſuch ill Effect in 
making Purchaſes uncertain, becauſe antiently they were under the Power of the Frecholder. 
who by Recovery might deſtroy them; and now, unleſs ſuch Leaſes be made upon good 
Conſideration, they are fraudulent againſt a Purchaſer; and it is not to be preſumed that 
Leaſes at great Diſtances ſhould be purchaſed for Value. Cxo. Eliz. 451. 2 Vent. 204. 
Co. Lit. 217. 5 Co. 94.5. 1 GO Ty : 
From hence we may actount why a Freehold in Reverſlon or Remainder cannot be 
granted in futuro: tho" there no Livery is neceſſary to paſs it; as, 
Where A. is Tenant for Life, Remaindet to B. in Fee. A. makes a Leaſe for Years to 
C. and afterwards grants the Land to D. Habend. from Michaelmas ; becauſe ſuch future 
Grants create an Uncertainty of the Freehold, and the Tenant of the Freehold bein the 
Perſon who is to anſwer the Stranger's Præcipe, and was anſwerable to the Lord for the Ser- 
vices; it were. unteaſonable to permit him by any Act of his own to prevent or delay the 
Proſecution of their Right. 2 Co. 55: 2 Aud. 29. Moor 423. Cre. Eliz. 450; 585. Hob. 
170, 171. 5 Co. 94. Roll. Rep. 261: 


But where a Man makes a Leaſe to commence from Micbaelmas, atid after Mic baelmad, 


makes Livery and Seiſin; this is ſufficient to paſs the Freehold, becauſe in this Caſe, at the 
Time of the Livery made, the Poſſeſſion and Freehold were actually transferred to the 
Leſſee, and did not remain in the Leſſor, after the Notoriety made, which gives Notice of 
transferring the Freehold. Hob. 314. Cro. Fac. 458, 563. 3 Bulſt. 290. 

Yet if the Feoffor had made a Letter of Attorney to give Livery; the Attorney could not 
give Livery after Michaelmas, unleſs an expreſs Authority were therein contained for it, be- 
cauſe the natural Import of ſuch Authority is to give Livery immediately; and the Autho- 
ricy of the Repreſentative cannot extend beyond the Delegation. Cro. Far. 563. Heb. 


14. | | 
If 4. makes a Leaſe for five Years to B. upon Condition that if B. pays him 10/7, within two 

Years, that then he ſhall have a Fee-ſimple in the Lands, and makes Livery and Seiſin to 

B. this paſſes the Freehold: immediately, and B. has a Fee conditional, becauſe if the Free- 

hold were not to veſt in B. till the Condition performed, it would be difficult to determine 

in whom the Freehold is; for ſuch Conditions may be inſerted in Deeds, which are per- 

fected privately between the Parties, and therefore not ſo proper to govern the Poſſeſſion 
and Seiſin of the Freehold, as the ſolemn Inveſtiture by Livery, which is made in the pub- 

lick View of the whole County; therefore if this Solemnity was firſt appointed to give No- 

tice of the transferring the Freehold, it follows that from the Reaſon of the Inveſtiture the 

Freehold muſt paſs at the Time of the Solenmity made, or not at all. But if A. had made 

2 Leaſe for Lite, upon like Condition to have Fee, the Livery made thereon ſhould not 

carry the Inheritance till after the Condition performed, becauſe there paſſed a certain Fre: « 

hold in all Events to the Leſſee, and the Livery gave Notice in whom it was lodged ; fo 

that no Man can pretend Ignorance againſt whom to bring his Precipe, which would be the 

Miſchief in the former Caſe, if the Freehold did not paſs at the Time of Livery made. Lit. 

. 350. Co Lit. 217. | | 

' 1 by Indenture Aemiſed to B. Habend a die datus, (which was the roth of Fane) Inden- 
ture predif” for his Life, with a Letter of Attorney to make Livery; the Attorney made 

Livery the 23d of July following, and the Livery was held to be void, becauſe the Eſtate 

for Life being by the Indenture to commence the roth of June, the Attorney had no Au- 

thority to change the Commencement of the Eſtate, and therefore having not purſued his 

Authority, by not giving Livery to let the Freehold commence according to the Deed, what 

he did afterwards Was without any Authority, and conſequently void; but in this Caſe, if 

the Deed had not been delivered till after the Day of the Date, and the Attorney had given 

Livery at the Time of the Delivery of the Dced; this had been a good Livery, becauſe the 

Deed of Feoffinent was to govern the Livery, but the Decd itſelf had no Effect till the De- 

livery, and therefore the Attorney making the Livery at the Time the Deed of Feoffment 

began to operate, which was to govern. it, ſeems to have well enough executed his Autho- 

rity. Cro. Fac. 153. Moor, pl. 896. Cro. Eliz. 873. | 

If a Leaſe for Years be made to begin at Michaelmas, Remainder to J. S. in Fee, and 
Livery is made before Michaelmas, the Livery is void for the former Reaſon, but a Leaſe 
for Years may be made to commence in futuro, becauſe the Freeholder, who is to anſwer 
the Strangers Precipe, is, notwithſtanding ſuch future Intereſt, certain and known, and 
therefore not within the Reaſon of the former Caſe, Plow: 156. a. Co. Lit. 217. 

If a Man makes. a Feoffment to commence after his own Death, or makes a Feoffment 
in this Manner, being upon the Land: I do here, reſerving. an Eſtate for my own and my 
Wife's Life, give you theſe my Lands to you and your Heirs; theſe are void F _— 
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becauſe the Poſſeſſion is not delivered at the Time of the Notoriety made, and therefore i 
ſuch Feoffments were allowed, the Inveſtiture would be ſo far from being an Evidence 
diſcover in whom the Freehold is lodged, that it would often miſlead the Juries in fuch 
Inquiries; beſides, it were abſurd to ſuffer a Man to reſerve a particular Eſtate to himſelf 
and thereby in the ſame Contratt be both Feoffor and Feoffee. Cre, Eliz. 344, 345. Pept 
47,48. 2 Roll. Abr. 7. Hob. 170. Co. Lit. 48. Moor 687. | 

If a Leaſe for Years be made to A. Remainder to the right Heirs of B. and Livery and 
Seiſin is made to A. yet the Freehold does not paſs from the Leſſor, and therefore the 
Livery is void, becauſe there was no Perſon in Being at the Time of the Livery made in 
whom the Freehold could veſt, for Nemo eſt heres viventis; and the Law will not endure 
ſuch future Operation of the Inveſtiture, becauſe it would create an Uncertainty of the 
Freehold, which would neceſſarily perplex and delay all Proſecutions againſt the Freehold, 
Co. Lit. 217. a. | 

If a Lech. for Years be made to A. the Remainder to B. for Life, and Livery is made 
the Freehold is well conveyed to B. but this Livery cannot be made to B. himſelf, for that 
belongs to A. during the erm; the Livery therefore muſt be made to A. who is to re. 
ccive the Poſſeſſion, and ſuch Livery actually veſts the Freehold in B. becauſe the Pre. 
ſumption is that every Man accepts of a Gift which is for his Intereſt, and A. is looked 
upon as the Attorney of B. to take the Livery, becauſe he having an immediate Intereſt in 
the Land, is the only Perſon to whom the Poſſeſſion can be delivered, for B. has no im- 
mediate Right to the Poſſeſſion; and therefore as he cannot receive it himſelf, by Con- 
ſequence he cannot diſpute another to take it. Lit. §. 60. 5 Co. 94. b. Co. Lit. 49. 
2 Roll. Abr. 8. | e 5 

But this Livery muſt be made to A. upon the Land, for a Livery within the View will 
not paſs the Freehold to B. for this Livery within the View, being antiently made in Court, 
could only be made by the immediate Homagers of the Court from one to the other; but 
A. in this Caſe being no Homager to the Court, ſince he was only Leſſee for Years, was not 
capable of ſuch Livery within View. Co. Lit. 49. b. 2 Rell. Ar. 6, 

And this Livery to A. muſt be made to him before he actually enters and takes Poſ- 
ſeſſion by Virtue of the Leaſe, becauſe if the Poſſeſſion be once filled by the Leſſee for 
Years, there is no vacant Poſſeſſion to be transferred by the Livery ; for Qued ſemel men 
eſt amplins meum eſſe non poteſt, no Man can receive that from another which is already in 
his Poſſeſſion. Lit. §. 60. Co. Lit. 49, 216. 6 Co. 94. Moor 14. Plow. 156. a. Dies 

If a Leaſe for Years be made to B. the Remainder to C. in Fee, and Livery is made to 
A. in the Abſence of B. whether the Conveyance be by Deed or without, the Livery is 
good to veſt the Remainder in C. becaufe by the bare Demiſe A. and B. have an Intereſt in 
the Land during the Term without any further Ceremony, and each being equally intitled 
to the whole Poſſeſſion, either may inveſt himſelf in the whole Poſſeſſion by Entry, or re- 


ceive the Poſſeſſion from the Leſſor by the Solemnity of the Livery ; and therefore when 


the whole Poſſeſſion is delivered by the Leſſor, and Livery made to AJ. in the Abſence of 


B. in the Name of both, this Livery is ſufficient to veſt the Remainder in C. becauſe A. had 


as much Power to receive the Poſſeſſion of the Whole, he and B. being Jointenants by the 
Demiſe, and thereby ſeiſed per my & per tout. Co. Lit. 49. 5 Co. 94. 2 Roll. Abr. 8. 

But if a Leaſe for Life had been made to C. to cbmmence immediately, and C. had ap- 
pointed A. and B. his Attornies to take Livery from the Leſſor; the Livery made to one 
of them alone had been ineffectual and void, becauſe one only without the other had no 
Authority from the Delegation to receive the Poſſeſſion, and conſequently what is done by 
a Repreſentative, without an Authority from the Principal, is a Nultity and void; but 
otherwiſe it is if the Letter of Attorney had been jointly and ſeverally to receive Livery. 
Co. Lit. 49. b. 5 Co. 94. b. Palm. 23. Fes een en 

The Father having two Sons, did give to his youngeſt Son certain Lands in Conſideration 
of Marriage, Habendum to him and his Heirs after the Death of the Father, but no 1 avery 
was made; the Father died; it was inſiſted for the youngeſt Son, that the Lands did pals by 
way of Covenant to ſtand ſeiſed; but adjudged that they ſhould not, for by the Word gide, 


it ſhall be intended to. paſs an Eſtate by Tranſmutation of Poſſeſſion, and that cannot be 


done without Livery ; but if Livery had been made in this Caſe it had bten void, becauſe 


the Gift of the Land was to his Son and Heirs after the Father's Life, and an Eſtate of 
| Freehold cannot begin at a Day to come, becauſe the Livery muſt enure on a preſent Eſtate. 


March 50. ; * 3 EM 
In Ejectment the Caſe upon the Pleadings was, The Father being ſeiſed in Fee, did in 
Conſideration of the Marriage of his eldeft-Son, ſpeak theſe Words, Stand forth Euſtace, 


reſerving an Eſtate to myſelf and my Wife, I do give thee my Lands," und to thy Heirs: It wi 


objected, that a Man could not paſs a Freehold: from” himſelf ro begin at a Day to yy; 
vette K r eee eee wp 
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and by it to make a particular Eſtate to himſelf at the ſame Time. It is true it was ad- 
judged, that theſe, Words being ſpoken on the Lands amounted to a Livery, and that the 
5 ongſhould have a! ce-ſimple after the Death of his Father and Mother: But this Judgment 
was reverſed in the Exchequer- Chamber; firſt, becauſe no Uſe was raiſed by theſe Words; 
and it could 28 00 Feoffment, becauſe there are not proper Words for that Purpoſe, nor 
ivery. 19. 47+ IG | 
1211 for Years may commence in fuluro, becauſe it may be made without Livery, 
but a Leaſe for Life cannot, and a preſent Livery cannot be made upon a future Eſtate, 
therefore; nothing aſſes by ſuch Livery z but if there are two joint Leſſees for Years, Re- 
mainder to B. C. for Life, the Livery made to one in the Name of both is good, becauſe 
they have an Intereſt in the Land before they enter, and ſuch Livery made to one is ſuffi- 
dient to ſupport the Remainder to B. G. 5 Co. 93. | 
Feoffment. was. made, Habendum to the Feoffee and his Heirs after the Death of the 
Feofor, and Livery was made; yet adjudged a void Feoffment, becauſe an Eſtate of Free- 
hold in- Lands cannot begin at a Day to come; but where the Leſſor made a Leaſe to 
chree for their Lives, and granted, the Reverſion, Habendum to the Grantee for his Life, 
which ſaid. Eſtate for Life ſhall begin after the Death of the Survivor of the ſaid three Leſſecs 
for Life; this was adjudged a good Eſtate in Reyerſion for Life. [Jeb. 171. 


x) The Efee of Livery of Seiſu with Reſpe to the Preſence or Poſſeſſion of 


; others. 1 1. 


0 


n 


'T is regularly true, that the Feoffor muſt, be actually in the Poſſeſſion of the Land at 
the Time of the Livery made, or otherwiſe the Livery will be ineffectual and void, be- 
cauſe the Deſign of the Livery is to give Notice of the Change made of the Poſſeſſion, and 
therefore it mult be a vacant Poſſeſſion that is delivered; but it were abſurd that a Man 
ſhould be permitted 0 transfer to another what he has not within himſelf; wherefore if a 


Man makes à Leaſe. for;Years or Life of his Land, or has his Land extended by Virtue, of 
a Statute-Merchant, &c, and- makes a Feoffment and Livery, the Conuſee or Leſſee being 
in Poſſeſſion of, the Land, the Livery, is. void, becauſe the Land is filled by the Leſſee, and 
conſequently. during the Continuance of his Intereſt the, Feoffor cannot deliver a vacant Poſ- 
ſon; and therefore the Livery, which is a Solemnity inſtituted to give Notice of the 
Change of the Poſſeſſion, muſt be void. Co. Lit. 48. 5. 2 Noll. Abr. 3, 4. 7 II. 4. 19. 5. 
Dyer 33. JJ Do nad CEPT? " ee 
Thus af. there be Leſſee, for Years of a Houſe and ſeveral Cloſes, and the Leſſee and all 
his Servants being in the Houſe, the Leſſor enters into one of the Cloſes, and makes a 
Feoftment of it, and gives Livery, that is a void Feoffment „ becauſt the Poſſeſſion of 
Part of the rag, emiſed is Poſſeſſion of the Whole, for the Impoſſibility that a Man 
ſhould be in the actual Poſſeſſion of every Part of the Land at the ſame Time; and con- 
ſequently the Leſſor cannot take Poſſeſſion. of the Cloſe, which was filled by his Leſſee; 
and therefore the Livery maſt be void, becauſe the. Eeoffor had no vacant. Poſſeſſion to 
transfer at ne the' Livery made. 2 Co. 31. 5. Moor, pl. 397., 2 Roll. Ar. 4. 
// / ep ttt. 

80 1 f if the Leſſee fol Years himſelf had not been in the Houſe, or on any Part of the 
Land, yet if His Wife, Children or Servants had been on any Part of the Land, that were 
ſufficient z but the Cattle of the Leſſee graſing upon the Land, without either Wife or 
Servant on the Land, does not fill the Poſſeſſion as to Frevent the Leſſor from entring and 
making 4 good, Liyery to aſs the Freehold, becauſe the Cattle canngt be ſaid to continue 
upon che Land , Animo tellin, fot. the Benefit of their | Maſter, ad a Servant may and 
in Duty ought to de. Cp, Lit: 48. 2 Koll. Air. 4. Dyer 18. Bro. Tit. Feeffment 6s. 
But Moor IT. con. $92 ih 1.99003 4 57 eee 2G e ISVS 002 d eee 

la the making of every Liyery of Seiſin it is requiſite that all Perſons. that have any 
lawful 'Eſtate an Polfetngh tn the Think whereof Livery is to be made; is Leſſecs for Life, 
Years, and ich Hp, oj in the e rere or be tetnoyed” thehce, for every Livery" 
ought to bring an ityme ate Poſſeſſion fo the Ecoffee or Dopee; Se. Sbep. Touch. 2 13. 

If Leffee for Tears makes à Feöffment and Warrant of Attorney ro oye Livery of Seiſin, 
and the Attorney MST TV o Sell, the Leflor being reſetzt upon the Land, and not 
contradicting it ; it ſtems chis. id a goed Livery of Seifin.,” Dyer 36111. 
The Preſence of the Feoffor,” Donor, Sc. upon the Land after he hath: deliverd Seiſin to- 
the Feoffee, Donee, Ge: hog fe avs upon the Land awhile, e e and 
leave the Feoffec, Sr. in Pelitfiion; will not burt the Lic erg. Nr. Feet b 
If a Man'makev*k Leuſe for Life of Lands, and After Vardb make a Feöffment of the. 


in his Preſence; this is a good Livery to paſs the Inheritance, becauſe the Leſſee's per- 
| 4g mitting 
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ſame Lands;' and makes Livety and Seiſin upon the Land, by the Aſſent of the Leſſee, and 
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Feofkment. Part 1 


mitting the Feoffor to come upon the Land, and make Livery, is a ſufficient Quitting 
of the Poſſeſſion to him, either by way of Surrender, or to create a Tenancy at Will in the 
Feoffor, to make the Feoffment and Livery more effectual and valid. 2 Roll. Ab. Bro. 
Tit. Surrender 48. | 

But if the Servant of the Leſſee were only on the Land, the Livery made by the Feoffor: 
though with the Servant's Permiſſion, had been void if the Servant continued in Poſſeſſion 
at the Time of the Livery made, for while the Servant continued in Poſſeſſion, it muſt 
be only for the Uſe and Benefit of him that placed him there; and confequently the 
Poſſeſſion of the Servant muſt be looked upon as the Poſſeſſion of the Maſter, and there. 
fore the Livery muſt be void, becauſe it could not deliver a Poſſeſſion which was till filed 
by the Maſter, and which the Maſter never conſented to part with; and the Permiſſion of 
a Servant will not admit of ſuch a Conſtruction as was made in the precedent Caſe, becauſe 
the Servant having no Intereſt but in Right of the Mafter, could neither make a Sy. 
render nor a Tenancy at Will to the Feoffor. 2 Roll. Mr. 5. | | 
Ik there be a Leſſee for Years of fix Acres, and he makes a Leaſe for Tears of three 
Acres to J. S. and he in Reverſion enters upon F. S. and makes a Feoffment with Livery, 
this ſhall paſs the three Acres, becauſe by the Demiſe of A. for Years, the Poſſeſſion became 
ſeparate and divided, which was united and one under the Leaſe to A. himſelf, and therefore 
A. continuing in Poſſeſſion of his own three Acres, could never be a Poſſeſſion of the other 
three which he had no Right to during the Demiſe to J. S. but if A. had only made a 
Leaſe at Will to J. S. of thoſe three Acres, the Entry and Livery of the Reverſioner kad 
not paſſed them, becauſe he is til ſuppoſed to be in Poſſeſſion of thoſe three Acres, ſince 
he may enter into them when he pleaſes, by the Determination of his own Will, for ng 
Man can be actually upon every Parcel of the Land, yet the Poſſeſſion of one Acre is very 
reaſonably conſtrued the Poſſeſſion of the Whole. 2 Co. 32. a. 2 Rell. Ar. 4. Dyer 18. 3, 

Leſſee for Years of a Houfe, and a Cloſe diſtant from the Houſe, and other Lands, 
afterwards the Leſſor made a Feoffment of the faid Houſe, and all the Lands mentioned in 
the Leaſe, and made Livery and Seiſin in the Cloſe, the Leſſor being within the Houſe, 
adjudged that it is void for the Whole, becauſe when an Houſe and Land is demiſed to- 
gether, the Houſe is the Principal, and the Poſſeſſion of the Houſe is the Poſſeſſion of the 
Whole; therefore the Leſſee being in the Houfe, he had the Poſſeſſion of the Whole, and 
by Conſequence the Livery not good; but if the Leſſee had made a Leaſe for Years of any 
Part of the Land, and the Leſſor had made Livery on that Part, it had been good to pals 
that Part; but not if ſuch Leaſe had been at Will. 2 Co. 32. Moor 250. 3 

The Diſſeiſor made a Feoffment in Fee, and a Letter of Attorney to enter and take Poſ- 
ſeſſion of the Lands, and afterwards to make Livery ſecundum. formam' Charte ; adjudged 
this was a good Feoffment though the Diſſeiſee was out of Poſſeſſion at that Time, becauſe 
the Power given to the Attorney was executory, and nothing paſſed till he had made Livery 


and Seiſin. 37 Eliz. Brown v. Terry, 


It has been held, where a Man made a Leaſe for Years of a Houſe, and afterwards made 
a Feoffment of it, with a Letter of Attorney to make Livery, and the Attorney came to 
the Houſe to make Livery in the Abſence of the Leſſee, and finding No-body in the 
Houſe but the Servant of the Leſſee, who quitted the Poſſeſſion of the Houſe at the Deſire 
of the Attorney, and then the Attorney made Livery, which. the Mafter approved of at 
his Return, ſaving his Term; that this was a good Livery, becauſe here the Servant actually 
quitted the Houſe, and thereby the Attorney had a vacant Poſſeſſion "to deliver to the 
Feoffee; ſo if the Attorney had found the Leſſee himſelf upon the Land, and had entred 
and ouſted him, and then made Livery, that had been good to paſs the Freehold; for 
though the Ouſter had been a tortious Act, yet the Poſſeſſion became thereby vacant, and 
conſequently by the Livery might be delivered to the Feoffee. Dyer 363. a. 2 Roll. Alr. 5. 
Meer 91. MU HET ot 2 
So 7 is in Caſe of a Tenant at Sufferance; as if Tenant in Tall makes 2 Feoffment in Fee 
to the Uſe of himſelf. in Fee, and afterwards makes a Leaſe for ou and dies, ; by which 
the Iſſue is remitted before Entry, and conſequently the Eſtate of the Leſſee. for Years is 
determined and changed, into a Tenancy, at Sufferance, becauſe the Fee- ſimple, out of which 
it was derived, is vaniſhed. by the Remitter, and the Iſſue enters into Part of the Land de- 
ſcended, and makes a Feoffment of the Whole, and gives Livery. of that Part into which 
he entred in the Name of the Whole; this ſhall paſs all the Lands to which the Iſſue was 
remitted; though the Tenant at Sufferance was in Poſſeſſion of Part, becauſe that Poſſeſſion 
may be reaſonably ſuppoſed to be in me, which I may actually place myſelf in at my 
Pleaſure, and therefore the Livery in that Part, in which the Iſſue had actually entered 
in the Name of the Whole, ſhall paſs, all the Lands. 2 Roll. Abr. 3. 2 Roll. Rep. 260, 
Moer, pl. I, 143. | 5% ans, | ö f | 
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4. ſeiſed of Land in Fee, held of the Queen in Socage; died, and it was found by Office 
that he died without Heir, by which the Lands were ſeiſed as the Eſcheat of the Queen, and 
B. the Heir of A. traverſed the Office upon which the Iſſue was joined, and pending the 
Iſſue, B. made a Deed of Feoffment with a Letter of Attorney; and afterwards the Iſſue 
being for B. Judgment was given Que les meins le R. ſoient amove, and then the Attorney 
made Livery, after which the Amoveas manum was executed; this was held a good Feoft- 
ment and Livery, becauſe by the Judgment againſt the Queen, her Poſſeſſion was defeated, 
and B. was reſtored to his Right of Poſſeſſion, which he might have placed himſelf in at 
his Pleaſure, and therefore might transfer that to another which he might actually inveſt. 
himſelf in at Pleaſure. 2 Roll. Abr. g, 6. | 

Thus if Land deſcends to J. S. who enters but in Part of it, and makes a Feoffment of 
the Whole, and Livery in that Part in which he entered in the Name of the Whole; all the 
Lands ſhall paſs, for beſides that in this Caſe an Entry into Part may be conſtrued an Entry 
ito the Whole, the Feoffor having a Power to reduce the Whole into his actual Poſſeſſion 
at his Will, the very Act of Feoffment, with the Livery in all theſe Caſes, may reaſonably 
be taken to be a Determination of his Will to take the Poſſeſſion, ſince the Livery and 
Feoffment would be invalid unleſs he were in Poſſeſſion, 2 Roll. Abr. 5. 

If Husband and Wife be ſeiſed of Land in Fee, and the Husband makes a Feoffment of 
the Whole, the Wife being upon the Land, yet the Livery ſhall paſs the Land, becauſe the 
Husband had the whole Poſſeſſion, either in his own Right, or in Right of his Wife; and 
therefore could deliver it over by the Inveſtiture though the Wife diſagree to it. 2 Rell. 
Ar. 5. Perk. §. 223. | "HE | EEK 

If a Man be ſeiſed of two Acres, and being diſſeiſed of one, makes a Feoffment of both, 
and Livery in the Acre in Poſſeſſion in the Name of both; yet the Acre of which he was 
diſſeiſed does not paſs, becauſe he could not deliver that Poſſeſſion to the Feoffee which the 
Difſeifor had. So it is if the Diſſeiſor had made a Leaſe at Will, and then the Diſſeiſce 
had made a Feoffment of the Acre in his Poſſeſſion in the Name of both; this had 
not paſſed both the Acres, becauſe the Poſſeſſion of one Acre was ſtill out of him, and 
the Feoffment could not be any Determination of the Will of the Diſſeiſor. 2 Roll. Ar. 6. 
Dyer 18. 1 75 . 1 1 

But if a Man be ſeiſed of two Acres, and makes a Leaſe at Will of one, and after en- 
feoffs F. S. of both Acres; this ſhall paſs both, becauſe the very Feoffment and Livery is a 
Determination of the Eſtate at Will, and conſequently the Feoffor has thereby reſumed the 
Poſſeſſion in order to convey it by Livery; otherwiſe of a Leaſe for Years, becauſe the Poſ- 
ſeſnon is in the Termor during the Leaſe. Dyer 18. 2 Roll. Abr. 3. 

If A. be Leſſee for Life of 3 and being likewiſe ſeiſed in Fee of Vhiteacre, makes 
a Feoffment of both, and gives Livery in VMbiteacre in the Name of both; this is a good 
Feoffment of both Acres, 15 A. had the Freehold and Poſſeſſion of both Acres, and 
therefore might well deliver them over by the Inveſtiture; otherwiſe if 4. had been only 
poſſeſſed of Blackacre for Years; for then it ſhould not paſs by the Feoffment; becauſe the 
Charter of Feoffment paſſes the Intereſt in the Term before the Livery made, and a leſſer 
Eſtate by Right ſhall be ſuppoſed to paſs rather than a greater by Wrong; but in the firſt 
Caſe, where A. had the Freehold in both Acres, nothing paſſes till the Livery mult operate 
to paſs the Fee in both Acres, ſecundum formam Chart#, or elſe it can paſs nothing. 

2 Roll. Abr. 6. 9 H. 7.25. b. 3 | —— 1 

But if A. had been poſſeſſed of Blackacre for Years in Auter droit, as Guardian to an In- 
fant, and had made Feoffment of both Acres, and given Livery in Mbiteacre in the Name 
of both; that had paſſed both Acres to the Feoffee, becauſe the Term being veſted in the 
Infant, the Guardian could lawfully transfer it as if he had been in Poſſeſſion of it in his 
own Right; and therefore the Livery muſt operate to ouſt the Infant of the Term, and 
diſſeiſe him in Reverſion, or elſe it will have no Effect at all. 2 Roll. Abr. 4. 

If a Man be ſeiſed of two Acres, and makes a Leaſe for Years of one of them, and after 
makes a Feoffment of both Acres, and Livery of the Acre in his own Poſſeſſion in the 
Name of both, the Livery is void and ineffectual to paſs the Acre in Leaſe, becauſe that 
being full of the Leſſee, the Feoffor had not the Poſſeſſion to transfer by the Livery; yet 
ſuch Feoffment is a good Grant of the Reverſion of the Leaſehold Acre, if the Termor at- 
torns, becauſe every Man's Act is conſtrued moſt ſtrongly againſt himſelf; and therefore the 

 Feoffor ſhall not be admitted to claim any Thing in any of the Acres, ſince the Poſſeſſion 
of the one was actually transferred by the Livery, and the Reverſion of the other in Leaſe 
by the Deed of Feoffment, which with the Attornment of the Tenant amounts to'a Grant. 
Co. Lit. 49. a. 2 Roll. Abr. 56. Plow. 162. 

But if there be a Leaſe for Years, Remainder to B. for Life, and C. the Reverſioner in 
Fee makes a Feoffment in Fee with Livery to A. this is void as a Feoffment, becauſe C. had 
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no Poſſeſſion to transfer by the Livery, that being already in A. and the Freehold in H. 1, 
the former Leaſe; and the Acceptance of the Livery by A. was neither a Surrender no 2 
Attornment; as in the former Caſe it could not amount to a Surrender, becauſe of the int an 
mediate Freehold which was in B. nor did the Feoffment amount to a Grant and Attoromene, 
for though according to the former Caſe every Man's Conveyance is conſtrued moſt ſtrons1; 
againſt the Grantor, yet in this Cafe the Grant is ineffectual for want of Attornment: bh 
A.'s Acceptance is no Attornment, becauſe he ſhall not bring B. with his Fealty, by in AQ 
which was not in its original Intention deſigned to be prejudicial and injurious to B. by dic. 
placing his Remainder. 2 Roll. Abr. 4, 56. Roll. Abr. 482. 

If the Queen be Leſſee for Years, and he in Reverſion enters upon the Land, and makez 
a Feoffment in Fee; this is void, becauſe the Law preferves the Poſſeſſion for the Queen 
who by conſtantly attending the Buſineſs of the Publick, is preſumed not to have Leiſure 
to take Care of her private Concerns; but if the Queen had made a Leafe for Years 0 J. 8 
and he in Reverſion had entred and ouſted him, and made a Feoffment, that had been g00d. 
becauſe the Queen had no Right to the Poſſeſſion during the Leaſe to J. S. and the Rever. 


ver- 


ſioner having gained the Poſſeſſion by his ouſting J. S. might confequently deliver it by the 
Inveſtiture. 2 Roll. Abr. 5. & vide 2 Co. 53. 

If a Man makes a eaſe for Life to A. Land after makes a Feoffment and Livery to A of 
the Land in Leaſe, this is a good Livery and Feoffment; for though the Land was in Leaſe 
to A. yet his Acceptance of the Feoffment and Livery amounts to a Surrender, Ut res mogis 


valeat, and conſequently the Feoffor has thereby Poſſeſſion to transfer by the Livery to the 
Feotfee. 2 Roll. Abr. 495. Dyer 358. Moor 636. 


(Y) Livery of Seifin, in what Caſes it is requiſite, or not. 


IVERY of Seiſin is needful, and muſt be had and made in all Cafes where an Eſtate 

of Fee-fimple, Fee-tail, or for a Man's own or another Man's Life, is made dr granted 

by Writing or Word in pais, of any Lands or Tenements corporeal. [But ſee the Statute 
for transferring Uſes into Poſſeſhon, poſt.}. | 

Every Feoffment, whether it be made with Deed or without Deed, muſt be made with 
Livery of Seiſin, and this Livery of Scifin muſt be made according to the Rules of Livery 
and Seiſin herein after laid down; for this is of the Eſſence of a Feoffment, and a Feof- 
ment is not perfect until Livery of Seifin be made, for till then the Feoffee has only an Eſtate 
at Will in the Land, and the Feoffor may put him out when he will. 

And if either of the Parties die before the Livery of Seiſin be made, the Feoffment is 
void, and no Warrant of Attorney to make Livery can be executed after the Death of the 
Feoffor or Feoffee; neither is there any Remedy in this Cafe to get the Aſſurance to be 
made perfect but in a Court of Equity. | 

But in Caſe where there are many Feoffees, there the Death of one or ſome of them will 
not, hinder the Livery. Lit. $. 59, 66. Co. Lit. 52. Dr. & Stud. 31. 

Leſſee for Life may ſurrender to him in Reverſion without making any Livery. 44 Aſ. 3. 
Curia. 2 Roll. Abr. 1. pl. 1. F 

But if Leſſee for Life makes a Grant to him in Reverſion during the Life of the Leſſor, 
rendring Rent during his Life; this Leaſe is not good without Livery. / And. 33. 

By Exchange a Freehold may paſs without Livery. Co. Lit. 1, 49. 2 Salk. 620. 

A Freehold may, by Cuſtom, be ſurrendered without Livery. Co. Lit. 49. 4. 

And where one makes a Leaſe of Land to another for Tears, the Remainder to a Stranget 
in Fee-fimple, Fee- tail, or for Life; in theſe Caſes Livery of Seiſin muſt be had and made 
to the Leſſee for Years, or elſe nothing will paſs to him in Remainder, and yet the Leaſe 
for Years will be good. Moor, Cafe 54. Plow. 156. a. 

An Inheritance in Land may be granted without Livery, though the Land itſelf cannot, 
as Veſturam terre. Fitz. Præcipe 55. And ſo may Trees which were an Inheritance in 
the Land. Lev. 171. 

If a Leſſee enters before Livery made, then the Freehold and Reverſion is in the Leſſor ; 
but if he makes Livery to the Leſſee before his Entry, then the Freehold is in them in Re- 
mainder, according to the Form of Deed. Lit. F. 60. 

A. leaſes to B. for Years, Remainder to the right Heirs of B. and makes Livery; the 
Remainder is void, becauſe there is not any in eſſe. who can take preſently by the Livery 3 
for every Livery ought to operate preſently : But where a Leaſe is made to B. for Life, Ke- 
mainder to his right Heirs, he hath a Fee executed, and it ſhall not be in Abeyance, for 
there he takes the Frechold by the Livery. 4 Leon. Cafe 67. . 

So that it is neceſſary that the Leaſe and Livery ſhould be executed at the ſame Time 
by the Leſſor himſelf: Or if Livery be to be made by an Attorney after the 3 
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ſealed, the Livery muſt be made before the Leſſee hath actually entered; for until actual 


Entry the Leſſee has only an Intereſſe 7 ermini for after he has actually entered, Livery will 
ſignify nothing, he having as much as redhat can give him, viz. the Poſſeſſion, 

By the Entry of the Leſſee, he is in the actual Poſſeſſion, and then the Livery cannot be 
made to him who hath the Poſſeſſion already. But if the Leſſor and the Leſſee come upon 
the Gro hd on Purpoſe for the Leſſor to make, and the Leſſee to take Livery, there it veſts 
no actual Poſſeſſion in him till Livery made. Co. Lit. 49. b. 

And where a Leaſe for Years is made upon Condition that if ſuch a Thing happens the 
Leſſee ſhall have the Fee. ſimple; in this Caſe the Leſſee muſt have Livery of Seiſin before 
bis Entry, otherwiſe the Eſtate will not increaſe. Co. Lit. 216. 

If Leſſee for Years makes a Leaſe for Life without Livery, the Term ſhall paſs. Moor 423. 

If A. is Leſſee at Will, and the Leſſor leaſes to A. for Years, Remainder to B. in Fee; 
this is good, tho* no Livery be made; for Poſſeſſion countervails Livery. Dyer 269. 6. 

So a Gift in Tail, Se. to the Leſſee at Will, or Tenant at Sufferance, is good without 
Livery of Seiſin, becauſe of the Poſſeſſion which countervails a Livery of Seifin. Ney 56. 

And if the King makes a Feoffment of the Land he has in Right'of the Dutchy of Lan- 
cofter that is not within the County Palatine ; in this Caſe Livery of Seiſin muſt be made as 
in the Caſe of a Subject, if it be not of the Lands within the County Palatine ; for they 
paſs by Letters Patent of the Dutchy without Livery ; but a Leaſe for Years of them, or of 
other Lanes, ought to be by Deed; Quod nota bene. And Quære if the Act of 1 Ed. 4. 
which angexed it to the King and his Heirs, Kings, was remembered. Bro. Feoffment de 
terres, pl. 51. Cites 21 E. 4. 60. 2 

If make a Feoffment to the King by Deed, it is good without Livery if he inrols the 
Deed, otherwiſe not; for the King cannot take but by Matter of Record. Bro. Feoffment de 
terres, „ | 9 | 

. i theſe Caſes where Livery of Seiſin is tequiſite and it is not made, there doth 
piſs o Hane Hy the Conveyance, but an Eſtate at Will at the moſt. Plow. 224, 219. Br. 
Fe. finent de terre, pl. 69. | i: | 

But Livery of Sciſin is no needful or requiſite to be hid and made in Cafes where any 
Ft. of F---hmple, Fer-trail or for Life, is made or granted of any Lands by Matter of 
ori, as by the King's Letters Patent, Fine, Recovery, Deed indented and inrolled, 
an | the like; nor is it needful where any ſuch Eftate is created by way of Covenant and 
raiſing of Ulz, by way of Exchange, Indowment ad Oftium Ecclęſiæ, or ex aſſenſu pairis ,, 
nor is it needſul where any ſuch Eſtate is paſſed or granted by way of Surrender, Deviſe, 
Rel-aſz or Confimation, or by way of Increaſe or executory Grant, as when the Fee-fimple 
is granted to the Leſſee for Life or Years in Poſſeſſion; neither is it requiſite or can be made 
where any incorporeal Hereditaments, as Reverſions, Rents, Commons, or the like, are 


granted in Fee-fimple, Fee-tail, or for Life; for in ſome of theſe Caſes there is an Attorn- 


ment to be made that doth ſupply a Livery. | 

Neither is it requiſite in ſome Caſes where an Eſtate of Freehold is made of a corporeal 
Thing : as if a Houſe or Land belong to an Office, and the Office be granted by Deed ; in 
this Caſe the Houſe or Land doth pals as incident thereunto. | 

So if a Houſe or Chamber belong to a Corody; by the Grant of the Corody the Houſe or 
Chamber paſſes without any Livery of Seiſin. Co. Lit. 49, _ | | 

Neither is it requiſite upon a Leaſe for Years; for if a Man makes a Leaſe for 1000 
Years, it is perfe& by the Delivery of the Deed without any Livery of Seifin. 

Neither is it needful where one grants to me and my Heirs all the Trees growing on 
his Ground; for this will paſs without any Livery of Seiſin at all. 2 Co. 23. Lit. F. 59. 
Co. Lit. 49. 8 Co. 137. 11 Co, 49. TOW PAT pe eee : 

A. being ſeiſed in Fee of an Eftate upon Truſt, and having two Daughters B. and C. con- 
veyed the ſame to B. and her Heirs by Deed in Nature of a Feoffment without Liyery and 
Seiſin; and it was held that the Truft paſſed tho* the Deed was not executed by Livery, 
and that it was ſufficient to declare the ſame, which as the Law then ſtood might be de- 
Clared by Parol. Nelſ. Rep. in Cant. 86. | i OW . 

Where Grants are made for Life or Lives in Purſuance of a Power, Livery and Seiſin is 
not neceſſary, becauſe it is only the Execution of an Authority; as in Caſe of Leaſes for 
three Lives made by bare Tenant for Life who has ſuch Power; and ſo of a Sale of Land 
by Executors by Virtue of the Will. Ca. in B. R. in William 3d's Time 281. 


If a Deed be inrolled in London, it binds as a Fine at Common Law, but not as a Fine 


With Proclamations 3 and in that Caſe Livery of Seiſin is not requiſite, it is a Diſcontinuance 
without Livery; and becauſe the Cuſtom there is ſaved by divers Acts of Parliament it ſhall 
bud as a Fine. Bro, Fines, pl. 110, If 
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and in his own Right make Livery thereupon, and in the Right of another, and as Attor 


If a Gift be made of Land, Redtory and 7 ibes in Fee, and no Livery made, the Tithes a, 
not paſs, tho“ Words ofGrant will paſs them without Livery. Moor 496: 0 


(Z) By um Livery of Seiſin may be made. 


IVER of Seiſin may and muſt be made either by the Party himſelf that makes the 
I Eſtate, or if it be a Livery indeed, it may in his Abſence be made by his Attorney, ry 
ficiently authorized by Writing. | 8 et | 

And he that makes an Eſtate, to the Perfection whereof Livery is requiſite, may himſelf 


to another; ſo divers that cannot make any Eſtate, may notwithſtanding make Livery af 
Seiſin. | . 

And therefore the Huſband, altho* he may not make a Feoffment in Fee or Leaſe for 
Life, Sc. of Land to his Wife, yet he may as an Attorney make Livery of Seiſin to her 


upon a Conveyance ma another. * | 
And ſo alſo may the; 5 upon a Conveyance made to the Haſband or her. 

And ſo alſo Monks, Infants, Aliens, and ſuch like Perſons diſabled to make Feoffments, 
Sc. may notwithſtanding make Livery of Seiſin, as Attornies upon Conveyances made 0 
others. | 748 OT 

And ſo likewiſe may he in Remainder in Fee make Livery to the Leſſee for Years, E fe 
de ſimilibus. Perk. F. 184. Co, Lit. 48, 49, 52: | 8 | | 

There are ſome Perſons who may make Livery of Seiſin in their own Right, and alf 28 
Servants to others; and ſome cannot make Livery of Seiſin in their own Right, but as Ser. 
vants unto others they may; and ſome may make Livery of Seiſin by themſelves in thei: 
own Right unto ſome Perſons, and unto others they cannot; and ſome ſhall make Livery 
of Seiſin, and take by the ſame Livery, Sc. Perk, §. 183. 

All ſuch Perſons as may grant by themſelves may make Livery of Seifin themſelves, 22 
in their own Right, and as Servants unto others, in the ſame Manner and Fern! 
may grant, &c. mutatis mutandis,: Sc. Perk. $. 184. — | 

A. grants a Leaſe to commence at Michaelmas to B. Remainder in Fee to C. Tho! 4 
makes Livery and Seiſin to B. yet the Livery and Seiſin and the Remainder ſhall be void, 
becauſe he has no preſent Eſtate to which the Livery may be annexed, nor on which it can 
reſt on the mean Time. Plow. 136. Is | 

If a Man leaſcs Land for Life, and the Leſſee thereof enfeoffs a Stranger, and makes 1 
Letter of Attorney to his Leſſer to make Livery of Seiſin accordingly, and he makes Livery; 
in this Caſe it hath been ſaid by ſome Perſons, that the Leſſor might enter upon the Feot- 
fee for a Forfeiture notwithſtanding the Livery of Seiſin made by himſelf ; for they ſay 
that the Feoffee took nothing by him; for the Leſſor had nothing go do upon the Land, if 
not to ſee whether Waſte were done, and to diſtrain for Rent and Services if they were be- 
hind. Perk. S. 200. qe, | 

Some Perſons may make Livery to ſome who cannot do it to others, who yet may take 
by Livery from others; as if one Jointenant makes Feoffment to the other; this cannot be a 
good Deed at Common Law, for he cannot make Livery and Seiſin, becauſe the other is 


ns. * ' -4 
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Jointly ſeiſed with him; yet this Deed ſhall enure by way of Confirmation, and muſt be ſo 


pleaded, and not literally as the Deed is worded. 4 Med. 150. & vide Perk. F. 193, 197. 
Bro. Feoffment de terres, pl. 48. = | | 


(AA) To whom Livery of Seiſin may be made, # 


IVERY of Seiſin may and muſt be zo the Party himſelf that taketh the Eſtate, or in 
L his Abſence 10 bis Attorney or Procurator ſufficiently authorized; and in this Caſe any 
one may be an Attorney to take, that may be an Attorney to give Livery. Co. Lit. 48. 49. 

If a Feoffment be made to divers by Deed, and Livery of Seiſin is made zo one or ſome of 
them ; this is a good Livery to execute the Eſtate to them all, LY: 

But if a Feoffment be made zo divers without Deed, and if Livery of Seiſin be made to 
ene or ſome of them in the Name of all the reſt; in this Caſe the Feoffment is good to ex- 


ecute the Eſtate in him. or them to whom the Livery is made, and as void to the Reſt. 


Dyer 35. Co. Lit. 49, 339. 5 Co. 98. 


If a Leaſe for Years be made 1% A. and B. without Deed, the Remainder to D. in Fee, and 
Livery of Seiſin is made to A. or B. in this Caſe this is a good Livery to make the Re- 
mainder pals to D. 


. But 


dt. tie. 
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But if a Leaſe be made to A. the Remainder to the right Heirs of J. S. in Fee, FJ. ö. 
being then living, and Livery of Seiſin is given to A. this Remarider is void; for Nemo eſt 
ores viventis. Co. Lit. 217. f ; 

One Jointenant cannot make Livery of Seiſin to his Companion as a Tenant in Common 
134 a Leſſor cannot make Livery of Seiſin to his Leſſce for Life or Years. Perk. 5. 40. 

Ed. 4+ 3 | 

"If a * enfeoffs four by Deed, and makes Livery to the one in the Name of all, this 
is a good Feoffment to all; but if a Man enfeoffs four without Deed, and makes Livery 
to the one in the Name of all; there it veſts nothing but in him that takes by the Livery, 
uad nota Diverſity, quod nullus negavit. Bro Feoffment de terres, pl. 16. 
Livery made to a Mayor and Commonalty, or other Corporation, without Deed, to 
receive it by an Attorney, is not good; but per Keble, a Feoffment made to them and to 
another is good without Deed, if the other takes the Livery ; but Hnſſey contra; for they 
ſhall be Tenants in Common by their ſeveral Capacities, for which they ought to have 
ſeveral Liveries of the Seiſin. Bro. Feoffment de terres, pl. 41. Cites 7 H. 5. 9. 

If a Feoffment is made to two, Habendmm one Moiety to one and the other Moiety to 
the other; this operates as ſeveral Conveyances, and not as one; for there muſt be two 
Liveries, becauſe there are ſeveral Freeholds, and Livery to one ſecundum formam Cbartæ 
will not enure to the other. 1 Williams 18, 19. 

If A. and B. Jointenants in Fee, leaſe to C. for Life, and C. grants his Eſtate to B. ſome 
think that this ſhall enure by way of Surrender, becauſe every one of the Leſſors is ſeiſed of 
the Whole, and of the whole Reverſion, and the Grant of the Eſtate of the particular Te- 
nant cannot take Effect by way of Grant without Livery of Seiſin; and the Grantee cannot 
take Livery of Seiſin of the ſame Land, becauſe he has the Reverſion in Fee of the whole 
Land in him immediate to the ſame particular Eſtate, and in his own Right. Perk. F. 82. 

A. leaſes to B. for Years, the Remainder to the right Heirs of the ſaid B. and makes Livery, 
the Remainder is void, becauſe there is not any Perſon in eſſe who can take by the Livery 
preſently, and every Livery ought to have its Operation preſently. But where a Leaſe is 
made to B. for Life, the Remainder to his right Heirs; there he has a Fee executed, and 
it ſhall not be in Abeyance, for there he takes the Freehold by the Livery. 4 Leo. 21. pl. 67. 

A Lord of the Manor of D. by Indenture between him of the one Part, and J. S. his 
Cophold Tenant in Fee, and R. S. Son and Heir Apparent of J. S. of the other Part, in 
Conſideraton of 1007. paid by J. S. enfeoffed, releaſed and confirmed, Sc. to J. S. the ſaid 
Land, Habendum to J. S. and R. S. and their Heirs; and covenanted that all Aſſurances 
ſhould be to the Uſe of J. S. and R. S. and Livery was made ſecundum formam Chartæ; re- 
ſolved that J. S. only took by the Livery, and R. S. took nothing thereby; but R. S. took 
by the Limitation of the Uſe in the Habendum, as Jointenant with F. S. and by the Statute 
of Uſes of 27 H. 8. was jointly ſeiſed of the Intereſt and Poſſeſſion with J. S. Ley 13. 
When a Feoffment is made 7o A. for Life, Remainder to the Heirs of bis Body, and Livery 
is made to A. ſecundum formam Cbartæ, this is good. 2 Roll. Abr. 10. | 

If F S. be enfeoffed to have and to hold to F. S. and T. K. and Livery of Seiſin is made 
unto J. S. according to the Deed, it is void unto T. K. Perk. F. 164. 

But if Livery of Seiſin had been unto T. K. according to the Deed, then he takes by 
the Livery of Seiſin, and not by the Deed. Perk. F. 164. 

Some make Livery of Seiſin and take by the ſame Livery of Seifin ; but then they do 
not make Livery of Seiſin in their own Right, or otherwiſe they do not take by the Li- 
very of Seiſin in their own Right, unleſs in ſpecial Caſes, Ec. Perk, F. 198. And therefore, 

If Land be leaſed for Life to J. S. the Remainder to T. K. in Fee, and a Letter of 
Attorney is made to T. K. to make Livery of Seiſin, and he makes Livery of Seiſin to the 
Leſſee accordingly; in this Caſe he takes by the ſame Livery of Seiſin which he himſelf 
made, but not of his own Grant, for he made the ſame as Servant to the Grantor. Perk. §. 
198. 

And it is ſaid, that if a Man enfeoffs two by Deed, and makes a Letter of Attorney to 
one of them to make Livery of Seiſin, and he makes Livery of Seiſin according to the 
Deed to his Companion ; he who makes the Livery of Seifin ſhall take by the ſame Livery 
of Seiſin, becauſe he ſhall be in by the Feoffor, and not by himſelf, Sc. Perk. §. 199. 

If a Man makes Deed of Feoffment of his own Land to himſelf and to a Stranger, and 
makes Livery of Seiſin to the Stranger according to the Deed ; all ſhall paſs to the Stranger 


and nothing to himſelf, becauſe he cannot give unto himſelf, as this Cale is, Sc. Pork. F. 
203. 
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If a Feoffment was formerly made to a Monk profeſſed, and to a Stranger, by Deed, an 1 
Livery of Seiſin was made to the Stranger according to the Deed, all paſſed to the Stranger: 
But if Livery and Seiſin was made to the Monk according to the Deed, and not to the 
Stranger, nothing paſſed thereby. Perk. §. 204. 

And unto divers Reſpects a Man may take by Livery of Seiſin which he makes 
Right; but then he ſhall not take in his own Right, unleſs in fpecial Caſes. 
And therefore, 

If there be Dean and Chapter, and one of the Chapter is ſole ſeifed in Fee in his own 
Right of Lands, and thereof by Deed enfeoffs the Dean and Chapter, and makes Livery 
of Sciſin according to the Deed; in this Caſe the Feoffor gives and takes by the fame Git 
in divers Reſpects. Perk. F. 205. cites 22 H. 6. 43. 

And ſo ſhall it be of a Mayor and Commonally; if one of the Commonalty be ſeiſcd of 
Land in his own Right, and thereof enfeoffs the Mayor and Commonalty. Perk. $. 205, 

And ſuch Perſons as are in Poſſeſſion of Lands for Years or Life, c. cannot take Livery 
of Seiſin of the ſame Land, &c. Perk. S. 205. 

In a Feoffment to the Dean and Chapter, they cannot take Livery of Seifin but by Letter 
of Attorney under Seal. Bro. Corporations, pl. 34. cites 14 H. 8. 2. 29. 

It a Man enfeoffs a married Woman, and makes Letter of Attorney unto the Husband to 
make Livery of Seiſin according to the Deed, and he makes Livery of Seiſin accordingly: 
it is a good Feoffment, for the Husband is but a Means to convey the Freehold to the W fe: 
for by this Act done, no Freehold doth paſs from the Perſon, Sc. Perk. F. 196. 

Livery 4% 4 Corporation is not good unleſs it be executed by Letter ot Attorney. Cy, 
Jac. 411. 


in his own 


Perk. \. 205, 


(BB) When Livery of Seiſin muſt be made. 


N all Cafes where this Ceremony is requiſite, whether it be done by the Parties them- 

ſelves in Perſon, or their Deputies, it muſt be done and made, 

1. In the Life-time of the Feoffor, Donor or Leſſor, and in the Life-time of the Feoffee, Done- 
or Leſſee, for if either of them die, it cannot be done afterwards; neither can a Warrant of 
Attorney be made to deliver Seiſin after the Death of the Feoffor, Sc. But if there be 
more Feoffees, Donees or Leſſees than one, in ſuch Caſes, although all of them die but one, 
the Livery of Seiſin may be made to the one that ſurvives, and it will be good to him to 
execute the Eſtate in all the Land. And fo it is if there be a Warrant of Attorney made 
by a Corporation Aggregate, as a Mayor and Commonalty, Dean and Chapter, or the like, 
to give Livery of Seiſin; in this Cafe the Death of the Mayor, Fe. will not determine 
the Authority; and therefore in that Caſe the Livery of Seifin may be made after his Death, 
Co, Lit.. 53. | f 

2. If 5 be a Leaſe for Years with a Remainder over in Fee, the Livery muſt be made 
to the Leſſee for Years befere bis Entry, or at the Time when he enters for that Purpoſe, for 
afterwards it cannot be made. Quod ſemel meum eft amplius meum eſſe non poteſt. Co. Lit. 
49, 216, Perk. F. 205, Quære whether the Law be not ſo in all other Caſes, and let Men 
take heed they do not (as commonly they do) enter into the Land before they have Livery 


of Seiſin made thereof unto them. 


And yet it ſeems the Livery of Seiſin is good when it is made afterwards. 2 Co. 55. 

If a Man makes a Leaſe for Years to A. and B. Remainder to C. for Life, the Leſſor 
ought to make Livery to A. and B. before their Entry, and by the Livery to A. and B. C. 
ſhall take a preſent Eſtate for Life by way of Remainder, by Force of the Livery made to 
the Leſſees 2 Years. 5 Co. 94. 5. Lit. \. 60. 

3. It muſt not be made before the Eſtate begins; for if a Leaſe be made for Years to begin 
at Michaelmas with a Remainder over, and the Livery of Seiſin is made before Michaelmas, 
this Livery of Seiſin is void; for if a Livery work at all it muſt work preſently, and ſo it 
cannot in this Caſe, becauſe it is before the Eſtate begins. Co. Lit. 217. 

Livery made after the Day, not working futurely, is good enough. Cro. Fac. 458. 

As Leaſe for Life to commence at Michaelmas, and Leſſor makes Livery after Michael- 
mas, it is a good Livery. Hil. 17 Zac. B. R. 2 Rell. Rep. 366. 

But if the Leſſor had made Livery before Michaelmas, it had been void. 2 Rall. 
Rep. 109. 

$ooffoient Hobendum a die datns; if the Seiſin be not made at the laſt Inſtant of the Day, 
it is not good. Style 189. 

A Leaſe for Lives to commence à die datus, was adjudged good, becauſe Livery was 
executed after the Day of the Date: But if before, it ſhould not. Moor 637. Kall. Att. 


But 
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But where the Date was the goth of Zuly 21 Eliz. and the Livery was 22 Fliz 
mam Chart, the Livery fo long after will not help the Leaſe, Which _ 3 
lie datus. Cro. Eliz. 873. ; 

So if the Attorney makes Livery the ſame Day /ecundum formam Chartz, it is void. 
Cro. Car. 388. 

But ſuch Livery muſt be made the ext Day if it be to be made ſecundum formam Chartæ; 
for that is forma Charte. 2 Bulſt. 306. 

in a ſpecial Verdict in Ejectment the Cafe was, Two Women were Tointcnants in Fee, 


one of them made a Feofiment with Livery within the View, (viz.) go enter and tate 


Poſſeſſion ; but before it was executed by an actual Entry ſhe married the Feoffee. It was 
infilted that this Feoffment was void, becauſe there was no Entry; and by the Mar- 
riage the Feoffee became ſeiſed in Right of his Wife, and now cannot by his own Act 
work any Prejudice to her Right; but adjudged that this Livery ' might be well exe- 
cuted after the Marriage, for he had not only an Authority to enter, but an Intereſt paſſerh 
by the rok in View, and the Woman did all on her Part to be done. Vent. 186. Med. 

1. 2 Lev. 34 
# In Letters of Attorney antiently Power was given to take Poſſeſſion for the Feoffee ; and 
although the Letter of Attorney be indefmite, without Limitation of any Time, yet the 
Law ſays, it mult be in the Life of the Feoffor and Feoffee ; and upon the Death of either 
of them the Deed is void, becauſe nothing paſſes before Livery: For if the Feoffee dies, 
Livery cannot be made to his Heir, becauſe then he ſhould take by Purchaſe where Heirs 
are named by way of Limitation to take by Deſcent. Co. Lit. 52. 6. 2 Roll. Abr. g. 
Perk. §. 188. | 

By Dedderidge J. The Act of the Attorney by Delivery of Seiſin cannot make the Eſtate 
to pals if the Fabrick of the Deed is void: But if there be a good Deed of Feoffment with 
a Letter of Attorney to make Livery, the Attorney hath his Election to do it when he 
will. Roll. Rep. 130. But Note, it muſt be made in the Life of the Feoffor and Feoffee, 
otherwiſe it will be void. 


(CC) At what Place Livery of Seiſin muſt be made. 


F an Eſtate be made of divers Pieces of Land in divers Villages in the ſame County 

in this Caſe the making of Livery and Seiſin of and in any Part thereof in the Name 
of all the Reſt, or of one Parcel, according to the Deed, although he does not ſay in 
the Name of, Sr. ſufficeth for all, if all the Pieces be in the Grantor's Poſſeſſion and 
out of Leaſe. 

But if the Pieces of Land lie in divers Counties, or in the ſame County, and they be 
in Leaſe, or out of the Poſſeſſion of the Feoffor, contra; for in that Caſe the making of 
Livery in one Part in the Name of all the Reſt, is not ſufficient for the Reſt; for in this 
Caſe it is requiſite that Livery of Seiſin be made upon and in ſome of the Lands in both 
Counties, and upon every Parcel of Land that is out of Poſſeſſion, or at leaſt in ſome Part 
of the Land that is in the Occupation of every ſeveral Tenant. | 


And yet if one Part of a Manor be in one County and the other Part in another County 


in View of that Part; in this Caſe it ſeems Livery of Seiſin in the one Part in the one 
County in the View of the other Part in the other County, is good, and ſuffices for all. 

So if the Site of a Manor lies in one County and the Reſt of a Manor in another County; 
in this Caſe the making of Livery in the Site of the Manor is ſufficient for the whole Manor. 
Co. Lit. 48. Lit. §. 61, 418. Perk. §. 226, 227, 228. Dr. & Stud. 3. Fitz. Feoffments 
and Faits 111. 

If a Feoffment be made of the Manor of Dale in Sale, the which Manor doth extend 
in Dale and Sale, and Livery of Seiſin is made accordingly in Dale only, and not in Sale 
alſo; by this Feoffment there paſſes no more of the Manor but that which is in Dale only. 
Perk. §. 228. 

If ? be ſeiſed of one Acre in Fee, and of another Acre for Life, and I make Feoffment 
of both Acres, and make Livery of Seiſin in that Acre whereof I am ſeiſed in Fee in the 
Name of both Acres; in this Caſe it ſeems-that ſuffices to paſs both the Acres. 

But if I be ſeiſed of one Acre in Fee, and poſſeſſed of another Acre for Years, and 
I make a Feoffment of both Acres, and Livery of Seiſin on that Acre only whereof I 
am ſeiſed in Fee in the Name of both the Acres, contra; for this is as it I make a Feoff- 
ment of Land whereof I am ſciſed, and of other Land whereof I am not ſeiſed, Cc. 
9 H. 7. 5. Per Frowick. | 

If I be ſeiſed of two Acres of Land, and let one of them for Years, and then make an 


Eſtate of both of them to another, and make Livery of Seiſin in that I have in Poſſeſſion 
| in 


" Feoffment. ; 


to B. G. to make Livery ; afterwards the Father delivered his Deed, and then Livery was 


F 

Part J. 

in the Name of both the Acres; this will not ſerve to paſs the other Acre, but Livery mup 
be made in that Acre alſo. Fitz. Faits and Feoffments 2. 

And accordingly it was agreed in the Caſe of Montague ver. Jefferies, in the King's Bench 

Hil. 38 Eliz. which was that a Man was ſeiſed in Fee of a Manor, and other Lands called 
Groves, and he made a Feoffment of it, (Groves being then in Leaſe for Years) and a Letter 
of Attorney to give Livery, and the Attorney made Livery of the Manor in the Name of 
the Reſt, the Leſſee being ſtill in Poſſeſſion of Groves; in this Caſe it was agreed that this 
was no good Feoffment for Groves. 
When a Feoffment is made of a Houſe and Land, the Livery of Seiſin is moſt aptly to 
be made of and in the Houſe in the Name of the Reſt, and at the Door of the Houle, &. 
and when a Feoffment is. made of a Rectory or Parſonage, the Livery of Seiſin may be made 
in the Parſonage-Houſe ; or if there be no Houſe, it may be made upon the Glebe, or if 
there be neither, it may be made at the Ring of the Church-Door. | 


(DD) Of what Things Livery of Seifin may be made. 


IVERY of Seiſin may be made of any corporeal Thing, as Manors, Houſes, Lands, 

Meadows, Paſtures, Woods, Chambers, or the like; and theſe Things therefore are 

ſaid to lie in Livery, But of incorporate Things, as Rents, Advowſons, Commons, Eſto- 
vers, and ſuch like Things, Livery cannot be made. 


And theſe Things therefore are ſaid to lie in Grant, and not in Livery; and therefore 
when a Livery is made of theſe, mil operatur. Co. Lit. 49. 
William Lord Dacres the Father made a Feoffment in Fee to his two Sons, upon Con- 
dition that they ſhould make a Feoffment over to Thomas Dacres and one Middleton, with 
a Letter of Attorney; but before the Father had delivered their Deed to his Sons, they had 
delivered their Deed of Feoffment to Thomas Dacres and Middleton, with a Letter of Attorney 


made by Virtue of the Letter of Attorney : Adjudged that the Livery was void, becauſe 
the Sons, at the Time they made the Feoffment, had nothing to paſs. 2 Bulſt. 30a. 

Adjudged that where a Man covenants to make a Feoffment of the Value of 300. to 7. ö. 
and afterwards he makes a Feoffment to the Uſes in that Indenture generally, and doth not 


mention the 50/. per Ann. certainly, that in ſuch Caſe nothing paſſes but the very Land on 
which the Livery was made. Roll. Rep. 187. | 


(EE) How Livery of Seiſin is to be made. 


T2 every good Livery of Seiſin is requiſite either ſuch an Act as the Law doth adjudge 
to be a Livery, or apt Words that amount unto it: For a Livery may be good by 
Words without any Act or Deed at all. 

But it cannot be good by an Act or Deed without any Words at all; however, that Livery 
that has an Act or Ceremony in it is the beſt, becauſe it takes the deepeſt Impreſſion in the 
Witneſſes. Co. Lit. 49. 9 Co. 137. „ 

The moſt uſual, formal and orderly Manner of making of Livery of Seiſin is thus: That 
the Feoffor, Donor, &c. and the Feoffee, Donee, Sc. if they be preſent, or in their Ab- 
ſence their Attornies or Servants that have Authority, do come to the Door or Garden, if it 
be a Houſe, if not, then to ſome Part of the Land where Seiſin is to be delivered, and 
there in the Preſence of many good Witneſſes do ſhew the Cauſe of their Meeting, openly 
and plainly do read the Deed, or declare the Contents thereof, and of the Letter of Attorney, 
if there be any. 


And then the Feoffor, &c. or his Attorney, (if it be a Houſe) do take the Ring, Latch or 


Haſp of the Door, (all the People, Men, Women and Children, being out of the Houle) 


or (if it be a Piece of Ground) do take a Clod of the Ground, or a Bough, or a Twig of 3 
Tree, or Buſh growing thereupon; and (all the People being out of the Ground) the fame 
Ring, Sc. Clod, Bough, &c. with the Deed, do deliver to the Feoffee, Donee, Sc. or to 
his Attorney; and in the Delivery hereof do uſe theſe or ſuch like Words, viz. I deliver 
theſe to you in the Name of Seiſin of all the Lands and Tenements contained in this Deed, To hat 
and to hold according to the Form and Effect of the ſame Deed. | 

Or, I deliver you Seiſin and Poſſeſſion of this Houſe or Ground in the Name of all the Lands 
contained in the Deed according to the Form and Effed of the Deed. 


And then if it be a Houſe, the Feoffee, Sc. enters in firſt alone, and ſhuts to the Door, 
and then he opens it and lets in others. 


And if the Feoffment, Gift or Leaſe be made without the Deed, then they do and muſt 
withal exprels the very Eſtate itſelf which the Feoffee, Donee or Leſſee is to have: As for 


Example, 


** 
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Example, the Feoffor, Donor or Leſſor, muſt come to the Houſe or Land which is to be 


-znted, and where Livery of Seiſin is to be made, and there muſt by apt Words grant the 
Houſe or Land to him that is to have it in Fee-ſimple, or in Tail, or for Life, as the 
Agreement is, (but ſee the Statute of Frauds, 29 Car. 2. po.) and in Seiſin thereof muſt de- 
liver bim the Ring of the Door, or a Turf or Twig of the Land. 

And if the Feoffment, &c. be made by Writing, then it is Wiſdom to indorſe and ſet 
Jown on the Back of the ſame, how, when and where the ſame is made, and the Names 
of the Witneſſes thereunto. Weſt. Symb. $. 251. Perk. $. 209, 210. Co. Lit. 48. 

But a Livery of Seiſin that is not ſo exactly made, may be good notwithſtanding. 

And therefore if the Feoffor, Donor, &c. or his Attorney, takes any Thing elſe that 
comes of the Land, as a Stone, or the like, and therewithal makes the Livery ot Seiſin; or 
if he takes a Turf or Twig from off another Man's Ground, and not from the ſame whereof 
PoſſeMon is to be given, and delivers that upon the Ground in the Name of Seiſin; or if 
he takes a Piece of Silver or Gold, or a Rod, Stick, or the like, and delivers this upon the 
Lan! in the Name of Seiſin; all theſe are good Deliveries of Seiſin and Poſſeſſion. 
137. Fitz. Feoffments and Faits 111, 

So if the Feotfor, Wc. be at the Door, or by the Land, or in the Houſe or upon the 
Land, and after he has delivered the Deed, he ſays to the Feoffee, Donee, Sc. Here I de- 
liver you Seiſin and Poſſeſſion of this Houſe or Land in the Name of Seiſin and Poſſeſſion of all 
the Lands and Tenements contained in the Deed; or, Have and enjoy this Houſe or Land ac- 
cording to the Deed ;, or, Enter into this Land or Houſe, and God give ycu Toy of it; or, I am 
content you ſhall enjoy this Land: In all theſe Caſes there is a good Livery of Seiſin. Et fic 
4e fimilibus. 6 Co. 26. 41 Ed. 3. 17. | 

if I being ſeiſed of a Houſe in Fee, make a Feoffment of it, and of divers Lands, to a 
Man then preſent with me in the ſame Houſe, and there deliver him the Deed in the Name 
of Sciſin of all the Lands contained in the Deed in this Caſe this is a good Delivery of the 
Deed, and a good Livery of Seiſin alſo, although I continue in Poſſeſſion of the Houſe ſtill, 
and go not out of it. Bro Feoffment 28. 

And if I be Lord of a Manor, and lying ſick within ſome Patt of the Manor, I make 
a Feoffment of the Manor, and deliver the Deed to the Feoffee, ſaying to him, I will that 
you take Seiſin preſently; and thereupon command all my Tenants of the Manor to attorn to him, 
and they do ſo; this is a good Livery of Seiſin. Perk. §. 211; 212. | 

So if I make a Deed, and after I have read it, being upon the Land, I deliver it to the 
Feoffee, Donee, Sc. and ſay, here I deliver you. this Charter as my Deed, in the Name of 
Kein of all the Lands therein contained, or the like; this is a good Delivery of the Deed and 
of Seilin. 

But if I do only ſeal and deliver the Deed upon or in View of the Land, without ſaying 
or doing any more; this will not amount to a Livery of Seiſin. Perk. §. 215. 6 Co. 26. 

And therefore if a Man makes a Feoffment with Letter of Attorney to give Livery of 
Sciſin, and then he delivers the Deed upon the Land; this is no good making of Livery 
of Seiſin, 

And ſo alſo if there be no Letter of Attorney. Adjudged in Cromwe!'s Caſe in Scaccario 
15 Eliz. 

If I be ſeiſed of a Houſe in Fee, and being in the Houſe, ſay to J. 8. Here J. S. I demiſe 
yu this Houſe for Term of my Life; this will not amount to a Livery of Seiſin; and there- 
fore it is no good Leaſe until Livery of Seiſin be made, but it is a good Beginning of a 
Leaſe, 6 Co. 26. 

If the Father enfeoffs his Son of Land, and the Son ſuffers his Father to enjoy, and after 
the Son comes to the Pariſh Church where the Land lies, and there in the Audience of the 
Pariſhioners uſeth theſe Words to his Father : Father, you have given me ſuch and ſuch Lands 
(and names them); as freely as you gave them to me, I give them io you again; this is no good 
Livery of Seiſin, neither does any Eſtate paſs hereby. Perk. F. 216. 

So if one being upon the Land ſays to 7. S. J. 8. ſtand forth, I do here, reſerving an Eſtate 
to me for my own Life, give this Land to thee and thy Heirs for ever this is no good Livery 
of Seiſin, neither does any Eſtate paſs thereby. Hil. 37 Eliz. B. R. Collard's Caſe, 

if one makes a Charter of Feoffment to me, and makes no Livery of Seiſin thereupon, 
and after I make a Feoffment of the Land to J. S. and the Feoffor hearing and having 

Notice of it, ſaith, I do willingly agree to it, and am contented that ]. S. ſhall have it; or, 1 
do agree to the Feoffment, or the like; this does not make the Feoffment that was made to 
me good. Fitz. Faits and Feoffments. 

If divers Parcels of Land be conveyed, and Livery of Seiſin is made in one; or there be 
wers Feoffees, and Livery and Seiſin is made to one of them according to the Deed, 
without uſing any more Words; this is = 2 | | PE 


9 Co. 


—— 
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Feoffment. Part I. 


But the beſt Form and Order of making of Livery in this Caſe is to add theſe Wa, 
In the Name of all the Reſt, &c. Co. Lit. 48. Fitz. Eſtoppel 177. "2 

But if there are divers Feoffees named in a Deed, and Feoffor makes Livery to one f 
the Feoffees according to the Deed, without ſaying In the Name of the whole , yet the Lea 
mall paſs to all. Co. Lit. 48. a. 

Where a Man makes a Feoffment in Fee, or a Leaſe for Life, and ſaid to the Feoffee 
being on the Land, or in Sight of it, Enter into that Land and enjoy the fame, according ty ihe 
Purport of the Deed; this is a good Livery ; but the Delivery of the Deed on the Land 
without any further Ceremony, or faying any Thing, doth not amount to a Livery, 6 Co 
26. Moor 458. 

If A. makes a Deed of Feoffment of Land, and delivers the Need, and ſays no more 
but Take and enjoy the Land; or, Take the Land according to the Deed, or ſuch Words Which 
amount to a Livery, when he delivers the Deed, nothing pafſeth ; for the Law require 
more Ceremony than the Delivery of the Deed on the Land. Crs. Fac. 80, 

If the Feoffor ſays, I am content you ſhould have this Houſe according to the Deed ty yon 
made; this is not a good Livery, for there is no Intent expreſſed either by Words or Cir. 
cumſtances to make Livery, but rather import an Aſſent and Promiſe to do a future Ad. 
28 1 
If Words may amount to a Livery within View, much more it ſhall upon the Land, a; 
J am content you ſball enjoy this Land, & c. according to the Deed, &c. Co. Lit. 48. 4. 9 
Co. 13. b. 138. | 

The Delivery of any Thing upon the Land in the Name of the Seiſin of that Land, thy 
it be nothing concerning the Land, as a Ring of Gold, is good, Co. Lit. 48. a. who ſays 
that it had been ſo reſolved by all the Judges. But this by the Feudiſts is called Inveſ- 
titura impropria. Spelm. Gloſſ. Verb. Feoffare. 

An Exchange amounts to a Livery. Co. Tit. 51.6. 

Where two Tenants in Common of a Houſe and Land, made Partition within the Houſe 
of th: Houſe and Land by Parol without Deed ; it was held that tho? it might have 
been good upon the Land, becauſe it would have amounted to a Livery in Law, yet not 
being found that the Land was within View, it could not amount to a Livery in Law. Co. 
Eliz. g5. 

Term in Fee made a Feoffment, and delivered it on the Land in the Name of the 
Seiſin; adjudged that this Livery is good, and hath a double Operation at the fame Time, 
viz. to making the Writing take Effect as a Deed, and to deliver Seiſin of the Land accord- 
ing to the Decd. 9 Co. 136. 

If a Feoffment be made of divers Lands, and an Houſe in which the Feoffor dwells, and 
the Feoffor delivers the Feoffment in the Houſe, but ſays nothing of the Land; yet it is 
good for all; for they having an Intent to give and take Livery, it is a good Feoffment, for 
they aſſembled there for that Purpofe. Cro. Eliz. 142. 

But if a Feoffment be of a Houſe, and the Deed is delivered in the Houſe without other 
Circumſtance, the ſame does not amount to a Livery of Seiſin. And yet if he does any 
Act by which the Intent of the Feoffor appears, that the Feoffee ſhould have Livery of 
Seiſin; as if the Parties go of Purpoſe to the Place intended to paſs, to the Intent the Deed 
may be delivered in that Kind; it amounts to a Livery. Leon. 207. 

If Lands be given to a Mayor and Commonalty for their Lives, by Intendment, they have 
have an Eſtate not determinable. So if a Feoffment be made of Lands unto a Dean and 
Chapter without Speech of their Succeſſors. Perk. F. 240. -\ 

It my Feoffee in Fee of one Acre of Land do re-enfeoff me of the Acre by Deed, re- 
citing in the fame Deed, that I have enfeoffed him of an Acre of Land, To have and to 
hold to him and his Heirs; and faith further in the Deed, that as fully as J have given the 
Lands unto him he doth give them me back again, and delivereth to me the Deed, and 
Seiſin of the Land according to the Deed : In this Caſe it feemeth that J have an Eſtate of 
Inheritance in this Land notwithſtanding that it is not given unto me and my Heirs, becauſe 
that my Eſtate doth relate upon an Eſtate of Inheritance, recited within the fame Deed. 
Tamen quere. Perk. & 241. | 

But if Land be given unto me by Deed, To have and to hold to me in Fee, without 
ſpeaking of my Heirs, and Livery of Seiſin be made unto me according to the Purport of 
the Deed; by this Feoffment J have an Eſtate but for the Term of my Life, &c. Pert. 
243. | 
if A. makes a Feoffment to B. and C. without Deed, and he makes Livery to B. in the 
Abſence of C. in the Name of both; this is void as to C. becauſe a Man who is abſent cannot 
take a Freehold by Livery, but by an Attorney lawfully authorized to receive Livery by 
Deed. Co. Lit. 49. 6. | 1 
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pot if a Feoffment be made to A. and B. and Livery is made to A. in the Abſence of B. 
. the Name of both; this is good, becauſe it is by Deed. Co. Lit. 49. 6. 

if there are four Feoffees, and one makes Letter of Attorney to one R. to take [ avery in 
Name of the Feoffre and the Co-Feoffees according to the Deed, and to do all other 
for him and his Feoffees which he might have done if he was perſonally preſent; 
and the Feoffor makes Livery to the Attorney in Name of that Feoffee and the other Co- 
Feoffees, to their Uſes, according to the Deed; this is good to all. 2 And. 196. 

Feoffment to Corporation and another Perſon, there ought to be ſeveral Liveries in Re- 
ſpect of their ſeveral Capacitres, which makes them Tenants in Common. Finch 2 3.8. 

f a Man be enfeoffed by Deed of two Acres, To have and to hold three Acres, and Li- 
yery of Seiſin is made to him according to the Deed in the two Acres, the third Acre, of 
which there was no Speech in the Premiſſes of the Deed, ſhall not paſs by the Deed ; but 
f Livery 5 Seiſin be made in this Acre, then it ſhall paſs by the Livery of Seiſin, Sc. 

k. F. 105. | 
25 ps be made to one of the Feoffees according to the Deed, it paſſes the Land to 
al; ſo of the Seiſin of one Parcel; but the beſt way is to ſay in the Name of the Whole, 
or of all the Feoffees. Co. Lit. 48. a. 

Where the Deed is void, Livery ſecundum formam Charte is alſo void. Co. Lit. 48. 3. 
(ro. Eliz. 603. 2 Buljt. 302. Roll. Rep. 229. 

A Leaſe for Life is made 25th of March, Habendum a die datus, with Letter of Attorney 
in the Deed to make Livery ſecundum formam Cbartæ; the Attorney makes Livery the 26th; 
this is not good. 2 Bulſt. 302. 2 Roll. Rep. 229. 

If a Man has a moveable Eſtate of Inheritance in thirteen Acres, Parcel of a Manor, they 
will paſs by Name of the Manor. Co. Lit. 48. b. | 

If a Man has a moveable Eſtate of Inheritance in thirteen Acres, Parcel of a Meadow 
of eighty, the Charter of Feoffment ought to be generally of thirteen Acres lying within 
the Meadow of eighty Acres, generally without bounding, or deſcribing of it in Certainty, and 
Livery may be of the thirteen Acres allotted to the Feoffee for a Year, ſecundum formam 
Chartz; and this is good Livery to paſs the Content of thirteen Acres in what Place ſoever 


it lies. Co. Lit. 48. 6. 
This is to be underſtood if the thirteen Acres are in Groſs, and not Parcel of a Manor. 


Co. Lit. 48. b. 

If a Manor be ſeparated and divided between two, fo that the one has one Part one Year 
and the other Part the next Year, and ſo the other, and ſo they have moveable Freeholds ; 
in this Caſe Livery ought to be made in the Manor. Co. Lit. 48. b. 

But where two Manors are ſeparated and divided alternis vicibus, there the Charter of 
Feoffment ought to be made in both, and Livery in this Manor whereof he is ſeiſed in any 
one Year ſecundum formam Charte, and the next Year in the other ſecundum formam Charte ; 
for there are two diſtin&t Manors, and ſeveral Eſtates in them. Co. Lit. 48. 5. 

If a Man makes a Charter by which he grants the Land in Fee, and delivers Seiſin for 
Life ſecundum formam Chartæ, the Fee ſhall paſs; for this ſhall be taken moſt ſtrong againſt 
the Feoffor; for by the ſaid Words, ſecundum formam Charte, are intended according to the 
Quantity and Quality of the effectual Eſtate in the Deed. Co. Lit. 48. 

If a Man leafe for Years by Deed, and delivers Seiſin according to the Form and Effect of the 
Deed; yet he has but an Eſtate for Years, and the Livery is void. Co. Lit. 48. 6. 

If A. by Deed gives Land to B. to have after the Death of A. to B. and his Heirs; this 
is void, becauſe he cannot create a particular Eſtate in himſelf ; and if Livery be made ac- 
cording to the Form and Effect of the Deed, this is void, becauſe it refers to a Deed which 
is void in Law. Co. Lit. 48. 5. 5 Co. 94. b. 11 Co. 78. Cro. Eliz. 254. Hob. 171. 
2 Roll. Abr. 10. 

If a Man covenants to make a Feoffment of Land of the Value of fifty Marks to J. S. 
and after makes Feoffment of the Land of a far greater Value, without aſſigning where the 
Land for fifty Marks ſhall be; this is void for the Uncertainty, and no more ſhall paſs than 
the Place where the Livery was made. 2 Roll. Abr. 10. pl. 4. 

So in the fame Caſe the Feoffor cannot after the Livery aſſign fifty Marks of Land to 
rs ſo much to paſs by the ſaid Livery, inaſmuch as it does not paſs at firſt. 2 Roll. 10. 
pr. g. ; 
But otherwiſe it would be if he had aſſigned where the fifty Marks Land ſhould be before 
the Livery made. 2 Roll. Abr. 10. pl. 6. 

So it ſeems it would be if he had affigned it upon the Livery made; for then the Aſſign- 
ment is Uno flatu with the Livery. 2 Roll. Abr. 10. pl. 7. | 

If a Man covenants to make a Feoffment of all his Land, whereof fifty Marks Value 
hall be to ſuch a Uſe, and the other to other Uſe, Sc. and after makes the Feoffment 3 
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all accordingly, without aſſigning the fifty Marks Value, he cannot after aſſign it, , Rel 
Abr. 10. pl. 8. ; 

If A. Gif of one hundred Acres of Land in Fee, enfeoffs B. of eighteen of the 
hundred Acres verſus auſtrum or verſus orientem, and makes Livery ; this is good, 
certain at the Time of the Feoffment. 2 Roll. Abr. 11. 

But if A. ſeiſed of one hundred Acres of Land in Fee, enfeoffs B. of eighteen of the ſaiq 
one hundred Acres, Habendum fibi & heredibus ſuis ad eleftionem iꝑſius B. & beredyy Fs 
quandocungque eis placeret, and makes Livery accordingly z this is a void Feoffment for ny 
Uncertainty where the eighteen Acres ſhall be among the one hundred Acres, for the Free. 
hold of the eighteen Acres ought to paſs ab/que ullo temporis intervallo, from the Feoffor t 
the Feoffeez for a Livery cannot operate in futuro. 2 Roll. Abr. 11. 0 

In this Caſe the Feoffee died before Election, and the Judgment according to 4d ke 
ſeems to be grounded only upon the Election by the Heir; and Anderſon puts a Quere, if 
the Feoffee himſelf might have made an Election or not, and the Livery take Effect by ſuch 
Election; and Hob. 174. cites it ſo, as that the Election of the Feoffee himſelf Makes the 
Grant good. See And. 11 & 12. | 

If a Man makes a Charter in Fee, and makes Livery for Life ſecundum formam Chart, it 
paſſeth the whole Fee- ſimple. Co. Lit. 48. | 

If a Deed contains no Condition, but Livery does, the Land paſſes not by the Deed. 
Lit. F. | | 

If * Livery be larger than the Agreement, ſome hold that the Eſtate ſhall be according tg 

the Agreement. Co. Lit. 222. b. | 


ſaid One 
for this is 


(FF) Livery in Deed, how and to whom to be made, and when it is good, 


| bs the Feoffor being upon the Land, or at the Door of the Houfe, ſays to the Feoffee, | 
am content that you ſhould enjoy this Land according to the Deed , or, Enter into this Houſe 
or Land, and enjoy it according to the Deed, this is a good Livery to paſs the Freehold, be- 
cauſe in all theſe Caſes the Charter of Feoffment makes the Limitation of the Eſtate, and 
then the Words ſpoken by the Feoffor on the Lands, are a ſufficient Indicium to the People 
preſent to determine in whom the Freehold reſides during the Extent of the Limitation, 
beſides the Words being relative to the Charter of a Feoffment plainly denote an Intention 
to enfeoff. Co. Lit. 48. 4. 9 Co. 137. 5. 6 Co. 26. Roll. Abr. 7. Vide Cro. Jac. 80. which 
ſeems contra. _ | | 

If the Feoffor delivers a Charter upon the Land in the Name of Seiſin of all the Lands com- 
prized in the Deed ; this is good to execute the Deed, and to give Livery alſo, becauſc the 
bare Delivery of the Deed is good to execute it as a Deed, and the Delivery of the Deed, 
or any other Thing in the Name of Seiſin of the Land, is ſufficient to give Livery, becauſe 
the Intention of thoſe ſolemn Acts is only to diſcover to all Perſons in whom the Freehold 
is lodged ; and this End is as effectually anſwered by the Delivery of a Deed, or any Thing 
elſe in the Name of Seiſin, as of a Turf or a Twig, the one being equally viſible and no- 
torious as the other. 9 Co. 137. 5. 138 4. Co. Lit. 48. a. 57. 4. 2 Roll. Abr. 7. 6 Co. 26. 

A. being ſeiſed of Lands in Fee, borrowed 201. of B. and for Repayment agreed to aſſure 
him the Land; and thereupon they both went to the Land, where A. ſaid to B. I am in- 
debted to you 201. and if I don't pay you before Michaelmas, then I bargain and ſell this Land 
to you; and if I pay you then, I ſhall have my Land again; and then put B. in Poſſeſſion of 
the Land: This was held a good Livery, becauſe here the Poſſeſſion was actually delivered 
purſuant to the Agreement of aſſuring the Land for the Security of the Money, which Pol- 
ſeſſion was to be reveſted on the Payment of the Money by A. the Feoffor, Moor pl. 286. 
Cro. Eliz. 25. 

But if a Man without any Charter, being in his Houſe, ſays, I here demiſe you this Houſt 
as long as I live, paying 201. per Ann. this paſſes no Freehold, but only an Eſtate at Will, 
becauſe the Word Demiſe denotes only the Extent of the Limitation of the Eſtate intended 
to be conveyed ; but bare Words of Limitation, without ſome Acts or Words to diſcover 
the Intention of the Feoffor to deliver over the Poſſeſſion, are not ſufficient to convey the 
Freehold ; for if a Charter of Feoffment be made to a Man and his Heirs, this without 
ſome other Act or Words to give the Poſſeſſion only paſſes an Eſtate at Will, becauſe the 
Act of Delivery is requiſite to the Perfection of the Charter; but beſides the Charter of 
Feoffment, there mult be ſome Act or Words to deliver over the Poſſeſſion before the Feoffee 


can enjoy it purſuant to the Charter. 6 Co. 26. 2 Roll. Mr. 7. Co. Lit. 48, Cre. Zliꝝ. 
482. 9 Co. 138. Moor, pl. 63 2. | 
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if it appears that a Man intended to make an actual Livery, this ſhall never amount to 
1 Livery in Law. Dyer 28. 2 Roll. Abr. 7. | 

A Feoffment was made, Habendum to A. and B. for Life, Remainder to C. and Livery 
was made to all three. Reſolved it was good to two for their Lives, Remainder to the 


wird, 2 Mod. 79. 
Jer more ſee before (EE). 


(GC) Livery in Lit, or within the View, bow and to whom to be made, and 
when it is good, 


[11S Sort of Livery ſeems to be made at firſt only at the Court-Barons, which were 
antiently held ſub die in ſome open Part of the Manor, from whence a general Survey 
ir View might have been taken of the whole Manor, and the Pares Curiæ eaſily diſtinguiſhed 
that Part which was then to be transferred. Pollex. 47. 

But this Sort of Livery is not perfect to carry the Freehold till an actual Fntry made by 
the Feoffee, becauſe the Poſſeſſion is not actually delivered to him, but only a Licence or 
Power given him by the Feoffor to take Poſſeſſion of it; and therefore if either the Feoffor 
or Feoffee die before an Entry made by the Feoffee, the Livery within the View becomes 
jnelfectual and void; for if the Feoffor dies before Entry, the Feoffee cannot afterwards 
enter, becauſe then the Land immediately deſcends upon his Heir, and conſequently no 
Perſon can take Poſſeſſion of his Land without an Authority delegated from him who is 
the Proprietor 3 nor can the Heir of the Feoffee enter, becauſe he is not the Perion to whom 
the Feoffor intended to convey his Land, nor had he an Authority from the Feoffor to take 
the Poſſeſſion; beſides if the Heir of the Feoffee were admitted to take Poſſeſſion after his 
Father's Death, he would come in as a Purchaſer, whereas he was mentioned in the Feolt- 
ment to take as the Repreſentative of his Anceſtor, which he cannot do ſince the Eſtate was 
never veſted in his Anceſtor. Co. Lit. 48. 5. 2 Rell. Abr. 3. 7. Vent. 86. Mocr 85, 
Pollex. 48. 

If * Feoffee dares not enter into the Land without Peril of his Liſe, he may claim the 
Land as near as he may ſafely venture to go, and this ſhall be ſufficient to veſt the Poſſeſſion 
in him, and render the Livery within View perfect and compleat; for No-body is obliged 
to expoſe his Life for the Security of his Property ; but when he is gone as far as he may 
with Safety, the Law very reaſonably looks upon ſuch Intention to be as effectual as the Act 
itſelf; for otherwiſe it might be in the Power of a Man, by his own Act of Violence, to 
deprive another of his Right, and thereby to receive an Advantage from an unlawful Act. 
2 Roll. Abr. 3. Co. Lit. 48. 6. 

If a Man be diſſeiſed and he dares not enter the Land, he may go as near as he dares for 
fear of Death, and make his continual Claim, and then make Livery of it within the View; 
for this Claim ſettles the actual Poſſeſſion in him. 38 Af. 23. 2 Roll. Abr. 6. | 
A Corporation cannot execute a Feoffment by Livery within View. Dyer 233. Pl. It. 

It a Man makes a Deed of Feoffment with a Letter of Attorney to J. S. to make Livery, 
the Attorney cannot make Livery within View; for his Warrant is to be intended of an 
actual Livery, and not of a Livery in Law. Co. Lit. 52. b. 

If the Feoffor, Donor, Cc. delivers the Deed in Sight or View of the Land, and uſe theſe 
or any ſuch like Words: I will that you ſhall enter into the Land, and have it according to the 
Deed; or, Take and enjoy the Land according to the Deed; or, I deliver you this Deed in the 
Name of Seiſin; or, Enter you into the Land and take Seiſin of it ; or, Take the Land, and 
Cad give you Joy of it : Or if the Eſtate be made without Deed, I give you yonder Land 10 
You and your Heirs, and go and enter into the ſame, and take Poſſeſſion theres accerdingly ; or, 
Euer into the Land and enjoy it in Fee-fimple to you and your Heirs, or for your Life, &c. 
In all theſe Caſes the Eſtate and the Livery is good although the Feoffor, Sc. ſtand 
"Sy County, and the Land in View be in another County. 9 Co. 137. 6 Co. 26. 

0, Lit. 25, 8. 

If a 3 a Charter of Feoffment to his Feoffee within View, and ſays, I will 
that you have the Lands that you ſee there, the which are comprized in this Charter, according 
to the Purport of the Charter; this is a good Livery within View; for the Charter of Feoft- 
ment fully denotes the Intention to enfeoff, and the Words are a Licence to the Feoffee to 
enter into the Land, and to take the Poſſeſſion thereof, according to the Charter. 

But if the Feoffor had only delivered the Charter of Feoffment within View, and only 
ſhewed the Feoffee the Lands without ſaying any Thing, though the Feoffee had actually 
entred into the Land, and the Feoffor had afterwards agreed to the Entry; yet this is no 
good Feoffment, becauſe the bare ſhewing of the Lands to the Feoffee implies no Authority 


Licence from the Feoffor to take Poſſeſſion, and conſequently the Entry being without 
any 
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any Authority cannot veſt the Freehold in him, becauſe there was no ſolemn Act 
Declaration made by the Feoffor, by which the Pares might diſcover a real Intent; 

change the Poſſeſſion, and the ſubſequent Agreement of the Feoffor can never ſupper * 
Act which was originally void; for though the Feoffee, after the Delivery of the Char a3 
might take the uſufructuary Poſſeſſion as Tenant at Will, yet the Freehold ſtill Sera 
in the Feoffor ; for that cannot paſs from one to another without ſome ſolemn or public 
Declaration that the Pares may upon any Diſpute determine in whom the Freehold reſide 


2 Roll. Abr. 7. 2 Co. 55. b. 
But in all theſe Caſes of Livery within the View, it muſt be made, 


1. By the Perſon himſelf that makes the Eſtate, for it cannot be made by his Attorne 
Terms de la Ley. Co. Lit. 48. Dyer 18. J. 
2. There muſt be a Relation to the Land; for if the Feoffor delivers the Deed only to th 
Feoffee in Sight of the Land, this is not a good Livery within the View. 11 H. 8. 16. 6 

3. The Parties muſt ſtand within View of the Land; for if the Feoffor, &c. being out of 
Sight of the Land, ſays to the Feoffee, &c. Go enter and take Seiſin of the Land, and Ce 
ſend you Joy of it; this is no good Livery of Seiſin. Co. Lit. 48. 

4. There muſt be Somebody capable of a Freehold to take by the Livery for if it be 
made to a Leſſee for Years, the Remainder to the right Heirs of J. S. and J. S. is then 
living, it is void, | 

5. The Feoffee muſt enter preſently, for if either the Feoffor, Donor, Ec. or Feoffee 
Donee, Sc. dies before Entry, the Livery cannot be made good; and yet if the Party dares 
not enter for fear, in this Caſe if he claims it only, and do not enter, it is ſufficient. Co, 1 56, 
Perk. $. 214. Fitz, Faits 47. | : 

A Man delivers a Charter of Feoffment, and ſays to the Feoffee, God give yeu Fey if it; 
this is a good Feoffment; yet no Divery was made, and it does not appear that it was 
within View. 41 E. 3. 17.6. 2 Roll. Abr. 7. | 

But it ſeems it is to be intended that it is a Livery within the View, but it appears there 
that the Feoffor was not upon the Land. 41 Af. 10. Co. Lit. 48. a. 2 Roll. Abr. 5. 

If a Man within View of the Land delivers a Charter of Feoffment of it to the Feoffee, 
and ſaith, 1 will that you have the Tenements which you ſee there, the which are comprized in 
this Charter according to the Purport of the Charter, and ſhews the Land ; this is a good Li- 
very within the View. 38 E. 3. 11.6. 12, 38 Af. 2. Co. Lit. 48. 

A Man makes a Charter of Feoffment, and within View of his Land ſays to the Party, 
See you the Land, enter into and enjoy it according to the Effect of this Charter, and the Feoffee 
enters; this amounts to a good Livery and Seiſin of the Land. But otherwiſe it would be 
if he had been out of the View of the Land at the Speaking of the Words. 18 H. 6. 16. 6. 
9 Co. 137. Co. Lit. 48. 

If a Man makes Livery within View to a Woman, and before ſhe enters the Feoffor 
marries her, and afterwards never claims any Thing but in Right of his Wife; this is a 
good Execution of the Livery, for the Husband claiming the Land in Right of his Wife, 
thall be ſufficient to reduce the Lands actually in her Poſſeſſion, ſince he is the proper Perſon 
to tranſact for her; and therefore ſhall be preſumed to have parted-with and delivered up 
the Poſſeſſion to her, ſince after the Wo hog Shaggy the Land/ only in her Right, 
Perk. S. 214. 2 Roll. Abr. 3. Bro. Feoffment 57. Vent. 186. Pollex./53. | 

So where two Women were Jointenants in Fee, and one of them made a Feoffment to 2 
Man, and Livery within View, by ſaying, Go, enter and take Poſſeſſion 3_and before the Man 
entred he married the Feoffor; his Entry after the Marriage was a good Execution of the 
Livery, becauſe by the Liyery within View an Intereſt paſſed to the Feoffee, which was not 
revocable by the Feme, and his Entry after the Coverture makes the utmoſt Notoriety the 
Thing is capable of to diſcover in whom the Freehold is lodged, and his Entry ſhall be in- 
tended for his Benefit, and therefore ſhall have a Retroſpect to the Livery in View to make 
it a perfect Feoffment. Mod. 91. Keb. 8 7* 880. Vent. 186. Pollex. 45 to 53. 

It a Man hing Sick upon certain Land of which he is ſeiſed in Fee, and agrees to make 
a Feoffment of the Land to another, and ſays to him, that he vouchſafes that he ſhall take 
Seifin immediately, and commands all his Servants that they take the Feoffee as their Lord and 
Maſter, this is good Livery within the View. 43 Af. 20. 2 Roll. Ar. 7. 

In Aſſiſe it was found by Verdict that A. was ſeiſed in Fee, and made a Deed of Feoff- 
ment to M. and her Heirs; and before Livery A. marries M. and at the Church-Door, * 
terram, ſhewed her the Land, which was in another County, and delivered her the Deed, 
and ſaid that he would that ſhe ſhall have the Land ſecundum formam Cbartæ, and were 
married, and after they entred; and the Baron in the Life-time of M. his Wife claimed 
nothing but in Right of M. his Wife, and M. died; and after the Baron deviſed the Land 
to J. S. in Fee, and died; and the Iſſue of M. brought Aſſiſe againſt the Deviſee; and work 
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is Matter he recovered by Judgment; for the ſhewing of the Land and their Entry was 

taken inſtead of a Liver y, and the Baron in his Life did not diſagree to it, and the Devile 

was not taken for a Diſagreement and it is ſaid in the Time of 77. 8. that expreſs Mention 

hall be made in the Pleading, that the Land was within the View. Bro. Feoffment de terres, 
1,57. ; 3 

F the Livery be made within View, yet the Leaſe ſhall be pleaded to be made 

where the Land is; for it is no Livery nor Leaſe till the Entry of Leſſce. Dyer 233. 

f a Man delivers a Deed of Feoffment to the Feoffee within the View, and ſhews the 
Land to him without laying any more, and the Feoffee enters, and Feoffor agrees to this 
Entry; yet it ſeems that it is not a good Feoffment. Contra 38 E. 3. 12. 2 Roll. Abr. 7. 

The Livery within View may be made of Lands in another County than where the Lands 
lie, becauſe the Tranſlation of the Feud was often made at the Court-Baron in the Preſence 
of Pares Curie 1 and theſe Courts being held ſub die, the Pares could have a diſtinct View 
of every Part of the Manor, and therefore were proper to atteſt this Sort of Inveſtiture 
though the Lands were in a different County; for notwithſtanding that they might have Part 
of the ſame Manor for which the Court was held. Co. Lit. 48. b. 

When Livery is made within the View, if the Feoffor or Feoffee dies before Entry of the 
Feoffee, it is void. Co. Lit. 48. b. 

See before (EE). | 

A Feoffment was made of a Houſe and Land which was within the View of the Houſe, 
and no Livery made, but only the Deed of Feoffment delivered as his Deed in the Houle 
and this was adjudged no Livery for the Land, nor for the Houſe, without mentioning that 
he ſhould take the Houſe. Moor 458. pl. 632. 9 Co. 137. b. 

If A. makes a Leaſe for Years to*B. the Remainder to C. in Fee, and makes TI.ivery to B. 
within the View z this Livery is void, for none can take by Force of a Livery within the 
View but he who takes the Freehold himſelf. Co. Lit. 49. b. 

Two Femes A. and B. were Jointenants in Fee; A. made a Charter of Feoſfment to F. S. 
and Livery within View, and bid him enter, and after, before it was executed, married him. 
This Livery was well executed after Marriage, for an Intereſt paſſed by the Livery within 
View, which cannot be countermanded. Vent. 186. 


(HH) What ſtall be jaid an Execution of the Livery, 


I a Man made and delivered a Deed of Feoffment to a Feme at the Door of a Monaſtry, 
and made Livery to her within the View, and after married her, and afterwards they 
both went from the Houſe to the ſame Land, and the Baron never after claimed any Thing 
in the Land but in Right of the Feme: This was adjudged an Execution of the Livery, for 
by this he agreed to the Entry of the Feme, or his Entry ſhould be an Entry for the Feme. 
2 Roll. Abr. 3. | 

If a Man RR a Deed of Feoffment, and makes Livery within the View, and the Feoffee 
dares not enter for the Fear of Death, but claims it; this ſhall be a good Execution of the 
Livery, and ſhall veſt the Freehold in him. Co. Lit. 48. 6. | | 

If a Deed of Feoffment be delivered, and Livery within the View made, yet it is not a 
good Feoffment if the Feoffee does not enter into the Land; for it is not executed before 
Entry. 38 E. 3. 11. 6. admitted. 38 Af. 2. Co. Lit. 48. b. 2 Roll. Abr. 3. 


(Il) In what Caſes ſeveral Parcels will faſ by one Livery, or where ſereral 
Parties may take by a Livery to one. 


* ſeems that antiently the Feoffment and giving Livery was performed before the Pares 
of the Manor where the Lands lay; but this being found too much to ſtreighten the 
transferring the Poſſeſſion, it was found neceſſary to admit the Teſtimony of Strangers; and 
this came afterwards to be eſtabliſhed for the Conveniency of itz and becauſe all Men of 
the County aſſembled at the County-Court in order to determine Diſputes relating to the 
whole County, as the Tenants of the Manor did at their Court-Baron ; and becauſe there 
lay an Appeal from the Court-Baron to the County-Court, fo that the Pares of the County 
were thereby ultimately to determine all Things relating to the particular Manors, it ſeemed 
the more reaſonable to admit the Pares Comitatus to atteſt the Inveſtiture through any parti- 
cular Manor, and indifferently through the whole County; and from hence it came to be 
admitted, and ſo the Law continues, that if a Man ſeiſed of Lands in ſeveral Villages in 
one County makes a Feoffment of the Whole, and gives Seiſin of Parcel of the Lands in 
one Town in the Name of all the Lands in that Town, and in the other Towns, that all the 
Lands of the Feoffor lying in that County ſhall paſs, as well as if there had been Livery 
Sven in each Town. Ce. Lit. 253. 4. 2 Roll. Abr. 11. But 
: U 
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But if a Man having Lands in two Counties makes a Feoffment of both, and gives J. 
very of the Land in one County in the Name of all, the Land in the other Count g 


f y (hall 
paſs, becauſe there was no Relation or Dependance between one County and another 2 
there was between the ſeveral Manors and County- Court; for one County havipg no "eva 


or Juriſdiction over another, the Pares of one were reaſonably preſumed to be ignorant of 
what was tranſacted in the other; and therefore the Inveſliture, which paſſed the Lad] 
one County, was ineffectual to carry the Lands in the other, becauſe that Inveſtiture ola 
be only a Notoriety to the Pares of the other County by any Solemnity of the Transferrir 
of the Poſſeſſion, the Poſſeſſion muſt reſide where it was placed by the laſt Taveſtity,? 
Perk. F. 227. 2 Roll. Abr. 11. | 

But if a Manor extends into two Counties, and a Feoffment be made of the whole 
and Livery only in the Part lying in one County in the Name of the whole Manor, zee 
the whole Manor ſhall paſs, becauſe the Inveſtiture is a Notoriety equally to all the Page 
that Manor of the Tranſmutation of the Poſſeſſion ; and though they live in different Cour. 
ties, yet they reſide in eodem territorio ab eodem feudum habentes, and therefore are preſymeq 
to be conuſant of every Thing done within the Territory or Manor to which they belorg, 
Perk. §. 229. 

Bur if the Manor of Dale extends into the Counties of D. and S. and a Feoffment be made 
of the Manor of Dale in D. and Livery and Seiſin in D. nothing paſſes by this Livery but 
that Part of the Manor which lies in D. becauſe the Feoffment being confined to the Manor 
of Dale in D. nothing can paſs that doth not lie in the County of D. Perk. $. 228. 

If a Feoffment be made to A. and B. by Deed, and Livery-is made to A. in the Abſence 
of B. in the Name of both, the Livery is good to paſs the Eſtate to both; but if the Feo8. 
ment had been made without Deed, and the Livery given to one in the Name of both, it 
ſhould operate to him only; becauſe the Parties are united in a Deed, they all take as one; 
thereſore Livery to one in the Name of the Reſt, is an actual Delivery to them all, but 
without a Deed they are not ſo united; and therefore the Delivery to one in the Name of 
ſeveral, is no actual Delivery to the Reſt, but the whole Eſtate muſt reſide in him to whom 
it is delivered, and a ſubſequent Aſſent cannot take it out of him, ſuch Aſſent being not ſo 
ſolemn as the Feoffment; beſides in the Caſe of the Feoffment by Deed, A. may be looked 
upon as the Attorney of B. to receive Livery, and therefore the Eſtate ſhall immediately veſt 
in B. becauſe every Man is preſumed to take a Grant to his Advantage; but the Feoffmert 
without Deed will admit of no ſuch Conſtruction, becauſe no Man can receive Livery as At- 


torney to another without an Appointment. Co. Lit. 49, 359, 2 Vent. 202, 205. 5 Co. 95 
2 Roll. Abr. 9. 2 Leon. 23. 


Manor, 


(KK) Of making Livery of Seiſin by Letter of Attorney (in general). 


* the making of this Livery Care mult be had, 


1. That there be a Deed of Feoffment, for otherwiſe a Letter of Attorney to deliver 
Poſſeſſion availeth nothing. 


2. That there be a good Authority in Writing, which may be either in the Deed of Feoft- 
ment itſelf, whether it be Poll or indented, and that although the Attorney be not Party to it, 
or elſe by a ſingle Deed beſides the Feoffment, Sc. 

3. That the Attorney do purſue his Authority, at leaſt in the Subſtance and Effect of it. 


4. That the Attorney do it in the Name of the Feoffor, Donor, Cc. who doth give 
the Authority. . 


5. That it be done in the Life-time of the Parties. 
But a Livery in Law may not be made by an Attorney. 


And therefore if a Letter of Attorney be to deliver Seiſin generally, and the Attorney by 
Virtue thereof delivers Seiſin in View, the Livery of Seiſin is void. Shep. Touch. 217. 


(LL) By hom and to ul om Livery may be made by Letter of Attorney. 


A Feoffment may be made by Attorney. 11 H. 4. 71. 26 A. 39. 2 Roll. Ar. 8. 
Daliſ. 95. Pl. 23. 

So it may be received by Attorney. 11 HF. 4. 71. 2 Roll. Abr. 8. 

A Stranger cannot make Feoffment of my Land by my Aſſent, for it is not my Feoff- 
ment. 40 Af. 38. 2 Roll. Ar. 8. 

Livery of Seiſin in Deed may be made or taken by the Deputies or Attornies of the Par- 
ties, and Livery by them is as good as Livery made by the Parties themſelves, although 


the Parties themſclves be upon the Land at the Time of the making thereof, if they do not 
contradict it. Shep. Touch. 217. | 


A Man 


8 eee eee : 2 
Ch. 6. F. 3. Feoffment. 9 RES 


A Man may either give or receive Livery by Attorney ; for ſince a Contratt is no mote 


the Conſent of a Man's Mind to a Thing, where that Conſent or Concurrence appears 
15 moſt unreaſonable to oblige each Perſon to be preſent at the Execution of en 


ce it may as well be formed by any other Perſon delegated for that 

Hg the Contract. Co. Lit. 52. 2 Roll. Abr. 8. yt * 
t a Charter of Feoffment be made by Deed indented between A. and B. with Letter ot 

Attorney to C. to make Livery ; tho' C. be not a Party to the Deed, yet the Warrant of 

Attorney is good, and the Eſtate ſhall paſs by this Livery. Co. Lit. 52. 5. 2 Roll. 

8, 9- 
1 3 cannot make Letter of Attorney to another to make Livery. 18 E. 4. 
1.6, 19 U. 8. 10. 2 Koll. Abr. g. 


(MM) Who may make Livery of Seifin by Attorney, 


F an Infant makes Livery by Attorney, it is void; contra if he makes Livery in proper 

Perſon, for there it is only voidable. Bro. Feoffment de terres, pl. 48. 

t ſeems that a Man dumb, who has Reaſon to perceive by Signs, may make a Feoffment 
with Livery by Attorney. Bro. Feoffment, pl. 26. 


A Diſſeiſee may make a Feoffment ; but when he makes a Letter of Attorney to one to 
make Livery, where he himſelf has no Eſtate, it is not good; for he has neither jus in re, 
nor ad rem. 2 Bullt. 305. 

A Tenant for Life with Power to make Leaſes cannot make Livery by his Attorney ; nor 
Erecutors who have Power to ſell; but where they have Intereſt they may. 2 Roll. Rep. 

, 9 Co: 77. 

i Gb Op having Power to make a Feoffment, he may make Livery by Attorney. 

2 Roll. Rep. 394- 


A Ceſtuy que Uſe may make Livery by himſelf but not by Attorney, for that the Statute 
is taken ſtrictly. Bro. Feoffment. al Uſes, pl. 28. 


But Brook makes a Quere ; tor he ſays it was held otherwiſe at that Day. 


- 


If an Infant, or Woman Covert, makes a Feoffment and Letter of Attorney to make Li- Infant, Feme 
very, and the Attorney do ſo; this is void, for they are not able to give ſuch an Authority, Covert. 


And it a Man whilſt he is of ſound Memory makes a Feoffment with a Letter of Attor- 
ney to give Livery, and after he becomes Paralytick, and ſo dumb, but by Signs he doth de- 
clare himſelf to be willing to have Livery of Seiſin made, and it is made; this is a good 
Livery of Seiſin. 

But if a Letter of Attorney be made to deliver Seiſin of certain Land by one that is De 
wn ſane Memorie, and the Deed of Feoffment was made while he was of ſound Memory, 
and afterwards he doth come to his Memory again, and then the Livery is made upon the 


firſt Warrant without any new Aſſent, Sc. in this Caſe the Livery is not good. Bro. 
Feeffment 25. Perk. F. 23. | 


(NN) Who may be an Attorney to make Livery of Seiſin. 


HERE are but few Perſons that are diſabled to be private Attornies to make Liver 

of Seiſin; for Infants, Feme Coverts, Perſons attainted, excommunicated, Aliens, &c. 
may be; and a Feme may be Attorney to deliver Seiſin to the Huſband, and the Huſband 
to the Wife, and he in Remainder to the Leſſee for Life. Co. Lit. 32. | 

If a Man ſeiſed of Land in the Right of his Wife, leaſe the ſame Land for Life reſerving 
Rent, and makes a Letter of Attorney unto the Wife to make Livery of Seiſin, and ſhe 
makes Livery of Seiſin accordingly, and the Huſband dies, and the Wife accepts the Rent, 
yet ſhe ſhall have Cui in vita; for this Acceptance cannot make the Leaſe good, inſomuch 
as ſhe is a Stranger unto the Leſſee; for the Leſſee took nothing by the Wife notwithſtand- 
* ſhe made Livery of Seiſin, for ſhe made that but as Servant unto her Huſband, 
ers §. 199. 

A A bi. may be an Attorney to deliver Seiſin to her Huſband, and ſo may he in 
1 be an Attorney to make Livery to the Tenant for Life. Co. Lit. 52. a. Perk. 
198. 

It Leſſee for Life makes a Deed of Feoffment and Letter of Attorney to his Leſſor to 
liver Seiſin, if the Leſſor makes Livery accordingly, it is a good Feoffment, but the 
eſlor notwithſtanding he gave Livery himſelf may enter for the Forfeiture of the Tenant 
or Life, becauſe the Freehold being in the Tenant for Life, the Leſſor was only his Repre- 
ſentative to transfer it; but if the Tenant had been only Leſſee for Years, and the Leſſor had 
made Livery, that had been no Forfeiture of the Term, becauſe the Freehold being only 805 
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the Leſſor, he could not be the Repreſentative of the Termor to convey what the Ter, 
had not; and therefore the Freehold which paſſed by the Livery muſt proceed Wie 
Leſſor himſelf, and conſequently ſhall bind him. Co. Lit. 52. Perk. F. 200. , 
If a Letter of Attorney be made to Leſſee to make Livery, and he makes it according! 
yet this does not determine his Intereſt in the Land; for what he does is as Office? A 
Servant to the Leſſor. 1 Leon. 192. J 
If 4. makes a Leaſe for Years to B. and after makes a Deed of Feoffment with Letter 
of Attorney to B. to deliver Seiſin, and B. makes Livery accordingly ; this ſhall not end. 
guiſh or affect his Term, becauſe the Livery was made to paſs the Freehold, and that he 
did as Repreſentative to the Leſſor; and therefore ſince the Feoffee can claim nothing from 
the Leſſee, the Intereſt of the Leſſee remains as it was unaffected by the Feoffmegt. 


Co. Lit. 52. 


(OO) Livery to be by Deed. 


Letter of Attorney to give or receive Livery muſt be by Deed and not by Parol, that 
A it may appear to the Court that the Attorney had a Commiſſion to repreſent the Pat. 
ties that are to givq; or take Livery, and whether the Authority was purſued. Cy, 7; 
48. 5. 52. a. 2 Roll. Abr. 8. 

For if the Letter of Attorney be to make Livery upon Condition, as to make a Feoffment 
conditional, and the Attorney delivers Seiſin abſolutely, the Livery is not good, becauſs 
the Attorney had no Authority to create an abſolute Fee-fimple, and therefore ſuch abſolute 
Feoffment ſhall not bind the Feoffor, becauſe he gave no ſuch Authority ; and hence in 
ſome Things the Attorney is called a Diſſeiſor. 11 H. 4. 3. 2 Roll. Abr. go. Co. Li. 
258. Perk. I. 188. 

But if the Letter of Attorney had been to make Livery abſolutely, and the Attorney 
had made it upon Condition; this ſeems a good Execution of his Power, and the Feof. 
ment good, becauſe when the Attorney had once delivered Poſſeſſion, he fully executed 
his Power, and the Condition annexed to it being without Authority, is void, and therefore 
ſhall not deſtroy the Operation of the Livery. 26 Af. 39. 2 Roll. Abr. 8. Co. Lit. 258. 
Perk. §. 192. | | 

An — +43 of the Feoffee by Parol, without Letter of Attorney by Deed made to him, 
cannot take Livery. Co. Li. 48. . 

If a Leaſe for Years be made to A. by Deed, or without Deed, the Remainder in Fee 
to B. end Livery is made to A. this is good tho? he be but an Attorney to take Livery for 
him in Remainder; for this enures only to him in Remainder. Lit. §. 8. 60. Co. Lit. 49. ö. 


(PP) When Livery muſt be made. 


| Letter of Attorney to make Livery muſt be executed during the Life of the Perſon 

that gives it, becauſe the Letter of Attorney is to conſtitute the Attorney my Repre- 
ſentative for ſuch a Purpoſe, and therefore can continue in Force only during the Life of me 
that am to be repreſented ; and hence it is that if J. S. make a Letter of Attorney to 
deliver Seiſin after my Death, it is void, becauſe he cannot deliver Seiſin during my Life, 
for that were plainly without any Authority from me; nor can he do it after my Death, 
for the former Reaſon. 2 Roll. Abr. 9. Co. Lit. 52. Perk. $. 188. 

This Authority to give Livery may be delegated by Deed indented tho? the Attorney be 
not Party to the Deed, becauſe the Attorney takes nothing by the Deed, but has only a 
naked Authority delegated to him; and therefore ſince a Man may take an Eſtate in Re- 
mainder tho' he is not Party to the Deed, à fortiori one not Party to the Deed may receive 
a naked Authority or Power by it. 2 Roll. Abr. 8, 9. & vide Co. Lit. 52. 

But if any Coporation Aggregate, as a Mayor and Commonalty, or Dean and Chapter, 
make a Feoffment and Letter of Attorney to deliver Seiſin; this Authority does not deter- 
mine by the Death of the Mayor or Dean, but the Attorney may well execute the Power 
after their Death, becauſe the Letter of Attorney is an Authority from the Body Aggregate, 
which ſubſiſts after the Death of the Mayor or Dean, and therefore may be repreſented by 
their Attorney; but if the Dean or Mayor be named by their own private Names, and dic 
before Livery, or be removed, Livery after ſeems not good. 14 H. 8. 3. 11 H. 7. 19 
Co. Lit. 32. 5. 2 Roll. Abr. 12. 8 | | 

If a Man makes a Deed of Leaſe for Lives rendring Rent, payable at four Quarters of the 
Year, with Letter of Attorney to J. S. to make Livery ; J. S. may make Livery after three 
of the Quarters paſt well enough; for the Leſſor in the mean Time continuing in Poſſeſſion, 
has not any Prejudice. Roll. Ar. g. if 
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17A be diſſeiſed of Land, and after makes a Charter of Feoffment to B. with Letter of 
Attorney to make Livery, who doth it accordingly : this is a good Feoffment tho' he was 
out of Poſſeſſion at the Time of the Charter made; for the Authority given by the Letter 
of Attorney was executory, and nothing paſſed by Delivery of the Deed till Livery made. 
(9. Lit. 48. b. : ; 

if a Mayor and Commonalty generally, without naming the proper Name of the Mayor, 
make a Feoffment, and Letter of Attorney to make Livery, and the Mayor dies, and 
mother Mayor is elected, and after that the Attorney makes Livery ; this is good enough. 
Bro. Corporations, pl. 34. 

A Leaſe was made for twenty-one Years, wherein was a Covenant, that after the Expira- 
ton of the ſaid twenty-one Years the ſaid Leſſees ſhall enjoy for Term of their Lives. To 
make this a Remainder for three Lives, the Delivery of the Deed and the Livery of Seiſin 
muſt be at the ſame Time; but if the Leſſor firſt delivers the Deed, and the Attorney delivers 
cifin after, the Livery is void, for by this Livery it cannot paſs as a Remainder. 1 And. 8. 

If a Feoffment be made on Condition to re-enfeoff Baron and Feme and the Heirs of 
their Bodies. The Feoffee makes a Gift in Tail accordingly, and Letter of Attorney to 
make Livery z before Livery executed the Baron dies; yet the Attorney may make Livery 
do the Widow, and ſhe ſhall take in Tail according to the Gift. Moor 280. 

A Demiſe was to A. for Life, To hold from the Day of the Indenture aforeſaid. The Jury 
found that he demiſed the roth of June 44 Eliz. by Indenture of the ſame Date: It is a De- 
miſe at that Time, and the Livery not being made by the Attorney till the 2 3d of Fuly, 
was void, Popham Ch. Juſt. If the Deed had been delivered after the Day of the Date, 
and then Livery had been made by Attorney, it had been well enough, and had been ſo 
adjudged. Cro. Jac. 153. | | 
A Leaſe for Life was made to commence at Michaelmas, and the Leſſor made Livery 
after Micbaelmas; this was a good Livery. So if he made a Letter of Attorney to make 
Livery after Michaelmas. But if he made Letter of Attorney to make Livery generally, and 
the Attorney makes Livery after Michaelmas ; this is a Diſſciſin to the Leſſor. 2 Roll. Rep. 
366. And if Leſſor or Attorney had made Livery before Micbaelmas, it had heen void. 
2 Rall. Rep. 109. 

A . made Habendum after Michaelmas, and the Attorney made Livery after 
Michaelmas ; yet it was held void. Cited per Popham, Cro. Elix. 585. 


of Attorney, being in the ſame Charter generally made; but if the Letter of Attorney be to 
make Livery after Michaelmas, then in both Caſes it is good enough; for there is no In- 
tention that the Livery ſhould operate futurely, but that Livery ſhall be made when it 
ſhould operate, and the Eſtate ſhould be good preſently. Cro. Fac. 563. 


(QQ) In what Place Livery by Attorney may be made. 


&* Attorney cannot make Livery within View, becauſe ſuch Livery is made by Signs 
or Words inſtead of the Act of Delivery; beſides the Power of the Attorney is to de- 
liver the Poſſeſſion, but that Power is not executed by the Livery in View, becauſe the Poſ- 
ſeſſion is not in the Feoffee till actual Entry made by him, and conſequently the Attorney 
has not executed his Authority. Co. Lit. 52. 2 Roll. Abr. g. : 


(RR) How Livery. muſt. be made. 


F the Land be in Leaſe, if the Letter of Attorney be made, the better way is to add this 
Clauſe, Ac omnes alios inde expellendi; otherwiſe it is a Queſtion if he may enter upon the 
Leſſee. Dyer 131, 71. 2 Roll. Abr. 8. 
But if it has not this Clauſe, it ſeems he may enter and make Livery. Dyer 71, 340. 
49. Co. Lit. 52. b. , | | 

If a Man makes twenty ſeveral Deeds of Feoffment of one Acre of Land, all agreeing in 
Subſtance, and delivers Seiſin upon all, it is good. Bro. Feoffment de terres, pl. 12. 
If the Letter of Attorney be to deliver Seiſin upon Condition, and he delivers it without 
Condition; this is not good, but he is a Diſſeiſor. 11 H. 4.3. 2 Roll. Abr. q. 
That which for the moſt part, as to the Manner and Order of making it, is a good Livery 
of Seiſin if it be made and taken by the Parties themſelves, is good being made and taken 


therefore if the Conveyance be made of divers Lands, and they lie in one County, and a 
Warrant of Attorney is made to give Livery generally, and the Attorney makes it in one Part 


cf the Land in the Name of all the Reſt; this is a good Livery. Et fic de ſimilibus. Dyer 0 : 3 


The Difference is where the Livery is made by the Leſſor in Perſon, and where by Letter 


by their Attornies or Deputies that have a good Authority, and do well purſue it; and 
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(SS) Livery to one in the Abſence of the other Feoffee, or to more Per ſins than 


is requiſite. 


F a Leaſe be made to A. and B. for Years without Deed, the Remainder in Fee t, 0 
and Livery is made to A. in the Abſence of B. in the Name of both; this is good I; 

very to veſt the Remainder in C. Co. Lit. 49. 6. | ; 

If a Letter of Attorney be made to two jointly, to make or take Livery of Seiſin and 
one of them alone doth it without the other ; this is a void Livery. ; 

But otherwiſe it is when it is made to two jointly or ſeverally, for there one of them alone 
may do it. Co. Lit 49. 

And ſo in all ſuch like Caſes, where the Attorney does leſs than the Authority and Com. 
mandment, all that he does is void. 

But for the moſt part where the Attorney does that which he is authorized to do, and 
more alſo, it is good for ſo much as is warranted, and void for the Reſt. Co. Lit. 52, 258, 
Perk. FS. 187, 188, 189. 

And altho' Livery of Seiſin cannot be made to one in Name of him and of another wh, 
is abſent, by which any Eſtate of Freehold ſhall paſs to him who is abſent, without Dees 
becauſe his Eſtate is only to commence by the Livery z yet when a Leaſe is made to tuc 
for Years without Deed, the Remainder for Life, the Leſſees immediately have an Iatereſt 
in the Land before any Livery made; and therefore Livery made to one who has Intereſt in 
the Name of him and the other, ſuffices to this Purpoſe. 5 Co. 95. 4. 

If a Leaſe for Years be made to A. and B. Remainder to C. tor Life, a Diverſity was 
taken by ſome between two Joint-Attornies, who have expreſs Authority to take Livery 
and Seiſin by Deed, and two Joint-Leſſees, who have Power to receive Livery for the Be. 
nefir of another by Warrant in Law; for Livery made to one Attorney in Name of both, is 
not good ; for he does not purſue his expreſs Warrant, becauſe he had no Warrant for him- 
ſelf only, they both making but one Attorney. But in Caſe of two Joint-Leſſees, the Li. 
very made to one Leſſee in Name of both, is good; for they had an Intereſt in the Land 
before their Entry, and the Livery made to one in the Name of both makes an actual Poſ- 
ſeſſion in both, which is ſufficient to ſupport the Remainder to C. And in the one Caſe 
the Livery is made to the Lefſees who have Intereſt, and in the other to him who made the 
Warrant of Attorney by his Attornies, who have but a bare Authority. 5 Co. 94. b. 93. 4. 
Co. Lit. 49. 6. | 

If A. —_— a Deed of Feoffment to B. and C. with Letter of Attorney to make Livery, 
and he makes Livery to B. in the Abſence of C. in the Name of both, it is good. Cy, 
Lit. 52. 

If f Man makes Letter of Attorney to make Livery to . or to S. and he makes Li- 
very to either of them, it is good. But if he makes Livery to both, it is void; for it is 
contrary to his Warrant: And hence it ſeems that the Feoffment is good by the Livery by 
the Letter of Attorney without Deed of the Feoffment. Bro. Feoffment de terres, pl. 83. 

If a Man be diſſeiſed of Blackacre and Whiteacre, and a Warrant of Attorney is made to 
one to enter into both theſe Acres, and to make Livery, and the Attorney enters into one 
Acre only, and makes Livery of Seiſin there ſcconta formam Charte ; the Livery of Seiſin 
is void for all, for in this Caſe he does leſs than his Authority. | 

If a Letter of Attorney be to give Livery of Seiſin to F. S. and the Attorney gives it 
to F. S. and VV. S. this Livery is good to J. S. and void to . S. : 

If a Warrant of Attorney be given to make Livery to one, and the Attorney makes Li- 
very to two, or if the Attorney had Authority to make Livery of Blackacre and Whiteacre, 
and he made Livery of Blackacre and Whiteacre, tho? the Attorney has in theſe Caſes done 
more, yet there is no Reaſon that ſhould vitiate what he has done purſuant to his Power, 
ſince what he did beyond it is a perfect Nullity and void. Perk. §. 189. 

But if the Attorney were to deliver Seiſin to two, and he made Livery only to one; that 
had been void, becauſe he had no Authority to deliver the whole Poſſeſſion to one exclulive 
of the other, and therefore it is void for the Whole. Perk. $. 188. 

If a Letter of Attorney be given to two jointly to take Livery, and the Feoffor makes 
Livery to one in the Abſence of the other in the Name of both; this is void, becauſe they 
_ appointed jointly to receive Livery, are conſidered but as one, Cp. Lit. 49. 2 Rill. 
Abr. 8. | my 

But if a Feoffment be made to A. and B. and the Feoffor gives a Letter of Attorney to 


deliver Seiſin, and F. S. gives Livery to A. in the Abſence of B. in the Name of mm . 
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i 2 good Livery, for though the intire Poſſeſſion be delivered to one only, yet the 
a by the Deed of Feoffment, ſuch Livery to one makes no Alkgratlon os Change 
* the Poſſeſſion, becauſe if the Livery had been made to both, each had been placed in the 
poſſeſſion 3 beſides that every Man be preſumed to accept a Gift for his Advantage, A. is 
booked upon as the Attorney of B. to receive the Poſſeſſion for him; and therefore the Li- 
yery to 4. enures to che Benefit of B. till he diſagrees to it. Co. Lit. 49. 2 Roll. Abr. 8. 
But if a Letter of Attorney be made to three Conjunctim & Diviſim, and two only make 
Livery 3 this is not good, becauſe not purſuant to their Authority; for the Delegation was 
to them all three, or to each of them ſeparately; yet if the third was preſent at the Time 
of the Livery made by two, though he did not actually join with them in the Act of 
Livery, yet the Lavery 18 good, becauſe when they all three are upon the Land for that 
Purpoſe, and two make Livery in the Preſence of the third, there is his Concurrence 
to the Act oy he did not join in it actually, ſince he did not diſſent to it. Dyer 62. 

I. Abr. 32. 0. | | 
or a Lader of Attorney be given to A. to make Livery of Lands already in Leaſe, the 
Attorney may enter upon the Leſſee in order to make Livery, becauſe while the Leſſee 
continues in Poſſeſſion, the Attorney cannot deliver Seiſin of it; and therefore to execute 
the Power given him by the Letter of Attorney, it is neceſſary he ſhould have a Power to 
enter upon the Leſſee. But by Rolle, It is the ſafer way to inſert a Clauſe in the Letter of 
Attorney, for the Attorney to enter & omnes alios inde expellend'. Co. Lit. 52. b. Poph. 10g. 
Dyer 131. a. 340. a. 2 Roll. Abr. g. | ; 


(TT) Delivery of Seiſin of Part in the Name of the Whole, or of more than 
the Authority extends to, 


F a Man be ſeiſed of Blackacre and Whiteacre, and he makes a Deed of Feoffment of 
both, and a Letter of Attorney to enter into both theſe Acres, and to deliver Sciſin of 
both of them according to the Form and Effect of the Deed, and he enters into Blackacre, 
and delivers Seifin ſecundum formam Cbartæ; this Livery of Seiſin is good although he does 
not enter into both the Acres, nor into one Acre in the Name of both; for when he de- 
livers Seiſin of one ſecundum formam Charte, this is Tantamount, and implies a Livery of 
both. Co. Lit. 2. a. 

And if the Feoffment be made to two or more, and the Warrant of Attorney is to make 
Livery to them both, and the Attorney makes Livery of Seiſin to one of the Feoffees ſe- 
cundum formam E effeclum Cbartæ; this is good to both, and yet he that is abſent may 
waive the Livery. Co. Lit. 52. 4. | 

If a Letter of Attorney be to give Livery of Seiſin of Fhiteacre only, and he makes 
Livery of J/biteacte and Blackacre alſo; this Livery is good for Whiteacre, and void for 
Blackacre. . 8 | 

In Ejectment it was held by Chief Baron Hale, and the Court, That where a Letter 
of Attorney is made to enter into any Part of the Lands in the Name of the Whole, 


in the Poſſeſſion of ſeveral Tenants, and make Livery of the ſeveral Tenements ſeverally. 
Hardres 314. 


(UU) Where Livery is void on Account of the Letter of Attorney being bad, 


I Letter of Attorney to receive Livery on a Feoffment miſrecites the Feoffment, the 
Livery is void. Cre. Eliz. 603. 2 Roll. Rep. 274. 


(VV) What Act or Thing is @ Revocation of a Letter of Attorney to make Li- 
1 very of Sei ſin. N 
I. a Man makes a Deed of Feoffment with a Letter of Attorney to make Livery, he 
may revoke it before Execution of the Livery. 34 H. 6. 14. 2 Roll. Abr. 11. 5 Co. go. b. 
If a Man makes Charter of Feoffment with Letter of Attorney to deliver Seiſin, and be- 
fore Livery made, by Malady he becomes Paralytick, ſo that he is mute at the Time of 
making Livery, but by all Signs which a Man could perceive he agreed to the Delivery of 
og Seiſin; this is a good Feoffment, and no Revocation of the Letter of Attorney. 25 Af. 4- 
2 Kull. Abr. 11. ; | 3 
If there be a Letter of Attorney to deliver Seiſin, and before Seiſin delivered by Virtue 
thereof, the Feoffor gives Authority Ore tenus to the Attorney to make Livery, he may 
Sive Seiſin by Virtue of the Authority Ore W the Letter of Attorney 3 


but 


and to make Livery, that the Attorney may enter into any Part accordingly, though | 
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commonly it is made with Reference to the Deed in theſe or ſuch like Words, [Secundum 


but then (as in Caſe the Letter of Attorney was in any wiſe defective) the Attorne 
ſwear he did it by Virtue of the Authority Ore tenus; for if he did it by Virtue of © 
Letter of Attorney, the other Authority will not avail the Delivery. It was ſaid he © the 
not deliver it by Virtue of both Authorities; Qued quære. Allen 53: ould 
If a Man makes a Charter of Feoffment of two Acres, whereof the one is in Leaſe f 
Years and the other in Demeſne, and makes Letter of Attorney to make Livery, Nr. 2 
the Feoffor himſelf makes Livery of the Acre in Demeſne in Name of the Whole: — 
the other Acre, which is in Leaſe, cannot paſs by it, yet the Letter of Attorney is revoke; 
for this Acre, for it appears that ſo was the Intent of the Feoffor. 2 Roll. Abr. 12. Y 
If the Feoffor dies before Livery is made by the Attorney, the Letter of Attorney is 
voked in Law, becauſe by his Death the Land is deſcended to his Heir. Co. Lit. 52. 5 : 
So if the Feoffor dies before Livery be made by the Attorney, the Letter of Attorne 
is revoked in Law, becauſe Livery cannot be made to his Heir, for then he ſhall take b 
Purchaſe where he was named by way of Limitation. Co. Lit. 52. b. / 
If a Corporation Aggregate, as Mayor and Commonalty, Dean and Chapter, or ſuch like 
make a Charter of Feoffment, with Letter of Attorney to make Livery, and before Live , 
made the Mayor or Dean dics, yet the Letter of Attorney is not revoked, becauſe the Cor. 
poration never dies. Co. Lit. 52. b. 
But it is otherwiſe of a Sole Corporation, as a Biſhop, Parſon, &c. Co. Lit. 52. B. 
-If a Man makes a Deed of Feoffment of Land in two Vills with Letter of Attorney to 
make Livery, and before Livery made by the Attorney the Feoffor himſelf makes Liver 
of the Land in one Vill; this is a Countermand of the Letter of Attorney, ſo that the At- 
torney cannot take Livery in the other Vill. 2 Roll. Abr. 12. 
If a Fine be paſſed between the Grant and the Livery, it is no Countermand of the II. 
very, Daliſ. 111. 


(WW) How Livery of Seifin ſtall enure, and be taken and conſtrued. 


IVERY of Seiſin is ſometimes made ſingle, and without any Relation to the Deed 
whereby the Eſtate upon which the Livery is created at all: And ſometimes and moſt 


formam Cbartæ]. In the firſt Caſe the Eſtate is oftentimes made upon the Livery; and 
there may be one Eſtate contained in the Deed, and another made by the Livery ; alſo there 
may paſs more Land by the Livery than is in the Deed; and by this Means when there is 
a Fault in the Deed ſo that the Land will not paſs by the Decd, it may perhaps paſs by 
the Livery : But in this Caſe then there muſt be apt Words uſed in the making of the Li- 
very to create the Eſtate alſo, as well as to give the Poſſeſſion. 

But where. the Livery of Seiſin is made with Relation to the Deed, there it muſt take 
Effect according to the Deed, or not at all; for theſe Words, ſecundum formam Charte, ate 
to be underſtood according to the Quantity of the effectual Eſtate contained in the Deed. 

And therefore if one makes a Deed of Feoffment to another, and in the Deed there is 
contained no Condition at all; and when the Feoffor makes Livery;-he makes Livery upon 
Condition ; or if the Deed contain an Eſtate to hi d his Heirs, and he makes Livery of 
an Eſtate in Tail or for Life; in theſe Caſes there paſſes nothing by the Deed. - 

And yet if there be apt Words uſed to create ſuch an Eſtate at the Time of the Livery 
made, ſuch an Eſtate may be made by the Livery without the Deed, and then the Deed 
ſhall be void. 

But if in theſe Caſes the Feoffor ſays when he makes Livery on Condition in Tail or for 
Life, ſecundum formam Chartæ; in this Caſe there is a good Feoffment made according to 
the Deed, and the additional Words are void. 

So if a Man makes a Leaſe for Years, and makes Livery ſecundum formam Charte ; this 
is but a Leaſe for Years ſtill. ; 

And if A. gives Land to B. to have and to hold after the Death of A. to B. and his Heirs; 
this is a void Deed ; and therefore if the Livery of Seiſin be made ſecundum formam Chart, 
the Livery of Scifin is alſo void. 

But if when he gives Livery of Seiſin, he gives it to him and his Heirs, without theſe 
Words ſecundum formam, c. or if in the making of Livery he ſays, Here TI deliver you 
Seifin of this Land, to have and to hold to you and your Heirs for ever, or the like; this may 
make a Fee-ſimple. TIE | 

And ſo if one makes a Deed of Feoffment of two Acres, and after makes Livery of 
Sciſfin of four Acres; in this Caſe if there be Words in the Livery of Sciſin ſufficient to make 
a new Eſtate, the other two Acres may paſs alſo. Lit. $. 339. Co. Lit. 48, 49, 122. 
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if A by Deed gives Land to B. to have and to hold after the Death of A. to B. and 
his Heirs 3 this is a void Deed ; and therefore if upon this Deed Livery of Seiſin be made 
before the Day by the Party himſelf, or after the Day by his Attorney, ſecundum formam & 
Hum Charte, the Livery is void alſo, for it cannot enter ſo, 
And yet if a Leaſe be made for Life to begin in ſuturo, and at or after the Day comes 
the Leſſor himſelf in Perſon, and makes Livery of Seiſin ſecundum formam Chartæ; in this 
Caſe the Leaſe perhaps may become good by the Livery of Seiſin. 2 Co. 55. 5 Co. 94. 
N Greenwood's Caſe, Mic. 17 Fac. B. R. 
If an Agreement be made between two, that the one ſhall enfeoff the other upon Con- 
dition of Surety of Money, and afterwards Livery of Seiſin is made generally without any 
{ch Condition; in this Caſe, it is ſaid by ſome, the Eſtate ſhall be on Condition ſtill. 
Lit. 222. i 
72 there be a Fault in the Deed, as by the Miſnaming of the Feoffor, Sc. Feoffee, 
2;, or the like, and afterwards the Feoffor, Cc. in Perſon makes Livery of Seiſin upon 
this Deed to the Feoffor, c. by this the Fault of the Deed may be holpen and cured. 
k. C. 42. 
7 3 a Feoffment to himſelf and another, and gives Livery of Seiſin to the other; 
this is a good Feoffment, and ſhall enure to the other wholly, and he ſhall take the Whole 
by the Feoffment and the Livery ; and ſo if the Livery be made to one that is capable, 


ſhall have nothing. | 

80 if a Feoffment be made to two, and one of them dies before the Livery is made, 
and after the Livery is made to the Survivor; in this Caſe the Livery ſhall enure to the 
Survivor only, and he ſhall have all the Eſtate thereby. 

So if a Feoffment be made without a Deed to a Corporation and to J. S. and Livery is 
made to J. S. alone; in this Caſe F. S. ſhall have the Whole, and the Corporation nothing 
at all. Perk. F. 203, 204. 7 H. 7. . 

If a Fcoffment be made to four, and Livery of Seiſin is made to one, two or three of 
them; this ſhall enure to them all, 

But if Leſſee for Years make a Feoffment in Fee, and ſuch a Letter of Attorney to 
the Leſſor, - and he delivers Seiſin accordingly ; this Livery ſhall bind him, for it ſhall be 
ſüd as in his own Right, becauſe the Leſſee had no Freehold whereof to make Livery, 
Co. Lit. 52. | 

If a Leſſor makes a Deed of Feoffment, and a Letter of Attorney to the Leſſee for Years 
to give Livery, and he does it accordingly ; this ſhall not be conſtrued to extinguiſh or hurt 
his Term. Co. Lit. 52. 

But if the Feoffment be without Deed, it ſhall enure to him wholly to whom the Livery 
Is made, 

And if one of them gives Warrant to the Reſt to take Livery for him, and they do ſo 
this ſhall'enure to them wholly, and not to him at all for any Part. Dyer 35. 10 Ed. 4. 1. 
5 Co. 95. | 

If Tenant makes a Feoffment to his Lord and another, and gives Livery of Seiſin to 
the other; this ſhall enure wholly to the other until the Lord agree to it, and then to them 
both. 10 Ed. 4. 12. | 

If one makes a Feoffment of one Acre of Land to A. and his Heirs; and another Deed 
of the ſame Land to A. and his Heirs of his Body, and delivers Seiſin according to the 
Form and Effect of both Deeds; in this Caſe it ſhall enure by Moieties, i. e. he ſhall have 
an Eftate-tail and a Fee-ſimple expectant in the Motety, and a Fee-ſimple in the other 
Moiety. Co. Lit. 21. 

If two ſeveral Deeds of Feoffment be made to two ſeveral Perſons of one and the ſame 
Thing; he that can get the Seiſin firſt ſhall have it. Rem domino vel non domino vendente 
aucbus, in jure eſt potior traditione prior. Ibid, | 

If Lefſee for Life makes a Feoffment and a Letter of Attorney to the Leſſor to make 
Livery, and he makes Livery accordingly z in this Caſe this ſhall not enure to bar him of 
bis Entry upon the Feoffee for the Forfeiture of his Leſſee. 

Feoffment of a Meſſuage in the Tenure of Thomas Cotton, and a Letter of Attorney to 
make Livery of a Meſſuage in the Tenure of Robert Cotton; adjudged that the Feoffment 
Was good notwithſtanding this Variance, for the Livery was made of the right Houſe, 
uo the MIKE of the Tenant's Name ſhall not make it void. Dyer 376. Hob. 171. 
de Ana. 58. | 

In an Aſſiſe brought by Husband and Wife de libero Tenemento in Sauth'ton, the Plaint 
Was of a Meſſuage, forty Acres of Meadow, Sc. cum pertinentiis, Sc. The Defendant 


Pkaded a Leaſe for Years made to him by J. P. at S. per nomen of a Capital Meſſuage, &c. 
: in 


1nd to another that is not capable; he that is capable ſhall take the Whole, and the other 
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in the County of 1. and of all Lands, Cc. which were demiſed with the ſaid Capital Meg, 
and which were in the Occupation of the ſaid F. P. or his Aſſigns; and averred, that - 
Lands mentioned in the Plaint were occupied with the ſaid Capital Meſſuage by the : 0 
J. P. To this Plea the Plaintiff demurred, for that the Houſe and Lands were in er 
Counties; but adjudged that upon a Leaſe for Years the Lands in both Counties ſhall . 
but it is otherwiſe upon an Eſtate for Life or upon a Feoffment, becauſe there muſt 5 1 
veral Liveries. Dyer 246. K 

The Feoffor being ſeiſed in Fee of three Acres, made a Feoffment of one Acre to 3 G 
to the Uſe of the Feoffor in Fee, and ſo of another Acre to another, and of the third ac; 
to another, to the ſame Uſe; and afterwards he made another Feoffment of all three 40 
to another Perſon in Fee, with a Letter of Attorney to R. M. to deliver Seiſin in the * 
of all three Acres; adjudged this was a good Feoffment and Livery, and that all the three | 
Acres paſſed. Bendl. 15. x 

A Deed of Bargain and Sale was made without the Words Dedi & Conceſſi, and at the 
Bottom of the Deed there was a Letter of Attorney to B. G. to make Livery ; this Dad 
was given in Evidence at a Trial in an Action of Treſpaſs; and it was objected that the 
Letter of Attorney was void, becauſe the Attorney was not a Party to the Deed ; but ad. 
judged that this Sort of Conveyance is a common Aſſurance, and therefore good. Cry. Elz. 
905. Leon. 25. 

Leaſe for Years, and afterwards the Leſſor bargained and ſold the Lands to T. S. and hix 
Heirs; which Decd being not inrolled, the Bargainor delivered Sciſin on the Lands ſecundyy 
ormam Charte indentat* predif : The Queſtion was, whether this was a Feoffment, and 
adjudged that it was; it is plain that the Bargainor intended that it ſhould be ſo by the 
Livery. Another Queſtion was, if the Leſſee had attorned to the Bargainee, whether the 
Reverſion would have paſſed ; and it ſeemed that it would not, becauſe there were no Words 
in the Deed to paſs it as a Reverſion; and it was ſaid, where a Man has a Reverſion, and 
he releaſes or confirms to another all his Right in the Lands, if he to whom the Keleaſe 
was made had nothing in the Land, although an Attornment is made, nothing operates by 
ſuch Deeds, although there are Words in them to enlarge an Eſtate, viz. Habendum to them 
and their Heirs. 2 And. 68. 

If a Deed of Feoffment with Letter of Attorney to make Livery be ſimple, and the 
Attorney makes Livery upon Condition, yet it is a good Execution of the Letter of At- 
torney, inaſmuch as he has performed all which he was commanded, and more, (but the 
Condition is void). 26 Af. 39. 2 Roll. Abr. 8. : 

If a Deed of Feoffment and Letter of Attorney to make Livery be ſimple, and after the 
Feoffor commands the Attorney to make Livery upon a certain Condition, and he does it 
accordingly ; this is not a good Feoffment, but a Diſſeiſin to the Feoffor ; for it is a Reyo- 
cation of the firſt Letter of Attorney, and then this cannot create a new Power to make the 
Feoffment without Deed. Dubitatur, 26 HA. 39. 2 Roll. Abr. 8. | | 

If a Deed be acknowledged to be inrolled, and before Inrolment Livery is made; this 
will make it to be a good Feoffment, and not a Bargain and Sale. So where a Man for « 
valuable Conſideration of Money makes a Deed and Letter of Attorney to deliver Seiſin, 
and before Livery the Deed is inrolled within ſix Months ; this ſhall be/a good Bargain and 
Sale: Bur if the Livery is made before the Inrolment, the Eſtate ſhall then paſs by the Livery. 
Popb. 49. And. 113. 4 Co. Hind's Caſe. 2 And. 3, 162, 203. 4 Leon. 4. Hob. 222. 

If a Letter of Attorney be in the Deed, or a Covenant to make Livery, there nothing 
ſhall paſs by the way of Uſe, viz. by Tranſmutation of Poſſeſſion; but according to the 
Common Law by Tranſmutation of Eſtate only. 2 I». 672. | fre 

If a Man be diſſciſed, and makes a Deed of Feoffment and a Letter of Attorney to enter 
and take Poſſeſſion, and afterwards to make Livery ſecundum formam Charte ; this is a g 
Feoffment though he was out of Poſſeſſion at the Time of the Deed made, becauſe tht 
Feoffment takes Effect by the Livery, and not by the Deed. | | Bb 

In all Caſes the Attorney. muſt purſue his Warrant of Attorney that he hath to deliver 
Seiſin in Subſtance and Effect. Co. Lit. 52. b. b 4h 

Alſo the Authority given by the Letter of Attorney is executory; and nothing will pak 
by the Delivery of the Deed but only an Eſtate at Will (Lit. F. 70.) till Livery made, 
Co. Lit. 48. . 1 . 


(XX). What muſt be done after Livery of Seiſin. 


A FT ER the Delivery of Seiſin the Feoffor, or his Attorney, and all the Witneſſes, oo 
withdraw and leave the Feoffee in quiet Poſſeſſion, and then there mult be an Indor 
ment on the Back of the Deed to this Effect: gpems: 


2 


Ch. 6. §. 3. ' Feoffment. 
n | g 
Pemozandum, That the Day and Year above written (or any other Day wherein the Li- Indorſement 


_ endeavoured to be made out from thence can have no Weight, becauſe the ſame Perſons 
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is made) Livery of Seiſin was made by the within written A. B. (the Feoffor) to the within when Livery 

tbr C. D. (the Feoffee) of all and ſingular the Meſſuages, Lands pay T 3 within men- i 1 by 
tioned, To have and to bold to the ſaid C. D. and his Heirs, according to the Form and Effect n 
if the within written Deed, -NOT | 

But if the Livery be made or received by Attorney, and the Warrant or Warrants of When made 
Attorney are not in the Deed, (which is the beſt way) then in the Indorſement it is neceſſary or received by 
for the Attorney who delivers or receives the Seifin to ſay, that by Virtue of a Letter of At- Altarney. 
turney bearing Date, &c. he received Seiſin, (or he gave Seiſin) &c, 

Nete; If in the Indenture there is a Warrant or Warrants of Attorney or Attornics to 


make Livery, the Deed mult be Tripartite, according to the old way, between the Feoffor 


of the firſt Part, the Feoffee of the ſecond Part, and the Attorney or Attornies of the third 


part. But if there are Attorney or Attornies, as well to make as to take Livery, then the 


Indenture ought to be Quadripartite, between the Feoffor of the firſt Part, the Feoffee of 


the ſecond Part, the Attorney or Attornies to make Livery of the third Part, and the At- 


torney or Attornies to take the Livery of the fourth Part, 


(YY) Where Livery is preſumed at Law, or ſupplied in Equity, 


T HE Defendant would have avoided a Conveyance for want of Livery, but the Plaintiff 
on a Bill by him was relieved. . Toth. 104. S. P. Toth. 105, 117. 

The like for want of Livery or Attornment. Toth. 116. 

A Feoffment being made by way of Mortgage, but no Livery and Seiſin thereof made, 
a Bill was brought by the Executors of the Mortgagee to ſupply the Defect, and to be re- 
lieved againſt Judgments ſuffered by the Heir of the Mortgagor; and accordingly it was 
decreed ; and that the Judgments ought not to incumber the mortgaged Premiſits till the 
Mortgage Money ſhould be all paid, eſpecially ſince the Mortgagor had covenanted for 
further Aſſurance. Rep. in Canc. in Finch's Time 28. 

More Lands having paſſed in a Feoffment than were intended, was holpen in Equity not- 
withſtanding a Verdict and Judgment at Law, ſuppoſing ſome Circumvention. Toth. 186. 

Where a Perſon died before Livery and Seiſin, and before Aſſurance perfected, it was 
ordered to be perfected. Toth. 237. | 

There were three Coparceners, and one for a valuable Conſideration ſold the Land, but 
before Execution he died; it was decreed againſt the Defendant in Canc. M. 14 Car. 
Toth, 106. | 18985 | 

Defendant would have avoided a Leaſe for want of Livery, but becauſe the Plaintiff had 
enjoyed the Premiſſes twenty-five Years, it was decreed that he ſhould enjoy it quietly. 
Chancery preſumes Livery, and therefore decreed Plaintiff ſhould hold out during the Con- 
tinuance of his Life; though after long Poſſeſſion Courts at Law will preſume Livery. 
Vern. 196. Toth. 1 18. | | 

If a Man ſells Lands in two Counties for Money, and makes Livery in one only, he ſhall 
be compelled in Conſcience to perfect the Aſſurances by another Livery ; for the Contract 
aileth in a Circumſtance or Ceremony. © Cary*s Rep. 24. | 
A Deed of Lands in two different Counties, by way of Feoffment and Livery and Seiſin, 
was indorſed of the Lands 'in one County only, but nothing mentioned of any Livery of 
the Lands in the other County; but decreed that by Reaſon of the Poſſeſſion and great 
Length of Time (being, upwards of ſeventy Years before) Equity will ſuppoſe and ſupply 
it; and ſaid, that it would have been much ſtronger on the other Side, had the Livery 
been indorſed of the Lands in one County in the Name of both; for that would have im- 
| wx that none was of the other, and that one was deſigned for both. Select Ca. Canc. in 

ung's Time 18. 

In this Caſe it was inſiſted, that as to the Poſſeſſion and Length of Time, the Intendment 


that enjoyed the Lands under the Deed were alſo Heirs at Law, and as ſuch muſt have en- 
Joyed them otherwiſe though here had been no ſuch Deed ; yet Lord Chancellor declared, 
that was he to try this Matter (at Law), he ſhould preſume and fo direct that Livery was 
executed as to all the Lands, according to the Deed,” after this Length of Time; but how- 
ever that this Court would aid a Defect of this Kind, Fitz-Gibb. 146. 3 F 
A. made a Feoffiment-in Fee by way of Mortgage: of ſeveral Houſes in London for ſecuring 
the Payment of 400 l. and Intereſt ;/'and being likewiſe indebted to ſeveral other Perſons by 
Bonds, he died before the Money due oh the Mortgage was paid. After his Death the 
Bond. Creditors demand their reſpective Debts of his- Heir, Who had nothing to pay them 
but the Equity of Redemption of this Mortgage. Res of the Creditors of B. — 
| | 6 | 


© 
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Fine, what. 


| to NN the Mortgage, which he did, in order to let himſelf into the Eſtat 
till his 


. 
e, a . 
ond-Debt was paid; but having diſcovered that there was no Livery and So 


dorſed on the Feoffment, he brought an Action of Debt againſt the Heir upon th | 
his Anceſtor, and got Judgment; but before the Execution the Seal wad 05 had pot, 
poſe for a Subpana, which was. taken out, and a Bill filed, to help this defeQive Joy 
veyance, which was ſupplied accordingly, and the Mortgagee had his Money. Ng 170 
in Canc. 183. 8 ; 

And thoagh the Heir of the Mortgagöͤr, after diſcovering the Defe& of Livery, 
Judgments to be obtained by ſeveral Bond-Creditors, in order to prevent the Mortgage 
having his Money; yet the Heir was deereed to convey a perfect Eſtate of Inheritance fs 
jet to Redemption on Payment of the Principal and Intereſt due on the ſaid defective Dees 
and a perpetual Injunction for quiet Poſſeſſion againſt the Heir, and all other Defendan ; 
and to ſtay all Proceedings at Law. Rep. in Canc. in Finch's Time 28. is 

If a Deed of Feoffment be given in Evidence at the Aſſiſes to be made forty Years 
but it cannot be proved that Livery was made, yet if Poſſeſſion has gone all the Time aC- 
cording to the Deed, it is good Evidence to the Jury. And Coke C. J. ſaid, he would direg 
them to find a Livery, for it ſhall be intended; but if the Jury find all this ſpecially, be 
could not adjudge this to be a good Feoffment without Livery. Roll. Rep. 1 32. b 

After Freehold Eſtate determined, Livery ſhall be intended, and needs not be pleaded by 
the Reverſioner. Plow. 149. 

A. Tenant in Tail, by Settlement on Marriage of B. his Son with M. made a Feoffment to 
the Uſe of himſelf for Life, Remainder to B. for Life, Remainder to firſt, Sc. Sons by M 
This Deed was indorſed generally, (viz. Livery made to J. S. appointed by V. R. the Feoffee 
thereto) B. and M. had C. D. E. the Plaintiff, and F. the Defendant, and fix other Son 
A. levied a Fine to V. then his eldeſt Son, to the Uſe of A. and his Heirs ; I. dies; 4 
conveyed the Land to F. and died; (C. and D. the two elder Sons, died, as it ſeems, and 
without Iſſue) F. entered, ſuppoſing that Livery was not well given. Lord Keeper decreed, 
Firſt, That the Letter of Attorney ſhould be ſupplied, and Livery admitted; though it 
was objected that this was in Effect to decree a Diſcontinuance, which is a wrong and un- 
lawful Act; and that it was Secondly, to aſſiſt a Remainder Man in Tail in a third Re. 
mainder (for he was the third Son) againft a legal Fine of his Father, Tenant in Tail, and 
whoſe Fine was a Bar to him in Law; and alfo againſt the Acceptance of the Fine by J 
who joined with A. who had Power by the Recovery to have barred the Eſtate of the 
Plaintiff. But to this laſt the Lord Keeper ſaid, the Grandfather might have the Con- 
veyance, made by himſelf, in his own Hands: And it is apparently ſo; for he recites in 
that Deed, that he was Tenant in Tail, and he recites not the Feoffment made by himſelf, 
Ca. Chan. 240. And that at any Trial at Law to be brought by E. (the Plaintiff) F. the 
Defendant ſhould admit Livery and Seiſin; and that this Decree was affirmed on a Re- 
hearing. Rep. in Canc. in Finch's Time 174. a ; 

Lands were conveyed by Feoffment, as a Marriage-Settlement on the Wife, but nd 
Livery was made: The Husband died, and by his Will left to the Wife more than ſhe 
would have by the Settlement, and gave the Lands to A and B. Decreed that 4. and B. 
execute Conveyances to her for Life, and deliver the Poſſeſſion to her. Rep. in Canc. is 
Finch*s Time 388. 

Where the Deed under which the Plaintiff claimed appeared to be fairly executed by the 
Defendant's Father, and that there was no Defect therein, ſave only the Form of Livery 
and Seiſin, and made on ſuch valuable Conſideration as Marriage. Decreed the Defendant 
to execute Livery and Seiſin in the ſaid. Deed, and make farther Aſſurance of the faid Pre- 
miſſes to the Plaintiff and his, Heirs ; and the Plaintiff is decreed to enjoy the ſame againſt 
the Defendant. 2 Rep. in Canc. 218, 


ſuffereg 


SECT. IV. 
Of Fines, 


(A) A Fine, what. 


Fine is a Conveyance on Record, ſignifying an amicable-Compoſition or final Agrec- 
ment made between Parties ( fiitionſly ſaid to: be) in Suit, concerning Lands, Tene- 
ments or Hereditaments, by the Conſent or Licence of the King, or his Juſtices in the 
Common Pleas, or others authorized, to end all Controverſies between thoſe that are Parties 
and Privies to the ſame, and all Strangers not claiming in due Time. 
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The Word Fine is ambiguouſly taken in our Law; for ſometimes it is taken for a Sum Different Ae- 


ey. or Mul& impoſed or laid upon an Offender for ſome Offence done, and then ceptations of 
127 Calles a Ranſom. = Word 


And ſometimes it is taken for an Income, or a Sum of Money paid at the Entrance of a Y 
Tenant into his Land. 

And ſometimes it is taken for a final Agreement or Conveyance upon Record for the 
ſettling and ſecuring of Lands and Tenements. 

And in this Senſe it is taken here; and ſo it is defined by ſome to be an Acknowledgtnent 
in the King's Court of Land, or other Thing, to be his Right that doth complain. 

And by others, a Covenant made between Parties, and recorded by the Juftices. | 

And by others more fully, an Inſtrument of Record of an Agreement concerning Lands, 
Tenements or Hereditaments, duly made by the King's Licence, and acknowledged by the 
Parties to the ſame, upon a Writ of Covenant, Writ of Right, or ſuch like, before the 

aſtices of the Common Pleas, or others thereunto authorized, and ingroſſed on Record in 
the ſame Court, to end all Controverſies thereof both between themſelves, which are Parties 
and Privy to the ſame, and Strangers not ſuing or claiming in due Time. 

This Conveyance by Fine is ſo called, Quia finem litibus imponit, & eſt exceptio peremptoria; 
or it is called Finalis concordia, quia finem ponit negotio, adeo ut neutra pars litigantium ab eb 
de cetero poſſit recedere. Glanv. lib. 8. cap. 1, 2, 3. 

The Civilians call it TTanſactio judicialis de re immobili. Wood's Inſt. B. 2. c. 3. 

A Fine is the End or Complement of all Differences, performing that good Office between 
Parties who are re vera litigant, or at Strife in good Earneſt amongſt themſelves in a real 
Action about a Title to ſome Lands, Tenements, Rents, Common, or other Hereditaments; 
and this may not improperly be conjectured from the very Words of the Indentures in- 
groſſed by the Chirographer, which are theſe : This is the final Agreement made in the Court 
of the Lord the King, &c. Y 

But when the Caſe is otherwiſe, and the Fine only an Inſtrument on Record 2 Conſent of 
the Parties without any real Controverſy, then indeed it is only a formal Aſſurance of 
Courſe, from the Reſult of a feigned Difference; from whence it is termed Fi#io juris, or 
a Fiction in the Law, becauſe the Suit is but voluntary, and not coercive. Brown's Introd. 
to Fines 1, 2. | | 

A Fine when levied by Conſent is faid by Brafon and Fleta to be Amicabilis Compoſitio, 
with whom the Lord Coke agrees in his Sentiments upon the Words De Dono and Conceſſit, 
whereby he ſeems to infinuate a Fine to be, An Ad to bind the Parties to each other by a 
voluntary Gift or Conceſſion ; which being entred upon Record according to the Courſe of 
the Court, is available to the higheſt Degree of Aſſurance in the Law. Bro. Intr. 3. 

A Fine in our Law-Books is commonly called a Feoffment on Record; but in Salk. 340. 
the Court denied a Fine to be a Feoffment on Record, and faid it was improperly fo called: 
But the Meaning was, that it had the Effect of a Feoffment to ſome Purpoſes, if he who 
levied the Fine was ſeiſed of the Freehold at the Time of levying it. 

A Fine is ſaid to be the moſt effectual Feoffment of Record where it is a Feoffment; and 
the moſt effectual Releaſe where it is to be a Releaſe. 2 Mod. 110. 


(B) Of the Origin and Antiquity of Fines. 


A Fine was pleaded: to be levied 2 Ed. 1. but not pleaded as a Fine, becauſe there was 
no Chyrograpk of it. 20 H. 6. 3. 2 Roll. Abr. 13. | 

But in 7 Ed. 1. Rot. Clauſarum Membrana g. in Dorſo, a Fine was levied between the King 
_ "or Earl of No#folky in ſuch Form as at this Day, &c. Hic q finalis Concordia, &c. 
2 Roll. Abr. 13. | 

And in 8 E t. Membran 11. a Fine was levied upon a Releaſe of an Advowſon. 

And in 18 Ed. 1. Libro Parliamentorum, amongſt the Reaſons of the Judgment there 
given, it is ſaid, Nec in Regno iſto providedtur, vel fit aliqua ſecuritas major ſeu ſolempnior, 
per ur. aliquis vel aliqua' flatum certiorem babere palſir, vel ad ſtatum ſuum verificendim ali- 
quod ſolennius Teſtimonium producere, quam finen in Curia Domini Regis levatum; qui quidem 
Inis fic vocatur, eo quod finis & conſummutio omnium Plarixurum eſſe debet, & bac de cauſa pro- 
didebatur. 2 Roll. Abr. 13. 2 Inſt. 317. 

Fines were frequent before the Conqueſt. 2 Iyh.- Srr. | 

And Plowd. in his Commentary, p. 369. ſays, that Catlin cited ſome Fines before the Con- 
queſt, relating to the Poſſeſſions of the Abbot of Crowland: | 

Fines ſeem originally to have been invented and allowed of for different Ends and Pur- Origia. 
Poſes than they are now applied to; for they were at firſt no more than a friendly Com- 
poſition and Determination of the Matters in Debate between the Demandant' and Tenant » 
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Days, becauſe the Suitors of the Court, who were Judges of all Suits, were b 


the Lord's Court; and this way of compoſing Differences was eaſily admitted in def 
e 


ö theſe ami 
cable Compoſitions the ſooner diſmiſſed from their Attendance at the Court; A 414 


Lord of the Manor ſuffer by them, becauſe on theſe Agreements the Parties litigating n., 
him a Fine for his Conge de accorder, as they do the King at this Day, which was ail 
valent to Amercements which were paid him in adverſary Suits. * 

From an Obſervation of the peculiar Benefit and Security from Eines, and from th 
Countenance and Encouragement they received from the Courts of Juſtice, Men began ; 

& | 3 = to 
engage themſelves, and oblige each other by Covenants to campoſe their Differences an 
they were the uſual Expences of adverſary Suits, which being generally proſecuted with 
Warmth and Animoſity by the Parties litigating, muſt neceſſarily involve one or both Parti 
in Difficulties, which ſuch friendly Compoſitions are free from; and the Judges conſiderire 
theſe Agreements as the publick Acts of the Court, allowed them ſome Sanction with the; 
own Jugments ; and hence they came to be improved into that uſeful and common Af. 
rance which we find to be at this Day, as they ſtand upon the Statutes 4 H. 5, c. 2 4. and 
the 32 H. 8. 211 . | TREAT 
1 The Antiquity of Feoffments is before particularly mentioned in the laſt Section 
ſeems to be next in Antiquity, for the Reaſons before given. 

The Fine was in the Lord's Court; by it all Feudal Right which was in Poſſeſſion, of 
which there are Inſtances in the Times of Henry the 2d and Edward the 2d, and it was called 
a Fine, on Account of a Fine which, was paid to the Lord for ſuch Agreement, becauſe ir 
transferred the Feudal Right held of the Lord, Gilbert's Tenures 93. 

And notwithſtanding in ſuch Court all the Right the Tenant had in Poſſeſſion paſſed, yet 
the Right of Action could not be transferred, becauſe that would encourage Maintenance; 
therefore whatever ſuch Grantee could ſeiſe paſſed by this Feudal Conveyance ; but the Right 
of Diſtreſs and of Action did not paſs without Attornment. Did. 

The Feoffment conveyed the Feudal Poſſeſſion Coram paribus out of Court; for it was 
neceſſary to convey ſometimes before the Court was held, and then the Poſſeſſion was de- 
livered over Coram paribus; but.as there were two Conveyances of Copyhold, one in the 
Lord's Court, and the other to the Cuſtomary Tenants; ſo in Freehold, where the imme- 
diate Grant was to the Feoffee, and not to the Lord, as in Copyhold ; yet they were two 
Sorts of Conveyances; one by Fine in open Court, the other by Feoffment Coram paribus; 
the Right only paſſed by Fine, becauſe the: Poſſeſſion being in the Grantee, they might well 
{tay till the next Court to transfer the Right; but where the, Poſſeſſion was to be parted 
with, or Service to be done, or Money paid, there the uſual, Way was Coram paribus, that 
the Feoffee might not. loſe the Profits in the mean Time, or the Poſſeſſion be delivered before 
the Contract could be compleated. id. 93, 94. A- i 15. 

Thus it ſtood till ſometime after the Conqueſt; but the after Kings endeavouring to te- 
trench the Privilege of the great Lords, the firſt in Magna Charta, and after by the Statute 
of Quia emptores terrarum, began to admit of Alienations without Fine to the Lord, and 
the Acts; of Court-Baton were only eſteemed: to create Notoriety, among the Tenants of the 
Manor; from hence Grants in the Lord's Courts: were omitted, and the Attornments in pais 
were the oniy Notorieties of ſuch Grants, no Fine being paid to the Lord; and the King's 
Courts creating a Notoriety all over the Land, the uſual way was to make the Grant in the King's 
Court in this Manner: They uſed to ſuppoſe that the Parties had covenanted to alien; and 
all Writs of Covenants (as being an Action of Concern to the Juſtice of the Kingdom) were 
ſuable only in the King's Court, and by Conſequence this Covenant to alien was ſuable there; 
and the Court being poſſeſſed of the Matter as an adverſary Cauſe, they were admitted to 


3 à Fine 


make all Manner of Agreements touching ſuch Suit depending, and theſe Agreements being 


amicably made by way of Compoſition before the King's Court, it became the Juſtice of 
the King's Court to ſee them performed; and therefore a Scire Facias iſſued to execute the 
Fine, and, a Quid juris clamat to the Tenant. Vid. 94,95. . | 

It was antiently the End of a Suit; for after there had been ſome Contention about the 
Thing by Suit, the Parties became agreed who ſhould have it, and ſo a Fine was levied of 
it, and there was an End of the Matter; and hence it is ſaid to be Frudtus or Effectus lagis, 
becauſe it gives a Mlan the Fruit or Effect of his Suit. dr ba 8 0 : 

And to this Day therefore a Writ doth always iflue before a Fine can be levied ; and this 
is now one of the common Aſſurances of the Kingdom. | 


(o) The Nature, "Up and Bffe#- of a Fine. 
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Fine is a Record -as of great , Antiquity, ſo of a high Nature, great Force. 30d 
much Credit and Eſteem z and it is now become and ſerves for a forma! Convert 
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f Land, and one of the common Aſſurances of the Kingdom z for by this Means a Man 
may convey his Land to another in F ee-ſimple, Fee-tail, for Life or Years, with Reſerva» 
tion of Rent alſo. | \ | | 

It is therefore called a Feoffment of Record, for it countervails a Feoffment with Livery 
of Seiſin in the Country, and it concludes all that the Feoffment does, and works further of 
Nature. | | 
2 75 for many Purpoſes the beſt and moſt excellent Aſſurance of all others; ſor by the 
antient Common Law it was ſo high a Bar, and of ſo great Eorce, and of ſo ſtrong, a 
Nature in itſelf, that it concluded and barred not only ſuch as were Parties and Privies 
thereto, and their Heirs, but all others of fall Age, out of Priſon, of good Memory, and 
within the four Seas, the Day of the Fine levied, if they did not make their Claim within 
a Year and a Day. 8 

And it is ſtill of that Force, although it be ſomewhat enfeebled by ſome Statutes, that 
ether it paſſes all the Right and Intereſt of the Conuſor to the Conuſee, or elſe works by 
way of Extinguiſhment and Eſtoppel, and perpetually bars the Conuſor and his Heirs of att 


preſent and future Right, and Poſlibility of Right, or other Collateral Benefit to the Thing 
whereof the Fine is levied. 


And if it be a Fine with Proclamations, in Time it becomes a perpetual Bar to all others 
alſo that have Right, except they take Care to prevent the Bar by their Claim, Action or 
Entry, within five Years after the Proclamation ended, 

And it bars Intails peremptorily, whether the Heir does claim within five Years or not, 
if he makes his Claim by him that levies the Fine, Shep. Touch. 6. cites Sat. of Fines, 
18 E. 1. 1 Co. 3. Plow. 358, 265. 

This is eſteemed a Conveyance of greater Security than a Feoffment, or the Inveſtiture 
by Livery, being not only equivalent to the Notoriety of Livery, but having the conſtant 
and undoubted Credit of a Court of Record to protect and ſupport it; and this further Con- 
venience and Security, that it does not only transfer the Right of the Vendor, and all 
claiming under him, but likewiſe extinguiſhes the Right of others who omit to make their 
Claim in due Time. | 

A Fine is eſteemed an Aſſurance or Conveyance of the higheſt Nature, and moſt Per- 
fection in the Law, being much of the Quality of a Feoffment with Livery of Seifin exe- 
cuted thereupon, but of greater Efficacy, and therefore called a Feoffment upon Record [but 
ſee before the Divifion (A)], by which Lands may be conveyed or transferred from one Per- 
ſon to another in Fee-fimple, Tee-tail, for Life or Years, and thereby Rent may be alſo re- 
ſerved. Brozon's Intr. 2. 


Eſtates may be likewiſe ſettled in the King, to the Intent that they may be intailed on 
the Crown to the Uſe of the Parties. Or, 


Eſtates may be ſettled by Fine, in the Family of thoſe who have them in Fee, to continue 


the ſame in the Blood, by Tail general or ſpecial; or, In Strangers, that ſhall purchaſe the 


ſame by Tail general or ſpecial, or in Fee. id. 


Eſtates may be alſo granted by Fine for Life or Lives, the Remainder in Tail or in 
Fee, or the Reverſion in Fee. Bid. 


Likewiſe Annuities or Rent-Charges may be granted by Fine for Years, for Life, in Tail, 
or in ee. Ibid. 

Some have wrote, that there neither is, nor can be provided by the Laws of the Land, 
any greater or more noble Security by which any Perſon may make his Eſtate more ſecure, 
or produce a more ſolemn Teſtimony for the Confirmation of his Eſtate, than a Fine levied 
in the King's Court upon Record; yet it muſt be allowed that in ſome Reſpects a common 
Recovery exceeds it; for a Fine will bar the Heir in Tail, but not him in Remainder or 
Reverſion, but a Recovery bars them all. Brown of Fines 1, 


For more concerning the Effects of Fines, vide poſt. where is ſhewn in particular what 
Perſons are barred by Fines. 1 


(D) Of the ſeveral Kinds of Fines, 


F are by ſome divided into ſingle or double. | 
A. Jingle Fine is that by which an Eſtate is granted by the Co 
nothing is thereby rendered back again by the Cogniſee to the Cogniſor. 


gniſor to the Cogniſee, and Single. 


And a double Fine is that which contains a Grant, or Render back again from the Cogniſee Double, 


to the Cogniſor, as of the Land itſelf, or of ſome Rent, Common or other Thing out of it; 
many Times limiting Remainders to Strangers not named in the Writ of Covenant, and 
ſometimes with Reſervation of Rent, Clauſe of Diſtreſs, and Grant of the ſame over. 


1 e 
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No ſingle or double F ine may be with a Remainder over to any other Perſon not conta; 
in it, but it muſt be to the Conuſee and his Heirs only; nor can any Rent be reſerved res 
a pure Fine ſur Cogniſance de droit come ceo, but upon a Fine of Grant and Render, and an 3 
fur Conceſſit only; nor may it be on a Condition. 5 Co. 38. | Pen 

That by a double Fine, or Fine with Render, almoſt any Kind of Contract about Lang 
may be made, and drawn up in Form by a Fine of that Nature. See Weſt. Hmb. 2 Þ 
Perk. S. 629. Bro. Fines 108. | 197 

Without Pro- Alſo a Fine is either with Proclamations, or without Proclamations, and executed 

clamations. executory. f ; 

That without Proclamations is termed a Fine at the Common Law, and is levied in ſuch 
Manner as was uſed before 4 H. 7. 24. which ſtill remains of ſuch Force as they were 
the Common Law, to diſcontinue the Eſtate of the Cognifors, it they be executed, ” 

With Procla- That with Proclamations, is termed a Fine according to the Statutes 1 R. 3. 7. 4 H. 7.24 

mations. And ſuch a Fine is every Fine (that is pleaded) intended to be, if it be not ſhewed Fs 
Fine it is. 

And theſe Fines with Proclamations are the beſt Sort, and moſt uſed; and it is faiq to 
be in the Election of the Cogniſee to have it with or without Proclamations ;. and if there 
be Error in the Proclamations, yet the Fine ſhall: be taken as a good Fine at Common Lay 
without Proclamations. Fenk. Cent. 6. Caſe 33. 2 Co. Inf. 519, 

A Fine alſo, whether with or without Proclamations, is either execated or axecutory. 

Executed. Executed is ſuch a Fine as of its own Force giveth a preſent Poſſeſſion (or at the leaſt in 
Law) unto the Cogniſee, ſo that he needs no Writ of Habere facias ſeiſinam, er other Mears 
for the Execution thereof, but he may enter: Of which Sort is a Fine ſur Cogniſance de droit 
come ceo que il ad de fon done, which is in Deed the beſt and ſureſt Kind of Fine of all, 

And this Kind of Fine always ſuppoſes a Feoffment or Gift precedent of the ſame 
whereof the Fine is had, which the Fine is to- corroborate and ſtrengthen, 

Executory. Executory is ſuch a Fine as of its own Force does not execute the Poſſeſſion in the Cogpiſee; 
and of this Sort is a Fine /ur Cogniſance de droit tanium, when the Party that levies the Fine 
is ſeiſed of the Thing, and he to whom the Fine 'is levied has no Freehold therein, but it 
paſſeth by the Fine, and a Fine /ar Done, Grant, Releafe or Confirmation. 

And if theſe Kinds of Fines be not levied, or fuch Surrender made unto them that be in 
Poſſeſſion at the Time of the Fines levied, the Cogniſees muſt enter, or have Writs of 
Habere facias ſeiſinam, according to their ſeveral Caſes for the obtaining of their Poſſeſſions 

But if at the Time of levying ſuch executory Fine, the Party unto whom the Eſtate is 
Kmited be in Poſſeſſion of the Lands paſſed, he needs no Writ of Execution to put him in 
Poſſeſſion; for then the Fine will enure by way of Extinguiſhment of Right, and docs not 
alter the Eſtate or Poſſeſſion of the Cogniſee, however, perhaps, it betters it. The Fine 

Conuſance de droit tanizm alſo ſerves ſometimes to make a Surrender, and then it is therein 
recited that the Conuſor has an Eſtate for Life, and the Conuſee the Reverſion; and ſome- 
times it ſerves to grant a Reverſion, and then the particular Eſtate is recited to be in 

another ; and that the Conuſor wills that the other ſhall have the Reverſion, or that the 
Land ſhall remain to the other after the particular Eſtate ſpent. _ | 

And by ſome Fines are divided into four Kinds: 

1. A Fine ſur Cogniſance de droit come ceo, Sc. 

2. A Fine fur Done, Grant & Render. 

3. A Fine ſur Cogniſance de droit tantum. 

1. A Fine ſur Conceſſit. | | | 

ut in Fact, there are but two Sorts of Fines for the Aſſurance of Lands, in a ſtrict 
Senſe, viz. 

1. A Fine ſur Cogniſance de droit, 

And 2. Fine fur Conceſſit. 

Theſe are ſimple and unmixed, and of which all the other Kinds are formed. 

Theſe two ſimple Kinds of Fines are branched out into ſix Diviſions or Sorts, ſimple of 
compound, vig. 

1. A Fine ſur Cogniſans de droit, come ceo que le Cogniſee ad del done de Cogniſer. 

2. Sur Cogniſans de droit tantum, ove Grant ou Conceſſit. 9 

3. Sur Cogniſans de droit, ove Releaſe. 

4. Sur Cogniſans de droit, ove Grant & Render. 

8. Sur Conceſfit tantum. 

6. Sur Conceſſit & Reddidit. | 

From whence it appears that a Fine ſur Cogniſans de droit is divided into four Branches, 
and the Fine ſur Conceſſit into two. F120 | | 
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Firſt, Of 4 Fine ſur Cogniſance de droit come ceo, &c. 


ine ſup Cogniſance de droit come ceo que il ad de ſon done, ſingle, is the principal, beſt 
4 b. Kue ing, it is ſaid to be executed, becauſe of its own Force is Wee preſent 
Poſſeſſion (at leaſt in Law) to the Cognilee, ſo that he needs no Writ of Habere facias ſeiſinam, 
or other Means for the Execution thereof; for it admits the Poſſeſſion of the Lands of which 
the Fine is levied to paſs by the Fine, ſo that the Cogniſee may enter, for that the Eſtate is 
thereby (in Law) in the Cogniſee ; that is to ſay, to ſuch Uſes as are declared in the Deed 
to lead the Uſe thereof ; for this is a general Maxim, that unleſs it be declared by Deed, 
or otherwiſe, to what Uſe the Fine was levied, ſuch Fine ſhall be and enure to the Uſc of 
the Cogniſor that ph the ſame. * The Fine is levied with Proclamations, according to the 
of the Stat. 4 H. 7. c. 24. 

&*7 Rent be reſerved upon this Sort of Fine, it is void. | 

Leſſee for Years died Inteſtate, and afterwards a Fine with Proclamations was levied of - 8 
the Lands held by this Leaſe, and the Conuſee, and thoſe claiming under him, enjoyed it | 
under this Fine above fifty Years z and then he who had the Right of Adminiſtration to the | 
6:{ Leſſee, ſuppoſing that the Term for Years was not bound by this Fine, becauſe it was | 
not a Freehold or Inheritance, and by Conſequence not within the Stat. 4 H. 7. took out 
Adminiſtration 3 and two of the Judges held, that he had a good Title, but one of them 
afterwards altered his Opinion; and he with the Ch. Juſt. Anderſon held, that the Statute 
did extend to bind = Right of a Term for Years, if the Lefſce was in Poſſeſſion before 0 
the Fine levied, Goldſ. 171. 1 

If J. and B. his Wife levy a Fine to A. in Fee, ſur Cogniſance de droit come ceo, &c. and Wi 
then A. renders to F. for Life without Impeachment of Waſte, the Remainder to B. his if 
Wife for Term of her Life, the Remainder to J. and his Heirs; this is good. Bro. i 
Fines 108. | 

B. G. who was a Debtor to the Queen, covenanted to convey Lands to the Lord Trea- 
ſurer, Fc. to the Uſe of the ſaid B. G. and his Heirs, until Default of Payment, Sc. and 
after ſuch Default to the Uſe of the Queen, her Heirs and Succeſſors, until the Debt ſhould 
be paid out of the. Profits, &c. and after the Debt paid, then to the ſaid B. G. his Heirs ; 
and Aſſigns for ever; and he levied a Fine to the aforeſaid Uſes, and afterwards he bar- wil 
gained and ſold the Lands to another; the Debt was not paid; the Queen ſeiſed the Lands, 
and granted them to R. V. quouſque the Debt ſhould be paid, and afterwards it was paid 
by Perception of the Profits; adjudged that notwithſtanding the Bargain and Sale made by þ 
B. G. he ſhould have his Lands again, becauſe at that very Time when he made it he had 1 
an Eſtate, but it was determinable upon Non-payment of the Debt, and after the Debt | 
paid, then a new Eſtate was limited to him, (viz.) an abſolute Fee-ſimple to him and his 
Heirs; fo that by the Bargain and Sale the determinable Fee- ſimple paſſed, and the abſolute 
Fee could not, becauſe it was not then in Being, for that was to ariſe upon the Payment 
of the Debt, which was not paid at the Time of the Bargain and Sale ; but if the Con- 
veyance had been by Fine or Feoffment inſtead ef the Bargain and Sale, then this Poſſi- 
bility of an abſolute Fee had paſſed to the Vendee by the forcible Operation of ſuch Con- 4 
veyances. Leon. 1 : - | "Ag 

Husband and Wise ſeiſed of a Rent-Charge in Fee in Right of the Wife, levied a Fine | 1 
of it to two Conuſees, and to the Heirs of one of them, to the Uſe of both of them and $4 
their Heirs for ever; adjudged that they were two Jointenants of the Rent, for otherwiſe 14 
= mood be a Fraction of the Eſtate, (viz.) one would be in by the Common Law, and | 

e other by the Statute of Uſes. Hutt. 112. | | 

In a ſpecial Verdi& in Eje&ment the Caſe was, There is a Pariſh called Ribton, and a place, i i 
Vill called Ribton, but not co-extenſive with the Pariſh; Tenant in Tail bargained and ſold | . 

| 


—— — — — = 


his Lands in the Pariſh, but out of the Vill, and covenanted to levy a Fine, and ſuffer a 
Recovery to the Uſes in the Deed of the Land in the Pariſh, which was afterwards ſuffered 
of the Lands in Ribton ; and the Queſtion was, whether the Lands in the Pariſh did paſs or. 
not. It was argued that it did not, becauſe where a Place is named in a Recovery, (as in this 
Cale Ribion was named) it ſhall be intended a Vill; and though it appears by this Deed 
that the Lands in the Pariſh ſhould paſs, yet that Intention ſhall not carry the Words farther bi; 
than they are contained in the Record; and though the Deed, the Fine and Recovery make 14 

ut one Conveyance, yet each has its ſeveral Effect; but adjudged that ſince common Re- 1 
Coveries are become the common Aſſurances of Mens Eſtates, they ſhall have a favourable 
Conſtruction; but this Caſe was the ſtronger, becauſe the Jury found that the Tenant in Tail 
nad no Lands in the Vill, therefore this Recovery would be void if it did not paſs the Lands 
in the Pariſh, 2 Vent. 31. Med. 78. Vent. 143. 2 Med. 333. See Cro. Jac. 120. 
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Fines. Part I. 


Bar. 


The Bargainor by Deed of Bargain and Sale conveyed the Reverſion of certain Lang, © 
Whitchurch and Goring, to one Libb and his Heirs, after a Term for Years then in * 
and before the Inrolment he levied a Fine of the ſame Lands to the ſame Libb and his Hes 85 
and after the Fine was levied, the Deed of Bargain and Sale was inrolled, purſuant * 
Statute, within the ſix Months; adjudged that though the Deed was delivered before * 
Fine was levied, yet Libò the Conuſce ſhall be in by the Fine, and not by the Deed be. 
cauſe the Fee-ſimple paſſed to him by the Fine, and ſhall not afterwards be deveſſed o. 
of him by the Inrolment, ſince it was abſolutely eſtabliſhed in him by the Fine; it js ke, 
the Inrolment ſhall relate to the Delivery of the Deed, but that is to prevent and vrotea 
the Eſtate from all intermediate Incumbrances, but never to deveſt any Eſtate lauſul 
ſertled in the Bargainee before that Time. 4 Co. 70. And. 285. Cro. Eliz. 91). Mob 
337. Yelv. 124. Ow. 70. | 

Leſſee for Years aſſigned over his Leaſe to another in Truſt for himſelf, and afteryar, 
purchaſed the Inheritance; then he levied a Fine with Proclamations, and the Truſtee did 
not claim the Leaſe within five Years; adjudged that by this Fine and Non- claim the In. 
tereſt of the Leſſee was barred though he had the Poſſeſſion only under the Truſtee, for the 
Truſt is included in the Fine. Co. Car. 77. | | 

Tenant for Life, Reverſion in Fee to an Ideot, whoſe Uncle levied a Fine with Pro. 
clamations, and having Iſſue R. who had Iflue B. S. he died, and afterwards the Idedt died 
without Iflue, and then B. G. entered as Heir to him ; it was adjudged that he might, and 
that he was not barred by the Fine of his Grandfather z for though there was a Neceſlity 
of naming him in deriving the Deſcent of the Inheritance to B. G. his Grandſon, who wy 
Son and Heir of R. who was the Son and Heir of the Grandfather, who was Uncle and 
Heir of the Ideot, who was laſt ſeiſed of the Inheritance; yet this was not a naming him 
by way of a Title but by way of Pedigree; for he made no Claim from him, but from the 
Ideot who was laſt ſeiſed, Sc. Cro. Car. 514. March 94. V. Jones 456. 

Tenant for Life, Remainder to the Heirs Male of his Body, Reverſion in Fee to the 
elder Brother of the Tenant for Life; he levied a Fine with Warranty to B. C. and after- 
wards died without Iſſue Male, leaving Iſſue only one Daughter, then the eldey Brother 
died without Iſſue; adjudged that this Fine and Warranty ſhall make a Diſcontinuance of 
the Fee, and deveſt him in the Reverſion of it in whom it was placed, and gain a new Eſlate 
and Fee to the Cogniſor, upon which the Fine and Warranty ſhall enure, and by Conſequence 
bar the Daughter; for the Warranty did not immediately deſcend upon her, but upon the 
elder Brother, who had the Right in Reverſion; yet when he died without Iiſue, it 
then deſcended on her as Heir to her Uncle, and by Conſequence ſhe is barred by the Fine, 
Cro. Car. 111. 

Tenant for Life, Remainder for Life to his Brother, Remainder in Tail to their Nephew: 
The two Brothers intending to bar this Intail to their Nephew, one of them, who was the 
Tenant for Life, made a Leaſe for Years of the Lands, and agreed Win the elſe that 
he ſhould make a Feoffment, who did it accordingly ; afterwards both the Brutus icleaſed 
to the Feoffee with Warranty, both which Warranties deſcended upon their Nepocs, wio 
was their Heir, and alſo a Remainder Man in Tail; but adjudged that both c VV arraniies 
. coramenced by Diſſeiſin, becauſe the Feoffment was made by Covin; then it was move 
that if the Nephew, not knowing of this Diſſeiſin, had levied a Fine to a Strange, whether 
that ſhould bar his Right, and enure to the Benefit of the Diſſeiſor; and adjudged that It 
ſhould not, but it ſhould enure to the Benefit of the Cogniſor, that is to his own, Benefit 
for otherwiſe a Diſſeiſin being made in a ſecret Manner, might be a Means to diſinherit 
any one who ſhould levy a Fine for the Benefit of himſelf, or of his Wife and Chileres 
Cro. Car. 347. | | 

A Fine fur Conuſance de droit come ceo que il ad de ſon done, generally .implies that 2 Fee- 
ſmple paſſes thereby: But it is only ſo by Implication, and therefore there is no Kcpig, 
nancy to limit an Eſtate for Life, Sc. to the Conuſee; for the Generality of the precedent 
Donation may be thereby expreſſed to be for Life only, or in Tail: And the general [otend- 
ment of the Conuſance may be qualified by an expreſs Limitation. | Vide 41 E. 3 14 
Co. Lit. 9. b. Salk. 340, 341. 

Tenant in Tail of Lands called Ffons, levied a Fine of Lands in E//ingten and in, 
whereas the Lands called Eſtons lay in another Pariſn; adjudged that the Lands called ow 
did paſs, though the Pariſh in which they lay was not named, becauſe this being an amicali 
Aſſurance, would paſs Lands in a Lieu Conus. Godb. 440. 

There were two Towns 4. and B. in one Pariſh, likewiſe called B. a Fine was levied 7 
Lands in B. not diſtinguiſhing the Town of B. from the Pariſh of B. and whether the Lan ; 
in A. ſhould paſs, was the Queſtion; adjudged they ſhould not, for both 4: and 3. af 
diſtinct Towns; and though the Pariſh of B. might comprehend both, yet the Lands N 4 
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wall got be compriſed in the Fine levied of Lands in B. generally, unleſs 4. had been an 
Hamlet of B. and the Fine had been levied of Lands in the Pariſh of B. and then the Lands 
both the Towns had paſſed: Co. Fac. 120. V. Jones 300. Cre. Car. 269, 26. 
la Treſpaſs the Queſtion was, whether a Fine ſur Cogniſance, Er. could be levied of a 
Cloſe by a Liew Conus in a Town, without mentioning the Town, Vill or Hamlet where it 
lies; and adjudged that it might, becauſe it is but an amicable Agreement between the 
Parties. Cr0. Far. 574- 3 ; | 
Where the Cogniſor is to paſs the Manor of D. to B. the Cogniſee, by a Fine executory, 
and he levy a Fine to him by the Name of the Manor of D. and of ſo many Acres of Land 
in Dale and Sale, being the Towns in which the Manor lieth, and afterwards the Cogniſor 
archaſeth other Lands in theſe Towns; the Fine ſhall not be executed of the new purchaſed 
| ards, but ſhall extend only to theſe Lands which he had an Intent and Power to pals: 
104. 
1 55 Years to commence after the End and Determination of a former Leaſe then in 
Being; the firſt Leaſe ended, the ſecond Leſſee did not enter, but he in Reverſion did, and 
afterwards levied a Fine with Proclamations, and the five Years paſſed without Entry or Claim 
of the ſecond Leſſee z adjudged that he was barred now by this Fine, and bound by the 
Stat. 4 H. 7. for that Statute mentions Intereſt to be barred by Fines, and the Leſſee in the 
principal Caſe had an Intereſt in the Lands, 5 Co. 123. 


in 


Secondly, Of a Fine ſur Conceſſit. 


A Fine ſur Concelſit is where the Cogniſor is ſeiſed of the Lands contained therein; whereof 
the Cogniſce has no Freehold, but it paſſes by the Fine. 

This Fine is ſaid to be executory, ſo that the Cogniſee or Cogniſees therein muſt enter, of 
have a Writ of Habere facias ſeiſinam, according to their ſeveral Caſes for the obtaining the 
Poſſeſſion, if the Parties to whom the Eſtate is limited at the Time of levying ſuch Fine be 
not in Poſſeſſion of the Thing granted; but if they be in Poſſeſſion at ſuch Time, there 
needs not any ſuch Writ, or any Execution of the ſaid Fine to put them in Poſſeſſion, for 
then the Fine will enure by way of Extinguiſhment of Right, and does not alter the Eſtate 
or Right of the Cogniſee, however perhaps it may better ir. 

If a Tenant in Tail levies a Fine ſur Conceſſit for Life with Proclamations, and the Tenant 
for Life dies; in this Cafe the Bar of the Fine is determined. Moor, Caſe 1026. 

In a ſpecial Verdict in Ejectment the Caſe was, the Huſband being ſeiſed in Right of his 
Wife of a Reverſion in Fee expectant upon the Determination of a Term for Years, ſettled 
the Tenements to the Uſe of his Wife Bridget for Life, Remainder to Francis Lee, an Infant, 
and Elizabeth his Wife, and the Heirs of Francis and Elizabeth to be begotten, Remainder 
to the Huſband for Life, Remainder to the right Heirs of his Wife Bridget; afterwards the 
Husband and Bridget his Wife, by Fine far Concefft, did grant the ſaid Tenements  totum 
& quicquid habent therein, ad terminum vite ipſorum Willielni (the Huſband) & Bridgitte & 
erum diutius viventis, Sc. with Waranty, and this was in Truſt for the Purchaſor of the In- 
heritance ; the Leſſee for Years attorned, and afterwards in the ſame Term the Father of 
Francis Leigh, and William and Bridget his Wite, levied a Fine ſur Cogniſance de droit to the 
Earl of Salisbury the Purchaſor; this Warranty of the Father deſcended on Thomas Leigh, 
who was the Son and Heir of Francis, who was the Son and Heir of him who entered into 
this Warranty; and the Qpettion was, whether he was barred by it; and this depended 
upon the Operation of the Fine fur Conceſſit, for if it enured as a Grant of the Eſtate in Poſ- 
I*fion of Milliam the Huſband and Bridget his Wife, then it diſplaces the Remainder to 
Hrancis, and makes Room for the Warranty to bar; but if it paſſes only the Eſtate of 
bridzet, the Wife in Poſſeſſion, and the Remainder of William for Life, only as a Remainder, 
and not in Poſſeſſion, then it doth not deveſt the Eſtate of Francis in Tail, and ſo it is not 


barred by the Warranty: The Court inclined, that it paſſed the Whole of Hilliam and 


Bridget in Poſſeſſion, and not by Fractions. 2 Lev. 1154, | Tam 
Tenant for Life, Remainder in Tail, he in Remainder levied a Fine to the Tenant for 
Life, and to her Huſband ſur Conceſſit tenementa, Sc. to him and his Wife for the Life of 
the Wife, and after Proclamations made, the Conuſor died ; adjudged this Fine was no 
continuance to bar the Eſtate- tail but only during the Life of the Tenant for Life; 
= after that is determined, the Eſtate-tail is neither barred nor altered. CY Zac. 40, 
9 747. ; Ah, ab Month | 
A Fine ſur Conceſſit has been always taken to be the moſt harmleſs (and of leſs Operation 
in the Law) than any other, and compared only to a Grant of Totum ftatum ſuum, S quicquid 
aber, Sc. by which no more is granted than what the Conuſor had at the Time of the 
tant, and conſequently that it ſhall not work a Diſſeiſin (to a third Perſon). Alſo that no 
| 6 X more 
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Part 
more ſhall paſs by ſuch a Fine than what lawfully may (without Prejudice to — 
3 and 


rather than it ſhall be conſtrued to work a Wrong, the Eſtate ſhall 
the ſeveral Intereſts remain ſeparate e ee . ſuch Fine. 2 1 Fractions, and 
Indeed there is a Fine ſur Concefſit which expreſſes no Eſtate of the Grantor d th 
properly levied by Tenant in Fee or in Tail, (and paſſes the whole Eſtate Se.) b this i 
particular Tenants paſs over their ſeveral Eſtates by ſuch Fine, they generally A ut when 
Sc. quicquid habent in Tenementis prædictis, not expreſſing what particular Eſtares th Totun, 
therein. Did. 1 4 ey haye 
Note; When this Fine was firſt invented, the Judges in thoſe Days 
Words Quicquid habent, Sc. to be inſignificant; a” — 17 Fa. * To the 
jected, where two Huſbands and their Wives levied ſuch a Fine with thoſe Words " es 
Judge would not paſs it, becauſe if the Parties had nothing in the Land, nothing 4 * 
ſuch Fine. Vide 44 Ed. 3. 36, Cc. accord. Sc. 2 Mod. 110, 111, 112, c. Palled by 


Thirdly, Of a Fine ſur Conceſlit tantum. 


A Fine ſur Conceſſit tantum, is to transfer an Eſtate for Life or Years from one Perſon 
more to another, or to ſeveral Perſons with or without Impeachment of Waſte if by 
Eſtate be granted for Life or Lives. a 


Fourthly, Of a Fine ſur Conceſſit & Reddidit. 


A Fine ſur Conceffit & Reddidit, is of the very Nature of a Fine ſur Conceſſs t / 
it differs in Form; of which ſee the ſecond Part of this Work. / 1 Hanten, ny 


Fifthly, Of a Fine ſur Cogniſance de droit tantum. 


A Fine ſur Cogniſance de droit tantum, is alſo ſaid to be executory, and much of the 
Nature of a Fine ſur Conceſſit ; it is uſed commonly to paſs a Reverſion, and then it is cx. 
preſſed by ſuch Fine that the particular Eſtate is in another, and that the Cogniſor willeth tha 
the Cogniſee ſhall have the Reverſion, or that the Land ſhall remain to him after the par- 
ticular Eftate ſpent. | 

And ſometimes it is uſed by Tenant for Life to make a Releaſe (in the Nature of à Sur: 
render) to him in Reverſion, but not by the Word Surrender; for it is ſaid a particular 
Tenant, as for Life, cannot ſurrender his Term to him in Reverſion or Remainder 
Fine, but he may grant and releaſe to him by Fine. 44 Ed. 3. 36. 3 Co. 86. Dyer 216. 
Plow. 268. 

A Fine upon a Leaſe, as it ſeems, may not enure to an Uſe, that is, it may not be in- 
tended to the Uſe of any other but to him to whom it is levied, unleſs an Uſe be expreſſed 
in the Fine, or 1 f rags and if + Por be, and the Diſſeiſee levies a Fine upon 
a Releaſe, thereby the Right is gone, and a Stranger may levy ſuch Fine to Tenant for 
Life, and it hall be no Forfeiture of his Eſtate. F on. Toe ny 36. 2 

A Fine upon a Releaſe may not enure to an Uſe 3 Co. Inſt. 26. 


Sixthly, Of a Fine ſur Cogniſans de droit tantum, ove Grant ou Conceſſit. 


A Fine ſur Cogniſans de droit tantum, ove Grant ou Conceſſit, ſometimes called a Fine ſu 
Done, Grant, is partly of the Nature of a Fine ſur Cogniſans de droit, and partly of the 
Nature of a Fine ſur Conceſſit, only it is levied without Proclamations, and executory by 
Writ of Habere facias ſeiſinam, as a Fine ſur Conceſſit is. 

It is ſometimes uſed by Tenant for Life to ſurrender his or her Eſtate to him or them 
5 the „ or Remainder; or to grant the Reverſion after the Death of Tenant 
or Lite. 60 

It may alſo be expreſſed in ſuch Fine that the particular Eſtate is in another Perſon, 

whom the Recogniſor is willing to have the Reverſion or the Remainder thereof. 


Seventhly, Of a Fine ſur Done, Grant & Render. 


A Fine ſur Done, Grant & Render, is that which is called a double Fine, as is before 
obſerved, being in a Manner two Fines, (that is to ſay) a Fine ſur Cogniſance de droit come 
ceo, and a Fine ſur Conceſſit, both formed into one, whereby the Cogniſee after a Releaſe 
and Warranty made to him by the Cogniſor of the Lands contained therein, doth grant 


render back to the Cogniſor the Lands, Sc. or ſome Part thereof, and many Times _ 
| | there 
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thereby Remainders to Perſons that are Strangers, and not named in the Writ of Covenant: 


This Fine is partly executed, partly executory, and as to the firſt Part of it, is altogether 
of the ſame Nature with a Fine ſur Cogniſance de droit come ceo ; but as to the ſecond Part, 
containing a Grant and Render back (as aforeſaid), it is taken in Law to be rather a 
ivate Conveyance or Charter between Party and Party, and not as a Writ of Judgment 
Record. 

, This Render is ſometimes of the whole Fee, and ſometimes of a particular Eſtate with 
Remainder or Remainders over, or the Reverſionz and ſometimes with Reſervations of 
Rents with Diſtreſs, and ſometimes with a Grant thereof over by the ſame Fine, 

Vote; A Render muſt be made upon a Come ceo ſur Releaſe; or other Fine executed. 

A Fine was levied of an Advowſon ſur Cogniſance de droit tantum, with a Grant and 
Render of the next Preſentation to the Conuſor, and of the ſecond Preſentation to the Co- 
nuſee, and ſo to preſent by Turns; and this was held good. 9 Eliz. Dyer 259. 

Aſſiſe for a Rent-Charge, in which the Caſe was thus, viz. Huſband and Wife were ſeiſed 
of two Manors, and they by Fine conveyed the ſame (inter alia) to the Conuſee, by the 


Name of two Manors, Sc. and he by the ſame Fine rendered back to them an yearly Rent 


of 30 l. and to the Heirs of the Wife, and alſo rendered the two Manors to them for their 
Lives, Remainder over in Tail; the Huſband and Wife died, the Rent deſcended to the 
Plaintiff as Son and Heir to the Wife, and he had Judgment in the Aſſiſe; and upon a 
Writ of Error brought, the Error aſſigned was, that the Fine was pleaded of the two Manors 
(inter alia), by which it may be reaſonably intended that other Lands paſſed beſides the Ma- 
nors, and therefore the Aſſiſe brought againſt him alone, who was Tenant of the Manors, 
is not good, becauſe all the Tenants of the Land ought to be named; this was adjudged a 
material Exception; the ſecond Error was that the Grant of the Rent was void, becauſe 
the Land was granted at the ſame Time, and to the ſame Perſon, and the Grantee cannot 
have both; but as to this it was adjudged, that the Law ſhall marſhal it ſo as to make 
the Grant of both to be good; for in the firſt Place the Rent ſhall paſs, and then it ſhall 
be as a Purchaſe of the Remainder of the Land in Fee, which ſhall not extinguiſh the Rent, 
Cro. Eliz. 226. W | 

If a Grant and Render in a Fine of Land be immediately, in Primo gradu, to one that is 
no Party to the Writ, this is not good, but immediately, or in ſecundo gradu, &c. ſuch a 
one may take; as if two levy a Fine, and the Grant and Render back again is to one of 
them only, this is good enough. 2 Co. Inft. 514. 

So if a Writ of Covenant be brought by A. againſt B. of the Manor of D. and B. levied 
a Fine to A. Come ceo, Ec. in this Caſe A. may grant or render the ſame to B. for Life, or 
in Tail, the Remainder to F. in Fee; and this is good as in a Deed by way of Remainder, 
2 Inſt. 514. Bro. Fines 111, 117, 118. | 

V. II. was ſciſed in Fee, as Heir on the Part of his Mother, and he and his Wife levied 
a Fine to W. R. and L. R. with Warranty, and then by the ſame Fine did grant and render 
the ſame Lands to the Huſband and Wife in Tail, Remainder to the Heirs of the Huſband ; 
they both died without Iſſue; adjudged that the Conuſees had once the Eſtate in them, and 
that the Fine and Render was a Conveyance at-Common Law; and if ſo, then the Render 
made the Conuſor a new Purchaſor, and by Conſequence the Lands ſhall go to the Heir of 
the Part of the Father. Salk. 337. | 

The Render of a Rent (if any be) muſt be to one of the Parties to the Fine, and not 
to a Stranger. Dyer 63, 69. 2 Co. in Lord CromwelPs Caſe. 


A Man may not reſerve to himſelf a leſs Eſtate by way of Remainder than the F ee; as if 
4. levics a Fine of his Land to B. and B. re- grants and renders it to A. for Life, this will be 


void. 14 H. 4. 31. 34 Ed. 4. 36. Dyer 33, 34, 69. | 
There may my be A ts gs Clauſe 2 — for Non - pay ment of Rent inſerted 
in this Kind of Contract; and yet ſome hold, that a Fine levied to one in Tail, upon a 
Condition, with a Remainder over, is good. Co. 76. 6 Co. 33. 2 Co. in Cromwell's 
Caſe, Dyer 33» 69. See 27 H. 8, 84. Plow. 34. 24 E. 8. 62. | 

hereby it ſeems a Fine may be levied to one upon Condition, with Remainder, but not 
With Re-entry. | 


in Replevin the Caſe upon he Pleadings was, a Feoffment was made, rendring 30. per | 


Aan. Rent, with a Clauſe of Diſtreſs, and the Feoffor covenanted to make a further Aſſu- 
rance of the Land; afterwards he levied a Fine to the Feoffee, with a Render of 31. Rent; 


judged that he might avow for the old Rent upon the Feoffment notwithſtanding the Fine; 


and that the Render is not a Grant of new Rent, but a Confirmation of the old. Moor 298. 
A Fine upon a Grant and Render was levied. in the Reign of Ed. 4. and a Scire Facias 
rought, and Judgment given, and a Writ of Seiſin awarded, but not executed; aſterwards 
other Fine fur Cogniſance de droit come ceo was levied of the ſame Lands, and five Tears 
| paſſed, 
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paſſed, and the Writ of Seiſin of the firſt Fine being not executed, another Sire 
now brought to execute it, to which Scire Facias the Fine ſur Cogniſance de droit 
in Bar; and the Queſtion was, whether it ſhould bar it, or not; it was inſiſted th 
not, becauſe the firſt Fine was executory, and in Cuſtodia Legis, by which it ! 
and a Fine ſur Cognifance cannot effect a Thing executory, for the Eſtate ought t 
into a Right, otherwiſe it cannot be barred by ſuch Fine; but the Eſtate of him 
Fine is not turned into a Right by the ſecond Fine, and by Conſequence not 

ſides the Stat. 4 H. 7. is a general Law, and in the Affirmative, and therefore ſhal 
away the Statute of William the 2d, which gives the Scire Facias ; but the Court 
that the ſecond Fine, and five Years paſſing, was a Bar to the firſt Fine not being 


March 194. 


A Render of a Concord may not be of any other Thing than what is in the Wri 


venant, unleſs it be of a Rent, or Common iſſuing out of it. 


But a Fine may be (as hath been ſaid) with a Render back a 
fame Land that paſſeth by the Fine, or ſome Rent out of it; 
there may be a Reſervation of Rent, a Clauſe of Diſtreſs, or Nomine pænæ, and a Warr: 
and therefore if A. levy a Fine to B. ſur Cogniſance de droit come eo, Sc. and B. by the 
Concord grants and renders the Land back again to A. for Life, 


18 E. 4. 12. 
gain of ſome Eſtate in the 


Was 


Part ]. 
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ſo that in this Kind of Fine 


ay; 
ſame 


without Impeachment of 


Waſte, the Remainder to C. the Wife of A. for her Life, the Remainder to A. and his 
Heirs; this is a good Concord, and by this Deviſe a Jointure may be, and is oftentimes 


made for a Woman. 


In Replevin the Cafe was, B. and G. levied a Fine of the Place where, 
de droit come ceo, and the Conuſee by the ſame Fine rendered back the L. 
reſerving a Rent to himſelf; and alſo that if the Tenant in Fail ſhould 


S k ſur Cogniſanct 
ands to B. in Tail, 
die without Iſſue, 


then the Lands ſhould remain to G. the other Conuſor in Fee; afterwards B. the Tenant in 
Tail died without Iſſue; it was a Queſtion, whether the Rent and the Reverſion paſſed, it 
being by one Fine; and adjudged that both did paſs, and that it ſhould enure as ſeveral 
Fines ; but where a Gift is made in Tail, rendring Rent to the Donor, the Remainder over 
in Fee; this being a Deed is good Reſervation of the Rent, and the Remainder only without 
the Rent ſhall go to him to whom it is limited over. Cro. Elix. 727. 
And a Leaſe for Life or Years may be made by Fine with a Render. 
acknowledge the Land to be the Right of the Leſſor that is ſeiſed of the Land, as that, 
Sc. and then the Leſſor muſt grant and render the ſame back to the Leſſee (that is Conuſor 
in the Fine) for Life, or for certain Number of Years, (as the Agreement is) reſerving 
Rent with Clauſe of Diſtreſs; and this is a good Fine and a common Deviſe for this Purpoſe; 
but if the Leſſor be Tenant in Tail, it ſeems this Kind of Fine will not bind the Iſſue in Tail. 
And yet if a Tenant in Tail and N. do by Fine acknowledge the Land to be the Right 
of a Stranger, as that, Cc. and then the Stranger (that is the Cogniſee) doth grant and 
render the Reverſion to the Tenant in Tail; this will be a good Fine to bar the Iſſue in 
Tail alſo, and will likewiſe paſs the Rent and Reverſion to the Tenant in Tail alſo. Bre. 


Fines 118. 6 Co. 33. Co. 76. pl. 435. Dyer 279. EI” akin 
nt in 


To have a Leaſe for Years to bind a Tenant in Tail : /The Tena 
did acknowledge the Tenements to be the Right of one A. a Stranger, who did grant and 
render the ſame Fine to the Leſſee for Years, the Remainder to the Leſſor and his Heirs; 
this was with Proclamations ; this is a good Leaſe to bar the Iſſue in Tail, 44 E. 3. 45. 

Huſband and Wife levied a Fine to the Conuſee, who by the ſame Fine granted and 
rendered to them and to the Heirs of the Huſband, and rendered other Part of the Lands 
to the Wife in Tail, Remainder over; now there being a plain Variance in this Caſe, for 
after the Whole was rendered to the Huſband in Fee, then Part to the Wife in Tail; the 
Heir of the Huſband brought a Writ of Error, and aſſigned this Variance for Error; but 
adjudged that there is no Occaſion of a preciſe Form in a Render upon a Fine, becauſe it 


is only an amicable Aſſurance upon Record. 5 Co. 38. 


The Leſſee muſt 


i and the Leſſee 


Adjudged that where the King is Tenant in Tail by the Gift of any of his Anceſtors, 
being Subjects, he may upon a Fine by Grant and Render bar the Eſtate- tail; but in ſuch 
Caſe it would be neceſſary for the Conuſee to have likewiſe a Grant from the King by ex- 
preſs Words to enter upon the Lands, becauſe the Fine upon a Grant and Render being 
only executory, it may be a Queſtion, whether the Conuſee may enter upon the Poſſeſſions 


of the King without ſuch a Grant. 


7 Co. 32. 


By a Fine with a Render a Leaſe for Years may be made thus alſo: If one that is Tenant 
in Tail within the 11th of Henry 7. accept of a Fine ſur Cogniſance de droit come ceo, Ec. 
and then by the ſame Fine render back the Land to the Cognifor for one hundred Yeats; 
this will be a Diſcontinuance, and bind the Iſſue by this Statute. 2 Leon. Caſe 206. 
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"of ſciſed in Fee as Heir of the Part of his Mother, together with his Wife levied a Fine 


o 4. and B. with Warranty; and A. and B. by the ſame Fine did grant and tender the 


Lands to the Huſband and Wife in Tail, Remainder to the Heirs of the Huſband : The 
Huſband and Wife die ſans Iſſue; and the Queſtion was, whether the Heir a parte paterna, 
or a parte mater na, ſnould take the Lands by this Fine? It was argued, à parte materna, 
chat the Seiſin of the Conuſee is fictitious ; for if the Conuſee were Tenant for Years, the 
Term would not thereby be extinguiſhed ; and that he is like fo a Surrendree of a Copy- 
hold, nothing but a mere Inſtrument ; and therefore that nothing was altered by the Fine, 
bot that the Uſe and Eſtate remained as before. But on the other Side it was ſaid, that the 
Conuſee could not render if he had not the Eſtate in him ; and that the Render was a Re- 
-nfeoffment 3 and of that Opinion was the Court, who held, that the Eſtate was (by this 
Fine) once put in the Conuſee, and the Fine and Render is a Conveyance at Common Law, 
and the Render makes the Conuſor a new Purchaſor as much as a Feoffment and Re-en- 
ſeolfment at Common Law. Salk. 337. 


(E) Of the Parts of a Fine. 


HERE are five eſſential Parts of a Fine, viz. 
1. The- Original Writ againſt the Cogniſor. 
2. The Compoſition or King*s Licence to alienale the Lands contained in the Writ of Covenant. 
3. The Concord. 
4. The Note of the Fine. 
5. The Foot of the Fine. 
6. And to this may. be added a ſixth Part, if the Fine be to be levied with Proclamations, 


Firſt, As to the Original Writ. 


The Writ of Covenant is the uſual original Writ, taken out by the Cogniſee or Cogniſees 
againſt the Cogniſor or Cogniſors to the Fine, for without an Original a Fine cannot be 
levied; yet a Fine may be levied upon any Writ of Right, or other Writ whereby Land is 
demanded or recovered. It begins thus: 

Mid#. Command A. B. ha! juſtly, &c. he perform, &c. to D. the Covenant, &c. 

A Writ of Covenant lies properly upon a Covenant in the Realty, where one by Deed 
grants to another, to acknowledge unto him by Fine, certain Lands or Tenements to him 
and his Heirs; in which Caſe the Grantee ſhall have a Writ of Covenant againſt the Grantor 
to levy a Fine of thoſe Lands. 

This Writ of Covenant is now become the only Original now uſed to ground a Fine upon, 
tho' a Fine may yet be levied upon a Quid juris clamat, Per que ſervitia, De Rationabilibus 
diviſis, Warrantia Chartæ, or upon any Writ of Right, or other Writ whereby Lands, Te- 
nements or other Hereditaments are demanded, or may be recovered in a real Action ; but 
the Uſe of theſe Writs are chiefly antiquated. 


Secondly, As to the Compoſition or King's Licence. 


The Compoſition or King's Licence to alien the Land, for which the King has a Fine or 
Sum of Money, which is called the King's Silver. i 
For this is properly that Money which is due to the King in the Court of Common Pleas, 
in Reſpect of a Licence there granted to any Man for paſſing a Fine, and is Part of the 
Revenues of the Crown. 8 

Note, That if the King's Silver be entered and indorſed upon the Writ of Covenant by 
the Clerk for that Purpoſe, altho' the Cogniſor dies before the Fine comes to the Chyro- 
glapher, yet this Fine is good for the other two Parts, viz. the Note and the Foot of the 
Fine are but Abſtracts taken out of this. Brown's Treat. of Fines 8. 


Thirdly, As to the Concord. 


The Concord is the Agreement between the Parties that intend the levying the Fine, 
wherein is declared how and in what Manner the Things contained in the Writ ſhall paſs; 


and as the Writ of Covenant is the Foundation, ſo this is the Subſtance of the Fine. It 
Eins thus, viz. 2 


And the Agreement: is ſuch, to wit, that the aforeſaid A. hath. acknowledged the Tenements | 


aforeſaid, with the Appurtenances, to be the Right of him the ſaid B. &c.. 
Tue Concord is the Foundation or Subſtance of the Fine, for if upon this the King's 
Silver is entered, altho* the Conuſor dies afterwards, yet the Fine is good, and the 5 
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Writ. 


Concord, 


and the Foot of the Fine are but Abſtracts out of the Præcipe and Concord by the Cm. 


the Writ of Covenant to the Caption of the Concord) filed together. 


he who 2 with the Thing is called the Deforceant, and ſometimes the Conuſor ot 
Recognuſor. | 


grapher. Vide 5 Co. 38, 43. 
See more hereafter concerning the Concord of a Fine. 


Fourthly, As to the Note of the Fine. 


The Note is an Abſtract taken out of the Writ of Covenant and Concord by the Chyro. 
grapher before it be ingroſſed. It begins thus: | 
Oxon, /. Between A. B. Plaimiiff and C. D. Deforcient, &c. 


Fifthly, As to the Foot of a Fine. 


The Foot of a Fine is an indented Piece of Parchment, containing the Effect and Sub. 
ſtance of the Fine; as the Parties to the ſame, the Thing granted, the Day, Year and 
Place, and before whom the Concord was made. It begins thus: 

This 7s the final Agreement, &c. 

And this is called the Foot, becauſe it is the laſt Part of the Fine. 

And when this is done, the Fine is ingroſſed of Record, and the Indentures made 
the Chyrographer, and delivered for the Party to whom the Cogniſance is made, and then 
the Fine is ſaid to be ingroſſed. 5 Co. 38, 43. 2 Inſt. 514. 

The Foot of the Fine is alſo taken for all the caſual Parts of a Fine (that emerge from 


Sixthly, As to the Proclamations made upon a Fine, 


\ 


Altho* Proclamations made upon a Fine are not the eſſential Parts of the Fine, yet they 
are a neceſſary Adjunct; for upon every Fine made according to the Statute of 4 H. », , 
24. they muſt be made, and being made, they make a Bar accordingly to what does pak, 
Poph. 63. Moor 356. | 

And according to that Statute the Chyrographer or his Deputy proclaims them in the 
Court of Common Pleas every Term. | | 

Theſe Proclamations were appointed firſt by the Stat. 1 Rich. 3. 7. (tho' before that 
Time, by the Stat. de finibns levatis, Fines were openly to be read at two certain Days in 
the Week, (by the Diſcretion of the Juſtices); and by the Sat. of Rich. 3. Fines at the 
Common Law have the ſame Force they had before, and might be levied according to that 
Statute, or the Common Law, at the Election of the Parties. | 

The Proclamations were to be made four ſeveral Days in each Term, during four ſuc- 
ceeding Terms, by the Sat. 1 R. 3. 7. 4 H. 7. 24. 32 H. 8. 36. 

But by the Stat. 31 Eliz. c. 2. Fines in the Common Pleas ſhall be proclaimed four Times 
only, viz. once in the Term wherein the Fine is ingroſſed, and once in each of the three 
Terms then next following. 

If any Proclamation be made upon a Sunday it is Error, be it is not dies juridicus 
Dyer 128. . 2 

Proclamations are abſolutely requiſite to a Fine fur \Cogniſans de droit come ceo, &c. (but 
not to a Fine ſur Conceſſit) for they make a Bar according to what paſſes. : 

Note; A Writ of Covenant was Teſte 24 April, return Quinden Paſch, which was in 
Truth the 15th of April, and ſo the Return was nine Days before the Teſte 3 but this being 
a common Aſſurance between and by the Conſent of the Parties, ſhall be amended, but not 
in other Writs. 5 Co. 45. Moor 571. S. C. contra, that it is not amendable. 

Where the Sheriff is one of the Deforceants, the Writ muſt be directed to the Corones 
otherwiſe it is not good. Cro. Elix. 300. | 
A Fine was, Hæc eft finalis concordia fat“, Sc. a die Sanfti Michaelis in tres Septinanas 
Anno 10 Willielmi tertii coram Thoma Trevor, Sc. & paſtea in Craſtino Sancte Trin An 
primo Anne conceſ & recordat' coram Juſticiariis ejuſdem, c. The Queſtion was, of which 
Term this ſhould be a compleat Fine; adjudged it ſhould be of that Term in which the 
Concord was made, and of which the Writ of Covenant was returnable ; for the Concord 
is the compleat Fine, but the Conceſſ. recordat. is only Leave to inrol it. 1 Salk. 341. 6 C0, 


68. Hob. 330. 2 Vent. 47. | 
(F) Who may he Cogniſors. 


N every Fine (as before obſerved) there is a Suit ſuppoſed wherein the Party that is to 
have the Thing is called the Plaintiff, and ſometimes the Conuſee or Recogniſee ; a 
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rſon Male or Female, Body Sole or Corporate, that hath Capacity to grant, or is All Perſons 
Rado; Grantor by a Deed, may levy a Fine and be a Conuſor therein. 80 that may 


But there are certain P erſons prohibited by Law, which the Judges or Commiſſioners Sant. 
chat take the Conuſance of Fines ought not to admit or receive, and yet if they do admit 
them, and a Fine be levied by ſuch Perſons, the Fine is good and unavoidable. Fieri non 
lbet, ſed fact um valet : And of this Sort are Madmen, Lunaticks, Villains, Ideots, Men that 
have the Lethargy, doting old Per ſons that want Diſcretion, drunken Men, and Men that are 
one to it by Threatning, Impriſonment, or the like; allo ſuch as are barn 4d, deaf 
"nd dumb; but a Man that becomes fo accidentally may be received, and ought not to 

efuſed. 3 SRI 1 
be if Perſons attainted of Felany or 7. reaſon ought not to be received to levy a Fine; but | 
(ach Perſons being admitted to levy a Fine, the Fine will be good agaioſt all Perſons but 
the King and the Lord of whom their Lands wherepf the Fine is levied are held for 
their Times. ; : 

Alſo Infants ought not to be received to levy a Fine; and yet if an Infant be admitted to | 
levy a Fine, and he does not avoid it by Writ of Error during his Minority, (as he may if | 
it be not a Fine ſur Grant & Render in Tail or for Liſe) the Fine will be good for ever 
zoainſt him and all others. 

” And if he dies during his Nonage, before he hath avoided it, it ſeems his Heir can never 
avoid it; and yet upon this Point the Judges of the Common Pleas have been divided on a 
ſolemn Argument; and of this Juſt. Dod. in 17 Fac. made a Quære. | | 

If an Infant or Feme Covert be to take by Fine, he or ſhe needs not be examined, as Infant, Feme 
when they are Conuſors in a Fine. 24 E. 3. 62. 3 H. 6. 44. | | Covert. 

Perſons who by our Law were accounted civilly dead, as Monks, Friars, and the like, Perſons civilly ul 
might neither be Cogniſors nor Cogniſees in Fines, nor would a Fine levied by or to any of dead. Bi 
them be good. 22 E. 4. 4. 15 E. 4. 21. 19 H.6.25. 5 H. 7.25. 

And a Fine ſur Cogniſance de droit come ceo, &c. may not be levied to any Petſon, but to Party to the 
one that is Party to the Writ of Covenant; yet a Vouchee after he has entered into the War- Writ. 
ranty to the Demandant, it is ſaid, may confeſs the Action, or levy a Fine to the Deman- 
dant; for he is then ſuppoſed to be Tenant to the Land. | 

So a Fine or Reicaſe from the Demandant to the Vouchee is good, and yet they are not Ni 
Parties to the Writ; but a Fine levied by the Vouchee to a Stranger is void. 3 Co. 29, 

7 Ed. 4. 13. 5 H. 7. 40 


. 


Corporations Civil, that have an abſolute Eſtate in their Poſſeſſions belonging to their Cor- Corporations: 
porations, as a Mayor and Commonalty, &c. may together and with a joint Conſent levy | 
a Fine of the Land belonging to their Corporation, as a ſingle Perſon may do; but no one 
of the Corporation, though he be the Head thereof, nor any of the Members, without the 
general Conſent of the whole Corporation, can levy a good Fine. 

Alſo Biſhops, Deans and Chapters, Heads and Fellows of Colleges, and ſuch like, who have Spiritual Per- 
an Eftate of Freehold in Eccleftaſtical Lands in Right of their Churches, c. are forbidden ſons. 
and reſtrained by divers Acts of Parliament from levying any Fines of their Lands belonging 
unto them; but of the Lands ſuch Perſons have in their own Right, they may levy Fines 
as other Perfons may do. 21 Ed. 4. 13. Plotod. 11, 78, 122, 124, 538, 575. 11 Co. 78. 

Allo Women that have Huſbands ought not to be admitted alone without their Huſ- Feme Covert: 
bands to levy Fines, and yet if ſuch a Woman alone levies a Fine of her own Land which | 
ſhe has in Fee-ſimple, _ her Huſband does not avoid it (as he may if he will) by Writ of 
Error, Entry or otherwiſe during his Life; or after her Death during his own Life, if he 
be Tenant by the Curteſy ; this is now a good Fine, and will bind her and her Heirs for 
ever, except ſhe be an Infant at the Time of the Fine levied, and her Huſband happen to 
die during her Minority; for then in that Caſe if it be not a Fine fur Grant & Render to 
her in Tail or for Life, ſhe may avoid it during her Minority; but if the Coverture 
continues unto her full Age, in that Caſe ſhe cannot avoid it except her Huſband joins with 


2 10 it, but the Huſband and Wife ought to be received together to leyy any Fine of 1 

r Land. | 
He who has an Eſtate in Fee-fimple in Land in the Right of his Wife, is forbidden to Huzband and ti 

levy a Fine without her. Stat. 32 H. 8. c. 36. & 28. Wiſe. i 


Do Perſons that levy a gopd Fine muſt be ſuch, and muſt. have ſuch an Eſtate in Such as have 1 
the Land as they are not prohibited by any Law 10 levy the Fine, otherwiſe the Fine an Eſtate. 


will be void. . fy | | ds 
But ſuch Perſons who are outlawed, or waived in perſonal Actions only, may levy a Fine. Perkins out- 
: g Wed. 


Alſo he that has an Eſtate of the King's Gift or Proviſion, cannot levy a good Fine of it Tenant in 
to bind the King, or to bind the Iſſue in Tail, by 32 H. 8. c. 28. Tail of the 


1 
Alſo King's Gift. j | 
i 

} 
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Intruder upon Alſo à Fine levied by the Heir that is an Intruder upon the King's Poſſeſſion, 1 „ 

the King. 1 H. 7.5. 24 Ed. 3. 65: * 9201-8 TU, face e 

Jointenant, A Jointenant, Tenant in Common or Partner, may levy a Fine of the Land fo held b hy 

Ne. to a Stranger or to another Jointenant, Tenant in Common or Partner. 26 H. 8. : bim, 
69, 334. Plow. 338, 378. 11 E. 4. 68. Der 

Tenant in Alſo Tenant in Fee-ſimple, in Remainder or Reverſion. 

Fee ſimple. ett ö . = 


* 


% 


Tenant for Tenant for Life, it is ſaid, may levy a Fine fur Grant & Releaſe of the Lands Which he 
Life. holds for Life, to hold to the-Cogniſee for Life of the Tenant for Life. 44 E. 3. 36. 
But if the Eſtate be larger, it is a Forfeiture of his Eſtate. 4 H. 7. Noy 30. 
Tenant in And fo the Law is the fame of ſuch Fines by Tenant in Tail after Poſſibility, Tenant ; 
Tail aſter Dower, or by the Courteſy. 39 E. 3. 16. 5 


5 But it ſeems to be no Forfeiture of a Rent. 2 H. g. 7. 


. 


' 


1 (G) Who may be Cogniſees. | 


All Perſons A NY Perſon who has a Capacity to take by a Deed of Grant, fo as to be a good Grantee 
that may take X may be a good Cogniſee in a Fine. | : 
by Grant. So any Man or Woman Sole or Covert, of full Age or under Ape. 
Any mad or lunatick Perſons, Ideot or Men de non ſane memory. 
So any Perſon in or out of Priſon, or beyond Sea. ey | 
Any Perſon 'attainted of Felony or "Treaſon, or outlawed in a perſonal Action, a Baſtard, 
a Clerk convi, an Alien; any of theſe may be a good Cogniſee, and take by a Fine as yell 
as by a Deed; and a Fine levied to any ſuch Perſon will be good. 5 Ed. 3. 9. 3.6, 42, 
24 Ed. 3. 62. | | 
Corporations. 80 Corporations Spiritual and 'Femporal, Civil or Corporal, may be Cogniſees in Fines, 
But before the ingroſſing of ſuch a Fine, there goes always a Writ to the Juſtices of the 
Common Pleas, nod permittant finem ill. levari. h E 
Party to the A Fine ſur Cogniſance de droit come ceo, &c. may not be levied to any Perſon but to one 
Writ. who is Party to the Writ of Covenant; yet the Vouchee after he has entered into the War 
ranty to the Demandant, it is ſaid, may confeſs the Action, or levy a Fine to the Demandant, 
for he is then ſuppoſed to be Tenant to the Land. 
So a Fine or Releaſe from the Demandant to the Vouchee is good, and yet they are not 
Parties to the Writ. But a Fine levied by the Vouchee to a Stranger is void. 3 Co. 29. 
7 . ig. 5 H. y. i | | 
Infant, Feme If an Infant or Feme Covert be to take by Fine, he or ſhe needs not be examined, 2 
Coveit. when they are Cogniſors. 24 E. 3. 62. 3 H. 6. 41. 4 
Perſons civilly But ſuch Perſons as are civilly dead, as Friars, Monks, and the like, cannot be Conuſces 
dead. in a Fine, and therefore a Fine levied to ſuch Perſons is void. OO 


(H) By what Names, Cogniſors and Cogniſees may give and tale in a Fine. 
Name and T Cogniſors and Cogniſees in Fines ought to be rightly called by their Names of 


vurname. Baptiſm and Surname. | | 
Two of one And if there be two of one Name, it is moſt proper and ſafe to diſtinguifh them by the 
Name. Diſtinction of Elder or Younger, and the like. | N 
Names of But Kings, Queens, Princes, Dukes, Marquiſſes, Earls, Viſcounts or Barons, are ſeldom 
Digaity- named by their Surname, but by their Chriſtian Name and Dignity ; as, George he Second, 
King of England, &c. Frederick Prince of Wales; John Duke F Lancaſter, &c. 
Titles of Ho- But Knights, Eſquires and Gentlemen, are called by their Chriſtian Name and Sur- 
nour. name, together with their Additions of Honour; as A. B. Bart. C. D. Kut. E. F. E.. 
G. A. Gent. &c. 2% TO 3989 7 $501 Me. $8013 81 + ; 12th Cee as 
By Curteſy. And the Addition of Biſhop, Dean, Prebendary, &c. it is ſaid, are rather uſed out of 
Curteſy than Neceſſity, for the Fine may be good without them. 21 E. 4. 8. 1 Af. pl. 11. 
7 H. 4.22. 14 H. 6. 13. Brownl. 30. But they are uſually named by their local Titles; 
as Thomas Archbiſhop of Canterbury, Primate and Metropolitan of all England; John Arcb- 
biſhop of York, Primate and Metropolitan of England; Robert Biſhop of Wincheſter, &c. 
Edward Dean of the Cathedral. Church of St. Paul. London; William one of the Prebns: f 
the Cathedral Church of the bleſſed St. Peter Weſtminſter, &c, 5 | 
Corporation, A Corporation or Fraternity muſt be deſcribed by the very true Name of the Corporation, 
as it is named in the Patent, Charter and Foundation of it. 11 H. 4. 44. 12 H. 4. 20. 
7 H. 6. 27. 37 H. 6. 29. F | | 


Some 
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"ana ſmall Difference in a Name, it is ſaid, will not hurt; as Margery for Margaret, Where a Dif. N 
Agnes inſtead of Anne. TE 38 | ference in a f J 
Yet a Fine levied to A. and Sibel his Wife, where her right Name was Iſabel, was held agg wall M 
void. 1 Af. Pl. 11: Bro, . : . ; i 
But if a Fine be levied by a Man and his Wife, and the Wife is named wrong, it is ſaid Wife wrong | 
this Fine ſhall bind her by Eſtoppel. Bro. 344- 1 named. | 
Yet if a Woman has two Huſbands living, and with her ſecond acknowledges a Fine by 
his Name; this Fine it ſeems is void. 2 
But if a Woman levies a Fine with her right Huſband, and by a wrong Chriſtian Name, 
ſhe is Conchords by ſuch Fine, and cannot avoid it during her Life. Bro. Fines 17. 
" ol. 7. 7 H. 4. 22. | | 
: f a he Sole after the Teſte of the Writ of Covenant, & Dedimus poteſtatem, takes the Feme Sole 
Cogniſance of a Fine of her, and before the Day in Bank to record and ingroſs it marries, Marries before 


1 
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yet the Fine ſhall be good and recorded by the Name ſhe had when Sole. Day in Bank. 
But her Death at ſuch Time will make the Fine void. Death aſter | | 
See before Chap 4. F. 5. | Day in Bank; 


(I) Of what Fines may be levied with Reſpect to the Eſtate of the Parties. 


F either the Cogniſor or Cogniſee at the Time of the Fine levied be ſciſed of any Eſtate 
] of Freehold in Fee fimple, Fee-tail, or for Life, in Poſſeſſion, Reverſion or Remainder, 
whether the ſame be by Right or Wrong, the Fine will be a good Fine in this Reſpet. 

And therefore if one that is /eiſed of Land in Fee: ſimpie, or Fee-tail, general or ſpecial, 
levies a Fine of this Land to a Stranger, this is a good Fine. | 

So if a Strenger levies a Fine to him of this Land, this is a good Fine. | 

So alſo a Fine levied by or to a Tenant for Life of the Land he ſo holdsy is good in his Bl 
Reſpect: But he mult take heed of a Forteiture in this Caſe; for if a Tenant for Life levies | 
a Fine ſur Cogniſance de droit come ceo, &c. to a Stranger, or levy a Fine ſur Grant & Releaſe 
to a Stranger, to hold to the Cogniſee for a longer Time than for the Life of the Tenant for 
Life. However in this Caſe the Fine be a good Fine, yet this is a Forfeiture of Eſtate of 
the Tenant for Life, whereof he in Reverſion or Remainder may take preſent Advantage. 

And yet if ſuch a Tenant for Life levies a Fine ſur Grant & Releaſe, to hold to the Cog- 
niſee for the Life of the Tenant for Life, or grant his Eſtate by ſuch a Fine to him in Re- 
verſion or Remainder, or by Fine grants a Rent out of the Land for longer Time than for 
his own Life; in theſe Caſes the Fine is good, and there is no Forfeiture of the Eſtate of the 
Tenant for Life. | | 

So likewiſe if a Fine be levied to a Tenant for Life by a Stranger, who thereby acknow- 
ledges all his Right to be in the Tenant for Life, and releaſes and quits Claim to him and 
his Heirs, and goes no further; this is a good Fine, and no Forfeiture of the Eſtate of the 
Tenant for Life; for his Eſtate is not changed thereby and it may enure to him in Reverſion; 
but if the Stranger ſays further in the Fine, Come ceo que it ad de ſon done, this is a Forfeiture. 
Shep. Touch. 13, 14, Cites Stat. 27 E. I. c. 1. 41 E. 3. 14. 44 E. 3. 56. 39 E. 3. 16. 
17 E. 3. 62. 24 E. 3.26. 1 H. 7. 22. 2 Co. 56. 9 Co. 106. 

But if neither the Cogniſor nor Cogniſee be ſeiſed of any Eſtate of Freebold in Poſſeſſion or 
Reverſion of the Lands whereof the Fine is levied at the Time of the levying the ſame, but 
have only a Leaſe for Years, or not ſo much, the Fine is void, and of no Force as to any 
Stranger ; however it may be good between the Parties by way of Eſtoppel. +. 

And therefore if a Leſſee for Years, or a Diſſeiſee, or one that hath a Right only to a Re- 

mainder or Rever/ion levies a Fine to a Stranger that hath nothing in the Land; this Fine is 
void, or at leaſt voidable, as to and by a Stranger thereunto, and he that hath Cauſe may 
ſhew that the Freehold Eſtate and Seiſin of the Land was in another before and at the Time 
of = Fine levied, and that Partes finis nibil habuerunt tempore levationis finis, and by this 
avoid it, | | eq» | | | 

And yet a Youchee after he hath entered into the Warranty may levy a Fine unto the De- 
mandant, but not to a Stranger. | | 

And a Difſeiſor may levy a Fine to a S ranger that hath nothing in the Land; and this is 
2 good Fine, for he hath the Fee-ſimple by wrong in him. . | 

Alſo the Iſſue in Tail may be barred by way of ebe by a Fine levied by his Anceſtor 
being Tenant in Tail, although neither Conuſor nor Conuſee have any Eſtate of Freehold in 


the Land. Shep. Touch. 14. cites 5 Co. 123. 3 Co. 88, 93. Co. Lit. 251. 3 H. 7. g. 
5 H. 7. 41. 3 H. 6. 21. 27 H. 8. 4. ö 1 
A Jointenant, Tenant in Common or Coparcener, may levy a Fine of his Part to a Stranger, 


* 


and this will be a good Fine. 
| | 6 2 And 


Part I. 


| , n 
And ſo alſo it ſeems may one Coparcener or Tenant in Common to another. 


One ſingle Member of a Corporation Aggregate of many cannot levy a Fine of the Land 
the Corporation, as the Mayor or Maſter of a College cannot levy a Fine without the Com. 
monalty, or his Fellows, Sc. But ſuch Perſons may levy Fines of the Lands they are 
ſolely ſeiſed in their own Right, as other Men may do. ; 

Such as have Eſtates of Freehold in Ecclefſaſtical Lands in the Right of their Churches 
Houſes, Sc. as Biſhops, Deans and Chapters, Prebends, Parſons, and the like, may not ley, 
a Fine of ſuch Lands, for if they do, it will not bind the Succeſſor. 11 Co. 78. / 

He that has an Eſtate of Fee-fimple in Lands in the Right of his Wife, ought not to le 
a Fine thereof without her; and if he does, ſhe and her Heirs may avoid it after his Death 

Alſo he that has an Eſtate of Lands given in Tail by the King, or by the Proviſion of the 
King, ought not to levy a Fine of this Land, for it is void againſt the Iſſue in Tail and 
the King. 

Allo 4 that has an Eſtate of Lands that are prohibited to be ſold by Act of Parliamen, 


$ of 


| ought not to levy a Fine of ſuch Land. 


Alſo ſhe that hath an Eſtate of Lands of her Huſband, or of any of his Anceſtors affureq 
to her for her Jointure, Dower, or in Tail, by the Means of her Huſband or any of his An. 
ceſtors, may not levy a Fine of this Land; for if ſhe grants a greater Eſtate than for her 
own Life, this worketh a preſent Forfeiture. Shep. Touch. 14, 15. cites Stat. 32 H. g. 
c. 28, 36. 12 Ed. 4. 12. 6 Co. 55. Bro. Fines 121. 5 Co. 3, 4. Stat. 1 H. 5. c. 20. 

Though a Fine levied by Leſſee for Years, or at Will, be void, yet it is otherwiſe by one 
having a defeafible Right. Wil. 520, ; 

A. ſeiſed in Right of his Wife of a Share in the New-River Water in Fee; they both make 
a Mortgage by way of Leaſe for 1000 Years by Deed without a Fine, reſerving a Pepper- 
Corn Rent. The Huſband died, upon which the Wife received the Profits, and paid the 
Intereſt. The Mortgagee brought his Bill to forecloſe the Wife; it was held, that there 
ought to have been a Fine, it being the Wife's Inheritance, and therefore ſhe was not barred, 


2 Wil. 127. | 


(K) Of what Fines may be levied with Reſpect to Things, 


Fine may be levied of all Things, whereof either a Præcipe quod reddat, or a Præcipe 
quod faciat, or a Præcipe quod permittat, er a Præcipe quod teneat, lies: It may be 


levied of Things Ecclefiaſtical or Temporal that are inheritable and in eſſe at the Time of the 
levying of the Fine; So a Fine may be levied of an 


Honor, Warren, Common of Eſtovers, 
Manor, Fair, Hundred, 

Stoke, Mine, Way, 

Iſland, View of Frankpledge, Ferry, 

Barony, Waif, | Franchiſe, 

Caſtle, Stray, _1 Liberties, 

Meſſuage, Mill, +. Privileges, 

Cottage, Toft, * Seigniory, 
Meadow, Curtilage, { Reverſion, 

Paſture, | Dovehouſe, Toll, 

Wood, | Garden, Stallage, 
Underwood, Orchard, Picage, 

Chapel, Land, Pontage, 

River, Felons Goods, Acquittal, 

Chauntry, Felo's de ſe, Services, 

Parſonage, Fugitives, Portion of Tithes, 
Rectory, Perſons attainted, Oblations, 
Advowſon, Perſons outlawed, Obventions, 
Vicarage, Deodand, Corodies, 

Tithes impropriate, I Hoſpital, Offices, 

Eſtovers, Furzes, Barn, 

Foldage, Heath, S 
Corody, e | | Malthouſe, 
Office, I Reedy Ground, Brewhouſe, _ | 
Piſcary or Fiſhing, Rent, | Mariſh Land, whether Salt 
Chace, | Common of Paſture, | or Freſh. WY 
Park, Common of Turbary, N Alder Ground, Cc. 


A Fin 
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KA Fine may be of a Rent-charge which had no Being before, or of a chief Rent, or other Rents. 
Rent which had a Being before, but not of an Annuity. Annuity. 

A Fine cannot be levied of Money agreed to be laid out in Land, and ſettled in Tail ; but Money. 
\ Decree in Equity can bind ſuch Money equally as a Fine could the Land. Will. 130. 

The Exception muſt always be of ſuch Things as will lie in the Writ, Regiſt, Origin. Of what the 
128, 229, and of ſuch a Thing as is comprehended in the Writ. Exception 


may be. 


(L) Of what Fines may not be levied, with Reſpet to Things. 


UT a Fine levied of Antient Demeſne Lands will not be good. 32 H. 8. c. 7. 8 Co. 
B 145. But ſee the Stat. 11 & 12 W. g. c. 14. 

Fines levied of any Lands prohibited to be ſold by Act of Parliament, are void. Sat, 
32 H. 8. c. 36. S 28. 


(M) By what Names Things muſt be expreſſed in Fines, 


Ertain and apt Words muſt be uſed to expreſs the Things to paſs by the Fine; for apt Words. 

2 a Fine levied de Tenemento, or de Hereditamento, or de duobus Tenementis, is void, or at 

leaſt voidable for 8h becauſe of the Uncertainty and Unaptneſs of the Words. Cre. 
liz. 196. Leon. 88. 

5 For the proper Words to expreſs a Tenement or Hereditament in a Fine is Meſſuage, as 

of one Meſſuage, or te Meſſuages, &c. | | 
One Manor may alſo be Parcel of another Manor, and paſs by the Name of that Manor. xcanor; 

20 AJ. pl. 54. | 

3 may paſs by his proper Name without naming of the Town or Place, Towns 1 
or Places wherein it lies; as De manerio de D. cum pertinen . 19 E. 4. 9. fill 

Other Things may paſs in Fines by the ſame Names they are granted in Deeds, as 
de ſcit. _ & precint?” nuper Monaſterii de D. ſcit. manerii de D. grangia de D. parco D. 

rebend' de D. | 
4 Alſo a Caſtle, Honour or Hundred, may be Parcel of a Maner, and paſs by the Name of Caflle, Honor, 
the Manor whereof it is Parcel; or it may paſs by its own proper Name, as ef the Caſtle of Hundred. "431 
A. with the Appurtenances, or of the Honour of A. 1 E. 3. 4. 2 E. 3.36. 20 Aſſ. pl. 54. 0 

A 1 of Land may paſs by the Name of a Reverſion, or by the Name of the Land Reverſion. U 
itſelf. 43 E. 3. 6 | | 

A Foldage may paſs by the Name of D. libertate unius Faldagii curſu ovium, cum pertinen* Poldage. {1 
in F. or de libero Faldagio ovium cum pertinen* in F. or de libera Falda. | 

Demeſnes, Rents, Seigmories, Courts, Pleas, &c. whereof a Manor conſiſteth, paſs by the Demeſnes, 
Name of Manerium cum pertinentiis. 3 Inſt. 512. : Sc. 

A View of Frankpledge, and ſuch like Things, may paſs by their own Names, as of a View of 
View of Frankpledge, of Goods and Chattels waived, of Felons, Fugitives, Outlawry, put Frankpledge. 
in exigend*, Felo's de ſe, Deodands, Treaſure-Trove and Strays, with the Appurtenances in M. Waißs. 

When a Fine is but for the Preſentation to a Church only, it muſt be of the Advowſon of Preſentation. 
the Vicarage of the Church of S. and not with the Appurtenances. 

And of Vicarages endowed, the Writ muſt be of the Advowſon of the Vicarage of the Vicarages en- 
Church of S. and not with the Appartenances. dowed. 


And where the Vicarage is not endowed, it muſt go under theſe Words: Of the Advowſon Not endowed. 
ef the Church of S. 

And Parſonages, Rectories, Advowſons, Vicarages and Tithes impropriate, paſs not by the Parſonages, 
Words, Of the Advotſon of the Church, but by this, Of the Refory of the Church of S. Reclories, &c, 
wich the Appurtenances. | 


_—— and Underwood may paſs by the general Name of Wood, as Of twenty Acres Highwocd. 
& Mocdd. | 


—— — — — — — 


_ Houſe-boot, Hay-boot and Plough-boot, by the Name of Eſtovers, as Of reaſonable Eſtovers Houſe- boot, 
in Wood, viz. in ten Acres of Wood of the ſaid A. in D. Hay-boot, 
Plough-bcot, 
A Fiſhing may paſs by the Name of Separali Piſcaria in aqua de 8. Fiſhing. 
A Foldage may paſs by the Name of de libertat. unius Faldagii & curſu ovium. Foldage, 
A Chapel or Hoſpital will paſs by the Name of a Meſſuage. 13 Af: 2. ert 
oſpital. 


So by the Name of a Meſſuage with the Appurtenances, may paſs a Houſe, with a Shop, Houſe, Shop, 


Cartilage, Garden, Orchard, alſo a Dove-houſe and Mill, as Parcel thereof. Bre#. lib. g. CO A 
6. 28. §. 1. Plow. 169, 170, 171. | ED 


5 | So 


— 8 , 5 ; F — 
Toft, So by the Name of Cottage, a Toft, a Chamber, a Cellar, &c. may paſs, and yet theſe yr 
Chamber. may paſs alone by their own ſingle Names de uno Meſſuagio, uno Curtilagio, Cc. 2 
Part of intire Part of an intire Thing may paſs by the Words, Of one Moiety, third Part, or of t 

Things. Parts in three Parts to be divided, as the Caſe requires, 00 


So, Of the Moiety of all the Tithes of Corn and Hay of the Land called B. with th; App 
tenances in H. | 2 


Manor di- But if an intire Thing, as a Manor or Meſſuage be parted ; as if the Manor of 5. be d 
vided. vided into two Parts, and the Diviſion be ſo made as that the Manor for that Part be 2 
extinct, and a Fine is to be levied of Part of it, it muſt paſs by the Name of the Whole, 
Of the Manor of 8. * 


Meſſuage, e. So if a Meſſuage and twenty-three Acres of Land be parted, the Part divided ma 


diuided. the Name of one Meſſuage and ten Acres of Land, and not, Of a Moiety of _- * 
and twenty-three Acres of Land. - . 

Mill, Mill is good without adding Wind, or Water or Corn, yet the latter is moſt uſual, 
44 E. 3. 13. | 


Land how de- Land may be demanded by a certain Number of Acres, as of ten Acres of Land, twent 

manded. Acres of Meadow, twelve Acres of Paſture, &c. or by the certain Meaſure of the ſuperfici 
Quantity thereof; as De Hida, Carucata, Bovata, Virgata, Acra, Roda, Furlingo Terre, &. 

Wood, &c. In like Manner Boſcus, Subboſcus, Bruera, Mora, Juncaria, Mariſcus, Alnetum G Raf: 
caria, may be demanded by the Number of Acres thereof. 16 Af. 9. 

Turbary. Turbary may be demanded by the Name of Mora. | 

Rent, Rent by the Number of the Things, or that which is to be rendred; as ten Pounds, ten 
Marks, twelve Shilling, Six-pence, &c. 21 E. 3. 44. 

More Acres But Note, That it is uſual in Fines to comprehend more Numbers of Acres than are in- 

contained in tended to paſs; and this will not hurt, for in ſuch Caſe no more ſhall paſs than what is in. 


1 roy "tended and agreed upon between the Parties. Poph. Rep. 105. 


ls. 
a Things And every Thing excepted ought to be certainly named, but it needeth not to ſay aun 


excepted mult pertinentiis after the Thing excepted. 40 E. 3. 35+ 
be named. 


(N) The Order of placing Things in Fines, 


M ANY of theſe may be granted together in one Fine; as fifty Meſſuages, four Toft, 
five hundred Acres of Land, and fifty Shillings of free Rent, as Occaſion requires. 


So of a Dove-houſe, three Gardens, 2/. 65. 4d. Rent, and of the Rent of four Capons, 
one Pound of Wax, and the like, all in one Fine. 3 Co. 45. 6 Co. 67. 7 Co. 38. 
Words for the Where the original Writ is of many Things, they muſt be expreſſed thus: Suppoſe it 
dividing of were of a Manor, Houſe, Rectory, Sc. | 
1 Firſt, Of one Manor; Secondly, Alſo of a Rectory; Thirdly, And alſo of a Meſluage; 
for the fourth Thing, And likewiſe; for the fifth, Moreover; for the ſixth, And furthermore; 
for the ſeventh, And likewiſe ; and for the eighth, And moreover ; and if there be more, then 
to begin again. \ =, Moe 68 
The Nature and Quality of the Things muſt be obſerved ; as Land, Meadow, Paſture, 
Sc. and the Place where they lie. 8 
The more worthy Things muſt be put firſt ; as a Caſtle before a Manor, a Manor before 1 
Meſſuage, a Meſſuage before Land, Arable before Meadow. Plot. 168. 7 H. 6. 39. 
Things general before Things ſpecial; as before Meadow, Paſture, Wood, Heath, Marſh, &. 
muſt be placed Land, that being the Genus thereto. 
So Boſcus muſt precede Alnetum, Salicetum, Sc. as Wood is the Genus to Wood-Ground, 
For the placing of Particulars in a Writ of Covenant is in all Things as in a Præcipe quod 
reddat of Lands. 


And for this there is a Rule in the Regiſter (Reg. Orig. fo. 2.) which is FR ſet down 
after this Manner : | 


ſua gium, um, endinum, umbare, dinum, ra, 


| tum, tura, 45 
Meſ Toft OF» Gar fe. Fra-- Rof--: 
Brue Mora. | | 


ria, cus, tum, caria, ditus 


Funca Mariſ Alne Piſ Red | Seftare Priora. 


Alſo intire Things muſt be ſet down before their Parts; as De manerio de C. & medie1d!: 
mnanerii de B. cum pertinen. &c. | KY 


Parts 
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" Parts of Things excepted, muſt ſucceed thoſe Things out of which they be excepted; and if Of en 
- be 12. Parcels in one Writ, that Parcel out of which the Exception 1 to be made Things ex- 
ought to be laſt placed; as thus, De manerio de D. cum pertin. in C. except uno Meſſuagio, cePted. 


uche Acris Terre & Advocatione Ecclęſiæ de C. Sc. Regiſt. Orig. fo. 6. 


And yet if this Order be not obſerved, but the Things be otherwiſe placed in the Writ, 
ib it be {uſfered to pals, the Fine will be good enough. 


(O) Of naming the Places where the Things lie. 


HE County, Town, Pariſh or Hamlet, where the Things lie that are intended to paſs 
by the Fine, ought to be certainly named. | 

A Fine is good although it name the Lands to lie in a Hamlet, or in a Town decayed ; 
but it is good to name the Town wherein the Hamlet is, and that with Addition for Di- 
{intion, if there be divers Towns of the ſame Name in that County. 

If there be two Towns Walton and Street in the Pariſh of Street, and a Fine is levied of 
ſuch Lands in Street; in this Caſe the Lands in Walton will not paſs by this Fine, Walton 
being a diſtinct Town or Village by itſelf; and although Street, the Pariſh, comprehends 
both, yet in the Fine the Lands in Walion ſhall not be ſaid to be comprized, unleſs Walton 
had been a Hamlet of Street, and the Fine had been levied of Lands in the Pariſh of Street, 
then all would have paſſed well enough. Cro. Fac. 120. | 

It there be divers Towns of one Name in the ſame County, it is beſt to make an Addition 
for Diſtinction. | 

If a Manor extends itſelf into divers Towns, as A. B. C. it is the beſt and ſafeſt to name 
all the Towns, or none of them at all; as Of the Manor of S. in A. B. and C. or Of the 
Manor of S. with the Appurtenances; for it any of the Towns be omitted, none of the 
Manor in that Town will paſs; but it ſeems that if the Manor be only named, and not 
ſaid in what Town it lies, the Fine may be good. 9 E. 4. 6. 

Alſo where divers Manors be of one Name, with Diſtinction of North and South, as 
North S. and South S. it is good in all the Proceedings of the Fine to expreſs which of the 
Manors is intended to be paſſed. Cro. Eliz. 196. Bro, Fines 44, 91. 


(P) Of the Præcipe and concord of a Fine. 


1 Præcipe is an Abſtract of the Writ of Covenant, and is as a Title to the Concord, The Precipe 
being placed before it in the Nature of an Exordium or Introduction; wherein are recited what. 


the Parties Names, Parcels, &c. as in the Writ. 
What the Concord is, is mentioned before. 
See the Forms of both in the ſecond Part. 


The Concord or Agreement may be made of an Eftate in Fee-fimple, Fee-tail, for Life or Of what a 
for Years; it may be alſo of divers Remainders, and that to them that are no Parties but Concord may 
S:rangers to the Fine; it may be alſo ſingle or double, with a Render back again in ſome be. 


Eſtate of the ſame Land or ſome Rent out of it; ſo a Concord may have in it a Reſervation 
of Rent, a Clauſe of Diſtreſs, or Nomine pænæ and a Warranty. | 

And therefore if A. levies a Fine to B. ſur Cogniſance de droit come ceo, &c. and B. by the 
ſame Concord grants and renders the Land back again to A. for Life without Impeachment 
of Waſte, the Remainder to C. the Wife of A. for her Life, the Remainder to A. and his 
Heirs; this is a good Concord, and by this Deviſe a Jointure may be and is oftentimes 
made to a Woman. | | 

And if a Man would have a Leaſe for Life or Years made of Land by Fine, the Leſſee 
muſt by the Concord acknowledge the Lands to be the Right of the Leſſor, (who is ſeiſed 
of the Land) as that, Ac. and then the Leſſor muſt grant and render the ſame Land back 
again to the Leſſee (the Conuſor) in the Fine for Life, or for a certain Number of Years, as 
the Agreement is, reſerving a Rent with Clauſe of Diſtreſs, Cc. and this is a good Fine, 
and a common Deviſe for this Purpoſe. | LD: CA | ' 

But if the Leſſor be Tenant in Tail, it ſeems this Fine will not bind the Iſſue in Tail. 

And yet if A. Tenant in Tail, and N. do by Fine acknowledge the Land to be the Right 
of a Stranger, as that, &c. and then the Stranger. that is Cogniſee doth grant and render 
the Land again to N. for Life or Years with Clauſe of Diſtreſs, c. and then grant and render 

the Reverſion to the Tenant in Tail; this is a good Fine, and will bar the Iſſue in Tail allo, 
and will likewiſe paſs the Rent and the Reverſion to the Tenant in Tail. 

So if a Stranger that hath nothing in the Land levies a Fine ſur Cogniſance de droit come 
ceo que il ad, Gc. to him in Remainder in Tail, depending upon an Eſtate for Life, and the 
Cogniſce by the ſame Fine renders to the Cogniſor for ten Years, to begin at Michaelmas 

rt 7 A | following, 


— ww 


— + — ä — A. ——— 


550 


Fines. 


Of reciting 


Things in the 


Concord, 


whereon the Fine is to be levied); but it will be ſufficient to ſay, 


following, and dies, and all the Proclamations are made after his Death, and then the Tena 
for Life dies after the Time the Leaſe is to begin; this is a good Fine, and ſo a good Leak 
to bar the Iſſue in Tail. | g 

If A. B. and C. levy a Fine to D. and D. renders the Land back again to A. for 
Remainder to B. in Tail, the Remainder to C. in Tail, and the Remainder to a 8 
Fee; this, or any ſuch like Concord as this, is good. 

And if A. and B. join in a Fine of a Meſſuage to C. and D. and to the Heirs of C. who 
do grant and render a Rent-charge of 30 J. out of the Land to A. for his Life, to begin after 
the Death of B. to be paid at the Feaſts of, Sc. Proviſo ſemper quod pred? conceſſo pref 
annualis reddit” 30 l. non aliquali ſe extendat ad onerand perfonas dif?” C. & D. ſed tantum. 
modo ad onerand dif meſſuag* tota vita ipfius A. and then they grant and render the Meſſusge 
to A. during the Life of H. the Remainder to B. in Tail, the Remainder to the right Heirs 
of B. this is a good Fine. | 

But in ſuch a Fine ſur Grant & Render, theſe Things muſt be regarded: 

1. None may take the firft Eſtate by the Concord but the Cogniſors, or one of them 

And therefore if A. acknowledges a Fine to B. and B. renders and grants the Land ti 
A. Habendum fibi & E. uxori ęjus, and the Heirs of their Bodies; fo if the Huſband levie 
a Fine of his Wife's Land, and the Cogniſee grants and renders the Land to the Huſhard 
and Wife, this is not a good Concord. | | 

2. The Render of the Rent muſt be to one of the Parties to the Fine, and not to: 
Stranger. 

3. 5 Man cannot reſerve a leſs Eſtate to himſelf than Fee; and therefore, 

If A. acknowledges a Fine to B. and B. renders to A. in Tail, the Remainder to himſck 
for Life; this Remainder is void. | 

So if A. by Fine acknowledges Lands to B. and B. grants and renders the Lands to the 
Conuſor in Tail, the Remainder to B. in Tail, the Remainder to B. in Fee, the Limitation 
of this Eſtate in Tail to B. is void, and he can never have Execution of it. 

So if A. acknowledges Lands to B. and B. grants and renders to A. for Life. 

4. The Agreement muſt be poſſible and ſenſible; for if there be three Conuſors in a Fine, 
and the Conuſee renders to one of them for Life or Years a Rent, and grants the Reverſo 
to another of them for Life or Years, rendring a Rent, and grants the Reverſion in Fee or 
in Tail to the third; this is not a good Concord. 

5. There can -be no Condition or Clauſe of Re-entry for Non-payment of Rent inſerted 
into the Concord; and yet ſome hold a Fine levied to one in Tail upon a Condition with a 
Remainder over, is good, | 

And ſuch Concords as theſe ought not to be received; and if they be received, the Fine 
in moſt Caſes may be avoided for theſe Faults; but if a Fine be received with a Condition 
inſerted into the Concord, this is a good Fine, and not avoidable by Writ of Error or 
otherwiſe. | | „„ 

1. No /ingle Fine can be with a Remainder over to any Perſon contained in it, but it mul: 
be to the Conuſee and his Heirs only. th 

2. No Rent can be reſerved upon a Fine that 1s fur Connſanca de droit come ceo, &c. but 
upon a Fine ſur Grant & Render, or ſur Conceſſit only; for it one levies a Fine ſur Conuſant, 
Sc. rendring Rent, this Reſervation is void. | | 

3. No ſingle or double Fine ſhall be received with any Covenants or other Agree- 
ments than are before mentioned ; but in all theſe Caſes alſo when the Fine is received 
and levied, it ſeems it is good and unavoidable, and that only the Remainder in the firſ 
Caſe, the Rent in the ſecond, and the Covenants in the laſt, are void, and the Fine good 
for the Reſidue. 

A particular Tenant, as for Life, Sc. cannot ſurrender his Term to him in Reverſion ot 
Remainder by Fine, but he may grant and releaſe it to him by Fine, 

One may grant his Tenements which H. doth hold for Life, and which after the Death 
of H. ought to remain to him, to H. for Life, rendring Rent with Clauſe of Diſtreſs, ſaving 
a Reverſion; and a Fine of this Form is good. | : 

In the Concord the Particulars or Parcels need not, nor is it uſual for them, to be recited 
over again, as in the Præcipe for the Writ of Covenant, (or in any other original Writ 


Life, the 


tr anger in 


And the Agreement is ſuch, to wit, that the aid A. hath acknowledged the Tenements gfart- 
ſaid with the Appurtenances to be the Right of him the ſaid B. &c. bY ; 

And by the Words Tenements aforeſaid, any Number or Quantity of diſtin& Things d 
Parcels will be well enough expreſſed. a 

But if the Præcipe be of intire Things by themſelves, as Of a Manor or Manors with ! 
Appurtenances in A. then you muſt ſay in the Concord, | qnd 


2 


Omer noe 
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" 4nd the Agreement is ſuch, to wit, that the aforeſaid A. bath acknowledged the Manor or 


Manors aforeſaid to be the Right, &c. 


Neither will Meſſuages named by themſelves in a Præcipe, paſs by the Word Tenements in 
the Concord ; Allo an | 


Common, A Liberty, 
Rk” f A Warren, F ranchiſe, 
Inand, Fiſhing, | Office, 
Baron Ys ; Rector Ys Bailiwick, 
Hundred, Tithes, Fair, 
Borough, | Oblations, Market, 
Knight's Fee, |' Toll, Paſſage, | 
The Site of a Manof, Stallage, | The Moiety or Part of an 
A Park, | Pontage, intire Thing, 
Prebendarys View of Frankpledge, MWreccum Maris, 
Rent, | The Advowſon of a Church, 


. Portion of Tithes, muſt be particularly named in the Concord as well as in the Præcipe. 


A Concord may be with an Exception of ſome Part, but this Exception muſt always be Exception in 
of ſuch Things whereof the Writ will lie, and are mentioned therein, they muſt be certainly a Concord. 
named, and muſt ſucceed the Things out of which they be excepted; as, 

Command A. B. that juſtiy, &c. he perform the Covenant to C. D. of the Manor of D. 
with Appurtenances in C. (except one Meſſuage, two Acres of Land, and an Advowſon of the 
Church of C. &c. X 

And A Agreement &c. that the aforeſaid A. hath acknowledged the Tenements aforeſaid with 
the Appurtenances (except before excepted), &c. 

And in all theſe and ſuch Caſes where the Concord is not formal, the Judges ought not 
to receive the Fine nor ſuffer it to paſs; but if they do, and the Fine be finiſhed, it cannot 
afterwards be avoided by Writ of Error, or otherwiſe, for theſe Faults. 

The Manors and Tenements contained in the Writ may be divided; as if a Fine be le- Dividing 
vied between A. and B. of two Manors, to be the Right of the ſaid A. as that which, Sc. Things. 
for which 4. doth grant and render one Manor to B. for Life, with two Parts of the other 
Manor which N. holdeth in Dower, to have the one Manor, and two Parts of the other 
Manor to B. for Life, the Remainder after his Death to A. in Tail, and that after the Death 
of . the third Part ſhall remain to another. | 

So if a Fine be levied of the Manor of G. with the Appurtenances by 4. unto C. which 
A. acknowledgeth the Right in C. as that, Sc. and C. grants and renders the ſame to A. in 
Tail, the Remainder of the fourth Part of the Manor towards the Weſt to the ſaid A. and 
her Heirs, the Remainder of another fourth Part towards the Eaſt to J. in Fee, and ſo of 
the other two fourth Parts, or incertainly by three third Parts, in Remainder to A. B. and 
C. in Remainder ſeverally; and theſe are good Concords. | 

If T. and E. his Wife levy a Fine to R. D. and T. C. of divers Manors and Lands in A. 

B. and C. and in the Fine there are divers Grants and Renders, and one Grant and Render 
is of the Manors of A. and B. and the Lands therein to T. and E. and the Heirs of T. 
and in another Render 100 Acres, Parcel of one and the ſame Manors, is granted to E. in 
Tail, the Remainder to the right Heirs of a Stranger; notwithſtanding this Repugnancy, 
the Concord, and conſequently the whole Fine, is good. | 

As a Concord cannot be without an original Writ, ſo it muſt purſue the original Writ, 
and cannot be of any foreign Thing, i. e. ſuch a Thing as is not contained in the Writ, 
except it be conſequent thereunto; as when the Writ is of Land, there may be in the 
Concord of a Rent out of this Land, but there may be more Things in the Præcipe than 
are named in the Concord. 

The End and Intent of a Fine, which is to paſs a Right, and limit Eſtates from one to 
another, appears by the Concord thereof. 

Though there be divers Coghiſees, yet the Right ſhall be limited to one of them only, How the 
and the Eſtate limited to his Heirs only whoſe Right it is acknowledged to be. — 11 to be 

(As thus) A. is Cogniſor, B. and C. Cogniſces. | imited. 

And 7che Agreement is fuch, to wit, that tbe aforeſaid A. bath acknowledged the Tenements 
aforeſaid with the Appurtenances to be the Right of the ſaid B. as thoſe which the ſaid B. and 
C. have of the Gift of the aforeſaid A. and thoſe be bath remiſed and quitted Claim from himſelf 
and bis Heirs to the ſaid B. and C. and the Heirs of the ſaid B. for ever. And, &c. © © 

But the King's Tenant may acknowledge the Right to be in divers. 


The 
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The Eſtate ſhall be limited to his Heirs only to whom the Right is limited, and 5 
the Heirs of all the Cogniſees, as in the Example before. | not ty 
Releaſe and It is alſo ſaid, that the Releaſe and Warranty muſt be by one of the Cogniſors, x 
Warranty. him and his Heirs only; for in a Fine from divers, the Fee muſt be ſuppoſed * 
of them only, 21 E. 3. 33. but the Practice is generally otherwiſe. 
And it is otherwiſe where à Fine is of Lands in Gavelkind. 
Indeed in a Fine from a Man and his Wife it ſeems ſometimes to that Purpoſe 
Form whereof ſee in the Second Part. * Th 
And ſo it may be from two others, the Fee being in one of them. 
But generally where there are divers Cogniſors in a Fine, the Releafe is from the 
their Heirs. is | | TY 
And in theſe Caſes each of the Conuſors may warrant a-part if they will, and one m. 
give a general Warranty, and the other a ſpecial Warranty; and it is the uſual Prafiice 
warrant a-part where there are divers Cogniſors. 1 
| But for theſe Matters ſee the ſecond Part, Title Fines. 
Several Pur- Lands bought of divers Perſons by ſeveral Purchaſors, may well paſs in one Fins 1 
chaſes in one then the Writ of Covenant muſt be brought by all the Vendees againſt all the Vendors iy 
* every Vendor muſt warrant againſt him and his Heirs only. ON 
| And theſe joint Fines are proper when the Purchaſes are of ſmall Value. 
Lands in ſe- And one Concord may be of Lands in ſeveral Counties, and the Fine pro Licentia Coco? 
veral Coun- of all extracted intirely ; but there muſt be ſeveral Writs of Covenant returnable all at 6 
. Day. Dyer 227. pl. 24. | ' ; 
Of what A Fine ſhall be ſaid to be of the ſame Term the Concord was made, (i. e. if the King, 
Term a Fine Silver be paid) as was reſolved in the Caſe of Loyd ver. Viſcount Say and Seal, in Mic. 10 p 
mall be. where a Fine was thus: | | r ES i HY ARON 
This is the final Agreement, made in the Court of the King at Weſtminſter in three Nel 
from the Day of St. Michael in the 10th Year of William the Third, before Thomas Trevor 
&c. And afterwards on the Morrow of the Holy Trinity, firſt of Ann. agreed and recorded be. 
fore the ſame Juſtice. | | N | 
Here the Concord was of one Term, and the Recordat* of another; ſo the Queſtion wa: 
of which Term this ſhould be ſaid to be a compleat Fine. Per Cur', It is a Fine of the 
Term the Concord is of, and of which the Writ of Covenant is returnable ; for the C- 
cordia facta in Cur? is the compleat Fine, the Conceſſit Recordat? is only the Leave of the 
Court to inrol it. Yide 6 Co. 68. Hob. 330. 2 Vent. 47. Salk. 341. 
Expcſition of The Conuſance of a Fine, and a Grant and Render therein, ſhall be expounded and taken 
Concords. as a Charter or other Conveyance between Party and Party, becauſe it is a Conveyance upon 
Record, and not as a Writ of Judgment upon Record. 

And therefore if A. and B. by a Fine acknowledge the Manors of S. T. and VV. to be the 
Right of C. and C. doth render the Manors of S. and T. to A. by one Render, and after by 
another Render limits 100 Acres, Parcel of the Manor of $: to B. this ſhall be a good Con- 
cord, and be expounded according to the Intent of ne Ts, viz. that B. ſhall have the 
100 Acres, and A. all the Reſidue of the Manor. F 

If a Fine be levied to two Men & heredibus, without the Word [ ſais]; this is void for 
Incertainty in a Fine as it 1s in a Deed. 1:48 | 

If a Fine be levied Come ceo que il ad de ſon done, hereby a Fee-ſimple will paſs without 
any Word of Heirs. And ſo alſo it is in Caſe of a common Recovery. 

If the Lands be limited in the Concord of a Fine to B. for Life, and after to the Children 
of C. begotten, and C. hath at the Time of the Fine levied two Daughters only; in this 
Caſe the Sons and Daughters that are born after ſhall take nothing by this Fine; and no 
Averment of Intent will help in theſe Caſes; and yet an Averment lieth upon a Fine of the 
Uſes thereof, and of no other Matters, as upon a Deed. "0 20 


nd from 
be in One 


(Q) In what Courts Fines may be kviek oy 


T* HE only Court of Weſtminſter for ſetting out Fines, is the Court of Common Pleas, 
and thither they mult be certified. M01 il! 
Alſo by the Stat. 2 E. 6. c. 28. Fines may be levied in the County Palatine of Cbefer. 
And by 37 H. 8. c. 19. of Lands in the County Palatine of Lancaſter. 
And by 5 Eliz. c. 27. within the County Palatine of Durbam. | 
And if any other Perſons than ſuch as hereafter mentioned ſhall take -Cogniſance of or 
record Fines, or if they be levied in another Court, or otherwiſe than as is before ſet forth, 
they will be void, or voidable at the leaſt, for Error. 2 Int. 5 14, 515. . Stat. 2 Ed. 6. 6 28, 


H. 8. c. 19. Eliz. c. 27. 
1 3 | : (R) Before 
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(R) Before what Perſons Fines may be acknowledged. 


HE Perſons or Judges before whom a Fine is to be levied are of two Sorts; for ſore 

T are Judges only at the Time of the Cogniſance and Certificate thereof, and others are 
ges to whom the Cogniſance is to be certified, and before whom it is to be tecorded. 

es i firſt-Sort are ſuch as have Power to take ſuch Cogniſance either ex Officio, and by 
Virtue of their Offices, ot by ſome Commiſſion general or ſpecial granted to them by the King 
out of Chancery. Weſt” s Symb. Tit. Fines. | | 
As all or any two of the Juſtices of the Common Pleas may in you Court take Knowledge Judges, 
of Fines, and record them by Virtue of their Office. Stat. 15 E. 2. Stat. de Carliſle. Jent. 

. Caſe 28. | 64 | 771 1 D 5 
507 the Cbief Juſtice of that Court may by the Prerogative of his Place take Cogniſance 
of Fines in any Place out of the Court, and certify the ſame without any Writ of Dedimus 
paleſtatem. Dyer 224. Cromp. Juriſ. 1 ; bag . | 

And ſo alſo (it ſeems) may two of the Juſtices of that Court with the Conſent of the Reſt, 
or one of them with a Knight (out this is not uſual at this Day). Stat. 15 E. 2. Bro. Fines 20. 
Alſo Juſtices of Aſiſe by the general Words of their Patents may take and certify Cog- 
niſances of Fines without any ſpecial Dedimus Poteſtatem; but at this Day they do not uſe to 
certify them without a ſpecial Writ of Dedimus Poteſtatem. 
And Fines have been levied before Juſtices Errant, Dyer 224. Bro. Fines 120. 
But formerly neither the Lord Chief Juſtice of the Court of Common Pleas, nor any other 
Tudge of that or any other Court, could take the Cogniſance of Fines out of the Court 
of Common Pleas without a Dedimus Poteſtatem as appears in F. N. B. 146. g. where 
iaberbert ſays, + © | LEY 
« And if he who ought to levy the Fine and make the Cogniſance cannot come for In- 
« frmity, or other reaſonable Cauſe, to make the Acknowledgment in Court, then he 
« ought to ſue out a Dedimus Poteſtatem directed to ſome Juſtice, that he may go to him 
« and take his Cogniſance, and certify the ſame to the Juſtices of the Common Pleas, and 
the Writ of Covenant ought to be ſued out before the Dedimus Poteſtatem be returned 
©« into the Common Pleas, and the Dedimus Poteſtatem ought to rehearſe that the Writ of 
Covenant depending in the Common Pleas is depending before the Juſtices ; and the Writ 
& ſhall be thus: ) ef i. 
Rex diletto & fideli ſus W. Rikbil, Sc. and ſo goes on with a Dedimus Poteſtatem, directed 
out of Chancery to the Lord Chiet Juſtice of the Court of Common Pleas, to authorize and' 
impower him to take' the Cognifance of a Fine of a Plough-Land out of Court. . 
Upon which Brown in his Introduction of Fines, p. 38. notes, That there had not been any 
Occaſion for a Dedimus Poteſtatem to be directed to the Lord Chief Juſtice of the Common 
Common Pleas, to take the Acknowledgment of a Fine, if he had a Power annexed to his 
Office (as they. ſay every Chief Juſtice of that Court for the Time being now has) to take 
Cogniſance of Fines ex Officio out of Court. 1 | Net JE SCALE: o mew 
Alſo Cogniſances of Fine are taken by a ſpecial Writ iſſuing of the Chancery called a Commiſfon- 
Dedimus Poteſtatem, whereby Commiſſion is given in divers Caſes to a private Man for the ers. 
Speeding of ſome Act appertaining to a Judge upon a Surmiſe that the Parties that are to 
do the ſame are not able to travel; and by this Writ upon ſuch a Surmiſe, Power may be 
given to any Serjeant at Law alone, or to any Knight and Gentleman together, to take the 
Cogniſance of ſuch Perſons, and they may by Virtue: thereof take the ſame either of all or 
lome of the Parties; and that (as it ſeems) in any Place accordingly. oliz 20 
But a Juſtice, or other Perſon being Cogniſee in a Fine, may not take Cogniſance thereof 


* 


himfelf, 


See more concerning Dedimus Poteſtatem, poſs. N 
And all thoſe who have Power to take the Conuſance of Fines are to take great Care Their Duty. 
of whom they take the ſame, and whom they do admit to make ſuch Conuſance before them. 

And therefore they are to ſce that they know the Parties that are to be Cogniſors, that 
they ſuffer not one Man to make a Conuſance in another Man's Name, and that they do 
not take any Conuſance from any Perſon prohibited by Lace. 

And if a Wife joins with her Huſband in the Conuſance, the Judges or Commiſſioners 
muſt take Care to examine her apart from the Huſband, whether ſhe parts with her'Right in 
tic Land willingly, or by. Compulſion of her Huſband; for although ſhe be made to do it 
by Compulſion of her Huſband, yet ſhe has no way to relieve herſelf. when it is done. 
And Judges for the recording of Fines are the Juſtices of the Common Pleas only, and judges of re- 
therefore all Cogniſances of Fines muſt: be certified thither; for in that Court only, and not cording Fines. 
ln any other of the Courts of Record at Veſtminſter, or in any other inferior Court, or antient 

emeine, are Fines to be levied. | 

7B But 
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But by ſpecial Grant a Fine may be levied in a baſe Court; and by Acts of Parting” 
Fines may be and are levied in the Counties Palatine of Lancaſter, Cheſter and Dirk ent 
Lands lying within thoſe Places. x | » of 
And if any Perſon do take Copuſance of Fines, or other than ſuch as before that þ 
Power, or any other,Perſons or Judges ſhall record Fines, or they ſhall be. levied in F 
other Court or Place than as before, ſuch Fines are void. Yb * 
At this Day any Juſtice of the Common Pleas, King's Bench, Judge of Aſſiſe, Baron of 
the Exchequer, Serjeant at Law, the Attorney or Solicitor General, any Apprentice q 
Barriſter at Law, Doctor or Bachelor of Divinity, or other dignified Clergyman, Doctor g 
the Civil Law, Proctor, or publick Notary, Doctor of Phyſick, or Gentleman of the 
Country, (provided a Knight or Serjeant at Law be joined with them) may take the-Acknoy. 
ledgment of a Fine by Dedimus Poteſtatem ; but with this Difference, that a Judge of the 
King's Bench or Common Pleas, a Baron of the Exchequer, Judge of Aſſiſe, or Serjeant x 


Law, may take the Cogniſance of a Fine before the Dedimus Poteſtatem be ſued out; 
whereas the other Perſons cannot. Bro. Intr. 52,  . 5 . i 


(S) How to fue out and leuy Fines in general. | 


1 Manner and Order of ſuing out or levying a Fine is thus: Firſt, There i; an 
original Writ ſued out, and this may be a Writ of Meſne, Warrantia Charte de C. 
ſuetudinibus & Servitiis, or any Wirit of Right, (for upon theſe or any other Writ whereby 
Land is demanded or may be recovered a Fine may be levied) but the moſt uſual Wit 
whereupon a Fine is levied is a Writ of Covenant, | | | 

And notwithſtanding, it is the common Practice to take out a Dedimus Poteſtatem, and 
have the Conuſance of a Fine before any original Writ be ſued forth, yet the original Wit 
is always ſuppoſed in Law to precede the Dedimus Poteſtatem, and therefore doth and muſt 
evermore bear Teſte before it, or elfe it is erroneous. | 

After the original Writ ſued forth, there is a Præcipe, which is the titling of the Writ 
whereupon the Fine is levied, and the Concord and Agreement of the Parties, both which 
are fairly written (and that moſt commonly in Parchment); after this the Party or Parties 
that is or are to acknowledge and levy the Fine, is or are to come in Perſon before him 
or them that have Power to take the ſame Conuſance, who are to take Notice of the 
Perſons, that if there be any Woman that has a Huſband amongſt the Conuſors in the Fine, 
they do examine her whether ſhe be willing and do it freely without the Compulſion of 
her Huſband. | . e | 

After this, all the Parties that are to levy the Fine are to declare themſelves before the 
Judges or Commiſſioners (having Power. to take the ſame Conuſance) to be willing to pals 
their Right in the Lands according to the Agreement, and to ſubſcribe their Names or 
Marks to the Concord: And if it be taken by a ſpecial Dedimus Poteftatem, it is to be te- 


turned and certified under the Hands and Seals of the Commiſſioners into the Court of 
Common Pleas, that it may be there recorded and finiſhed. * 


, 
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(T) How to acknowledge a Fine {ar the Bar. 


IRST make your Precipe in Paper for the Curſitor of the County to make the Writ 
of Covenant, and having received it from him ſealed, then write a Precipe and Concord 


thereof in Parchment, and deliver them all to one of the Serjeants at Bar, the Cognilois 
being alſo preſent. | 


Then the Serjeant will deſire the Juſtices to record the Appearance, which being granted 
the Serjeant ſays, | 


The King's Silver. | 

Then the ſeeond Prothonotary, or his Clerk, anſwers, 

What will he give. 

Then the Serjeant will anſwer thus, 

What he will have. 
Then the ſecond Prothonotary, or his Clerk, anſwers again, 
| Draw the Concord. | tn n 

Then the Serjeant will ſay, Vith your Leave the Concord is as follows, to wit, &c. reciung 
the Subſtance of the Concord, with Relation to the Lands in the Precipe. 

And after that, if any of the Cogniſors be a Feme Covert, or married Woman, the Set- 
jeant will direct her to go up to the Puiſne Judge to the Bench, to be examined of her Con- 
ſent to part with her Right in the Land, whether ſhe does it freely, or by Compulion; 
and then the Judge takes the Concord in Parchment, and reads het the Content = 


——— —ů— — 
Fines, 


— —— 8 


Ch. 6. 1.6. . 4 3 : Fas | 
amines her privately apart: and that done, ſhe delivers it it to to the Prochonotary to be 
recorded. h, 9TH 


After it is recorded, you muſt pay the Fees of the Court, and then take the Pracipe and 
Concord, and annex it co the Writ of Covenant, and * the ſeveral Offices 
as hereafter directed ya | 


0) How t ſar 4 a Time lebe lde Lord ef %i lie, 1 (7mm Pleas. 


IRST, Draw your Præcipe and Contorl under it fairly of 
| Vide {be Forms in the: ſecond: Fart, Tit. Fines,” ant vv 
Then ingroſs therm in tlie lice Manner on Parchm ent. | 
And you may alſo for Difpatch write the Caption underneath,” | 
Then go with the Cogniſor or/Cogniſors to the Lord Chief Toltic of the been Pleas; 
at his Chamber, and. deliver your Paper or Parchment to the Clerk of the Fines, who 

will inquire of him that comes with the Parties to che Acknowledgtnent of the Fine, if he 
Boom them, and fee chat he ſubſcribes his Nare to the Fine $ Which done, he will get the 
Lord Chief Juſtige!s:-Hand to the Caption of the Coneord, ingroffed | in Parchment, {ahd alſo 
to the Copy thereof in Paper, which is to remain with the Clerk of the Fines). © 

Then carry che Concord in Parchment to the Curſitor of the County where the Lande le, 
and there get your Writ of Covenant made, which (before it be ſealed) you are to carry to 
the Alenatiou-· OQfice, and there compound it, and get it entred and ndorſed ; then carry i it 
back to the Curſitor, who will get it ſeal ed. | 

| This being done, you muſt make a Wattage of eee Se. iter zit 


 See.of gaſſng Fines after Coptions | wat J 275 4 cd 643 60 | 


(% Bow 4 Fine maſt. be actnroledged Wire ; Fudge. f a, in 00. cue, 


1. TNRAW the Prexipe: «nd Concord in a fair Hand upon Paper. 

| D 2. Carry the Precips and Concord fo drawn, to rhé Curſttor bf the dagen he 
the Lands , ctpptized' in the Fine he, who ml [thewby make the Writs of Covenant and 
Dedimus Poteſtatttp. % : 8 5 TV 1 

3. Then carry the Writ of Covenant to the Chmmenificners- of the A jenation-Office, 15. 
fore it is fealed, (2;) and there c the King's Fine. 

4. Then get the Writ of Covenant indorſed, entred and ſigned b y the Evrarniſtioners of 
the Hliena len- Ou, together with the Reveiver 8 Find theſes, f What Money is yu 
for the Value ot the Bands 

5. Then carry:the:Writs of 8 and Dedimus: to the Corſitor, ho wil get chem 
ic. Qu. F not always fealed before Writ of Cobenant is carried to the Alienation-Office.” 

6. Then carry them to the Clerk of the Fines belonging to the Judge of Aſſiſe, who will 
draw the Concord, (2,) and return the ſaid Writs with the Judge's Hand to the ſame, and 
then he muſt put in his; Warrant of Attotney, Cc. as in other Cafes, Bro. Intr. 47, 48. 

This may be the regular Method, but in the Fbiſtruior Clericalis the Mcthod i is T0097” 

1. Leave the Præcipe and Concord with the Judge's Clerk; ©» 

2. And when the Judge comes to Town, beſpeak of the cuiſter of the cbt a ge- 
neral Dedimus, directed to that Judge, and his Clerk will return the Subſtance of the Con- 
cord on the Back of the Dedimus. 


3. Then get a Writ. of Covenant, and compound it, and Pag it through all the Offices, 
as in other Caſes. 
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(W) The 2 of a ine e ay lewying Fines before pr on kf 


HEN the Cognifance of a' Fine is to (beotdken in the County, it is moſt fre- 
7 1 taken before Commiſfoners, ot Fe ſcin uattottzed by a Write called Dedi- 
s Fotgſtatem 1 20002 717 d. 964 0 Vlies 
„The Perfans'whb may takeothd Akt gowledginehti of Fines Ae /ninioned deſde: 3 there 
fore drin rembing noeh to Hines taken by Commiſſionerd) to e i tnc 
oh In what' Caſes a Drdinuls PoroBanew may ie 10.31% Y 1 rg 10] elle 9 10 / 
Seconaiy, How to ſuc id out. WAI 47 * 170) ulio: 11 Ao tet lum ms. 0 
Thirdly, How the Commiſſioners-are to take the Ackilowledgment, and return or certify 
the {we tina Commyni:Pleas Ceuft. an Sal 15 nee 
4 mon 
— "19, Now dd, Fihe muſte be wranſm r r peat 
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to ſome Juſtice to take Cogniſance, c. and to certify the ſame into t 
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And in the next Place to ſhew the Method of paſſing the ſame (as well 
other Perſons) through the ſeveral Offices till the ſame is compleated. 


as Fines taken w 


N 


| 1. © Firſt Is what Caſes a Dedimus Poteſtatem may iſſue. 


If a Man levies a Fine, and is going into the King's Service, he may have a Dea; 
Poteſtatem directed to a Juſtice: to take his Acknowledgment. . Bro. Intr. 40. * 

And of a Woman that is pregnant, Sc. Bid. 

And the Writ muſt make mention thereof. Did. 16. 78 W WOT l. | 

If he in Reverſion will levy a Fine of his Reverſion to another upon a Writ of Covenan 
ſued out againſt him, in that Caſe the Acknowledgment ſhall be taken in the Common Pf C 
but if the Fine be not ingroſſed till the Tenant for Life has attorned, (and the Fine * 
to be ingroſſed when the Chirographer has made the Indentures thereof, and delivered the 
to the Conuſee) after which the Conuſee ſhall: never have a Quid juris clamat againſt the 
Tenant for Life; but the Courſe is, when he in the Reverſion, upon a Writ of Covenant 
ſued. againſt him, makes Conuſance of the Reverſion by Eine, c. then the Conuſce there. 
upon ſhall have a Quid juris clamat againſt, the Tenant for Life. And if the Tenant for 
Life be ſo infirm that he cannot travel, then he may ſue out. a Dedimus Poteſtatem directed 
he Common Plex, 
Bro. Intr. 40, 41. | 


And a Dedimus Poteſtatem ſhall be granted where the Lord by:Fine grants the Services of 
his Tenant to another upon a Writ of Covenant ſued out againſt him, if the Conuſce ſues 
out a Per que ſervitia againſt the Tenant, then if he be feeble he may ſue out a Dediny; 
Poteſtatem to take his Acknowledgment, Cc. and to. certify: the ſame, Sc. Bro. Intr. It, 

But now the Courſe is, to admit the Defendant in a Duid juris clamat, or Per que ſervitia, 
to make Attornment after Plea pleaded ; and that eſpecially where he pleads ſuch a Ply 
that he forfeits his Eſtate, if it be found againſt him, Sc. then it is clear that he may make 
an Attorney after the Plea pleaded, as the Courſe is, and if he be adjudged to attorn, th 
award a Diſtringas ad attornand againſt him, Sc. F. N. B. 147A. AA. 
If one has divers Writs of Covenant depending againſt; ſeveral: Perſons in divers Counties, 
Sc. he may have one Writ of Dedimus Poteſtatem directed to one Juſtice to take their 
Acknowledgments ſeverally, and tg certify them, c. Bro. Intr1\$g, 1 vi 

A Fine was taken by Dedimus, but it was not mentioned in what County: the Lands did 
liez the King's Silver was entred, but the Fine remained at the Chirographer's Office, not 
yet ingroſſed, and the Conuſor died; it was held to be a good Fine by. Virtue of the Del. 
mus, and might be ingroſſed as a Fine at Common Law, and not by the Stat. 4 H. 5, be. 
cauſe if the Party had been living, he might have it with or without Proclamations, but 
being dead, no Election can be made. Dyer 254. Vide 4 Leon. 9g. 

A Fine was taken by Dedimas in Hilary Vacation of Carrill and his Wife, who was then 
about the Age of nineteen Years; the Writ of Covenant was dated in January, returnable 
Craſtino pur, and the Dedimus was dated three Days after, and the Queen's Silver n 


entred in Eaſter Term, four Days before the Death of m Meri pres, wh Veneris in ſepti- 


mana Paſche; but the Fine was not ingroſſed u/que di ercurii prox." whereupon the Heir 
of the Wife moved, that the Eine might not be recorded 4 but adjudged, that becauſe the 
Caption was well taken by the Dedimus, and the Queen's Silver entred, though the Wife died 
before the Fine was ingroſſed, yet it was a good Fine, and ſhould bar her Heirl _ Hil. 5 Elia. 
Dyer 220. 3 Med, 140. 2 Vent. 47. S. C. Hob. 330. 12 Co, 124. | 


— 


Secondly, How to ſue out a Dedimus Poteſtatem, and when it is neceſſary to ſue out a Writ 
Tan do eee of Gamanbnt.oh the: famd Tims. nee 


Make a Præcipe on Paper with the Commiſſioners Names underwritten. 1 | 7 

Carry it to the Curſitor of the County, and at the ſame Time you may beſpeak a Writ 
of Covenant, but that is uſually let alone till the Dedimus is returned; yet if it be a Fine of 
the preceding Term, it is the heſt way; to have a Writ/of Covenant at the ſame Time; for 
if the Dedimus is 1 * taken and returned in Time, you muſt he obliged to petition the 
Maſter of the Rolls for a Writ of Covenant returnable of the preceding Term: 


The Dedimus muſt be ſent down into the Country, the Præcipe and Ooncord annexed to it, 
and then to be taken and returned by the Commiſſioners. nne 2414 i 


If a Fine is acknowledged before Commiſſioners in the Country in the Wen and the 


entred, the Court will permit 


Conulor dies before, e . en Writ of Covenant was ſued aut, or King's Silver 
e Conuſe 


e to enter che Fine as of the Term preceding 
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Thirdly, How the Commiſſioners are to take the Acknowledgment of a Fine and Return, or ' 
certify the ſame into the Court of Common Pleas. ; 
; J 


Deliver the Dedimus Poteftatem to the Commiſſioners, with the Præcipe and Concord in- 

oſſed in Parchment, with Wax and Seals unto it. 
> The Commiſſioners ought to take Care that they know the Cogniſors, and their Fitneſs 
and Capacity to be ſo; and if Huſband and Wife be Cogniſors, ſhe ought to be examined 
ſolely and apart, whether ſhe does it of her own free Will, or by Threats and Compulſion. 

The Cogniſance being taken, the Commiſſioners muſt return the Dedimus Poteſtatem, as 
in Second Part, Tit. Fines. : | * | 

And then annex the Concord to the Back of the Dedimus, and the Commiſſioners muſt ſet - 
their Seals to the Concord, and their Hands to the Dedimus, under the Return thereof. 

The Caption alſo muſt be entred under the Concord, and the Commiſſioners Names ſub- 

ibed thereto. | 3 | 
1 the Dedimus be to two jointly to do it, one of them in this Caſe ought not to do it; 
or if it be to three jointly, two of them ought not to do it, for it will be Error; therefore 
Care muſt be taken concerning their joint and ſeveral Power; ſo if one of the Cogniſees be 
one of the Commiſſioners, and he himſelf takes it, it is Error. F. N. B. 146, 147. Dyer 
220. Cro. Eliz. 249. 48115 . | 

And after the Commiſſioners have taken the ſame Cogniſances by Dedimus Poteſtatem, 
they are to certify the ſame truly, and the Day and Year when it was taken, and not another 
Time, and to return the Commiſſion into the Court of Common Pleas under their Hands 
and Seals within a Year after the taking of the ſame Conuſance, at the fartheſt. | 

And if they refuſe to return or certify it, the Party grieved may by a Writ called Cogni- 
tionibus admittendis, or a Certiorari, compel that Commiſſioner that hath it in his Cuſtody, 
or his Executor or Adminiſtrator, if he be dead, to certify it. 

But if any of the Cogniſors happen to die before it be certified, then it cannot be certified 
at all, for it cannot now be made a good Fine. 1 | 

And ſo alſo (as ſome hold) if the King dies. But if the King's Silver be entred in 
Paper or upon the Back of the Writ of Covenant, (as the Uſe is) and the Party dies after 
this; in this Caſe the Fine may go on, and will be a good Fine notwithſtanding the Death 
of the Party. one D wet de N | | 

If a Mas hes a; Writ of Covenant againſt one to levy a Fine, and upon that a Dedimus - 
Poteftatem is directed to the Juſtice to take the Cogniſance of the Party, and the Juſtice takes 
the Acknowledgment by Force of the Writ, and afterwards will not certify the ſame into 
the Common Pleas, then the Party may ſue out a Certiorari directed to the ſame Juſtice, re- 
hearſing the whole Matter, and how he had taken the Cogniſance, commanding him by the 
ſaid Writ to certify the ſaid Acknowledgment into the Common Pleas, Cc. and thereupon - 
he may have an Alias and Pluries, and alſo an Attachment, Sc. againſt the ſaid Juſtice, if 
he = not certify the ſame, or return the Certiorari, and ſhew Cauſe why he ought not to 
certify, &c. 4 tia | . | 

And if the Juſtice be dead who took the Acknowledgment, the Conuſce may have a Cer- 
liorari directed to the Executors of ſuch Juſtice to certify the Cogniſance z and may alſo have 
upon ſuch a Certiorari an Alias and Pluries, or a Cauſam nobis ſignifices, Ec. and thereupon 
an Attachment may in like Manner be had againſt the Executors of ſuch Juſtice upon the 
Refuſal to certify as aforeſaid z by which it appears that though a Certiorari be ſent to the 
Juſtice to return the Acknowledgment before the Juſtices of C. B. yet the Party who is 
Cogniſce in the Fine ought to ſue out another Writ to be ſent and directed to the Juſtices of 
that Court to receive ſuch Acknowledgments as are taken; the Forms of both which Writs 
may be ſeen in the Regiſter among the Writs of Covenant. F. N. B. 147. B. 

There is alſo another Writ of Certiorari directed to the Treaſurers and Chamberlains of the 
Exchequer, to certify the Tranſcript-of,a Fine into the Chancery, and a Writ of Mittimus out 
ro 7 Chancery, directed to the Juſtices of the Common Pleas for the Tranſcript of the 
ad Fine, Ge. | F | Went : 118 

And there is another Form of a Writ of Certiorari, directed to the Chirographer of the 
Court of Common Pleas, to certify into the Chancery the Tenor of a certain Note of a Fine 
levicd in a former King's Reign, &c. as appears by the Regiſter. F., N. B. 147. P). 


Fourthly, How @ Fine muſt be tranſmitted to and allowed by'a Judge of the Common Pleas. 
By a Rule of the Court of Common Pleas made in the 13th Year of George 1. it was! 
ordered, That no Fine whatſoever taken and 2 222 before any — by 
7 | : - Yutue 


”_ — * 


Fines. Part | 


Virtue of a Writ of Dedimus Poteſtatem to them directed, ſhould be allowed to paſs, wile 
ſome Perſon preſent when ſuch Fine'was taken and' acknowledged did perſonally appear he 
fore the Lord Chief Juſtice, or ſome other Juſtice of that Court, and was examined F : 
Oath, touching the due Execution thereof, and particularly whether ſuch Perſon knew the 


Parties acknowledging ſuch Fine. 


Which Rule having been found by Experience to be attended with Inconveniences, 2nd 
having, not anſwered all the good: Purpoſes for which it was intended; for Remedy thereof 
and the better to aſcertain the Practice for the future, in Hilary Term 17 Geo. 2. it was gr. 
dered by the ſaid Court, That from and after the firſt Day of the then next Michavy,, 
Term, inſtead of an Oath made viva voce of the due Acknowledgment of ſuch Fines, n 
Affidavit or Affidavits in Writing on Parchment ſhall be made and annexed to every Fine ſo 
taken as aforeſaid, in which Affidavit or Afﬀidavits the Perſon or Perſons making the (ame 
ſhall ſwear, That he or they knew the Party or Parties en ſuch Fine; that the 
fame was duly ſigned and acknowledged; that the Party or Parties ac nowledging, and alſa 
the Commiſſioners taking the ſame, were all of full Age and competent Underſtanding; 
that the Femes Covert (if any) were ſolely and ſeparately examined apart from their Hul. 
bands, and freely and voluntarily conſented to and acknowledged the ſame, and that the 
Conuſor or Conuſors, and every of them, knew the ſame to be a Fine to paſs his, her or 
their Eſtate or Eſtates; which Fine, together with ſuch Affidavit or Affidavits annexed, ſhall 
be tranſmitted to the ſaid Lord Chief Juſtice, or ſome other Juſtice of the ſaid Court, for 
his Allocatur thereon, and ſuch Affidavit or Affidavits ſhall remain annexed to ſuch Fine, and 
be left with the ſame in the proper Office. And it was ordered, That all and every ſuch 
Affidavit and Affidavits as aforeſaid, except where the Perſon or Perſons at the Time of their 
acknowledging the Fine are in Ireland or ſome other Parts beyond the Seas, ſhall be made 
by ſome Attorney or Attornies of the Courts of Weſtminſter-Hall, or of the great Seſſions in 
Wales, or of the Counties Palatine of Cheſter, Lancaſter and Durham, and ſhall be ſwom 
before a Perſon duly authorifed to take Affidavits in the ſaid Court. GE 

And it was further ordered, That if any ſuch Affidavit or Affidavits as aforeſaid, ſhall 
be made and annexed to any Fine, and tranſmitted to the Lord Chief Juſtice or any other 
Juſtice of the ſaid Court for his Allocatur thereon, before the ſaid firſt Day of Michaelmas 
Term, the ſame ſhall be received and allowed inſtead of an Oath made viva voce of the due 
Acknowledgment of fuch Fine. | | | 

Which Rule having been found by Experience to have anſwered many, but not all the 

Purpoſes for which it was intended; to make therefore the ſame more effectual and 
compleat, and the better to aſcertain the Practice for the future, in Hilary Term 26 & 2 
Geo. 2. it was ordered by the ſaid Court, That from and after the firſt Day of next Michael 
mas Term, in the Affidavit or Affidavits made in purſuance of ſuch Rule, the Perſon of 
Perſons ſo making the ſame ſhould not only ſwear as they are directed by the faid Rule, but 
alſo that the Fine was duly ſigned and acknowledged upon. the Day and Year or Days and 
Years mentioned in the Caption; and if there ſhould be any Razure or Interlineation in the 
Body or Caption of ſuch Fine, that ſuch Razure or Interlineation was made before the Party 
or Parties ſigned the faid Fine, and before the Caption was ſigned by the Commiſſioners, 
which Affidavit or Affidavits ſhould be annexed to the Fine, and ſhould be tranſmitted to the 
faid Lord Chief Juſtice or ſome other Juſtice of the faid Court for his Allocatur thereon, 
and ſhould remain annexed to ſuch Fine, and be left with the fame in the proper Office, 8 
is directed by the ſaid Rule. 12 

The Form of which Affidavit you may ſee in the Second Part. 

Lou pay for the Judge's Allocatur 45, N 


(XJ) How to paſs a Fine (after it is allowed) through the ſeveral Offices till it 
rs finiſhed. | | OT. 


Has before ſhewn how a Fine muſt be acknowledged at Bar, or before a Judge 
or Commiſſioner, and how to ſue out and return a Dedimus, Sc. it now remains to 
ſhew what is afterwards to be done to compleat the Fine. 5 
The Fine being allowed, if the Writ of Covenant be not made out, leave the Dedrmss 
and Caption (when taken by Dedimus) with the Curſitor, and he will make out the Writ of 
Covenant, for which you pay 75. 6d. n 1 | Nn INCA 
Then carry the Writ of Covenant to the Alienation-Office to be compounded, and to have 
the Poſt-Fine indorſed, purſuant to 32 Geo. 2. c. 14. fel tt. 
Aſter it is compounded, carry it back to the Curſitor, and he will mark how much the 


I 51 Then 


. 
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5 Then carry the Fe of Covenant to Mr. Prothonotary Dickens's Office, to be returned, 
hich ray. 14. 64 12446 23 ” | 1 
* Pork Covenant upon Fines of Meſſuages, Lands or Tenements, or Rents iſſuing Returning 
1 of them, lying in London, or the Liberties thereof, or in Middleſex, whether ſingly or Writs of Co- 
* intly; wich Meſſuages, Lands or Tenements elſewhere, not to be returned until the Attorney enant. 
voſecuting the Fine gives Notes in Writing to the ſaid Clerk for the ſaid Returns, or his 
Deputy, 2s well of the Name and Place of Habitation of the Attorney to the Fine, as of 
their own Names and Habitations, as alſo of the particular Street, Lane or Place where 
ſuch Meſſuages, Sc. are ſituate; and of the Perſons Names who are in Poſſeſſion of ſuch 
Meſſuages, Lands or Tenements, or who are to pay the Poſt-Fines thereupon due to the 
King. And ſuch Notes to be kept on a File, to be on Application to the ſaid Clerk taken 
Account of by. = Secondaries of the Counties in London, or Under-Sheriff of Middleſex. 

0. E. 6 M. . | 
8 * make out a Warrant of Attorney upon a Piece of Parchment (ſee the Form in the {1 
-:11d Part) which carry with the Writ of Covenant to the Clerk of the Warrants, and he | 
will file the Warrant and ſigu the Writ; pay him 44. | | 

Then annex the Dedimus and Caption to the Writ of Covenant, and carry them to the | 
Cuſios Brevium in Brick. Court in the Temple, who will indorſe upon the Writ when Procla- 
mation was made; pay him 34. 8d. 

Then carry them to the King's Silver-Office in the Temple to be entred; pay 1 5. 8 d. 

Note, That till it was entred in this Office and the King's Silver paid, it was not formerly 
accounted a Fine in Law; but now it is ſaid; to be a late Reſolution, that it is a Fine in 
Law from the Caption. | 

And when taken as above, not to paſs the King's Silver-Office, and the King's Silver be Rafures; | 
recorded, unleſs Oath be made before ſome Judge of this Court of the due Execution, and | | 
of the Day and Year when each Cogniſor executed the ſame, where a' Raſure in the Day or | 
Year ſhall appear in the Caption; and no Fine ſo acknowledged before ſuch Commiſſioners 
in Caſe of ſuch Raſure, to be received and entred by the Clerk of the King's Silver, before 
there be an Allocatur of a Judge obtained. And Fines taken and acknowledged before the 
ſaid Lord Chief Juſtice or any Judge of Aſſiſe, or Serjeant at Law, if the Date of the 
Caption appears to have been raſed, not to pals the King's Silver-Office, nor the King's 
Silver be recorded, before there be an Order under the Hand of ſome Judge of this Court 
obtained. And after any Fine has paſſed. the ſaid Office, and the King's Silver of ſuch 
Fine is recorded, neither the Præcipe nor Caption of any ſuch Fine or Writ of Dedimus Po- 
teſtatem, or Writ of Covenant, by which ſuch Fine is paſſed, muſt be raſed or altered before 
there be an Order under the Hand of a Judge of this Court for doing thereof, and for 
amending all Entries made from ſuch Writs firſt obtained. Reg. E. 9 A. | 

All Caveats and Orders for ſtopping Fines (illegally acknowledged): to be renewed every Cayeats. 
Term, and Copies thereof left with the Clerk of the King's Silver, who is to demand only 
35. 4d. per Term, or to be void. Reg. E. 29 C. 2. | | 

From the King's Silver-Office carry it ta the Chirographer's Office in Hare-Court in the 
Temple, and the Clerk who belongs to the County where the Lands lie will make the Ins 
dentures and deliver them to you. Then the Fine is finiſhed. 


* — 
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) Of Fines by or to Huſband and Wife, or one of then. j 
F the Huſband withour the Wife levies! a Fine of the Wife's Land, ſhe and her Heirs Baron alone of 4 


1 may avoid it after his Death; but if ſhe does not make her Claim, Sc. within five Years Feme's Land. 
after her Huſband's Death, then ſhe is-barred of her Right for ever notwithſtanding the Stat. 
32 1.8. and ſo are her Heirs barred for ever. Dyer 72. Plow. 373. Lit. $. 731. 
The Huſband alone levied a Fine with Proclamations of the Lands of his Wife, and died, 
and five Years: paſſed without Action or Entry by the Wife; adjudged that ſhe is barred 
by the Stat, 4 H. 7. and that ſhe is not aided by the Stat. 32 H. 8. becauſe! that Statute 
Ke not mention Fines with Proclamations. 6 Ed. 6. Dyer 72. 8 Co: 72. Dyer 224. 
2 Co. 93. 1 2 TEST He”, Krebs | 
And if-one ſeiſed of Land in Fee marries a Wife,” and after makes a Leaſe of this Land Of his Land. 
to A. for Life, the Remainder to B. in Fee, and B. levies'a Fine with Proclamations, and 
the Husband dies, and the Wife does not make her Claim, Ec. within five Years: after the 
Dcath of her Huſband; hereby ſhe is barred of her Dower for ever, notwithſtanding the 
Eſtate for Life in A. but if the Remainder of B. had been put to a Right at the Time of 
the Fine levied, ſhe might have avoided: the Fine by Plea, Qvod partes Inis nibil habuerunt, 
Ce. Anne Twiſft's:Caſe, M. iB Fac. C. . 
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560 Fines. 2 Part! 
And if the Huſband levies a Pine of his own Land and dies, and his Widow 1. 
Impediment does not make her Claim within five Years after his Death, her 
Dower barred of her Dower for ever. 2 Co. 93. Dyer 224. Golds. 148. 3 Co, op 
3 Leon. 221. | | eee | Vn raul N 21k, 
Jointure. If a Fointure be made to a Woman after the Coverture, and her Huſband and ſhe 
Fine of it, by this ſhe is without Queſtion barred of her Jointure in the Land; 
Dower. thought that this will be no Bar to her of her Dower in the Reſidue of the Land of 
band, and eſpecially where the Fine is ſur Cogniſance de droit come ceo, &c. Dyer 
For that the Election to have Jointure or Dower is not given to her till her Hyſh,, 
Death. Leon. 285. bk. 14 Nein ; 1 | _"_ 
Husband If Huſband and Wife be Tenants in ſpecial Tail, and the Huſband alone levies 
alone. 


a Fi 
dies, the Wife may enter, but the Iſſue is barred. Moor 28. Caſe go. neh nd 


He and Wife If Lands be given to a Man and his Wife in Tail, the Remainder to the right Heirs of 


Tenants in 


ſpecial Tail. 


Heir. 


Two Huſ- 
bands. 

Fine levied 
with ſecond. 


Miſnomer. 


Feme Covert 
alone. 


Baron and 
Feme to- 


gether, 


the Huſband, and the Huſband alone levy a Fine of this; this will not bar the Wife en 
ſhe ſuffer five Years to paſs after his Death without making Claim, Sc. and therefore f th 
Fine be to the Uſe of the Huſband and his Heirs in Fee, he may diſpoſe it as a Fee-fim ry 
and his Iſſue hath no Remedy. Dyer 351. . 9 5 

And if Huſband and Wife be Tenants in ſpecial Tail, and they levy a Fine at Com 
Law, and take back an Eſtate to them and their Heirs; by this the Eſtate- tail is not weg 
for here ſhe is not examined; and yet againſt a Fine levied by herfelf ſhe ſhall not wi 
mitted, for in this Caſe ſhe is examined. Lit. F. 670. | * -B120 18 

She is not examined but when a Right is to paſs from her. | 

If a Huſband makes a Feoffment of the Land of his Wife upon a Condition which is br 
the Feoffee levies a Fine, the Huſband dies in the fourth Year after the Proclamations ra. 
Iſſue by his Wife, and after the Wife dies, and five Years paſs, the Heir is barred 4h 5 
as. Heir to his Father upon the Condition, but he ſhall have five Years after the i 
his Father as Heir to his Mother for her Right. Quando duo jura in una perſona concurrunt 
equum eft acſi eſſent in diverſis. Plow. 397. Tho c Fe: 

If a Woman during her firſt Huſband's Life marries a fecond, and with him and by his 
Name acknowledges a Fine, it fhall not bind her, becauſe ſhe is miſnamed. 7 H. 4. 805 ? 

And if ſhe levies a Fine with her right Huſband by a wrong Chriſtian Name, ſhe i; 
bound by Efteppel during her Life, and the Tenant may plead that ſhe by ſuch a Name le- 
vied the Fine. 1 Af. pl. 11. Bro. Fines 119, x n e - yl 05%; 

A Woman that has a Huſband ought not to be admitted alone without her Huſband in 
any Caſe to levy a Fine. 1 | p gil) 

But if ſhe be admitted to levy a Fine without her Huſband of her -own Lands, wherein 
ſhe has a Fee-ſimple, the Huſband may avoid it by Entry, or otherwiſe, during her Life, 


(or if he be Tenant by Curteſy he may do it after her Death) but if he does not, it is a 


good Fine, and will bind her and her Heirs for ever. 0336755 | 

Except ſhe be an Infant at the Time of the Fine levied, and her Huſband happens to 
die during her Minority; for in this Caſe (if it be not a Fine” fur Grant & Render to her 
in Tail, or for her Life) ſhe may avoid it during her 2 4 And yet if in this Caſe the 
2 continues till her full Age, ſhe may not avoid it unleſs her Huſband Joins with 

er in it. | | - 

But the Huſband and Wife together may, and ought to levy a Fine either to diſpoſe of 
her own Land, or to bar her of any Jointure or Dower upon her Husband's Land. 12 Cv. 
122, 7, 8. 27 J. 51..: 3 Co. Infl. 1188. | 11 

In Formedon in Remainder the Caſe was, There were three Siſters, the eldeſt was Tenant 
in Tail, as to a fourth Part of the Lands, Remainder to the other two in Fee; the Tenant 
in Tail married, and then ſhe and her Husband joined in a Fine ſur Cogni ſance de aroit come 
ceo, Sc. to the Uſe of them both, and to the Heirs of the Body of the Wife, Remairder 
in Fee to the right Heirs of the Husband; and this was with Warranty againſt thetn, and 
the Heirs of the Wife, who afterwards died without Iſſue; and then the two Siſters brouglit 
a Formedon againſt the Husband, who pleaded this Fine and Warranty; and upon a De- 
murrer it was objected againſt the Form of pleading this Fine, which was of -a fourth Part, 
without ſaying into how many Parts to be divided; but adjudged that it is good in a Fine, 
being a common Aſſurance, but not in a Writ; then as to the Matter in Law, whether this 
Warranty was a Bar to the Demandants; and adjudged that it was, becauſe the Husband 
warranted during his own Life only, and took back as large an Eſtate as he warranted, fo 
that the Warranty as to him was deſtroyed as ſoon as created. Mod. 181. Leon. 114. 

The Husband and Wife covenanted to levy a Fine of the Lands of the Wife to the Uſe 
of the Heirs of the Body of the Husband on the Wife to be begotten, Remainder to the 


Husband in Fee; they both died without Iſſue; and in Ejectment the Queſtion was, * 
( 


. 
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the Heir of the Husband, or the Heir of the Wife, ſhould have theſe Lands; and ad- 
4 that the Heir of the Wife had the Title, becauſe this Limitation to the Heirs of the | 
Body of the Husband, is meerly void; for taking it as a Remainder, there is no prece- '\ 
gent Eſtate of Freehold to ſupport itz for here can be no Eſtate for Life to the Husband y 
by Implication, becauſe the Eſtate 1s the Wite's Eſtate, to which in Law he is a Stranger 
and taking It as A ſpringing Uſe, then it muſt be executory, becauſe it is to ariſe after a fl 
dying without Heirs of his Body, which the Law will not expect; but a Feoffment to the 
Uſe of T. P. and the Heirs of his Body, to commence four Years from thence, or to com- 
mence after the Death of T. P. without Iſſue, if he die without Iſſue within twenty Years, 
is good as a ſpringing Uſe, becauſe the whole Eſtate remains in the Feoffor till that Time. 

k. 675. 
, 1 ce W ife be within Age, and ſhe and her Husband levy a Fine of her Land, they may wife wichin 
reverſe it by Writ of Error, and it ſhall be reverſed as to both of them. Leon. 115, 317. Age. | 
Upon a Writ of Error to reverſe a Fine levied by Husband and Wife for the Nonage of 1 
the Wife, they ſhall have preſent Reſtitution; for when they join in a Fine of the Lands of 1 
the Wife, all the Eſtate paſſes from her, and the Husband is joined only for Conformity; | | 
and therefore the Law permits the whole Eſtate to be reſtored to her though her Husband 
is living. 2 Co. 77. 
* The Wife 2 Infant, and ſne and her Husband levied a Fine of her Lands, which 

was exemplified; they were both brought into Court by Rule, upon the Complaint of him 
in Remainder; and all this Matter appearing, the Fine was vacated in C. B. and the Exem- 
plification was brought into Court and delivered up; the Vacat was guoad the Wife only, 
and he in Remainder was ordered to bring an Information againſt the Commiſſioners who 
took the Caption of the Dedimus, &c. 3 Lev. 36. 

A. ſeiſed in Right of his Wife, made a Mortgage by Leaſe for 1000 Years by Deed | 
without Fine, reſerving a Pepper-Corn Rent; A. died, his Wife received the Profits | 
and paid the Intereſt: On a Bill to forecloſe the Wife, it was held that there ought | 
to have been a Fine, it being the Wife's Inheritance, and therefore ſhe was not barred, | 
2 Will. 127. | 

Where the Caption of a Fine is taken of a Feme Sole upon a Dedimus, and ſhe marries Pinus. 
before the Day of recording it; yet the Fine ſhall be engroſſed and recorded as the Fine of a 
Feme Sole, becauſe ſhe had done all towards paſſing the Fine which was in her Power to | | 
do, and it ſhall bind her and her Heirs; and by the Opinion of ſome, her Husband ſhall be 1 
bound by this Fine, becauſe the Marriage was the Act of both; but if ſhe had died before 
the Return of Dedimus, then the Writ of Covenant had abated, becauſe her Death was by Covenant. 
the Act of God. Dyer 246. | N 

In a ſpecial Verdict in Replevin the Caſe was, a Feme Covert alone declared the Uſes of Declaration of 
a Fine intended to be levied by her Husband and herſelf of her own Lands, and before the Uſes. 

Fine was levied the Husband alone declared other Uſes; it was agreed on all Hands, that 

the Uſes declared by the Wife were void, and that the Uſes declared by the Husband were | 

only good againſt himſelf during the Coverture, and no longer. 2 Co. 56. Moor 196. "4 

And. 164. 4 Leon. 88. 3 
No Fine or other Act of the Husband's only of or upon any the Lands that are the In- How the AQ . 


jodge 


heritance of a Freehold of his Wife during the Coverture between them ſhall hurt the Wife, of the Huſ- 1 
but that ſhe or her Heirs, or ſuch as ſhall have Right to the Land, may avoid it; but the _ hall " 
Fine of the Husband and Wife together of her Lands is good, and ſhall bind her and her * Ns 
Heirs. Stat. 37 H. 8. c. 28. | Ih 


She that has an Eſtate of the Land that was her Husband's, or any of his Anceſtors, Forfeiture, 1 
aſſured to her for Jointure, Dower or Intail by her Husband, or any of his Anceſtors, may Jointure, in 
not levy a Fine of his Land to grant a greater Eſtate thereby than for her own Life; if Vower, &e. 
ſhe does, it will make a preſent Forfeiture by Stat. 11 H. 7. c. 20. | 1 

And if ſuch a Woman accepts of a Fine ſur Cogniſance de droit come ceo, &c. and by the | | 
* ine renders back the Land to the Cogniſee for 100 Years; this is within this Statute | 
a Forfeiture, | | 


So if a Woman that has Title of Dower, will before ſhe be endowed enter and levy a 1 
ord this will be within the Statute, and a Forfeiture of her Eſtate, by 12 H. 7, Cre. Fac. 1 
Leon. 206. N * 8 if 
Bur a Leaſe for twenty-one Years by ſuch a Woman Tenant in Tail by her Husband's 4 


Gift, Sc. although it be not warranted by 32 H. 8. yet it ſeems. this is no Forfeiture 
within 11 H. 7. Cro. Jac. 689. | | | | 
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(Z) Of Fines by Tenant for Life, Tenant in Tail, &c. 


F either the Cogniſor or Cogniſee at the Time of the Fine levied be ſeiſed of 
I Eſtate of Freehold in Fee-ſimple, Fee-tail or for Life, in Poſſeſſion, Reverſion or Re 
mainder, whether the ſame be by Right or Wrong, the Fine will be good as to pas 
of Eſtate. ” 

And therefore if one that is ſeiſed of Land in Fee-ſimple or Fee-tail, general or ſpecial 

levies a Fine of this Land to a Stranger, this is a good Fine; but if neither of the Parties 
have any Thing in the Land paſſed, the Fine in many Cafes will be void and uſcleſs, and ix 
may be avoided by this Plea, viz. That neither of the Parties had any Thing to do with 
the Land. 41 E. 3. 14. 22 H. 6.43. 3 H.7.9. 27 H. 8. 4. 
If a Fine be levied by or to a Tenant for Life of the Land he doth ſo hold; this Fine 
|; will be good as to the Eſtate of the Parties to the Fine; but he muſt take heed of a Forfeiture 
| in this Caſe. For, | 
If a Tenant for Life levies a Fine ſur Cogniſance de droit come ceo, Ec. to a Stranger, ot 
levies a Fine ſur Grant & Releaſe to a Stranger, to hold to the Cogniſee for longer Time than 
for the Life of the Tenant for Life; in this Caſe though the Fine be a good Fine, yet it is 
a Forfeiture of the Eſtate of the Tenant for Life, whereof he in Reverſion or Remainder may 
make preſent Advantage, and enter. | 

But if ſuch a Tenant for Life levies a Fine fur Grant & Releaſe, to hold to the Copniſee 
for the Life of Tenant for Life, or grants his Eſtate by ſuch a Fine to him in Reverſicy 
or Remainder, or by Fine grants a Rent out of the Land for longer Time than for his 
own Life; this Fine is good, and there will be no Forfeiture of the Eſtate of Tenant 
tor Life by it. | | 

So likewiſe if ſuch a Fine be levied by Tenant for Life to a Stranger; who thereby 
acknowledges all his Right to be in the Tenant for Life, and releaſes and quits Claim to 
him and his Heirs, and goes no further; this is a good Fine, and no Forfeiture of the Eſtate 
of the Tenant for Life, for his Eſtate is not charged thereby, and it may enure to him 
in Reverſion. | 

But if a Stranger ſays further in the Fine, Come ceo que il ad de ſon done; this is a Fer- 
feiture. 27 Ed. 1.1. 44 Ed. 3. 36. 1 H. 7. 5. 

The ſame Law is of ſuch Fines for Tenant in Tail after Poſſibility, &c. and Tenant by 
the Curteſy, 39 E. 3. 16. and yet ſuch a Fine of Rent out of the Land is no Forfeiture, 

A Tenant for Life in Tail after Poſſibility, Cc. or in Dower, may not by Fine grant and 
ſurrender his Eſtate to him in Reverſion; but he may grant and releaſe it by a Fine. 
17 Ed. 3. 62. 24 Ed. 3. 26. 

If neither the Cogniſor nor Cogniſee be ſeiſed of any Eſtate in Freehold, in Poſſeſſion or 
Reverſion of the Land whereof the Fine is levied, at the Time of levying thereof, but have 
only a Leaſe for Years, or not ſo much; in this Caſe the Fine will be of no Force as to any 
Stranger, however it may be good between the Parties themſelves to conclude them ty 
way of Eſtoppel; and therefore if the Leſſee for Years levies a Fine ſur Cogniſance de droit 


come ceo, this will not be a good Fine, becauſe he has pe: WS in him, YJenk. Cent. 6. 


\ 


Caſe 45. 
Wo | 415 for Years, or a Diſſeiſee, or one that has a Right only to a Reverfon or Re- 
mainder, levies a Fine to a Stranger that has nothing in the Land; this Fine will be void, 
or at leaſt voidable as for or to any Stranger to the Fine; and he that has Cauſe to except 
againſt it, may ſhew that the Freehold Eſtate and Seiſin of the Land was in another before, 
and at the Time of the Fine levied, and that Partes finis nibil habuerunt tempore levations 
finis, and by this avoid the Fine. | | | 8 
And yet a Diſſeiſor may levy a Fine to a Stranger that has nothing in the Land, and this 
will be a good Fine, for he has the Fee-ſimple by Wrong in him; and if the Diſſeiſee ſuffers 
five Years to paſs without Claim, the Diſſeiſee is barred. Plow. 353. 6 Co. 105. 3 Co. 87. 
If Tenant in Tail levies a Fine ſur Cogniſance de droit come ceo, Sc. with Proclamations ac- 
cording to the Statute ; this is a Bar to the Eſtate-tail, but not to him in the Reverſion ot 
Remainder, if he makes his Claim or purſues his Action within five Years after the Eſtate 
ſpent. Co. Lit. 372. 
If a Gift be made to the eldeſt Son and the Heirs of his Body, the Remainder to the 
Father and to the Heirs of his Body, and the Father dies, and the eldeſt Son levies a Fine 
ſur Cogniſans de droit come ceo, Sc. with Proclamations according ta the Statute, and dies 
without Iſſue; this ſhall bar tho ſecond Son, for the Remainder deſcends to the eldeſt 
Co. Lit. 372. b. | 
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If Tenant in Tail be diſſeiſed, or have Right of Action, and the Tenant of the Land levies 
Kine fur Cogniſans de droit come ceo, Sc. according to the Statute, and five Years paſs, the | 

Rioht of the Eſtate is barred. Co. Lit. 372. b. 2 H | 
If the Donee in Tail of the Gift of the King had levied a Fine ſur Cogniſans de droit come 
„„ fc, with Proclamations, according to the Form of the Statute of 4 H. 7. this had 

red the Eſtate-tail, although the Reverſion was in the King. 

But ſince by the Statute of 34 H. 8. ſuch a Fine levied by the King's Donee in Tail, the 
Reverſion continuing in the Crown, is no Bar to the Eſtate-tail. Co. Lit. 372. b. 

If Tenant in Tail be diſſeiſed, or makes a Feoffment in Fee, and afterwards levies a Fine 
„ Copniſance de droit come ceo, Sc. with Proclamations, according to the Form of the Sta- 
cute, unto the Diſſeiſor or a Stranger; this will for ever bar the Iſſues in Tail. 3 Co. go. 

Where the Iſſue in Tail claims by the ſame Title, and is driven to make his Conveyance 
to the Lands by him that levied the Fine; in every ſuch Caſe the Fine will bar him. 9 Co. 

Deer 354. 
bf Ti _ 15 Tail dies before all the Proclamations are paſſed, yet being once perfected, 
though after his Death, the Fine ſhall bar his Iſſue. 3 Co. 86. | 

& notwithſtanding the Iſſue in Tail be deins Age, hors de Realm, de ſouth Coverture, de | 
non ſane Memorie, ot in Priſon at the Time of the Fine levied, and the Proclamations paſſed, | 
yet he will be barred thereby. 3 Co. 84. 

Where the King is Tenant in Tail of the Gift of any of his Anceſtors as Subjects, he may 
lery a Fine of ſuch Eſtate, and bar his Iſſue, and upon a Grant and Render he may deſtroy 
the Eſtate-tail. Co. Lit. 372. 3 Leon. 76, 77. | 

A Fine levied by Tenant in Tail of the Gift of the King will be no Bar to the King, nor 
to the Iſſue in Tail, though it will bar all other Perſons. Dyer 279. | 

Where one is Tenant in Tail of Lands, whereof the Remainder is in the King, and the f 
Tenant in Tail levies a Fine ſur Cogniſance de droit come ceo, Sc. with Proclamations ac- 
cording to the Statute z there the Iſſue ſhall be barred notwithſtanding the Statute of 34 H. 8. 
Moor, Caſe 258. 

So where one is Tenant in Tail of Lands, (whereof the Reverſſon is in the Crown) who is 
diſſeiſed, and afterwards the Diſſeiſor levies a Fine ſur Cogniſans de droit come ceo, Ic. with 
Proclamations, according to the Form of the Statute, and the five Years incur without any 
Claim made by the Tenant in Tail; he ſhall be thereby barred himſelf, but not his Iſſue, 
according to the Statutes of 32 & 34 H. 8. Moor, Caſe 665. 

A Fine may bar the I ue in Tail though he be not Tenant in Tail at the Time of the 
Levying thereof, provided the Land be intailed upon him. Cro. Car. 670. 

If Lands be given to an eldeſt Son and the Heirs of the Body of the Father, (the Father 
being then dead) and he levies a Fine of this Land, this will bar the younger Brother. 
Per Cur, Trin. 21 Jac. C. B. | 

But if the Iſſue in Tail do not make his Title by him that did levy the Fine, there 
the Fine will not barz and therefore if my Father be Tenant in Tail, and his Brother | 
diſſeiſe him and levy a Fine, and he and my Father die, this Fine ſhall not bar me as i1 
Iſſue in Tail, becauſe I do not make my Title to the Land by him; bur if I ſuffer five Fi 
2 to paſs, and do not make my Claim, c. by this Means I may be barred by the 4 

ine. Dyer 3. | 1 

And if the f ine be levied of another Thing than the Thing itſelf intailed ; as if the Tenant {| 
in Tail grants by Fine a Rent, Common, or the like, out of the Land intailed, this Fine 
will not bar the Iſſue. | FL 

So if a Rent be intailed, and the Tenant in Tail of the Rent diſſeiſe the Terretenant of 1 
the Land out of which the Rent doth iſſue, and then levies a Fine of the Land, this is no 
Bar to the Iſſue of the Rent. Plow. 435. 

Although the Fine be a double Fine with a Grant and Render, yet it is within theſe Sta- 
tutes, and will bar the Iſſue in Tail as well as a ſingle Fine, ſo as the Grant and Render be | 


of the Land itſelf, and not by any Profit apprender out of it. 

And therefore if Husband and Wife be Tenants in ſpecial Tail, and they levy a Fine with 
Proclamations, and the Conuſee grants and renders the Land to them and their Heirsz this | 
Fine will bar the Iſſue in Tail. 1 


And if Tenant in Tail join with J. S. and levy a Fine to a Stranger, and the Stranger J 
doth grant and render the Land again to J. S. for Years, and to the Tenant in Tail in Fee 1 
afterwards; the Iflue in Tail is barred by this Fine. | 

So if there be Tenant for Life, the Remainder in Tail, and he in Remainder in Tail ac- 1 
cepts of a Fine from a Stranger, and grants and renders to the Stranger again for Years with * 
a Remainder over; hereby the Iſſue in Tail is bound. 3 Co. 353. Go. Lit. 353. Bro. 4 
Fines 118. Dyer 279. | > 
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If Tenant in Tail accepts of a Fine of the Land intailed from a Stranger, and chen 
and renders a Rent out of the Land to the Stranger by the ſame Fine; this 
the Iſſue in Tail to pay the ſame Rent. Plow. 435. 

If Tenant in Tail makes a Feoffment on Condition, and dies, having two Siſters ; 
hericable to the Tail, and one of them levies a Fine with Proclamations ſur Releaſe * in. 
Feoffee of the Whole; in this Caſe it is doubted whether the other Siſter be barred of * 
Half or not. Dyer 117. 6 

Although the Tenant in Tail dies before all the Proclamations be finiſhed, yet when ch 
be finiſhed, as they may be after his Death, the Iſſues in Tail are bound by the Fine. 0 
howſoever by the Death of the Tenant in Tail the Right of the Eſtate- tail deſcends to th 
Iſſue, yet when the Proclamations are paſſed, this Right that deſcends is bound by the 8 
rutes, and the Iſſue cannot by any Claim, Sc. ſave the Right of the Eſtate-tail that delta 
unto him. 3 Co. 86, 87. | 

Although the Iſſue in Tail be within Age, out of the Realm, under Coverture, Ny cm. 
pos mentis, or in Priſon at the Time of the Fine levied, and the Proclamations paſſed 
the Eſtate-tail is barred by the Fine. TIN 

And therefore if 4. be Tenant for Life of Land, the Remainder to B. in Tail, the Re 
verſion to B. and his Heirs expectant, and B. levies a Fine to C. and his Heirs, and has Ie 
and dies before all the Proclamations are paſſed, the Iſſue in Tail being then out of the 
Realm; the Proclamations are made, and after the Iſſue in Tail comes into the Realm and 
claims the Remainder in Tail upon the Land; in this Caſe the Eſtate-tail is barred for eve; 

Co. 84, 01. | | ; 
: Theſe 8 extend to Fines levied by Tenant in Tail by Concluſion, and the Iſſue ſhal 
be bound by the Fine of their Anceſtor unto whom they are privy in Eſtate and Blood, al 
though Partes finis nihil habuerunt tempore finis. | 

And therefore if the Iſſue in Tail in the Life of his Anceſtor when he hath only a Pol. 
ſibility ; as if there be Grandfather, Father and Son, and the Grandfather be Tenant in Tail, 
and the Father levies a Fine of the Lands before the Grandfather's Death, and then the 
Grandfather dies before the Father, and after the. Father dies; in this Caſe the Iſſue is 
barred by this Fine. 3 Co. go. Dyer 279. Ploud. 435. So alſo if the Grandfather fur. 
vives the Father. ' 

But in Caſe of a Collateral Deſcent, if the Collateral Anceſtor dies in the Life-time of his 
Father without Iſſue, this Fine is no Bar; but if he ſurvives his Father, contra. 

So if Lands be given to the Grandfather and his Wife in ſpecial Tail, and the Grand- 
father dies, and the Father diſſeiſes the Grandmother, and levies a Fine with Proclamations, 

the Grandmother dies, and then the Father dies; in this Caſe the Son is barred. Cur, Trin. 
21 Jac. C. B. Godfrey and Wade's Caſe, Dyer 48. 

So if Lands be conveyed in Tail to a Woman for.her Jointure within the Statute of 11 
H. 7. c. 20. and whilſt ſhe lives the Iflue in Tail levies a Fine of the Lands; by this the 
Iſſues inheritable to the Eſtate-tail are barred for ever, 3 Co. 50, 51. 9 Co. 140. | 

So if Tenant in Tail makes a Feoffment to be diſſeiſed, and after levies a Fine with Pro- 
clamations for a Stranger, hereby his Iſſues are barred for ever. Plo-². 434, 435. 

So if Tenant in Tail dies, and his Iſſue before his Entry (having a Freehold in Law only) 
levies a Fine with Proclamations; this ſhall be a Bar to his Iſſues, and to his Collateral Heirs 

and Brothers of the Half Blood. Cur', 21 Fac. C. B. | [ug 15 

So if a Tenant in Tail has four Daughters, and one of them levies a Fine in the Life: time 
of the Father; this will be a Bar to her Iſſue for the fourth Part of the Land. em. 

But in theſe and ſuch like Caſes where the Iſſue in Tail levies a Fine in the Life: time of 
the Tenant in Tail, the Tenant in Tail himſelf may after levy a Fine of the Land, and 
thereby bar his Iſſue, and the Conuſee alſo to whom his Iſſue hath levied a Fine; and chere- 
fore in all theſe Caſes it is ſuppoſed that the Tenant in Tail dics, and ſuffers the Right to 
deſcend to his Iſſue. 3 Co. 50, 51. 9 Co. 140. | | 

If Lands be given by Will to one when he ſhall come to his Age of twenty-four Years, 
to hold to him and the Heirs of his Body, and he after his Age of twenty-one Years levics 
a Fine of this Land with Proclamations ; this is a Bar to the Iſſue in Tail. 

If a Diſſeiſor makes a Gift in Tail, and the Donee makes a Feoffment to 4. and after le- 
vies a Fine with Proclamations to B. that has nothing in the Land; this Fine will bar the 

Iſſues in Tail, and they ſhall not avoid it by pleading that Partes finis nibil habuerunt, c. 
but it is no Bar to the Diſſciſee, for he may avoid it by his Plea when he will. 3 Co. 50, 5t 
9 Co. 141. 10 Co. 80. | | 1369 et e 

And a fortiori therefore, if a Fine be levied by the Tenant in Tail that has only an Eſtate 

of Freehold in Remainder or Reverſion, it is good; as if A. be Tenant for Life, the - 
| ; main 
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mainder to B. in Tail, and B. levies a Fine; although this be no Diſcontinuance, yet it is 
a Bar to the Eſtate-tail. 3 Co. 84, 89. i | 

But if Tenant in Tail has Iſſue a Son and a Daughter, and the Son, living the Tenant 
in Tail, levies a Fine and dies without Iſſue, and then the Tenant in Tail dies; by this the 
Daughter and the Eſtate is not barred. 2 | 

So if the younger Son levies a Fine in the Life of the Father, and then the Tenant in 
Tail dies; this is no Bar to the elder Son. 

So if Lands be given to a Man and the Heirs Female of his Body, .and he has a Son and 
a Daughter, and the Son levies a Fine of the Land; this is no Bar to the Daughter. 


8o if Tenant in Tail has a Daughter, his Wife being with Child of a Son, and the 


Daughter levies a Fine, and after the Son is born; this Fine ſhall not bar the Son, for theſe 
{notwithſtanding they be Privies and Heirs to the Blood, yet) are not Privies and Heirs to 
the Eſtate. Trin. 25 Jac. C. B. Godfrey v. Wage. 

Although the Eſtate paſſed by the Fine be afrerwatds ( before all the Proclamations 
had) avoided, yet the Iſſue in Tail is barred by it. 

And therefore if Tenant in Tail diſcontinues in Fee, and after diſſeiſes the Diſcontinuee, 
and levies a Fine with Proclamations to a Stranger, and takes an Eſtate back by Render in 
the ſame Fine, and the Diſcontinuee before all the Proclamations paſs enters and claims, and 
ſo avoids the Fine; yet hereby the Eſtate-tail is barred. 3 Co. 91. | 

And if Tenant in Tail enfeoffs the Iſſue in Tail, and after diſſeiſes him and levies a Fine, 
the Iſſue enters, and after the Proclamations paſs, and after the Iſſue in Tail enfeoffs the 
Tenant in Tail which levied the Fine, and dies; it ſeems this Fine ſhall bar the Iſſues in Tail. 
Per Popham and Fenner Juſt. M. 37 & 4o Eliz. B. R. | 

A Fine is a Bar to the Eſtate-tail and to the Iſſues only, and is no Bar to him in Re- 
mainder or Reverſion; and therefore when the Eſtate- tail is ſpent, this Bar is at an End. 

And therefore, if an Eſtate be limited to A. and B. his Wife, and the Heirs Male of the 
Body of A. the Remainder to C. and A. and B. have Ifſue, and A. dies, and B. and her 
Iſſue, or her Iſſue alone, levies a Fine; this will bar the Iſſues of the Iſſues whilſt there be 
any; but if they fail it will not bar C. in Remainder, except he ſuffers five Years to paſs, 
and ſo be barred by his Non-claim. | 

So if Tenant for Life and he that is next in the Remainder in Tail join in a Fine; this 
is a good Bar to the Iſſues in Tail for ever as long as that Eſtate-tail ſhall continue, but not 
to him that is next in Remainder, nor to any other that ſhall come in of any Remainder in 
Tail or in Fee, nor to him in Reverſion. Co. 76. Co. Lit. 372. 

If Lands be given to A. and the Heirs Male of his Body, the Remainder to B. and the 
Heirs Male of his Body, the Remainder to the right Heirs of A. and A. bargains and ſells 
this Land by Deed indented and inrolled to J. S. and his Heirs, and after levies a Fine of it 
ſur Conuſance de droit come ceo, Sc. to him and his Heirs; by this the Remainder to B. is 
not diſcontinued, but it is a Bar to the Eſtate-tail by the Statutes, and cauſes the Eſtate of 


the Bargainee to laſt ſo long as the Tenant in Tail has Iflue of his Body; but if the Fine 


had been before the Bargain and Sale, it had been a Diſcontinuance of the Remainder, but 

in neither Caſe a Bar to him in Remainder, unleſs he ſuffers himſelf to be barred by his 

98 within five Years after his Remainder happens to come in Poſſeſſion. 10 Co. 96. 
ac. B. R. 

If — be Tenant in Tail, the Remainder to him in Tail, and the Tenant in Tail levies 
a Fine of this Land, hereby both his Eſtates are barred. Ez fic de fimilibus. Co. Lit. 372. 

But notwithſtanding all this, if Lands be conveyed to a Woman in Tail for her Jointure 
within the Statute of 11 H. 7. c. 20. and ſhe levies a Fine of this Land, this will not bar the 
Iſſues in Tail. 

Or if Lands be given in Tail to any Subject by the King's own Gift or Proviſion, and the 
Tenant in Tail levy a Fine, this Fine ſhall not bind the Iſſues in Tail nor the King, but 
others it will bar; for theſe Fines are not intended within but excepted out of the Statute of 
32 H. 8. but the King himſelf being Tenant in Tail of the Gift of ſome of his Anceſtors, 
being Subjects, may levy a Fine of it to bar his Iſſues in Tail. 

And in all Caſes where a Recovery will not bar the Iſſues in Tail, there a Fine will not 
bar them. Bro. Fines 121. 6 Co. 55. Dyer 4. Co. Lit. 372. 8 Co. 17, 78. 

The Husband being ſeiſed in Fee, coyenanted to ſtand (ata to the Uſe of himſelf for 
Life, then to the Uſe of his Wife for Life, Remainder to the Heirs Male which he ſhould 
beget on her, Remainder over; he had Iſſue only a Daughter; the Husband and Wife af- 
terwards levied a Fine to the Uſe of the Daughter with Warranty, and both died, and the 
Warranty deſcended upon him in Remainder, who made a Leaſe to the Plaintiff in the 
Action; adjudged that the Eſtate-tail was not executed in the Husband and Wife; for if it 
had, then chis Fine would have been a Diſcontinuance, which it was not, becauſe there was 
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an intermediate Eſtate for Life to the Wife, which remained as a ſeparate and diſtin& Eg, 
from the Inheritance; but if it had been an intermediate Eſtate for Years, there the Freeh * 
and Inheritance had been united in the Husband fimul & ſemel. Sid. 8 3. Stephens v. frag, 
Perk. $. 336. S. P. in the Caſe of King and Edwards, the Husband and Wife were Jointly ſci 1 
to them and the Heirs of the Body of the Husband, ſo that the Eſtate-tail was executed jr in 

Tenant in Tail, Remainder to the King, levied a Fine with Proclamations , adjud i” 
that this Fine ſhall bind his Iſſue notwithſtanding the Saving in the Stat. 32 H. 8. which 
ſpeaks of a Reverſion, and not of a Remainder, and here there was no Reverſion in th. 
King; it is true in the Stat. 34 H. 8. c. 20. there is a Proviſo, that no Act done by the Tk 
in Tail ſhall prejudice his Iſſue; but that muſt be intended where the King is Donor, «x i 
appears by the Preamble of the Statute. Moor 115. | 

Formedon in Deſcender by the Iſſue in Tail for a Moiety of Lands in N. in Com. D. in 
which the Demandant counted upon a Gift in Tail made to one of his Anceſtors in the Re; n 
of Edw. the Firſt; the Tenant B. pleaded in Bar, that the Great Grandfather of the Br. 
mandant Anno 30 II. levied a Fine of the Lands to the Uſe of himſelf for one Month, Re. 
mainder to the Uſe of his Wife for Life, Remainder to the Uſe of the Cogniſor and his 
Heirs; that the Wife was dead, and that the Cogniſor being thus ſeiſed in Fee, made 2 
Feoffment of the Lands in Fee, under whom the Tenant now claims, and demands Judg- 
ment, if the Plaintiff ſhould claim by the Intail- againſt the Fine of his Anceſtor ; the De. 
mandant replied, that at the Time of the Levying the Fine his Anceſtor was ſeiſed bur of x 
Moiety, and avers that the B.'s were ſciſed of the other Moiety, and then ſets forth hoy 
they became Jointenants at that Time, and always afterwards, and ſo Partes finis nibil ha. 
buerunt ; and upon Demurrer to this Replication the Queſtion in Law was, whether the Iſſue 
in Tail might thus aver againſt the Fine of his Anceſtor, that Partes finis nibil babuerun, 
and adjudged that he could not; it is plain that the Iſſue could have no ſuch Averment at 
Common Law, for being the lineal Heir to the Tail, he is privy to him who levied the 
Fine, and is barred as the Party himſelf was until the Stat. of Weſim. 2. which gave hin 
the Formedon to recontinue the Eſtate-tail, by which Statute he might avoid the Fine, in te- 
ſpect to the Tail, until the Sat. 4 H. 7. was made, by which it is enacted, That both Parties 
and Privics ſhall be bound by a Fine and Non-claim; now ever ſince the making that Sta- 
tute it hath been held, that the Iſſue in Tail is bound as privy ; and though by that Statute 
there is a Saving of the Averment, that Partes finis nihil habuerunt, yet that extends only to 
Strangers, and not to thoſe who are either Parties or Privies to the Fine; but even between 
theſe two Statutes there was another made which explains this Matter, viz. the Stat. 32 
H. g. by which it is enacted, That no Man ſhall demand any Lands againſt the Fine of his 
Anceſtor ; which Words are peremptory againſt the Iſſue in Tail, and bar him from any 
Plea to avoid the Fine, whether Partes ſinis had any Thing or not. Moor 250, 3 Co. 88. 


Husband and Wife Tenants in Tail, Remainder to the Heirs of the Husband ; they bad 
Iſſue two Daughters, which Daughters levied a Fine to W. R. then the Husband died, and 
the \Widow, who was the ſurviving -Tenant in Tail, made a Leaſe of the Lands for 
100 Years to T. S. and died, under which Leaſe the Plaintiff in Ejectment claimed ; and 
the Queſtion was, whether this Leaſe was good againſt the Cogniſee of the Fine, and ad- 
judged that it was ſo long as any of the Iſſue in Tail were living; for the Wicov 
might have diſpoſed of the whole Eſtate if ſhe would, ſhe being [Tenant in Tail in Poſ- 
ſeſſion. Sid. 62. l | | | 

In Ejectment the Caſe upon the Evidence was, Tenant in Tail covenanted to ſtand ſeiſcd 
to the Uſe of himſelf for ninety-nine Years, if he ſo long lived, Remainder to his firſt Son 
in Tail, Remainder over, then he levied a Fine to T. S. and whether this Fine ſhall corro- 
borate the Remainder, or enure to the Uſe of the Cogniſee, was the Queſtion. Hale Ch. J. 
held the firſt, becauſe the Tenant in Tail did not limit to. himſelf an Eſtate for Life, but 
for Years ; and therefore not like Blitbman's Caſe, 3 Cro. 279. nor Beddingfield's Caſe 895. 
where the firſt Eſtate was limited for Life; but here it being for Years, the Remainder may 
ariſe to the Son out of the Reſidue of the Eſtate the Covenantor had to diſpoſe of in his 
Life-time; and if ſo, it is executed in the Son and corroborated by the Fine, like Wingfila 
and Duncumb's Caſe, 2 Lev. 84. 5 | 15 

Tenant in Tail of a Rent iſſuing out of Lands of, which T. S. was ſeiſed in Fee, levied 3 
Fine of the ſaid Rent come ceo, Sc. and the Queſtion was, whether his Iſſue was bound by 
the Fine; it was argued that they were not, becauſe the Land was. not intailed, but only 
the Rent; and that if Tenant in Tail of Lands grants a Rent out of them by Fine, this 
ſhall not bind the Iſſue, which is very true: Sed per Curiam, the Stat. 4 H. 7. and 32 H. 8. 
give a Tenant in Tail as large and ample Power to bar their Iſſues by Fine as Tenant. 
Lec had; therefore where Tenant in Tail of an Office levies a Fine of Lands which Nn 
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do ſuch Office, this will bind his Iſſue, and yet it was not the. Land but the Office which is 
:ntailed. 2 Roll. Rep. 500 n e 5 
Lands were given to the Grandfather and his Wife in ſpecial Tail; the Grandfather died, 
the Father diſſeiſed the Grandmother, and levied a Fine in her Life-time with Proclamations, 
then ſhe died,. and the Father afterwards died; adjudged that the Son was barred by this 
Fine, and yet the Father at the Time when he levied it had only a Poſlibility to inherit the 
Eſtate-tail. Co. in Archer's . e | 1 wa 
The Cogniſor being ſeiſed in Fee, levied a Fine of Lands to two, and to the Heirs of one 
of them, who granted and rendred the ſame Lands to the Cogniſor and his Wife; (Who 
was no Party to the Writ) and to the Heirs of the Body of the Cogniſor, who ſuffered a 
Recovery, with Vouchers in the Life-time of his Wife, and afterwards died; the Wife 
died, he in the Remainder brought a Scire Facias to have Execution of it; adjudged that 
the Grant and Render to the Wife was not void, but only voidable, becauſe ſhe was no 
Party to the Writ, and that this Recovery againſt the Husband alone did not bar the Re- 
Jinder. 3 Co. 6. | | | 
edged that where a Tenant in Tail levies a Fine, and dies before all the Proclamations 
are made, though the Right of the Eſtate- tail deſcends upon the Iſſue per formam doni imme- 
diately upon the Death of the Anceſtor, yet if Proclamations are made afterwards, ſuch 
Right ſhall be barred by the Fine, by the Statutes 4 H. 7. and 32 H. 8. which is explanatory 
of the Stat. 4 H. 7. for it is provided by that Act, That every Fine after the ingroſſing of it, 
and Proclamations had and made, ſhall be a final End, and conclude as well Privies as 
Strangers, and it cannot be denied but that the Iſſue in Tail is Privy, for he claims as Heir 
by Deſcent; and if it ſhou!d be objected, that by the Equity of the Statutes the Iſſue in 
Tail might claim where his Anceſtor dies before Proclamations are made, for otherwiſe that 
Solemnity would be to little Purpoſe ; the Anſwer is that by the Statute of the 4th of II. 7. 
every one had Liberty to levy a Fine according to the ſaid AQ, either with Proclamations 
or without, as at Common Law; and therefore the Act 32 H. 8. appoints that Procla- 
mations ſhall be made according to the Statute 4 II. 7. not to enable the Hue in Tail to 
claim where his Anceſtor dies before they are made, for that would be againſt the expreſs 
Intention of the Act itſe:f; but it was to diſtinguiſh ſuch a Fine from a Fine at Common 
Law, where Proclamations were not requiſite ; and it would be very inconvenient. if when 
ſuch Fine is levied, either for ſome valuable Conſideration in Money, or for the Advance- 
ment of his Family, or for Payment of his Debts, . and the Cognifor, ſhall, die before 
all the Proclamations paſs, that all ſhould be avoided by the Claim of the Heir. 3 Co. 84. 
„, e 
Teal in Tail bargained and ſold his Land in Fee, the Bargainee levied a Fine with Pro- 
clamations, and five Years paſſed in the Life-time of the, Bargainee; adjudged that the 
Ifſue in Tail is not barred by this Fine, but that ſhe ſhall. have a new five Years to make 
his Claim after the Death of the Tenant in Tail, for he is within the Saving of this Statute. 
Co. Eliz. 897. | HE IAG Streak are] 5 
The Father being ſeiſed in Fee, had Iſſue two Sons, the eldeſt Son had likewiſe Iſſue two 
Sons by ſeveral Venters; the Father made a Feoffment in Fee. to the Uſe of himſelf for 
Life, Remainder to the Ule of his eldeſt Grandſon in Tail, Remainder to the Uſe of his 
eldeſt Son in Tail, Remainder to the Uſe of the right Heirs of the Father, who died, then 
his eldeſt Son died, and the, Grandſon, who was Tenant in Tail, levied a Fine, and declared 
the Uſes to himſe'f in Tail, Remainder to the Uſe gf his Uncle, who was the younger 
Brother of his Father in Fee, and died without Iſſue; adjudged that by. this Fine he had 
barred his Half Brother by Virtue of the Statutes 4 H. 7. and 32 H. 8. Leon. 3. 
Husband and Wife were Tenants in Tail, and they had Ifſue two Sons; the Husband 
died, and his Widow married again, then ſhe and her Husband, in Conſideration of Money 
paid, did bargain and ſell the Lands to her eldeſt Son, but no Livery was made; afterwards 
the eldeſt Son, in the Life-time of his Mother, who. wag the ſurviving Tenant in Tail, by 
Bargain, Sale and Fine, conveyed. the Lands to B., S. and his Heirs for a valuable Conſide- 
ration in Money paid, and then the ſaid eldeſt, Son died without Iffue, , his. Mother till 
living; adjudged upon a Writ of Erroc brought to reverſe this Fine in the Exchequer-Cham- 
ber, that it did not bar the ſecond Brother z for though the elder Brother was. inheritable to 
the Eſtate-tail, and if he had ſurvived his Mother, wh 
e 


have barred his Brother ; yer becduſe he 'was $44 iſed by F orce of the Tail, by. Reaſon 


of his Death in the Life-time of his Mother, his younger Brother ſhall- never mention 
3 in a Formedon in Deſcender, and by Conſequence his Fine ſhall. be no Bar. Cre. 
Z. 314. * f * | „ | h n Fa A I | , , Tax" | 
Tenant in Tail, Remainder in Tail; the Tenant in Tail in Poſſeſſon made a, Leaſe for 
three Lives, warranted by the Stat. 32 H. 8. and afterwards died without Iſſue, he in Re- 
e . . ob ork” gs | mainder 
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at the Time of his Death, in Tail, Remainder to C. in Tail, Remainder over in Fee; the 


| Leaſe for Lives expired, and then Taylor, the Cogniſee of the Fine, entred; the Queſtion 


mainder in Tail, before he was in Poſſeſſion of the Land, levied a Fine thereof w; 
clamations ; adjudged a good Bar to the Eſtate-tail, becauſe by the Death of the Tenans : 
Tail without Iſſue, the Freehold and Inheritance was immediately veſted in him in he . 
mainder. Leon. 268. | e Re. 

Tenant in Tail levied a Fine, and five Years paſſed, and then he died; it was ob, a 
that the Iſſue in Tail ſhall not be reputed privy, becauſe he pleads per formam doni, * 
his Right is ſaved by the ſecond Saving in the Statute; but adjudged that though he js he 
firſt to whom the Right deſcends after the Levying the Fine, yet becauſe he luffered — 
Years to paſs without any Claim, he ſhall be barred. 19 H. 8. Dyer 3. de 

Tenant for Life, Remainder in Tail to B. G. when he ſhould come to the Age 
twenty-five Years; the Tenant in Tail levied a Fine in the Life-time of the Ta 2 
Life, and before he was twenty-five Years old, and this was to the Uſe of R. . adjud 1 
that though the Tenant in Tail had nothing in the Lands till he was twenty-five Yew of 
Age, yet this Fine had extinguiſhed his Right, and barred the Eſtate-tail, 2 Leon. 36 
Goldſ. 107. : 

Fg N Tenant in Tail within the Sat. 11 H. 7. acknowledged a Fine fur Cogniſ 
de droit come ceo, and by the ſame Fine rendred the Land to the Cogniſee for 100 ; qv 
was adjudged this was a Diſcontinuance, for by ſuch Practice the Meaning of the 9 
might be defeated; for if the Render of 100 Years ſhould be good, it might be for 
1000 Years, which would be as prejudicial to him in the Reverſion as a Diſcontinuance. 
2 Leon. 168. 1 

Husband and Wife were Tenants in Tail, Remainder to the Husband in Fee, he died 
and after his Death the Wife, who was now the ſurviving Tenant in Tail, and the Son and 
Heir of the Husband, levied a Fine, &c. to the Uſe of him and his Heirs, and afterwards 
ſhe made a Leaſe of the Lands for twenty-one Years, and died ; the Son deviſed the ſaid 
Lands to G. D. and died; and the Queſtion being, whether this Leaſe ſhall be ood againſt 
the Deviſce; it was adjudged that the Iſſue in Tail himſelf was barred by this Fine to avoid 
the Leaſe, and that though the Eſtate-tail was barred, yet it is not quite extinguiſhed, but 
ſhall have a Being to ſupport the Leaſe ſo long as any of the Iſſue in Tail are living, 
Bridgm. 28. Cro. Jac. 688. 

Feoffment in Fee to the Uſe of himſelf and. his Wife, and to the Heirs Male of their 
two Bodies, Remainder to the Husband and his Heirs; they had Iſſue a Son and a Daughter 
and then the Husband died, the Son levied a Fine to the Uſe of himſelf in Fee, and died 
without Iſſue; adjudged that this was no Bar to his Siſter, becauſe he had only a Poſſibility 
to inherit the Tail, which was wholly in his Mother after the Death of his Father, and ſhe 
furviving both her Husband and Son, the Land fo intailed ſhall deſcend to her Daughter 
immediately upon her Death. Hob. 332. 

Grandfather, Father and Son, the Grandfather being Tenant in Tail made a Feoffment in 
Fee to W. R. rendring Rent to him and his Heirs, and died; the Father accepted the Rent; 
then . R. who was the Feoffee, levied a Fine with Proclamations, and the five Years paſſed 
without any Claim ; then the Father died, and the Son Drought a Formedon ; the Queſtion 
was, whether the Father had extinguiſhed his Right to the Eftate-tail by. the Acceptance of 
the Rent; for if ſo, then when the Fine was levied he had no Manner of Right; and if he 
had no Right at that Time, then the Son ſhall be barred by the Fine, and the five Years 
incurred in the Life-time of his Father, becauſe if the Father had no Right, then the Son 
was the firſt to whom the Right came after the Levying the Fine, and he ſhould have made 
his Claim within the five Years after it was levied; but adjudged that he was not barred, be- 
cauſe by the Acceptance of the Rent the Father had not extinguiſhed his Right and Intereſt 
in the Eſtate-tail, but only by way of Eſtoppel. Moor 301. 

The Caſe upon. the Pleadings in Replevin and Avowry was thus : The Husband made a 
Feoffment to the Uſe of himſelf and his Wife for their Lives, and afterwards to the Uſe of 
B. their eldeſt Son, and after his Deceaſe to the Uſe of him who ſhould be his eldeſt Son 
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Husband died, the Wife made a Leaſe for Years to B. who afterwards made a Feoffment 
to M. R. and then the Wife died, and C. levied a Fine, &c. to V. R. the Feoffee; then 
B. died, having Iſſue a Son, who entred eee that the Feoffment made by B. and the 
Fine levied by C. had prevented the future Uſe to ariſe in the Son of B. and this upon the 
Authority of Dillon and Freyne*s Caſe, Moor 345. 1780 K+ 

Tenant in Tail Male, Reverſion to V. R. his Brother, made a Leaſe for three Lives, 
warranted by the Stat. 32 H. 8. and afterwards levied a Fine of the ſame Lands to one 
Taylor, with Warranty againſt all Perſons, and died, leaving Iſſue only a Daughter; then 
the Brother died without Iſſue, the ſaid Daughter being his Niece and Heir at Law; the 
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” whether the Warranty in the Fine ſhould make a Diſcontinuance in Fee, and be a Bar 
A he Daughter, or whether it was determined by the Death of her Father; adjudged that 
* gn 2 Bar to the Daughter, for when her Father made an Eſtate for Lives, with Warranty 
Me ewiſe againſt all Perſons, he gained a new Fee, and then when by the Fine he granted 
„ Reverhon with Warranty, that being annexed to the Fee binds him or her who had any 
Bubt! {or the Reverſion being deveſted and diſplaced, the Fine and Warranty cnures 
een; and though it did not deſcend upon the Brother who had the Right of Reverſion 
7500 the Tenaut in Tail's dying without Iſſue Male, yet upon the Death of his Brother it 
det ended upon his Niece, who was the Daughter of the Tenant in Tail, and the is barred ; 
© chen ber Uncle who had a Right at the Time of the Death of the Tenant in Tail, and 
aid not proſecute that Right by a Formedon in Reverter, but fuffered five Years to paſs after 
the Fine levied, and without any Entry or Claim, it is a Bar, and he ſhall not have the Ad- 
vantage of cntring after the Expiration of the Eltate for three Lives, becauſe he had no 
other Title vpon their Death than before, for his Title was by the Death of the Tenant in 
Tal without Iſſue Male, and then he ſhould have brought his Formedon. Cro. Car. 156. 
eloin or Sawle v. Clerke. | 

The Lord Ch. Juſt. Yaughan tells us, this Caſe is wrong reported; for it was, that the 
Warranty did bind the Daughter, becauſe the Reverſion was diſcontinued by the Leaſe for 
Lives, and a new Fee gained thereby, and fo the Reverſion was diſplaced, and the Warranty 
was annexed to that Fee, and paſſed away by the Fine and Warranty, which could not be; 
for the Leaſe was warranted by the Statute 32 H. 8. and then it could be no Diſcon- 
tinuance, nor no new Fee of a Reverſion gained; and ſo is Cro. Elix. 602. Keen verſus 
Cipe. Vaughan's Rep. 283. | 

"Tenant in Tail had Iſſue a Son and Daughter; the Son levied a Fine in the Life-time 
of his Father, who was Tenant in Tail, and this was to confirm a Leaſe by him made, 
Se. and then he died without Iflue, living his Father; the Quſtion was, whether his 
Siſter was barred by this Fine; and adjudged that ſhe was not; and this depends upon 
the Expoſition of the Word privy, in the Stat. 4 H. 7. and the Words Heirs in Tail, 
in the $147. 22 1. 3, Now there are three Sorts of Privies; one is privy in Blood and 
not in Eſtc.c ; another is privy in Eſtate, but not as Heir at Common Law; and the 
third is privy both in Blood and Eſtate ; ſo there are three Sorts of Heirs, as there are three 
G1; of Vrivics; but the firſt of theſe Privies and Heirs is not within either of theſe Sta- 
tes, as for Inſtance, If Lands are given to T. S. the Son, and his Father levies a Fine, he 
„either Heir nor Privy within either of theſe Statutes; but he who claims as Heir at 
Con mon Law, or an Eſtate per formam doni, to or from that Perſon who levicd the Fine, 
he 15 both Privy and Heir within theſe Statutes : But in this Caſe the Siſter cannot claim as 
Heir to her Brother who leyied the Fine, becauſe he died in the Life-time of his Father, 
aneh had no Right, but only a Reverſion whilſt living; it is true the Siſter is Heir, but not 
Heir to his Eſtate; and if ſo, then ſhe muſt derive a Title from the Father; and if ſhe is 
not in the Letter, ſhe is not within the Intention of the Statute; for by that it was intended 
to bar che Iſſue in Tail, who claimed the Eſtate-tail as Heir to him who levied the Fine; 
for if any other Conſtruction ſhould be made, viz. if ſuch Heir ſhould be bound who 
claims the I'ſtate-tail from another Anceſtor, then if Tenant in Tail hath Iſſue two Sons, 
and the youngelt levies a Fine, this would bar the eldeſt, which no Body will maintain. 
I. Jones 31. 

A Sea Remainder deſtroyed by a Fine will not be revived by reverſing the Fine. 
Ld. Raym. 314. 


(AA) Of Fines barring Eſtates in general. 


Fine at Common Law, or a Fine without Proclamations, was once a perpetual Bar to 
all Perſons that had Right and no Impediment at the Time of the Fine levied, and 
tiat did not claim within a Year and a Day after the Execution of the Fine by Poſſeſſion; 
but now this Law is changed, and this Kind of Fine will bar none but ſuch as are Parties 
and Privies thereunto. | | 
But a Fine by the Statute, or a Fine with Proclamations, is now much of the ſame Vertue 
and Force as a Fine at the Common Law was; for by the Statute of the 4th of H. 7. it is 
cvidled, That every Fine after the ingroſſing thereof ſhall be proclaimed in the Court the 
erm, and the three next following Terms, four ſeveral Days in every Term, which 
Proclamations ſo made, the Fine ſhall conclude all Parties, Privies and Strangers, except 
\\omen Covert, Perſons within twenty-one Years of Age, in Priſon, out of the Realm, or 
Nen ſane memorie, (being no Parties to the Fine) ſo as they or their Heirs take their Action 
v: lawiul Entry within five Years after theſe Imperfections removed, ſaving to all Perſons 
*nl their Heirs (other than Parties) the Right, Claim and Intereſt which they have the 
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Part 1, 


Fines. . 


Time of the Fine, ſo as they purſue it by Action or Entry within five Yau 16.0 
Proclamation; and ſaving to all other Perſons ſuch Right, Title, Claim and Intere tlie 
firſt ſhall grow or come to them after the Proclamations by Force of any Matter befor 
the Fine, ſo as they niake their Claim or Entry within five Years after the ſame — 
due; or if at that Time there be any Impediment as aforeſaid, within five Years after th 
Impediment removed. the 
And by Statute of 32 H. 8. (which is an Expoſition of this Statute) it is provided that all 
Fines with Proclamations levied according to 4 H. 7. by any Perſon of twenty-one Ye 
of Age, of any Land, &c. before the Fine levied intailed to him that doth levy the Fine 
or any of his Anceſtors, in Poſſeſſion, Reverſion, Remainder or Uſe, immediately after 
Proclamations had, ſhall be a Bar againſt him and his Heirs claiming only by Force of 8 
ſuch Intail, and againſt all others claiming only to the Uſe of him or any Heir of his Boe 
By which Statute it doth appear, that all the Parties to the Fine, Conuſors and C a 
whether they be Femes Covert, Men de non ſane memorie, or others, (Infants only excepted 
who during Minority may avoid it) and whether they have a Natural or Civil Capacity; and 
Privies, viz. Privies in Blood, as Heirs, whether they be lineal or collateral, or Privies A 
Repreſentation, as Executors, Adminiſtrators, and all Strangers alſo, viz. all others beige; 
Parties and Prives that have or pretend any preſent Right or Title, (except Women Cover 
and the Reſt that have Impediment that do make their Entry or Claim, or bring their Adio 
within five Years after Proclamations had; and thoſe Perſons excepted alſo if they ma 
not their Claim, &c. within five Years after the Impediment removed) all theſe are in. 
cluded, ſor their Right is extinct thereby, that they can have no Pretence to the contrary 
ſaving to all others ſuch as have no preſent Right at the Time of the Fine levied, and were 
excepted before ſuch Right, Title, Claim or Intereſt, as ſhall accrue to them after the Pro- 
clamations upon any Truſt, Gift in Tail, or other Cauſe, before the Fine levied ſo as they 
make their Claim, Sc. within five Years after their Right firſt accrued, if they have then 
no Impediment; or if they have, within five Years after they Impediment removed. 
The Perſons to be barred by a Fine are the Parties to the Fine, the Privies and Stranger, 


onuſecs, 


(BB) How Parties ſhall be barred. 


T HE Parties are really barred although they be Ideots or Non compos mentis. Co. Lit, 
247. 2 Co. Inſt, 516. 

So the Fines of Men that have the Lethargy, old doting Perſons, drunken Men, Er. 
(though they ought not to be received, yet) being received, are unavoidable and binding, 
17 E. 3.5.78. 17 J 17. Plow. 368. 4 Co. 124. 

The Parties themſelves to the Fine (if they be of the Age of twenty-one Years) are for 
ever bound up by the Fine, and have no Time given them by Claim to avoid it: Bat an 
Infant is preferred during his Minority; ſo that if he paſs away his Eſtate by Fine, it may 
be reverſed at any Time during his Minority, but not afterwards. 17 Ed. 3. 52, 78. 
59 E. 3. . 2 Bulſt. 320. | =Y 

Such as are blind, deaf or dumb, naturally or accidentally, if they can expreſs their 
Minds in Writing, may in ſome Caſes be barred by their own, or by the Fines of 
another Man. 


(CC) How Privies ſhall be barred. 


PU. being Heirs and Executors to the Parties, (void of Impediment at the Time 
of the Fine levied or not) if they claim by the ſame Title that their Anceſtor had that 
levied the Fine, are barred for ever by the Fine. 

And by Privies alſo are underſtood Privies in Blood, not only the Heir at the Common 
Law, but Heirs by Cuſtom, as Borough-Engliſh, Gavelkind, and the like, who claim as 
Heirs by Cuſtom. | 

But by Privies are not intended ſuch Privies in Eſtate as are Jointenants, Donor and Donee, 
Leſſor and Leſſee, or the like. 2 Co. Inf. 516. 

That the Son ſhall never have Remedy upon a Fine levied in the Time of his Father, and 
the five Years after the Proclamations paſſed, but in Caſe where the Right begins firſt to be 
a Right in the Son. Poph. 113. Plow. 369. 

Privies or Heirs in Eſtate and Blood, as he that is Heir to him to whom the Land 
doth or ſhould deſcend, are within theſe Statutes, and ſhall be barred by the Fine of their 
Anceſtor of that Land: And ſo alſo ſhall Privies in Eſtate, that are not Privies in Blood ; 
as na one hath Land in Borough-Engliſh, and levies a Fine of it, hereby the younger 800 
is barred. 


it 


4 


Ch. 6. d. 5's Fines. 


If my Father diſſeiſes my Grandfather of an Eſtate in Fee, and thereof levies a Fine with 


proclamati 
ivy, for 
the Conuſor. Dyer 3. 


(DD) How Strangers ſhall be barred, 


HE Strangers that are to be concluded by a Fine are, 
T Firſt, All Perſons whatſoever that have preſent Right and no Impediment, who are barred 
by five Years after Proclamations, if they make not their Claim within that Time; and ſo 
as well Tenant for Years, Tenant by Statute Merchant and Staple, Copyholders and 
Cuſtomaryholders, as Tenant of Freehold and Inheritance, if they be out of Poſſeſſion or 
Seiſin at the Time of the Fine levied, are barred; for a Fine levied by a Stranger (by the 
Common Law) cannot Bar him that is in Poſſeſſion. 2 Co. Inſt. 3 17. 

Secondly, Or they are ſuch as have preſent Right and have Impediments, as Infants, Perſons 
in Priſon, Non ſane memorie, Sc. 

And theſe are barred if they make not their Claim, Cc. within five Years after the Impe- 
diment removed. 

And it after Proclamation their Impediments be wholly removed, and afterwards they fall 

into the like again and die, their Heirs ſhall not have five Years claim anew, but the firſt 
Years begun immediately after the firſt Removal ſhall run on to five Years. Plow. 375. 
— Thirdly, Or they are ſuch as have no preſent but future Right upon Cauſe precedent , and 
then ſuch Strangers to Fines being void of Impediments, whoſe Right or Title cometh or 
deſcendeth to them after the Proclamations, have five Years after the coming of ſuch Right. 
IR. 3. 7. 4 H. 7.24. Plowd. 378. a. b. 

So he in Remainder or Reverſion, depending upon an Eſtate of Freehold after the Re- 
verſion or Remainder accrueth, hath five Years to enter; and if he die before Entry, 
his Heir hath only five Years to enter after the Death of the particular Tenant, Plow. 
374. 4. b. 

Do, of theſe have Impediments, they ſhall have five Years after the Impediment removed. 

9. 304. a. 9 

Fourthly, Or they are ſuch as have neither preſent nor future Right at the Levying of the 

Fine by reaſon of any Matter had before the Fine, whoſe Right grows either intirely after the 
Proclamations, or partly before and partly after. 
And theſe may enter and claim when they pleaſe within the Time of Preſcription z as 
if the Father dies ſeiſed, his eldeſt Son being profeſſed in Religion, and the younger Son 
entreth, and is diſſeiſed, and a Fine with Proclamations levied, and after the eldeſt Son is 
deraigned, i. e. diſcharged of his Profeſſion or Religion; it ſeemeth he is bound to no Time, 
but may claim when he will. Plow. 3. StowelPs Cale. 

Note; If a ſingle Woman, being a Stranger to the Fine, having preſent Right, takes an 
Husband who ſuffereth the five Years to incur, ſhe is for ever barred. Plow. 366. a. 

They that have Right of a Reverſion or Remainder expectant upon an Eſtate-tail or 


or Lite, ſhall have five Years after their Title comes unto them to make their Claim. 
2 Co. Inſt. 518, | | n 
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Civil Bodies and Corporations having an abſolute Eſtate ſo as to maintain à Writ of Ric 


as Mayor and Commonalty, Dean and Chapter, c. are barred preſently as Privi.. = 
within five Years as Strangers; as if one difleiſes ſuch a Corporation of Land be Jes, an 
it, and alter levies a Fine of it with Proclamations, and they claim not, E. within 71.8. 0 
Years, they are barred. Plow. 538, 537. tne fire 

But in ſuch Caſe of a Fine levied by a Diſſeiſor or other, every Succeſſor or Ju 
Head of the Corporation, ſhall have a new five Years to make their Claim. Plan eon, 

So every Officer that hath Land appertaining to his Office, as Parker, Foreſter.“ 
of a Gaol, Sc. will be barred by Non-claim after a Fine levied by a Diſſeiſor, and 
Years paſt after the Proclamations : But the Succeſſor ſhall not be bound, if he alſo 
ſuffer ive Years to pals in his Time. 

So that theſe and Corporations are by their Laches barred only for their own Tim 
Plow. 337. . 
Dons,” Biſhops, Maſters of Hoſpitals, Parſons, Vicars, Prebendaries, Sc. which 
not have a Right, are not barred by five Tears; for they are reſtrained by diverz Fi 
tutes to levy a Fine to conclude their Succeſſors of ſuch Land as they hold in Right of 8 
Churches, Sc. nor will the Non claim of ſuch prejudice their Succeſſors. Ploey, 139,3 ” 

8, 328. &. 375 
8 5 is a Rule, that ſuch Perſons as may not have a Writ of Right, but either 2 Jun 
trum, or Sine àaſſenſu capituli, are not barred by ſuch Fines if the Patron and 34 
not with them. F. N. B. 118. 

Dy che antient Common Law, he that had Right was to make his Claim, Cc. with 
the Lear and a Day after the Fine levied, and the Execution thereof, or he was barred 
jor ever. | 
| And if ſuch a Fine without Proclamations be now levied, he that hath Right may malte 
his Claim or Entry, Sc. at any Time to prevent the Bar. Co. Lit. 254, 262, 1 


939. 
keeper 
ſhall Dot 


Ordinary join 


(EE) Perſons having Natural ar Cini] Capacities how barred 


ND Parties, Privies and Strangers to Fines thot are barred thereby. ac Get! 
"atural Capacities or Civil; for both theſe are barred. ; 

And therefore it is held, that if ſuch a Corporation as has an ebiulute Hate and Ando. 
ricy of their Poſſeſſions, ſo as they may maintain a Writ of Right thereot, as Mayo: ail 
Col monalty, Dean and Chapter, Fc. levy a Fine of their Lands, they and their Saredffar 
are barred preſently ; but it a Biihop, Dean or Prebend, with the Aſſent of the Dean aud 
-hapter z or a Parton and Vicar, without Aſſent of the Patron and Ordinary, had levied a 
Fine: this would not have barred the Succeſſor z neither will it bar now with their Aient, 
for they are reſtrained by divers Statutes, | 

So alſo ſuch Perſons are barred by the Fines that are levied by others if they make not 
their Claim in Time; as if one diſſeiſe a Corporation Aggregate of Land belonging to their 
Corporation, and after levies a Fine of it with Proclamations, and they do not mak? tir 
Claim, &c, within five Years, thereby they are barred. Plocp. 538, 337, 375,378. 


(FF) Heirs when barred. 


W HERE the Anceſtor is barred by the Fine, there for the moſt part the Heir is 
barred alſo. 


And therefore, if Tenant in Tail be diſſeiſed, and the Diſſeiſor levies a Fine with Pro- 
clamations, and the Tenant in Tail ſuffers five Years to paſs without Claim, &c. hereby 
he and his Iſſues are barred for ever, fo thaj the Heir ſuffers for the Laches of his Anceſtor, 
9 Co. 105. 


(GG) Where a Diſſeiſee, &c, may be barred by a Fine of the Diſſeifor, &c. 


F a Man diſſeiſes me of the Land I have in Fee-ſimple or Fce- tail, and after levies 
a Fine of this Land with Proclamations, and I do not make my Claim, Sc. within 
five Toms after the Proclamations had, hereby I and my Heirs are barred for ever of 
this Land. 
And if I being ſuch a Tenant in Fee make a Leaſe for Years, or be Lord of any Copy: 
hold Eſtate, and my Leſſee for Years, or Copyholder in Fee, or for Life, be ouſted, and 
I thereby diſſeiſed, and the Diſſeiſor levies a Fine, and neither I nor my Leſſee for Years, 


or Copyholder, do make any Claim, Sc. within five Years after the Fine levied ; hereby 
we are all barred for ever, : Þ 
| A 
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" And if one diſſeiſes me of Land, and after makes a Leaſe for Life of it, and then levics 
a Fine with Proclamations, and I ſuffer five Years to paſs z hereby I am barrcd both of the 
Reverſion and of the Eſtate for Life alſo. 9 Co. 105. 3 Co. 87. Co. Lit. 698. 

If Tenant for Life makes a F cofiment in Fee, and the Feoffee levies a Fine with Procla- 
mations, and he in Reverſion or Remainder does not make his Claim, Sc. within five Years; 
hereby be is barred for ever, Plow. in Stowel's Cale, | 
If 1 pretend Right or Title to Land, and enter upon it, and put him out that is in Poſ- 
mon, and then I levy a F ine with Proclamations with an Intent to bar him, and he does 
rot make his Claim, Se. within five Years ; hereby he is barred for ever, alchough he had 
the true Right, and I no Right at all. 3 Co. 79. 

If I purchaſe Land of H. and after perceiving my Title defeaſible, and that a Stranger 
has che Right of the Land, I do levy a Fine to, or take a Fine from another with Procla- 
mations, with Intent and of Purpoſe to bar him that hath Right, and he ſuffers five Years 
to pals, and doth not make his Claim, Sc. hereby he is barred of his Right for ever; and 
in theſe and ſuch like Caſes there is no Relief to be had in Equity. 3 Co. 79. Dot. & 
ud. 8 5 8 , | 

n Fines Ka operate by Diſſciſin where they can have no other Interpretation. 

In the Caſe of Pigget verſ. The Earl of Salisbury, Mich. 28 Car. 2. it is ſaid to be agreed, 
that Fines may work a Diſſciſin when they can have no other Interpretation; as if Tenant 
ur auter vie levies a Fine to a Stranger for his own Life, it is more than ſuch a Tenant 
could do, becauſe his Eſtate was only during the Life of another, and no longer. 

So a Fine ſur Conuſance de droit, &c. implies a Fee, which being levied by any one who 
has but a particular Eſtate, will make a Diſſciſin. 2 Med. 112. 

But in the ſame Caſe, 2 Med. 117. it is ſaid, that in Caſe of a Fine a Leaſe for Years is 
an Impediment or Diſplacing of the Reverſion. 

For if Tenant in Tail expectant upon a Leaſe for Years levies a Fine, it is a Diſcontinuance 
of the Tail; and notwithſtanding the Leaſe, the Fine has ſuch an Operation upon the Free- 
hold, that it diſplaces the Reverſion in Fee. Co. Lit. 32. 

Where one is in Poſſeſſion by Virtue of a particular Eſtate for Life, &c. and accepts a 
greater Eſtate, it ſhall net deveſt the Eſtate of thoſe in Remainder for Life, ſo as the ſame 
may be barred by Fine and Non-claim. 

This Rule ſeems to be cleared arguendo in the Caſe of Smith and Pierce, Paſch. 4 Fac. 2. 
B. R. where a Term for Years was deviſed for Payment of Debts, with a Remainder over 
in Tail; he in Remainder entred and levied a Fine, and ſettled the Land on his Wife for 
Life, and died; the Wife ſurvived, and the Debts not paid; and it was inſiſted the ſaid 
Term was not barred by this Fine and Non-claim z ſed adjeurnatur. | 
But in the Argument of the ſame Caſe this further Caſe fecms to be proved, viz. where 
a Leaſe is for 100 Years in Truſt to attend the Inheritance, and Ceſtuy que Truſt being in 
Poſſc ſion, demiſes to another for fifty Years, and levies a Fine, and five Years paſs, the 
Term of 100 Years is deveſted by ſuch Fine and Non-claim, and is turned to a Right, and 
ſo barred. Vide 3 Med. 195, 196. 


(HH) Where a Fine ſhall be a Bar as to one Perſin and not to another; or as 
to one Part of the Land and not to another, 


If there bs Tenant in Tail, the Remainder in Tail, and the Tenant in Tail bargains and 
ſells the Land by Deed indented and inrolled, and after levies a Fine with Proclamations 
to the Bargainee ſur Conuſance de droit come ceo, &c. in this Caſe as to the Tenant in Tail 
and his Iſſue, this is a Bar, but as to all others it is no Bar although they never make 
any Claim, Ce. 

So if Tenant in Tail levies a Fine of his intailed Land; this is a Bar as to him and his 
Iſſue, but as to all others it is no Bar at all, and therefore he in Remainder or Reverſion in 
their Times may enter notwithſtanding. 10 C. 95. 9 Co. 106. 

So if Lands be intailed to the Husband and Wite, and the Heirs of their two Bodies, and 
the Husband alone levies a Fine of this Land ; this as to the Husband, Tenant in Tail, and 
his Iſſue, is a Bar, but not as to the Wife, for ſhe ſhall be Tenant in Tail ſtill; and yet ic 
ſeems ſhe may not ſuffer a Recovery of this Land afterwards. | | | 
So if a Man attainted of Felony or Treaſon levies'a Fine of his Land; this as to the King 
and Lord of whom the Land is held is void, and is no Bar to their Advantage and Title of 
Forfeiture, but as to all others it is a good Bar. 9 Co. 140, 142. 

So if one levies a Fine of Lands in Antient Demeſne, and of other Lands together; this 
as to the Lands in Antient Demeſne is not good, nor any Bar at all, but as to the other 
Lands it is a good Bar. 7 H. 4. 44. F. N. B. 98. 4 
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(II) What Eftate may be barred by a Fine. 


T HE Eſtates that ſhall be barred by Fine are Eſtates by the Common Law, or by Cop 
hold, in Fee-fimple, Fee-tail, or for Life or for Tears; the Eſtates alſo of Tenay; by 8, 
tute, Elegit, and of Gardians in Chivalry, and of Executors that have Land until Debt © 
Legacies be paid, 

And therefore if one enters upon and puts out a Copyholder of Land, and levies a F 
thereof, and the Copyholder ſuffers five Years to paſs, and makes no Claim, Cc. the Co 2 
holder and his Lord both are hereby barred for ever. wr 

And if a Leaſe be made for Years, and the Leſſor, or another before Entry of the Leſſee 
levies a Fine with Proclamations, and the Leſſee does not make his Claim, Oc. within five 
Years; hereby the Leſſee is barred of his Intereſt for ever. 9 Co. 104. 5 Co. 124, 

The Things whereunto the Statutes relating to Fines do extend, are Lands and Tepe. 
ments, and not a Rent or other Profit apprender out of the Land; and therefore if ! have 
a Rent, Common or Eſtovers out of Land, or a Way over Land, or Power to ſell the 
Land, and a Fine is levied of the Land itfelf, and I do not make my Claim of my Rent 
Sc. within five Years, yet I am not hereby barred of my Rent, Sc. And for this Cauſe 
it is, that if a Tenant in Antient Demeſne levies a Fine of his Land, and five Years paſs, 
the Lord is not hereby barred to avoid it, for herein he claims not the Land, but his antient 
Seignory. Plow. 378. Bro. Fines 123. 5 Co. 124. | 

No Fine ſhall bar any Eſtate in Poſſeſſion, Reverſion or Remainder, which is not deveſted 
and put to a Right at the Time of the Fine levied. 


— — 


And therefore if one levies a Fine of my Lands whilſt I am in Poſſeſſion of it, this Fae 


will not hurt me. 

So if the Tenant of the Land out of which J have a Rent or Common, Sc. levies a Fine 
of the Land, this ſhall not bar me of my Rent or Common, for I am till in Poſſeſſion of 
this in the Judgment of the Law. 

So if there be Tenant for Life, the Remainder for Life; or Tenant in Tail, the Re. 
mainder in Tail, and the firſt Tenant in Tail or for Life bargains and ſells the Land by 
Deed indented and inrolled, and after levies a Fine to the Bargainee; in this Caſe the Re- 
mainders are not barred although five Years paſs without claim; for the Law in theſe Cafes 
adjudges them always in Poſſeſſion. 

So if I make a Leaſe for Years of Land, rendring Rent, and the Stranger levies a Fine 
of the Land, and the Leſſee for Years pays his Rent to me duly; in this Caſe I am ſaid to 
be always in Poſſeſſion, and therefore am not barred by this Fine of my Reverſion; fo if 
there be a Tenant by Copy or Leaſe for Life, the Remainder for Life, and the firſt Tenant 
for Life accepts of a Fine of the Land with Proclamations, and five Years paſs without 
Claim, &c. hereby he that is in Remainder is not barred. 

So if one has a Leaſe for Years of Land, to begin in futuro, and a Fine levied of the 
Land, and five Years paſs after the Term begins; it ſeems this is no Bar, becauſe this Eſtate 
is not put to a Right. 5 Co. 124. 9 Co. 106. . 

A Fine does not bar the Eſtate, but binds the Right; and where the Fine does not turn 
the Eſtate to a Right, there needs no Claim. T. Raym. 149. 9 Co. 106. 2 Inft. 517, 
Cro. Jac. 60. 5 Co. 124. Vent. 81. 

No Fine bars any Eſtate which is not deveſted and put to a Right; and he that at the 
Time of the Fine levied had not any Title to enter, ſhall not be barred by the Fine. T. 
Raym. 149. 9 Co. 106. 5. This is in the Caſe of a future Intereſt, not in Caſe of Tenant 
in Tail barring his Iſſue. Per Stat. 32 H. 8. 

No Fine bars any Eſtate in futuro: For if a Man has a future Intereſt, and the Leſſor is 
diſſeiſed, and the Diſſeiſor levies a Fine, the future Intereſt is not touched; and becauſe it 
is not turned to a Right, he is not bound to claim. T. Raym. 149. 

A Fine of a Ceſtuy que Truſt will bar an Eſtate, but not a Remainder over to another; 
and it has been doubted, whether by a Recovery of a Cefuy que Truſt any Thing be barred. 
Chan. Caſ. 213. | | "+ | 

But 3 has 3 held, that the Fine or Recovery of a Ceſtiy que Truſt ſhall bar and 
2 the Truſt, as it ſhould an Eſtate at Law, if it be upon a valuable Conſideration. 
Ibid. 49. 

And Ceſtuy que Truſt in Tail, where the Remainder in Tail was deviſed over, levied 8 
Fine, and died without Iſſue: On a Queſtion, whether this Fine by Cefuy que Truſt in Tail 
and Non-claim ſhould bar the Remainder-Man, the Lord Keeper was of Qpinion that it 
ſhould, Vern. Rep. 226. vide Mod. Ca. in Law and Eguity 144. 


But 
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"ut if there be an Entry and Claim, guære whether the Remainder is barred. Vide 2 Chan, 
070 64. Williams gr. : ; 
c has been reſolved, that a Fine with Proclamations and Non-claim has all Truſts 
ind Equity (or elſe no Man would know when he was ſure of Inheritance), but this 
.. on two Differences: Firſt, where the Equity chargeth the Lands, there the Fine 
3 but when it charges the Perſon in reſpect of the Land, it does not bar; and if the 
Equity or Truſt be created by the Fine, that Fine ſhall never bar the Equity which 
HH ed. | 
% 2 on the Land by Ceſtuy que Truſt is not ſufficient Claim to avoid the Fine; 
ſor the Claim of an Equity can be made no other way but by Subpena. Chan. Caf. 
278. 
* 75 deviſes Land to B. in Tail, Remainder to C. in Tail, ſubje& to the Payment of 
Legacies, and C. levies a Fine, and five Years and Non- claim paſs, and C. grants a Rent- 
charge to A. and mortgages to B. yet the Legacies are not barred by the Fine and Non- 
duim; for C. having no Title but under the Will, the Purchaſors muſt be preſumed to take 
Notice of the Legacies and the Contents thereof. 2 Yern. 662. 

4. having prevailed with a Woman to levy a Fine of ſome Houſes, and to execute a 
Deed leading the Uſes thereof to him and his Heirs; and it being proved, that ſhe at the 
Time of levying the Fine declared, that ſhe muſt make uſe of ſome Friend's Name in Truſt 
and afterwards by Will declaring, that ſhe only levied ſuch Fine in Truſt, the better to diſ- 
poſe of her Eſtate, and having deviſed it to J. S. ſubject to the Payment of her Debts; the 
Court decreed not only the Eſtate liable to the Debts, but alſo a Conveyance to J. S. the 
Deviſee. 2 Vern. 307. 

Lands are deviſed to Truſtees till Debts paid, and then to an Infant and his Heirs, and 
J. S. a Stranger, enters on the Lands, and levies a Fine, and five Years and Non-claim 
paſs, and the Infant, when of Age, brings an Ejectment, but is barred, becauſe the Truſtees 
ought to have entred ; yet Equity will relieve, and not ſuffer an Infant to be barred by the 
Laches of his Truſtees, nor to be barred of a Truſt-Eſtate during his Infancy ; and the In- 
fant in this Caſe ſhall recover the meſne Profits. 2 Yern. 368. 

A Truſtee ſold the Land to a Stranger, who had no Notice of the Truſt, and a Fine and 
five Years paſt; and afterwards the Truſtee, for a valuable Conſideration really paid, pur- 
chaſed theſe Lands again: And it was decreed, that the Truſtee, notwithſtanding the Fine 
and Non-claim for five Years, ſhould ſtand ſciſed in Truſt as before the Sale. Bovey's Caſe, 
Vern. 60. 2 Chan. Rep. 124. | 

A. ſeiſed in Fee in Truſt for B. for full Conſideration conveys to C. the Purchaſor having 
Notice of the Truſt, afterwards C. to ſtrengthen his own Eſtate, levies a Fine: Whether B. 
the Ceſtuy que Truſt, be not in that Caſe bound to enter within five Years. Vern. 149. B. is 
not bound, becauſe here C. purchaſed with Notice; and although any Conſideration be paid 
by him, yet he is but a Truſtee for B. and ſo the Eſtate not being diſplaced, the Fine cannot 
bar. Per Serjeant Maynard & a, 

Fine levied by a Mortgagee, and five Years Non-claim, will not bar the Mortgagor of 


his Equity of Redemption, who may notwithſtanding bring his Bill co redeem. Vern. 252, 
dee 2 Vern. 18g. 


(KK) Where à Fine is a Corroboration only and no Bar. 


W HERE there is a precedent Agreement amongſt the Parties, as a Feoffment, or the 
like, there the Fine ſhall not paſs any Thing, nor work by way of Eftoppel, but 
only by way of Corroboration, and ſhall be guided by the precedent Agreement. 

And therefore if a Feoffment be made to two and their Heirs, and after a Fine is levied 
to them two and the Heirs of one of them; this ſhall enure as a Releaſe, and ſhall not alter 
the Eſtate. 10 Co. 96, 2. | | | 
If A. enfeoffs B. of certain Land in Fee, rendring Rent with Condition of Re- entry for 
Non-payment of Rent, and by Indenture at the fame Time covenants to levy a Fine of the 
ſame Land to the Feoffee, to the Uſe and Conditions in the Deed of Feoffment, and after 
a Fine is levied fur Connſance de droit come ceo, &c. accordingly ; in this Caſe the Fine ſhall 
enure as a Fine ſur Releaſe, becauſe the Conuſee hath the Fee before, and it ſhall not enure 
by way of Eſtoppel, although it be a Fine ſur Conuſance de droit come ceo, Sc. and therefore 
the Rent and Condition ſhall remain in this Caſe, and not be extinct. Dyer 1 57. Fitz. 
Eftoppel 211, 2 Co. in Cromwell's Caſe. | 


(LL) How 
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(LL) How a Fine is a Bar by Eſtoppel. 


A Fine is ſometimes a Bar by way of Eſtoppel only. _ 

It is called an Eſtoppel where one is concluded and forbidden in Law to ſpeak 294 
his own Act, (although it be the Truth he would ſpeak) whereby his Mouth is ſtopt, = 
Hands are bound, that now he cannot ſay or do that which otherwiſe he might have bo 
or done; and this may be done by Matter of Record, or by Matter in a Deed * 


: . » Or by F46 
in the Country. Vide 2 Co. 4, 55. Plow. 397, 431, 434. F. N. B. 97. 3 Co. 3, 19. 40 
Hind's Caſe. 4 Co. 53,71. 21 . 7. 24. Moor 896. Caſe 869. | | 
Where a Feoffment will work an Eſtoppel, there a Fine (which is a Feoffment Upon R 
cord) will much more work an Eſtoppel. 8 


Eſtoppels do always deſcend upon the Heir general, and upon the Heir at Common Lay 
and none others; and the Daughter which comes in by a Poſſeſſio fratris ſhall eſcape an 
Eſtoppel of the Father. Hob. 31. Co. Lit. 352. 

In every Eſtoppel Privity is required, for it ought to be reciprocal, viz. to bind both 
Parties; and therefore regularly a Stranger ſhall never take an Advantage of nor be bound 
by an Eſtoppel; but Privies in Blood, as the Heir; Privies in Eſtate, as the Feoffee, Leſſee 
Sc. Privies in Law, as the Lord by Eſcheat, Tenant by the Curteſy, in Dower, the Incum. 
bent of a Benefice, and others that come under by Act of Law, or in the Poſt, hall be 
bound and take Advantage of Eſtoppels. Co. Lit. 353. Fr 

A Fine levied by a Remainder-Man in Tail binds by EHoppel. | | 

This Rule ſeems to have been admitted arguendo in the Caſe of Hollis verſ. Carr, Paſt, 
28 Car. 2. in Cancellaria, where it is ſaid, that it would be very hard to decree the Execy. 
tion of the Fine in that Caſe ; for that the Father of the Defendant was alive when the De. 
fendant executed the Deed ; and the Father who never ſealed it being Tenant in Tail, the 
Son who ſealed could have no preſent Right: And how could a Court of Eguity decree 3 
Fine in that Caſe, whereby a Right may indeed be extinguiſhed, but can never be tra. 
ferred, and by which no Uſe can be declared? For though ſuch Fine be good b 


Eſtoppel before the Eſtate- tail deſcends to the Iſſue, yet no Uſe can be declared — 
2 Mod. go. 


(MM) Where a Fine works a Diſcontinuance. 


Fine ſometimes works a Diſcontinuance of Land, and the Poſſeſſion of it. 

A Diſcontinuance is where one that is preſent Owner of the Land grants ſome larger 
or greater Eſtate than he has, (and thereby deveſts and interrupts the Inheritance or Eſtate 
which ſhould or ought to have come to another) and then dies, and another has Right to 
have them, but he cannot enter by reaſon of ſuch Alienation. 

And there is a Diſcontinuance in Fa#, which is where there isa Tranſmutation of Poſ- 
ſeſſion, and in Law, as by Cogniſance of Right by Fine; by which, notwithſtanding that 
the Cogniſor continues the Poſſeſſion, yet the other is Tenant in Law, and the Right of the 
Ifſtate or of the Tail is diſcontinued or diſſolved. Lit. §. 192. Co. Lit. 325. 

All Fines and Recoveries ſuffered by Tenant in Tail to bar the Eſtate-tail are Diſcon- 
tinuances, in which there is no Remedy but in Cale where the Reverſion is in the King. 
10 Co. 96. | 


Where a Feoffment will make a Diſcontinuance, there a Fine will much more make a 
Diſcontinuance. N x 


Where an Eſtate is not diſcontinued, there regularly it is not barred by a Fine. Cre. Eliz 
827. Moor 170. t 1436 3 

A Fine of Lands in Antient Demeſne works a Diſcontinuance, but is no Bar; this appears 
by the third Reſolution in the Caſe of Hunt and Brown, Hil. 1 Ann. where the Court held, 
that a Fine levied in the Court of Antient Demeſne may work a Diſcontinuance though 


that Court is not a Court of Record; for the Diſcontinuance is becauſe the F rechold is re- 


covered in the Action; for every Recoverer recovers a Fee-ſimple; and a Recovery of 2 
Fee-ſimple muſt work a Diſcontinuance. But though ſuch Fine be a Diſcontinuance, yet it 
is not a Bar to an Intail. For it is by the Stat. 4 H. 7. c. 24. that a Fine with Proclamations 


ſhall bar an Eſtate- tail, and no Fine but a Fine with Froclamations is within the Statute, 
nor can bar an Eſtate-tail. Salk. 240. i. 8 1 
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NN) Where 
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(NN) Where a Fine works by way of Remitter. i 


Fine ſometimes works by way of Remitter. 

A Remitter is a Man's Reſtitution to his former Right; or where a Man is come to 
two Titles of Land, and his latter is defective, and not ſo good as the former, he is re- 
mitted to the former and better Title, Sc. 

No Remitter ſhall be where there is a Fine or Recovery to hinder it. Vide Co. Lit. 349. 

But if Tenant in Tail levies a F ine with Proclamations, and after the ſame is reverſed by 
Writ of Deceit; the Iſſue in Tail is remitted, and ſhall avoid all the Eſtates made, becauſe 
the Fine is void between the Parties. Cro, Car. 471. | 


(OO) Where a Fine is an Extinguiſhment of an Eſtate. 


Fine levied by the Iſſue in Tail is an Extinguiſhment of that Eſtate. This Rule has Extinguiſts- 
A been often held, as appears by the Caſe of Symonds and Cudmore, Hil. 2 W. & M. in meat. 
B. R. 4 Med. 4, 5. and the Reaſons and Authorities there cited; ſee alſo Show. 370. that | 
upon the Stat. 32 H. 8. c. 36. (that a Fine Jevied of Lands intailed on the Cogniſor, or any 
of his Anceſtors, ſhall be a Bar againſt the Perſon and his Anceſtors claiming by Force of 
ſuch Intail) It has been often held, that a Fine levied by a Remainder-Man in Tail during 
the Eſtate of a Tenant for Life, was an Extinguiſhment of the Intail. 

Yet a Leaſe made by Tenant in Tail dying before the Commencement, ſhall be good 
againſt a Fine levied by ſuch Iſſue or Remainder-Man in Tail; as was agreed in the ſame 
Caſe of Symonds and Cudmore, which as it is reported in Salk. 338. is thus, viz. in Ejectment | 
a ſpecial Verdict found A. Tenant in Tail in Reverſion after a Leaſe for Years, Remainder 4 
to Iſſue in Tail in Fee: A. made a Leaſe to commence at a Day to come, and died before 
the Day, having Iſſue, who afterwards and before the ſaid Day levied a Fine; and agreed 

r toi? Cur”, 

Firſt, That the Remainder in Fee ſtood chargeable with this Leaſe, and it ſhould have 
been ſerved out of the Remainder in Fee, had the Tenant in Tail died without Iſſue. 

Secondly, That the Eſtate-tail was extinct by the Fine, as much as if Tenant in Tail were * 
dead without Iſſue; for theſe Reaſoas, viz. 1. Becauſe two Fees immediately expectant one 
upon another cannot ſubſiſt in the ſame Perſon. 2. Becauſe by 32 H. 8. c. 36. the Fine is 
declared to be a Bar and a Diſcharge of the Eſtate- tail. 3. Becauſe the Statute of | 
IV/:jtm. 2. having made Eſtates-tail a Kind of particular Eſtates, they are (the Protection j 
of the Statute being gone by the Fine) like all other particular Eſtates, ſubject to Merger 
and Extinguiſhment when united with the abſolute Fee; and ſeveral Caſes are there to 

rove it. | 
F And by that Book three Judges denied Co. Lit. 46. b. and held the Iſſue in Tail had "1 
Llection either to avoid or affirm the Leaſe, and that by Weſtm. 2. but that the Conuſee had 1 
not; for that the Power and Privilege is Perſonal, and cannot be transferred. But note, j 
Holt Chief Juſtice differed, and held the Leaſe actually void quoad the Iſſue, as if Tenant in : 
Tail make a Leaſe; and that as by Law no Act is neceſſary to be done to avoid the. Leaſe, . 
ſo the Fine in this Caſe does not prevent its being void. | | 

Where a Husband is intitled to be Tenant by Curteſy, and levies a Fine with his Wife, 8 wy 
his Right is extinguiſhed. 

This Rule is laid down obiter in the Caſe of Winchurſt and Maſeley, Mich. 5 V. 3. On 
Motion to quaſh the Party's own Writ of Error brought to reverſe a Fine, for that one of 
the Parties to the Fine was omitted in the Writ of Error. The Court refuſed it, ſaying, | 
they could take Notice of nothing but what was on the Record, and not of a foreign Sug- ti 
geſtion ; and cited a Caſe where a Fine being levied by three, two of them brought Error, 1 
and reverſed it, for perhaps the other has nothing in the Land. | | 

But if one intitled to be Tenant by the Curteſy joins with his Wife in a Fine of thoſe Fine by Te- 
Lands to which he is fo intitled ; Quære, whether his Title to be Tenant by Curteſy be not nant by Cure 
extinguiſhed if the Fine be reverſed after her Death? Indeed if it be reverſed in her Life- 3 
time, he may have a new Title. : Right. F 

A Fine levied to a Stranger- may extinguiſh a Right, but cannot increaſe an Eſtate. 

2 Lord Raym. 782. | 

But if he makes a Feoffment on Condition of her Lands, and ſhe dies, and then the 

Condition is broken, ſhall he be Tenant by Curteſy? Quo/? diceret non. 5 Mod. 67. | 
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(PP) How a Fine levied by Decree in Chancery works. 


* Decree in Chancery a Fine was levied to a particular End and Purpoſe, which would 
operate further in Point of Law than the Decree ordered it; and it was reſolved, 


ſuch Fine ſhould not be ſuffered in Equity to work any further than the 
Chan. Ca. 49. 


Fed, that 
Decree Intendeg, 


Q Where a Fine enures as a Releaſe, 


I F A. enfeoffs B. of Land, rendring Rent with Condition of Re-entry for Non-paymery 
and by Indenture at the ſame Time covenants to levy a Fine of the ſame Land to the 
Feoffee, to the Uſes and Conditions in the Deed of Feoffment; and after a Fine is Ievicd 
ſur Conuſance de droit come ceo, c. accordingly : In this Caſe the Fine ſhall enure 23 
a Releaſe, becauſe the Conuſee has the Fee before, and it ſhall not enure by way af 


Eſtoppel; and therefore the Rent and Condition ſhall remain in this Caſe, and not be cx. 
tint. 2 Co. 72. b. 73. 4. 


(RR) Where levying a Fine makes a Forfeiture, and where not; and where (he 
Entry for ſuch Forfeiture 1s good. 


ENANT for Life, Remainder in Tail; the Tenant for Life levied a Fine Come ceo, 

&c.to the Uſe of himſelt and his Heirs; adjudged this was a Forfeiture afterwards 
the Tenant for Life, and he in Remainder, joined in a Feoffment, and made a Letter of 
Attorney to make Livery : Adjudged this was a Diſcontinuance, for it is firſt an Entry for 
the Forfeiture, then it is a Feoffment of him in Remainder ; and laſtly, the Confirmation 
of the Tenant for Life. Dyer 214. 

Tenant for Life, Remainder in Fee, the Tenant for Life made a Leaſe for four Years in 
March. 20 Eliz. and afterwards granted the Lands to B. G. Habendum from Midſummer next 
enſuing for Life; the Leſſee for four Years attorned, and after the Expiration thereof B. C. 
entered and made a Leaſe at Will, and the Tenant for Life levied a Fine Come ceo to the 
Leſſee at Will; adjudged that when B. G. entred by Colour of the Grant made to him by 
the Tenant for Liſe, he was a Diſſeiſor, becauſe an Eſtate of Freehold was granted to him 
to commence in futuro; and if the Fine had been levied to him, the Remainder-Man might 
have entered for a Forfeiture, and ſo he may as it is levied to the Leſſee at Will. 2 Co. 55. 
Moor 423. Cro. Eliz. 450. 2 And. 29. 

Tenant for Life, Remainder in Tail, Remainder in Fee; the Tenant for Life bargained 
and ſold the Lands to one, who before the Stat. 14 Eliz. c. 8. ſuffered a common Recovery, 
in which the Tenant for Life was vouched, and he vouched over the common Vouchee, 
Sc. thereupon he in Remainder entered for a Forfeiture ; and adjudged he might, becauſe 
the Recovery ſuffered by the Tenant for Life made a Andes uy of his Eſtate, for he did 
as much as he could do to diſinherit him in the Remainder in Tail. Co. Sir William 
Pelbam's Caſe. 

Tenant for Life made a Leaſe of Part of the Lands, to hold the ſame at Will, and being 
in Poſſeſſion of the Reſidue, he levied a Fine of the Whole with Proclamations ; the Leſſor 
entered for the Forfeiture on the Land, which was leaſed at Will, and this he did in the 

Name of the Whole, and adjudged good for the Whole; but where a Diſſeiſor makes a 
Leaſe of Part, and continues in the Poſſeſſion of the Reſt, and the Diſſeiſce enters on that 
which is in his Poſſeſſion in the Name of the Whole, that Entry is not good for that Part 
which was in Leaſe, becauſe the Leſſee was in it by Title ; but in the other Caſe, where the 
Tenant for Life leaſes Part at Will, and afterwards levies a Fine, that is a Determination, 
and by Conſequence the Leſſee has no Title to that Part, and then the Entry is good for 
the Whole. Leon. 31. | 

Husband and Wife, Tenants in Tail, had Iſſue two Sons, and they made a Feoffment 
in Fee to the Uſe of the Wife for Life, and after her Deceaſe to the Uſe of the Heirs of 
the Body of the Husband begotten, Remainder in Fee to W. R. afterwards the Mother and 
her youngeſt Son levied a Fine with Warranty againſt her and her Heirs, and the Conuſees 
in that Fine rendered to the Son an Eſtate for ſixty Years, rendring Rent, and then granted 
the Reverſion to the Mother and the Heirs of her Body of the Body of her Husband be- 
gotten, Remainder in Fee to W. R. The eldeſt Son entred, the Mother died, and then 
the youngeſt Son claimed this Leaſe; adjudged that he had no Title to it, becauſe by 


the Entry of his elder Brother, as for a Forfeiture at leaſt, all the other Eſtates are ayoided- 
Dyer 111, * 
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Fine, which is afterwards reverſed by reaſon of the Infancy; in ſuch Caſe the Infant ſhall 
not enter for the Forfeiture, becauſe he aſſented to it by joining in the Fine. 2 Leon. 108. 
The Father having two Sons, made a Feoffment in Fee to the Uſe of himſelf for Life, 
afterwards to the Uſe of his youngeſt Son for Life, ' Remainder to the firſt Son of his 
oungeſt Son who ſhould have Iflue Male of his Body, and to his Heirs for ever; Re- 
nder in like Manner to the Daughter, Remainder for want of ſuch Iſſue to the right 
Heirs of che younger Son for ever: The Father died, the eldeſt Son had Iflue a Son and 
died, the youngeſt Son had likewiſe Iſſue a Son who died without Iſſue, and then his Father 
levied a Fine of the Lands, and the Son of his elder Brother entered on the Conuſees for 
i Forfeiture; adjudged that this Remainder to the firſt Son of the youngeſt Son, who ſhould 
have Iſſue Male, is à contirigent Remainder, and the Remainder to the right Heirs of the 
youngelt Son veſted in him; therefore his levying the Fine was no Cauſe of Forfeiture. 

Car. 205. : 1 | | 
fn a foecial Verdict in Ejectment the Caſe was, Tenant for Life, Remainder for Life; the 
Tenant for Life levied a Fine to him in Remainder for Life, and to his Heirs, and 
this was ſur Cogniſance de droit, &c. Adjudged that both their Eſtates are forfeited, the 
Tenant for 1 TOY the Fine, and the Remainder for Life by accepting of it, 2 Lev. 

T. Jones 65. | 

— > Lite, Remainder for Life, he in Remainder for Life levied a Fine fur Cog- 
niſance de droit come ceo, Sc. as if he had a Fee- ſimple; the Conuſee brought a Quid juris 
clamat againſt the Tenant for Life, who not appearing, he was adjudged to attorn to the Co- 
nuſee; adjudged that by this Attornment the Tenant for Life had not forfeired his Eſtate, 
becauſe it was by Compulſion of the Court, and that the Remainder for Life had not for- 
fcited his Eſtate by levying the Fine, for nothing paſſed but what he might lawfully paſs; 
but the Chief Juſtice and another Judge were of a contrary Opinion as to this Point, for 
that the Forfeiture is not only where there is a Diſcontinuance, but where the Party does any 
Act upon Record, in order to diſinherit him in Reverſion. Cro. Eliz. 731. 

Agreeable to the Opinion of the Chief Juſtice, &c. was this Caſe: . Tenant for Life, Re- 
mainder for Life, Remainder in Fee to one B. B. he in Remainder for Life coming into 
Polſeſſion by the Death of the Tenant for Life, levied a Fine ſar Cogniſance de droit, &c. 
adjudged that by this Fine of the Remainder-Man for Life, the Remainder in Fee was not 
touched or diſcontinued; yet becauſe he had done as much as he could in order to diſ- 
poſe the Fee-ſimple by the Fine, he did thereby take that upon him, which amounts to 
a Forfeiture. Leon. 46. ; h 

Tenant in Tail, upon Condition that if he or any of his Heirs ſhall alien or diſcon- 
tinue the Lands, Sc. that then the Donor may re-enter; he had Iſſue two Daughters, 
and died, one of the Daughters levied a Fine Come ceo, Sc. Adjudged this is a Forfeiture 


of their Eſtate, and that the Donor might enter, becauſe both of them are but one Heir, 
Leon. 292. | EAT 3-957, 5 


(SS) Where Equity will relieve againſt} a Forfeiture by levying a Pine. 


Deviſed to B. the Father for Life, Remainder to his Son C. an Infant, and deviſed 

+ 400/. to the Son, to be paid at twenty-one, and made the Father Executor, and left 
20007. Perſonal Aﬀers z and B. having ſpent the Perſonal Aﬀers, mortgaged the Lands to 
J. & and made Affidavit that. they were free from Incumbrances, and that he was ſeiſed in 
Fee, and levied a Fine for corroborating the Mortgage, and alſo declared the Uſe thereof to 
him and his Heirs, The Son having entered for a Forfeiture, the Mortgagee brought his 
Bill to be relieved, and the Court decreed, That the Mortgagee, notwithſtanding the For- 
> ſhould. hold and enjoy' the Lands againſt the Son during the Father's Fife. Abr. 
E. 257. eee e e ee 


(TT) Claim what, and the different Kinds of Claim. 
(DLAIM is a Challenge of the Ownerſhip or Property that a Man has not in Poſſeſſion, 
but is detained from him by Wrong. # as 

4 5 Brown in his Iutrod. to Fines, p. 67. ſays, There are four Sorts of Claims provided 
y the Law for defeating of Fines, viz. | | ene 

1. By Action Real. a — | | | 

2. By Entry of the Claim in the Chirographer's Officę at the Foot of the Fine. 

3. By actual Entry. tts #34 FLY 

4 By Claim. 


Of 


Where Tenant for Life is of full Age, and he in Remainder, being an Infant, levies a 


4 Fa 


| Fines, - Pin 
Of theſe, the two firſt are by Record, and the other two by Acts in the — 


But as to the ſecond Sort obſerve, that in Michaelmas Term, 29 Elix. it wa 
that where a Diſſeiſor levieth a Fine, and the Diſſeiſee, to preſerve his Right 
Claim in the Record of the Foot of the Fine, this is not ſuch a Claim as Wi 
Stat. 4 H. 7. of Fines. 2 Leon. 53. TE. 


(UU) Of Non-claim. 


ENANT in Tail levied a Fine after the Sat. 4 H. 7. with Proclamations 
Years incurred in his Life-time, and then he died; adjudged that it ſhall ba 

in Tail. Dyer 3. | 

Husband and Wife levied a Fine with Proclamations of the Lands of the Wife, th 
band died, and five Years paſſed after his Death without Action or Entry; adiud * 
the Wife and her Heirs are barred. Dyer 72. W 

Where a Man has a Right to a Writ of Error to reverſe a Fine for an apparent E 
and he ſuffereth five Years to paſs without bringing it, he ſhall be barred by ſuch F.. 
and Non- claim, by the Stat. 4 H. 7. by the Word A#ions in the Statute; and ſo it w; 1 
judged in the Exchequer-Chamber, 27 Eliz. Mandeville's Caſe, Cre. Fac. 332.— Rol 1 
36. 2 Bulſt. 244. | . 
Error in B. R. to reverſe a Judgment in Ejectment in C. B. in a ſpecial Verdict, her 
the Caſe was, That Tenant in Fee- ſimple made a Leaſe to A. M. for 100 Years, in Trot, 
attend the Inheritance; afterwards the Tenant in Fee entred and took the Profits, and * 
two Leaſes to other Perſons for ſhort Terms of Years, which were expired then he as 
a Leaſe to one Germin for fifty-four Years, and levied a Fine with Proclamations to cono- 
borate the Term to Germin, who entred, and the five Years paſſed; adjudged that this Fine 
and Non-claim was a Bar to the Term of 100 Years. Vent. 55, 80. Sid. 349, 458. In 
246, 270. Hardres 448. | | 

A Copyholder of a Dean and Chapter levied a Fine Come ceo, and five Years paſſed 
without any Claim by the Dean, Cc. adjudged in a ſpecial Verdict in Eje&ment, tha 
the ſucceeding Dean was not bound by this Fine and Non-claim ; for if he ſhould, the 
Statutes 1 and 13 Eliz. which reſtrain the Alienation of Church Revenues, would de 0 
little Purpoſe. Vent. 311. 

Non- claim on a Fine no Bar of Deceit to reverſe the Fine. Ld. Raym. 179. 


(VV) Of Entry, 


N Zjectione firme it was held, that where a Fine was levied with Proclamations, and 
a Friend of him who had a Right to the Land entered to his Uſe, but without his Ap 

pointment, in order to avoid the Fine before the five Years paſſed, and the Conuſte re 
entered, and then the five Years paſſed ; that this Entry ſhould not avoid the Fine, unlel 
he who had the Right agreed to the Entry, but his Wen e to it afterwards will not do, 
Cro. Eliz. 561. Poph. 108. Moor 450, 457. 

Where a Leſſee for Life in Poſſeſſion levies a Fine Come ceo, Sc. if the Leſſor does not 
enter within five Years afterwards, he ſhall be barred, by the Opinion of the Ch. Juſt, ud 
another Judge; but Windham was of a contrary Opinion; for he hath Liberty to enter within 
five Years, or may ſtay till the Death of the Leſſee for Life. Leon. 46. 

There was a Leaſe made to commence after the Determination of another Leaſe then it 
Being; the firſt Leaſe ended, the ſecond Leſſee did not enter, but he in Reverſion entered 
and made a Feoffment, and levied a Fine, and the five Years paſſed without Entry ot 
Claim; adjudged that the ſecond Leſſee was barred of his Term by the Stat. 4 H. 7. of 
Fines, becauſe the Words of the Statute are general, and extend to all Eſtates, and tit 
Saving is of Claim and Intereſt, &c. and he who hath a Term for Years, hath an Intereſt, 
and ſuch an Intereſt which may be barred by a Fine, and ſo are the Intereſts of Tenants dy 
Statute Merchant, Elegit, Guardians and Executors ; and though he who hath only a Right 
to an Inheritance cannot levy a Fine, yet if the Tenant of the Land levies a Fine, he ſhall 
be bound by it. 5 Co. 123. | " 

A Leaſe was made Anno 20 H. 6. for eighty Years; the Leſſee died Inteſtate, and 4" 
4 Mar. a Fine was levied of the Lands with Proclamations, and the Cogniſee enjoyed the 
ſame till 37th of Eliz. and then W. R. took out Adminiſtration to the Goods, &. of the 
Leſſee ; two Judges held, that the Right of a Term for Years is not within the Statute © 
4 H. . of Fines, but a Right of Freehold, and therefore this Leaſe ſhall not be bound b 
that Statute, and by Conſequence that the Entry of the Adminiſtrator was lawful ; but An. 


derſon Ch. Juſt. was of a contrary Opinion, viz. that the Statute did extend to a * n 
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Term, and ſhall bind it, if the Leſſee ever was or might have been in Poſſeſſion before the 
Fine levied. r 8 

In a ſpecial Verdict in Ejectment the Caſe was, T. &. beipg ſeiſed in Fee, did for the 
Continuance of his Lands in his Name, and for the Maintenance of his Brother, make a 
Leaſe to G. D. and M. G. for 500 Years, in Truſt for himſelf for Life; and afterwards for 
his Brother, and upon ſome other Truſts, &c. afterwards being till in Poſſeſſion according 
to the Truſt, he covenanted with V. M. and 7. P. to ſtand ſeiſed of theſe Lands, upon the 
ame Conſideration and to the ſame Uſes as mentioned in the Leaſe, and covenanted to levy 
a Fine accordingly, and afterwards levied a Fine, and enjoyed the Profits duting his Life; 
and the five Years being long ſince paſſed, he died, then G. D. one of the Leſſees in Truſt, 
entered; and the Queſtion was, whether the Leaſe for 500 Years was barred by this Fine 
and Non- claim; it was inſiſted that it Was according to the Diſtinction made in Saffin's 
Caſe, viz. where A Leaſe commences immediately in Point of Time, though the Leſſee doth 
not enter, a Fine and Non-claim is a Bar; but it is not ſo where it is to commence in fu- 
turo, which is this Caſe; but adjudged that this Fine was no Bar to the Eſtate for 500 Years, 
becauſe it was levied in Affirmance of it; and it ſhall be intended that the Conuſor continued 
in Poſſeſſion, by the Leave and Permiſſion of the Leſſees; if ſo, then he was but Tenant 
at Will; and being in Poſſeſſion upon ſuch a Privity between them, that will protect the 
Intereſt of the Leſſees; it is like the Mortgagor's levying a Fine and five Years paſs; this 
will not bar the Mortgagee, he being out of Poſſeſſion; beſides this Fine doth not diſplace 
the Eſtate and turn it to a Right, as where there is Leſſee for Years, Remainder for Life to 
another, and the Leſſee for Years levies a Fine, and the five Years paſs, the Leſſor is not 
barred by Non-· claim, becauſe the Fine operates nothing, for Partes finis nibil habuerunt may 
be pleaded; but it is otherwiſe where Tenant for Life levies a Fine, becauſe he hath a 
Freehold, and his Fine diſplaces the Remainders, and therefore an Entry is requiſite within 
five Years after his Death; but in the principal Caſe the Leaſe was precedent to the Eſtate 
of the Leſſor who levied the Fine, and he had a Freehold expectant upon the Leaſe; and 
his Fine is ſo far from working a Wrong, that he intended it ſhould fortify the Leaſe, there- 
fore he ſhall not be made a Wrong-doer againſt his Will; and ſo it has been adjudged in 
Blunden and Baugb's Caſe; nor will the Court preſume it to be a Tort, if it may be intended 
otherwiſe, Hardres 400. Vide Cro. Fac. 60. Moor 220, 298. Noy 23. 

In Ejectment it appeared upon the Evidence that the Title of the Leſſor of the Plaintiff 
was by Virtue of a Remainder limited to him for Life, &c. but that there was a Fine levied, 
and that within five Years after this Title accrued, he ſent two Perſons to deliver Declarations 
on the Lands; adjudged that this was no Entry or Claim to avoid the Fine, becauſe this 
was no expreſs Authority given to them for that Purpoſe. Vent. 42. 

Adjudged upon a Trial at Bar in Ejectment, that where a Fine Come reo was levied by 
Tenant for Life, and the Plaintiff in Ejectment, who had the Reverſion for Life after the 
Death of the Cogniſor of the Fine, directed one to deliver a Declaration to the Tenant in 
Poſſeſſion within five Years after the Death of the Cogniſor, which was done accordingly ; 
that this did not amount to an Entry to avoid the Fine, although in this very Declaration the 
Leaſe was contained, upon which the Ejectment was brought, Saund. 319. 

There muſt be an actual Entry to avoid a Fine, and the Demiſe cannot be laid on a Day 
-4% the Entry. 2 Stra. 1086. Andr. 1253. Caf. Temp. Hardi. 98, 99. 2 Barnard, 

B. 217. 

See more before Chap. 2. concerning Elltłp. 


(WW) The Time of Entry or Claim. 


TH Time in which they muſt make their Claim or bring their Action that have preſent 
Right and no Impediment, is within five Years after Proclamation had, and the Time 
= them which have Impediments is within five Years after the Impediment removed, 

ow. 370. 

And the Time within which they muſt make their Claim or bring their Action whoſe 
Right doth happen afterwards, if they have no Impediment, is within five Years after the 

ime that their Right accrues; and if there be Impediment, within five Yeats after the 
Impediment removed. | 

And the Perſons whoſe Right is ſaved and preſerved are mentioned in the firft and ſecond 
Saving of the Statute of 4 H. 7. and they are Strangers and not Parties nor Privies; and 
they that have Benefit by their firſt Saving of the Statute ſhall have none by the ſecond 
Saving, for he that will be within the ſecond Saving to have Benefit by it muſt be, 

1. Another Perſon. 


2, The Right muſt come and accrue to him firſt. 


Fines. : Part 


3. It muſt come to him after the Fine and Proclamations. es. 


4. His Right muſt be ſome Cauſe or Matter before the Fine, 

A Leſſee for Years ſhall have five Years from the Commencement of his Leaſe t 
Cro. Fac. 60, | 

* that hath two Titles ſhall have two five Years to make his Claim, Fenk, Cen 6 
Caſe 45. Bo 

F be Years are given after a Remainder doth fail, and five Years after the Forfeiture of 
Tenant for Life, and five Years for a Woman to claim her Dower after her Husband's De, 
Plow. 374. Dyer 3. 19 H.8. 7. 

An Infant ſhall have five Years after he comes to his full Age, although he was in lis 
Mother's Womb at the Time of the Fine levied. Plowd, 539. 

Madmen, Sc. have five Years after Cure of their Maladies, although the Infirm;r 
happens after the Fine levied and before the laſt Proclamation, Plow. 339, 367, 375, 35 
Dyer 3. | . 

Strangers out of the Realm at the Time of the Fine levied ſhall have five Years after thei 
Return; ſo alſo if they were in England at the Time of the Fine levied, and within the five 
Years be ſent in the King's Service and by his Commandment. Plow. 366. 

If the Party be beyond the Sea at the Time of the Fine levied, and never returns, but 
dies there, the Heir ſhall not be barred at all. Sir Thomas Cotton's Caſe, 20 Eliz, 

If he be in Ireland or Scotland, he ſhall be ſaid to be out of the Realm. 4 H. 5, Ply, 

67. 
r They who have divers Defects, have five Years after the laſt Infirmity removed; but if 
there be divers Impediments, and once wholly removed, and afterwards they fall into the 
like again, and die; the firſt five Years begun in the Anceſtor's Time ſhall proceed and 
reckon to the Heir, and he ſhall at the End be bound, as the Anceſtor ſhould, if he had te- 
mained free all the five Years. Plow. 375. Dyer 133. 

It he that has Right be beyond Sea at the Time, and never returns, the Heir is not l. 
mited to Time. 

And ſo it is if an Infant being Party to the Fine having preſent Right, if he dies in his 
Infancy, his Heir is not limited. 

And ſo it is of a Perſon Non compas mentis by the Act of God, or a Man in Prifon by the 
Act of the Law, or a Feme Covert by her own AQ, if ſhe dies ſo, being no Parties to the 
Fine. 2 Inſt. 319, 320. Plow. 366. 

The Husband made a Conveyance of his Land by Fine, and afterwards died; if the 
Widow make her Claim within five Years after his Death, ſhe ſhall have her Dower though 
five Years had incurred in the Life-time of her Husband after he levied the Fine; but if ſhe 
doth not within five Years after his Death, being Sole, and of full Age, Sc. and not under 
any Incapacity, as mentioned in the Stat. 4 H. 7. ſhe ſhall loſe her Dower. Goldesb. 148; 
Moor 53. 

The Husband being ſeiſed in Fee levied a Fine, and was afterwards outlawed for High 
Treaſon, and the Conuſee conveyed the Lands to the Crown ; afterwards the Daughters and 
Heirs of the Cogniſor reverſed the Outlawry; and upon n of Droit de Dower to 
the Queen, it was adjudged, that though the five Years were! paſſed long ſince, and after 
the Fine levied, and the Death of the Husband, yet this Petition being within five Years 
after the Reverſal of the Outlawry, the Widow ſhall not be barred of her Dower, becauſe 
ſo long as the Outlawry was in Force, that was a Bar to her Claim; but that being reverſed, 
ſhe ſhall have another five Years after the Reverſal to make her Claim, which ſhe had now 
done by Petition. Moor 639. f 

The Teſtator deviſed the Lands to an Infant in Fee, and died; B. G. entered and levied 
a Fine of it in the Life-time of the Infant, who afterwards died within Age, the Wife ot © 
E. B. being his Siſter and Heir; the Husband fuffered the five Years to paſs without Entry 
or Claim; adjudged that the Fine ſhall be a good Bar to him and her, and all claiming 
under them during the Coverture, but that the Wife, if ſhe ſurvives, ſhall have five Years 
more after the Death of her Husband. Cxo. Car. 91. | 

Writ of Error to reverſe a Fine under which the Plaintiff in the Action claimed; and the 
Defendant pleaded, that he was beyond Sea at the Time of the Fine levied ; the Plaintif 
replied, that the Defendant came into England in Auguſt within five Vears after the Eine le- 
vied, upon which they were at Iſſue, and the Jury found that he came in Jah; adjudged 
that though the Verdict differs from the Iſſue in Point of Time, viz. in the Month, the one 
being in July and the other being in Auguſt, yet the Subſtance of the Iſſue is found, i. 


o claim, 


that the Defendant was in England within five Years after the Fine levied, and might have 


made his Claim; and it is not material in what Month he came, ſo as he was here, an 
thereſore the Fine and Non-claim ſhall bar him, Afarch 3. kk 


— 
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Ia Dower againſt the Tenant of the Land, he pleaded that her Husband Anno 14 Jac. 
. a Fine of the Lands with Proclamations, and that he died in the ſame Year, and 
levie he Widow made no Claim within five Years afterwards, ſo that ſhe was barred by the 
that | M. 7. of Fines ; the Demandant replied, that Anno 15 Fac. ſhe brought a Writ of 
3 againſt the now Tenant, and two others, and that the Writ abated by the Death of 
20 two, and that ſhe now brought this Writ by Journeys Accompts; the Defendant re- 
3 4, that thoſe two were not Tenants, but that one V. R. was Tenant; and upon De- 


murrer to this Rejoinder it was objected that it was ill, becauſe it amounted to a Negative 


nen he was, and ſo the Writ is well brought againſt him; now admitting that 
ak Tenant then, it is true that the Writ being brought againſt him is 92 any 
Claim within the Statute 3. but it he was Tenant then where ſhe brought her Writ againſt 
him and two Others, then it abated by their Death ; and now ſhe brings a ſecond Writ by 
Journeys Accompts, though after the Time limited by the Statute, yet it is a good Claim, 
4 * ſpecial Verdict in Ejectment the Caſe was, A Settlement was made by Covenant to 
ſtand ſeiſed, Sc. to the Uſe of C. M. for ninety-nine Years, if he ſhould fo long live, Re- 
mainder to Truſtees to preſerve contingent Remainders, (which being two Strangers, and not 
of the Blood of the Covenantor, was void as to that) Remainder to the firſt, and ſo to the 
tenth Son of C. in Tail, Remainder to E. M. the Father of the Leſſor of the now 3 7 
in Tail, Remainder to the right Heirs of the Covenantor; in OFober 1656. C. made a Feoff- 
ment to the Defendant, and in Hilary Term following levied a Fine to him; E. M. the 
Father of the Leſſor of the Plaintiff, being then we who died in March 1661. leaving 
the Leſſor of the Plaintiff then and ſtill under Age; C. died in 1664. without Iſſue Male, 
but had a Daughter now living; the Queſtion Was, whether the Leſſor of the Plaintiff ſhall 
have five Years after the Death of C. to enter to avoid this Fine, or if the Entry ſhould not 
be within five Years after the Fine levied z but if the firſt, then he is right in Point of Time, 
being at the Death of C. and till an Infant; but if the laſt, then the Right of Entry being 
attached in his Father, and he not entering within five Years after the Fine levied, the Sons 
are barred. It was inſiſted for the Defendant, that if C. had been Tenant for Life, he in 
Remainder would have five Years to enter after his Death though he might have entered in 
in the Life-time of the Tenant for Life, and this by the Saving in the Sat. 4 H. 7. viz. the 
ſecond Saving, by which future Rights are ſaved; now the Title comes by the Determina- 
tion of the Eſtate for Life, is a new Right which accrues to him in Remainder, and there- 
fore he ſhall have five Years to enter and claim after the Death of the Tenant for Life ; but 
my Lord Coke, in Podger's Caſe, tells us, it is otherwiſe where a Fine is levied by Tenant 
for Years, for then the Entry and Claim muſt be within five Years after the Fine levied, 
becauſe in ſuch Caſe he in Remainder hath a preſent Right, being diſſeiſed by levying the 
Fine; but adjudged for the Leſſor of the Plaintiff that he ſhall have five Years to enter after 
the Death of C. that there are no Words either in the firſt or ſecond Saving of the Statute 
to warrant the Difference of a Fine levied by Tenant for Life, and a Fine levied by Tenant 
for Years, for by the firſt Saving all preſent Rights are ſaved, and by the ſecond all future 
Rights; and there is nothing mentioned of Freehold or Chattels: Now when-Tenant for 
Lite levies a Fine, he in Remainder hath a new Right of Entry upon the Determination of 
that Eſtate, as well as he in Remainder hath upon the Determination of the Eſtate for Life, 
for in both Caſes the Levying a Fine is a Forfeiture z and the Reaſon why it doth not bar, 
is becauſe of the Truſt and Privity which is between the Leſſee and him in Remainder, 
that no Prejudice be done to him by their Acts; now in the principal Caſe the Leſſee 
was truſted with the Poſſeſſion, and if he in Remainder ſhould not haye five Years to enter 
after the Determination of the Eſtate for Years, then there would be an Apparent Injury 


and Fraud done by his Means and Privity. 2 Lev. Whaley v. Taucred. Raym. 209. 


Vent. 241, : 
In i Caſe upon a ſpecial Verdict was, That T. L. acknowledged two Statutes 
to K. and G. and another to B. Which K. and G. extended by Liberate, and afterwards they 
two granted their ſeveral extended Intereſts to one E. L. but that T. L. the Conuſor, ſtill 
continued in Poſſeſſion, and levied a Fine Come ceo to L. and his Heirs; that J. L. demiſeth 
the Lands to the ſaid E. L. in Tail Male, and for want of ſuch Iſſue to his Daughters; 
that afterwards E. L. being in Poſſeſſion, levied a Fine to F. to the Uſe of the ſaid E. and 
his Heirs ; the Queſtion was, that when E. L. had the extended Intereſt upon K. and G.'s 
Statutes, and ſoon afterwards the Eſtate of Inheritance likewiſe in himſelf, and then levied 
a Fine to F. to the Uſe of himſelf and his Heirs, whether that Fine did deſtroy the extended 
atereſts which were in him; and adjudged that it di for when a Fine is levied by him 
Who hath the Freehold, whatever Intereſt he hath beſides paſſes incluſively, not by way of 
kransferring of it, but Conſolidation with the Fee; if ſo, then B. might have entered im- 

e niediately 


pregnant, and to a Confeſſion that the Defendant was Tenant ; for if thoſe two were not 
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mediately, which he did not, but five Years paſſing afterwards without 8 


tent upon his Statute is barred, for he ſhall not have a new five Years after G. 
tute ſhall be ſatisfied by Perception of Profits, or Satisfaction acknowledged upon Re ; 
by Virtue of the Saving in the Sat. 4 H. 7. viz. ſaving ſuch Right as ſhall firſt remain fl 
the Fine levied by reaſon of any Matter before, ſo that he purſue the Right within five Yew. 
next after it ſhall accrue; for whether the Extents upon XK. and G.'s Statutes were barred by 
the Non-claim in the firſt Fine levied by T. L. or deſtroyed by the laſt Fine levied | F / 
there was no Pretence that B. claimed within five Years after either of thoſe Fines 10 Fo 
the Right was not purſued within five Years after it did firſt accrue; and this hag = 
ceſſary to be done where there was only a Right of Action; as for Inſtance, Tenant in 140 
levied a Fine, by which the Remainder was deſtroyed, he having before the Fine levied 5 
an Fſtate for Life warranted by the Statute, and then died without Iſſue; adjudged that be 
in Remainder was barred of a Formedon in the Life of the Tenant for Life within five Ye : 
after the Fine levied, and could not have a new five Years after the Death of the 1. 
for Life, (although he could not enter whilſt the Tenant was living) becauſe of the Dead 
of the Tenant for Life, the Remainder-Man had no new Right, for it was the very ſame! 
had before: In Whaley and Tancred's Caſe it is held, that he in Reverſion ſhall have 3 - 
five Years, after a Term in Being when the Fine was levied ſhall be ended by Efluxion x 
Time; but that was upon an apparent Fraud, where a Fine was levied by a Leſſce for 
Years continuing ſtill in Poſſeſſion ; but even in that Caſe the Reſolution was carried beyond 
the Words of the Statute, for the Right was not purſued within five Years after it firſt came 
and it was a Conſtruction by Equity to weaken the Force of a Statute contrary to the very 
Reaſon of the Common Law, which takes no Care for a Reverſionary Intereſt ; beſides » 
let him who has a Reverſion by Extent have five Years to claim after a precedent Extent is 
ſatisfied by Preception of Profits, or Satisfaction acknowledged, is to let in a Claim after x 
Eſtate that no Man can ſee an End to, whereas other particular Eſtates have an End either 
by expreſs Limitation of the Parties, or by Operation of Law. 2 Vent. 32 1. 4 Mad. 45 

By Stat. 4 & 5 Ann. No Claim or Entry to be made into any Lands, Sc. ſhall be of ay 
Force to avoid a Fine levied with Proclamations, according to the Form of the Statute in 
the Court of Common Pleas at Weſtminſter, or in the Courts of Seſſions in any of the Coun- 
ties Palatine, or Grand Seſſions in Wales, of any Lands, Tenements or Hereditaments; or 
ſhall be a ſufficient Claim within the Statute of Limitation of Actions, and avoiding Suits 
in Law, unleſs upon ſuch Entry or Claim an Action be commenced within one Year aft 
making of the Entry or Claim. | | 

Deviſe to A. and B. for their Lives equally to be divided, and after their Deceaſcs to their 
Heirs Male of their Bodies equally to be divided, and if either of them die without Iſle, 
then to the Survivor and his Heirs Male; 4. and B. make Partition, and B. levies a Fine, 
and ſuffers a Recovery and dies without Iſſue, the Entry of A. is taken away, and no Title 
accrues by Survivorſhip. Stra. 12. 


(XX) Where there is no need of C, 1 


Fine does not bar the Eſtate, but binds the Right; and where the Fine does not turn 
the Eſtate to a Right, there needs no Claim. T. Raym. 149. 9 Co. 106. 2 Luft. 517. 
Cro. Jac. 60. 5 Co. 124. Vent. 81. | 


(YY) How Fines Executory are to be executed. 


T Execution of a Fine is the obtaining of actual Poſſeſſion of the Things contained 
in the ſame by Virtue thereof; and it is either, 
1. By Entry into the Lands; or, | 
2. By Writ. | 
Firſt, By Entry into the Lands; as where the Fine is ſur Cogniſance de droit come ceo que 
il ad de ſon done, the Cogniſee may obtain the actual Poſſeſſion of the Land contained in the 
Fine by an Entry: For in this Caſe of a Fine executed, if the Cogniſor be till in Poſſeſſion 
of the Land whereof the Fine is levied, the Cognifee may without any Writ of Habere fa- 
cias ſeiſinam enter upon him, and ſo get the Seifin and Poſſeſſion of the Land. 
And note, That if a Fine be levied to Husband and Wife in ſpecial Tail, the Remainder 
to the Heirs of the Body of the Husband, and the Wife dies without Iſſue, the Remainder 
is executed in Poſſeſſion of the Husband ; for the Eſtate-tail meets with the Fee-ſimple, 
and it is drowned. 41 Ed. 3. 14. 14 Ed.g.5. 7 H. 4. 23. 2 Weſt's Symb. p. 57. 
Secondly, The Execution of Fines by Writ is cither, 
1. By Habere facias ſeiſinam; or, 
2. By Scire facias. 
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44 A Writ of Habere facias ſeifinam in this Caſe is a judicial Writ iſſuing men of 45 
Record of a Fine executory, directed to the Sheriff of the County where the Land lies, 
commanding him to give the Cogniſee or his Heirs Seiſin of the Land whereof the Fine 


is levied. : 
8 on Writ lies within the Year after the Fine or Judgment upon a Scire Facias. 2 Weſt's 


S 4 53 2 Writ of Scire Facias upon a Fine lies in the ſame Caſe as a Writ of Habere fa- 
dias ſeiſinam does, excepting that it is to be ſued a Year and a Day after the Fine is levied, 
whereby the Sheriff is commanded to warn the Tertenant to appear and ſhew Cauſe, if he 
can, why the Cogniſee or his Heirs ſhould not have Execution. 
At the Return whereof, if the Tenant appears and ſhews no Cauſe to the contrary, the 
plaintiff ſhall have an Habere factas ſeiſinam, ut ſupra. 2 Welt. Symb, ;8. 
A Scire Facias to execute a Fine muſt agree with the Fine, and then it is not material if Surpluſage, 
done Thing be twice demanded thereby, as a Manor, and a Hundred, Parcel of the ſame 


Manor. 27 H. 8. 2. 
| A Scire Facias may be ſued out upon the Note of a Fine before it be ingroſſed by the Upon the 


Chirographer. 22 H. 6. 13. | Now: 
But if a Fine be levied before Time of Memory, a Man ſhall not have Execution by Scire A Fine be- 
Facias. 1 E. 4. 6. contr. 16 H. 7. 9. | fore Memory, 


Where a Fine executory is levied of a Seigniory, if the Land eſcheats, or the Tenant be Of Land in 
forejudged, &c. the Cogniſee ſhall have a Scire Facias of the Land in Lieu of the Services. ee tho 

. 2. 11. 3 
: A 3 makes no Mention whether the Fine be ingroſſed or not, but Cum quidam finis Mittinus. 
levaſſet, Sc. 22 H. 6. 13. 

IF a Fine be levied to A. in Tail, the Remainder to B. in Tail, the Remainder to C. in 
Fee, and the Record is ſent into the Chancery, and the firſt Tenant in Tail dies without 
Ifue, and the Record comes back into the Bench by Mittimus, at the Suit of him in the 
firſt Remainder, and thereupon he had a Scire Facias to execute the Fine, and died without 
Iſſue before Execution had; he in the Remainder in Fee ſhall not hereupon have a Scire Fa- 
tias without a new Commandment, becauſe the Record was once out of Court, and came 
again at the Suit of him in the firſt Remainder, unto whom he in Remainder in Fee is a 
Stranger; yet the Iſſue of him which removed the Record in this Caſe might have a Ccire 
Facias without any new Commandment, becauſe he is privy. 14 H. 7. 16. 9 E. 4. 13. 
14412. 

If two fie a Scire Facias to execute a Fine, and the one dieth, the Survivor ſhall have a 
Sire Facias without any new Commandment. 1 E. 4. 13. 

But if divers Perſons, as Heirs to A. B. pray a Scire Facias, it is not grantable until they 
have ſued ſeveral Writs to the Juſtices of the Bench, commanding them to make Execution, 
E. 4. 13. 21.4 | 

In a Scire Facias to execute a Fine as Couſin and Heir to him in Remainder or Reverſion How Couſin 
after the Death of the particular Tenant, the Plaintiff needs not ſhew how Couſin and Heir, and Heir. 
ſo long as the Plea has Continuance, by 1dem dies, Sc. given to the Tenant, nor at his Ap- 
pearance, nor until the Plaintiff prays Execution; and then the Coment Cofin & Heir is to be 
entered thus in the Roll only: And the aforeſaid J. ſays that he is Coufin and Heir of J. W. ts 
* the Son and Heir of T. W. the Brother and Heir of J. W. 33 H. 6. 54. 41 E. 3. 13. 

24 H. 8. 4. 31. 

In a Scire Facias by him in Remainder upon an Eſtate-tail againſt A. B. ſuppoſing the Baſtardy. 
Donee to be dead without Iſſue, if A. B. pleads that he is Iſſue to the Donee, and the 
Plaintiff replies that he is a Baſtard, it is a good Replication. 40 E. 3. 16. 

Scire Facias upon a Fine levied to T. R. and W. and to the Heirs of the Body of R. the Upon Eſtate 
Remainder to the right Heirs of the ſaid W. J. died, and R. died without Iſſue, and ,. executed. 
ſurvived and died; his Heirs need no Scire Facias to execute this Fine, becauſe it is executed 
in his Life by the Union of the Fee and Freehold in V. 40 E. 3. 20. | 

And ſo if a Fine be levied to a Baron and Feme, and to V. and his Heirs, and he dies, 

and then the Baron and Feme die, the Fine is executed for one Moiety in the Lite of V. 

Plz, Scire Facias 19. 43 E. 3.9. 24 E. 3. 57: | ; 
Tn for Life in Scire Facias had Aid of him in Remainder. 41 E. 3. fo. 16. & 20, Aid, 

22 E. 3. 12. 5 | 

In Formedon in Reverter or Remainder, the Demandant muſt mention the Death of eve- D:ath ſkew:d, 
iy 5 which ha Eſtate and ſurvived his Anceſtor, but rot ſo in a Scire Facias ſur Fine, 
42 H. 3. 1 9. | | 
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5 86 Fines. Part 
en E- If the Plaintiff has ſeveral Eſtates created by one Fine, he needs but one Writ of $7 
fates, Facias, 43 Ed. 3. 11. tho? it be of ſeveral Things againſt ſeveral Tenants, 11 77 wm 
21 E. 3. 14. 24 £.3.25 715 
Default. If in a Scire Facias the Sheriff returns the Party ſummoned, and he appears not, Execy. 
tion ſhall be awarded. 43 E. 3. 13. | | 
Revertion; If a Fine ſur Cogniſance de droit come, &c. be levied of a Reverſion by the Name of th 
Land, it is not executory. 43 E. 3. 15. 


Seigniory. If the Services eſcheat after a Fine levied of the Seigniory, the Cogniſee ſhall haye Er 
cution of the Land eſcheated. 48 H. 3. 11. e 
Of Things A Scire Facias lies ſometimes of Things not compriſed in the Writ; as if in a Fins ; 
out of te Releaſe the Cogniſee rendets Rent in Tail. 48 E. 3. 8. up 
Writ. 
Execution by If Land be given by Fine for Life, the Remainder to Baron and Feme in Tail, and th 
Entry of him Baron dies, and then the Tenant for Life dies, and the Feme enters, the Fine is executed 0 
in Remainder: as their Iſſue needs no Scire Facias. 49 Ed. 3. 12. N 
Scire Facias lies for the Donor in Tail againſt any that abates after the Death of the 


2 . : . Donee 
in Tail by Fine, without Iſſue. 22 Z. 3.12. 

Upon general Non-tenure pleaded, the Plaintiff may take Execution at his Peril: But ſpe. 
cial Non-tenure ſeems a good Plea. 7 H. 6. 25. 


A Man ſhall not have Execution upon Nihil returned, becauſe the Tenant may be ſyn. 
moned in the Land demanded. 24 E. 3. 25: 

If a Fine be levied to Huſband and Wife in Tail, the Remainder to his right Heirs, 
and they having Iſſue, the Huſband dies, the Wife has Iſſue by another Huſband and Cies, 
the Iſſue by the firſt Huſband enters and dies without Iſſue, and his next Heir enters, a jr 
to the Remainder in Fee, againſt whom the Iſſue by the ſecond Huſband brings a Scire Ei. 
cias and recovers, by reaſon that the Fee could never execute in Poſſeſſion in the Elder Bro. 
ther during the Eſtate-tail. 24 E. 3. 30 & 62. 

A Feoffment with Warranty from the Plaintiff's Anceſtor, is a good Plea in a Scire Facins 
upon a Fine. 22 H. 6. 39. 

The Heir ſhall have his Age in Scire Facias. Cont, Weſtm, 2. cap. 45.——4 |, j 
28 & 60. | 


(ZZ) Of Attornment upon a Fine. 


A Fine of a Reverſion ought not to be ingroſſed until the Tenant for Term of Life attorns 

for until Attornment he is diſpuniſhable of Waſte ; neither can the Cogniſee avoy up- 
on him for the Rent behind before Attornment. 22 H. 6. fol. 13. Plow. 431. 

And the Cogniſee may compel ſuch Tenant for Life to attorn by Quid juris clamat, a ju- 
dicial Writ iſſuing out of the Record of the Fine which lies in the Cuſtos Brevium's Hand, 
and lies for the Grantee of a Reverſion or Remainder to force the particular Tenant to 
attorn, 0 
Or a Quem redditum reddit, a judicial Writ iſſuing out of the Note of a Fine againſt the 
Tenant of the Land, to compel him to attorn upon the Grant of Rent-Seck or Rent- charge 
out of the Land. 

Or a Per que ſervitia, a judicial Writ iſſuing from the Note of a Fine, and lies for the 
Cogniſor of a Manor, Seigniory, chief Rent, or other Services, to compel him that is Te 
nant of the Land at the Time of the Note of the Fine levied to attorn unto him. 

And this muſt always be ſued forth upon the Note of the Fine made by the Chirographer, 
and before it be ingroſſed by him, for after the Ingroſſing it cannot be had, F. N.. 
47. a. 5. 
ur more concerning theſe Writs and the Forms thereof, ſee 2 Weſt's Symb. from p. 4) 
to 54. 

Nate, That by Stat. 11 G. 2. c. 19. F. 11. The Attornment of Tenants to others | 


void, except in Conſequence of Judgments or Decrees, or with the Conſent of the Land- 
lord, or in Caſe of Mortgages forfeited, | 


See more concerning Attornment before, p. 457. 


(AAA) Of avoiding Fines in general. 


| Kf ine may be avoided for good Cauſe in many Caſes ; as, 
1. By the Death of all or ſome of the Parties before it is finiſhed. 
2. By ſome Error eſcaped in the ſuing of it out and Proſecution of it. 
3. By Fraud, Deceit or Covin that hath been uſed in it. 


4. 


„32 
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4 By Claim, Entity, Kc. 

By Sentence of a Court. : 3 

* 41 ſo it is ſometimes avoidable by a Writ of Deceit, ſometimes by a Writ of Error, and 
fometimes by Pleading only. 


ding of a Fine by one defeats it againſt all, althoꝰ their Right were bound before b 
oF 1 . which ſets at large all other Rights above them. Ploco. 358. Y 


If the Huſband and Wife levy a Fine, and both of them be within Age, whilſt either 
of them be within Age they may avoid the Fine as againſt them both. 1 Co. 76. 
R 415 there be Tenant for Life, and he in Remainder in Tail being an Infant, and they 
tuo levy a Fine, and he in Remainder reverſe it for Infancy; this ſhall not avoid the 
Fine as to the Tenant for Life alſo. Hid. | | 
Lands that are bought of divers Perſons may paſs by one Fine, and then the Writ of Co- 

venant muſt be brought by all the Vendees againſt all the Vendors, and they muſt every one 
of them warrant for himſelf and his Heirs, and ſuch a Fine is good. 

if Lands lie in divers Shires, it may be contained in one Concord, and good enough; 
but there muſt be ſeveral Writs of Covenant in every County, elſe the Fine will not be good. 
is Ed. 4. 33· Dyer 227. 4 

A Fine may be reverſed as to part of the Land, but cannot be reverſed in toto as to one 
man, and ſtand good as to another. Ld. Raymd. 179. | 


Firſt, By Death of ſome of the Parties. 


If either of the Parties Cogniſors die after the Cogniſance or Concord, and before the 
King's Silver be entered, this will avoid the Fine, and it cannot be made good : But if the 
King's Silver be entered in Paper, or upon the Back of the Writ or Covenant (as the Uſe is) 
and the Party dies after this; the Fine by this ſhall not be avoided, but may be finiſhed, 
Vide Cro. Eliz. 469. Dyer 89, 320, 220, 246. 5 Co. 39. Co. Lit.g. 2 Inſt, 511. Heb. 

o, 403, 404. 
Were he U dies after the Cogniſance made, the Writ of Covenant and Dedimus 

Poleſtatem being antedated, and the King's Silver paid, the Fine will be a good Fine. Fenk. 
Conf. 4. e. 28. 7. b. 3. 5 

It 55 held ffs, 1. if a Judge take the Cogniſance of a Fine, and before it be certified 
the King demiſes, and the Judge has Notice of this; that now the Fine cannot be certified, 
for his Patent is at an End: And there ſeems to be the ſame Reaſon for Commiſſioners to 
take a Cogniſance by Dedimus Poteſtatem. Jenk. Cent. 4. c. 28. 

Note, That where any fine is levied, it ſhall be ſaid to be all that Term wherein it is le- 
vied in pectore judicis to amend it for Error, as the Judges ſee Cauſe. Latch 180. 

If any one of the Conuſors dies before the Conuſance be certified after it is acknowledged 
and taken, the Fine cannot now be made a good Fine; and yet if the Commiſſioners ſhall 
certify this Conuſance with an Antedate, and the Fine be finiſhed, this may be a good Fine 
at the Common Law : But if the Conuſance be certified, and the King's Silver paid to the 
King before the Death of the Conuſor, the Fine may be ingroſſed and finiſhed after his 
Death well enough, and it will be a good Fine. 

And if a Feme Sole makes a Conuſance of a Fine, and before it be certified and ingroſſed 
ſhe takes a Huſband ; this will not hinder the Fine from being finiſhed ; and altho' it be re- 
corded and iſſued out in her Name as Sole, whereas in Truth ſhe is Covert and of another 
Name, yet the Fine is good; however in this Caſe it is not amiſs to get a Releaſe of Errors 
from her Huſband, Dyer 220, 246, 254. Crom. Jur. 92. 


Writ of Deceit to avoid a Fine may be brought after the Death of all the Parties. 
Ld, Raymd. 178. 


Secondly, by Error, 


The Fine muſt be levied and ſued out in that Manner and Order as before is ſet forth; 
tor if it be not ſo, but that there wants an original Writ, or if there be one, it bears Tefte 
after the Dedimus Poteſtatem, or the like; it will be a defective Fine, and either ip/o fato, 
or at leaſt voidable by Writ of Error. 


No Error but ſuch as is notorious ſhall avoid a Fine for in this the Rule is, Conſenſus tollit 
errorem. | 


s Error, for which the Fine may be reverſed ; but for the Teſte of the Writ of Covenant 
ter the Dedimus Poteſtatem, this is amendable, Latch 186. 


A Writ 
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If there wants an Original, or if there be a Writ, and that bears 7 e after the Dedimus Original Di. 
Poleſtatem, or the Dedimus Poteſtatem be to two, and one alone takes it; this, it is ſaid, dim. 
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Rrror De re- 


ram wobis, 


Es. 


Error con- 
trary to the 
Record. 


Caption. 


Pr oclama- 
tions. 


©-ire Facias, 


Bar. 


Lands in di- 


vers Counties. County, this will be Error. Dyer 225, 15 Ed. 4. 13. | 


A Writ of Error De recordo quod coram vobis, Sc. lies in B. R. on Affitmance there cf. 
N a 


cordo quad co- Fine levied in C. B. Salk. 337, 338. 


And yet the Writ of Error in B. R. to reverſe a Fine in C. B. removes the Tranſer: 
only, and not the Record itſelf. Salk. 337, 338, 341. | ITS TS upt 

But if the Court of B. R. adjudge the Fine erroneous, then a Certiorar; goes to th, 
Chirographer to certify the very Fine, and when it comes up it is actually cancel 
Salk. 241. | 

N > rer may be alledged to reverſe a Fine where the Error is contraty to the Rey 
Certificate of the Juſtices; as to ſay, the Commiſſioner was not-a Knight, when the D. 
dimus Poteſtatem faith he was. Jenk. Cent. 6. c. 53. Dyer 89. Cro. Fac. 11. Yelp, 2 5 

If a Dedimus Poteſtatem be awarded againſt two, and one of them takes the Cant I 
of the Fine, which is afterwards drawn up in the Common Pleas, yet the Party un 
have a Writ of Error, becauſe the Caption was without Warrant, being contrary to the R 
cord, for the Dedimus is Parcel of the Record; but if ſuch an erroneous Caption be he 
on a Dedimus, and the Fine is drawn up not as upon a Dedimus, but as a Fine acknoy: 
ledged in Court; in ſuch Caſe it ſhall not be avoided for Error in the Caption, TZelv. 33 
Cro. Fac. 11. 

THe Writ of Covenant was returnable O Pur', and dated 23d January, the Dediny 
Poteſtatem bore Date the ſame Day, and the Judge certified the Caption on 14 of 
February, which was two Days after the Term, and the Fine was hec ęſi finalis conceriis 
facta, Sc. in Octab' Pur? and afterwards it was recorded in Eaſter Term; and yet this wx 
adjudged a good Fine. Hutt. 135. 

Four Proclamations were made on a Fine every Term, according to the Statute 4 H. 
but the 13th was made on the 7th of June, which was not dies juridicus, being Sunday, ard 
that was aſſigned for Error to reverſe the Fine; but adjudged that the Fine ſhould ſtand, and 
the Proclamations only ſhould be reverſed ; for the Statute doth not appoint any new Form of 
Fines, but they remain in Subſtance and Form as they were before; it is true it gives Pro- 
clamations upon the Fine, to the Intent that Strangers may have Notice of it ; but the Fine 
itſelf is perfect without Proclamations, and being Matter of Record, ſhall bind the Parties, 
Plow. Com. 265. Dyer 182. | | ; 

On Error to reverſe a Fine a Scire Facias muſt go againſt the Ter-tenants, for the Conuſees 
are (often) but nominal Perſons. Salk. 339. 2 Salk. 598. 

The ſame Rule is affirmed and ſaid to be for fear of Purchaſors and in Favour of 
them; and though in Striftneſs of Law a Scire Facias being returned againſt the Conu- 
ſees is ſufficient, yet the Courſe of the Court is to have it alſo againſt the Ter-tenants, 
Salk. 

4 reverſe a Fine levied in the County Palatine of Cheſter, and ſeveral Errors al- 
ſigned z but becauſe there was no Scire Facias againſt the Ter-tenant, who might have ſome- 
thing to plead as a Releaſe or other Matter, there was no Anſwer made to the Errors, but 
a Mandamus was awarded to the Chamberlain of Chefter, to warn the Ter-tenant ad audiend 
errores. Dyer 321. "Wet „5 

Error to reverſe a Fine levied by Charles Earl of Devonſbis; the Writ was brought by 
the Plaintiff as Couſin and Heir of the Earl, and a \Scire Facias ad audiend* errores, and did 
not ſhew in either of thoſe Writs how he was Couſin to the Earl; adjudged good, for the 
firſt Writ is only a Commiſſion to hear Errors, and needs not ſuch Certainty; and the Kite 
Facias is founded upon it, in which it is not requiſite to ſhew any Title, unleſs it is in ſome 
ſpecial Caſe varying from the common Form; and though in ſome Writs and Cafes it is 
ſhewed how Couſin, as in Vernon's Caſe, yet it is not neceſſary ſo to do. Mich. 14 Fc. 
Sir Richard Champernoon ver. Sir William Godolphin. 

One may bar himſelf of this Writ of Error by a Feoffment of the Land, or a Releaſe of 
his Right to the Land, or by a Recovery, or by a Fine and five Years paſt. Cro. Eliz. 69. 
Co. 77. 2 Co. 77. 2 Inſt. 518, Cro. Fac. 332. 2 Leon. 263. | 

And by making of a Leaſe for Years, he may ſuſpend it. 

A Writ of Error was brought to reverſe a Fine levied in Lancaſter by Tenant in Tail; the 
Defendant in the Writ of Error pleaded in Bar, that the Tenant in Tail had ſuffered a Re- 
covery, in which he was vouched, and thereupon he appeared, and vouched the common 
Vouchee; and upon Demurrer the Queſtion was, whether the Iſſue in Tail was not barred 
by the coming in of the Tenant in Tail as Vouchee, to bring this Writ of Error to reverſe 
an erroneous Fine which he had levied; and adjudged that he was barred. Mover 367. 

If the Lands lie in divers Counties, and there be not ſeveral Writs of Covenant tor eve!) 


Where 


7 74.4 # Wh Fines. 


Where Error is in the Proceed of the Proclamations only, there they only ſhall be re- . 
verſed, and the Relt of the Fine ſhall ſtand good at Common Law. Hughes's Abs. 938. 


Caſe 2, 33 4. 


Husband and Wife levied a Fine of the Lands of the Wife, ſhe being then under Age, and Infancy. 


afterwards they ſuffered a Recovery, wherein they being vquched, vouched over the common 
vouchee, &c. there were two Writs of Error brought, one to reverſe the Fine, and the 
other the Recovery; adjudged that it was clear the Fine ought to be reverſed for the In- 
fancy of the Wife; but it was doubted concerning the Reverſal of the Recovery, becauſe 
ſhe appeared in Perſan, and vouched ; yet afterwards it was reverſed, Gold/. 181. 

Husband and Wife levied a Fine of the Lands of the Wife, ſhe being an Infant ; both 
of them brought a Writ of Error to reverſe the Fine; adjudged that it ſhall be reverſed as 
to both for the Infancy of the Wife, and not ſtand good as to the Husband, and be re- 
verſed as to her, becauſe it is an intire Thing, and cannot be affirmed in Part and reverſed 
in Part. Leon. 115. Owen 21. | : 3 | 

Tenant for Life, Retnainder to an Infant in Fee, join in a Writ of Error to reverſe a Fine, 
it ſhall be reverſed as to the Infant only. Leon. 155. 

An Infant may avoid a Fine by a Writ of Error during his Minority, but not afterwards. 
2 Co. 230. Dyer 201. 


After the 7 %e of the Writ of Covenant, and the Dedimus Poteſtatem to take a Fine of a Marriage. 


Feme Sole, and before the Day in Bank to record and ingroſs it, ſhe married; adjudged 
that this Fine ſhall be ingroſſed as her Fine; fot ſhe had done all ſhe could do, and the Fine 
ſhall bind her and her Heirs; but if ſhe had died, in ſuch a Caſe the Writ of Covenant 
ſhould abate, that being by the Act of God, but 1 was her own Act. Dyer 246. 


Error to reverſe a Fine, that it was levied of a Reverſion, &c. and the Conuſee brought Death. 


a Quid juris clamat, in order to compel the Tenant to attorn, and pending the Writ he died; 
then his Heir brought a new 2uid juris clamat, and the Tenant pleaded, that as to one 
Part he claimed the Fee, and as to the other Part he was ready to attorn, and the Plaintiff 
accepted thereof, and as to Remainder Quod defendens eat inde fine die; and the Fine was in- 
groſſed, and Proclamations made; the Error aſſigned was, that the Conuſee alone was to 
have Election, whether he would have the Fine with Proclamations or not, and that he being 
now dead, his Heir cannot have it with Proclamations; beſides, the Judgment in the Quid 
juris clamat is, that the Fine be ingroſſed for Part, and here it was ingroſſed for the Whole; 
but adjudged that the Heir hath Election to have the Fine with Proclamations as well as his 
Anceſtor had, for it is for his Benefit; as for the Quid juris clamat it is not material, for the 
Conuſee might have the Fine ingroſſed without that Writ; it is true he might not compel 
the Tenant to attorn without it, therefore he brought the Writ for that Purpoſe; and though 
the Judgment is, that the Fine be ingroſſed in Part, yet if he will he may have all the Fine 
ingroſſed. Cro. Elig. 692. 

The Husband made a Feoffment in Fee to the Uſe of himſelf and his Wife and the Heirs 
of their two Bodies, Remainder to the right Heirs of the Husband ; they had Iſſue a Daughter, 
then the Husband died, and the Daughter married, and ſhe and her Husband joined in a 
Fine to confirm her Eſtate, and then ſhe died without Iſſue; her Couſin and Heir brought a 
Writ of Error to reverſe the Fine, and aſſigned for Error, that after the Writ of Covenant 
and before the Caption certified, viz. 25th of March, which was before the Teſte of the De- 
dimus, the Daughter died; but this being contrary the the Record certified by the Judge 
who took the Caption, was not ſuffered to be aſſigned for Error. Dyer 89. 

So where fifteen Proclamations were made, and one of them out of Term; it was ad- 
Judged that the Fine ſhould ſtand, and the Proclamations be reverſed. Dyer 2 16. 

Writ of Error to reverſe a Fine; and the Error aſſigned was, that the Anceſtor of the 
now Plaintiff in Error who levied this Fine, died between the Teſte and Return of the Wric 
of Covenant; the Defendant pleaded, that after the Death of him who levied the Fine, the 
Father of the now Plaintiff entered on Parcel of the Lands, and made a Feoffment in Fee 
to B. G. and upon Demurrer to this Plea it was adjudged for the Defendant, and that the 
Plaintiff was barred of this Writ of Error by the Entry of his Father, and his Feoffment of 
Parcel; for where a Man hath a Right of Action to recover the Land, and it is ſuſpended 
or extinguiſhed as to Parcel, it is extinguiſhed as to the Whole; but if he hath an actual 

ight to the Land itſelf, he may releaſe or ſuſpend it as to Part, and it ſhall remain good 
for the Reſidue, Moor 413. wh | 

Tenant in Tail, Remainder to H. in Tail, Remainder to V. M. in Tail, the Remainder 
over in Fee, &c. The Tehant in Tail and his Wife and H. who was the next in Remainder, 
Join in a Fine, and on the laſt Day of Jannary 3 Car. the Writ of Covenant was brought, 
and the Caption was 2d of February following; and ſo the Fine went on, and five Years 
and more paſſed ; then a. Writ of Error was brought to reverſe it, and the Error aſſigned 
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Miſnomer. 


Miſpriſion 
amended. 


Variance. 


of St. Inderion; the Cogniſor had Lands in Poriguyn, and the Jury found that Portzum 


Caption was upon the Dedimus, in which the Land was mentioned to be to the Husband and 


was, for that the Tenant in Tail having Iſſue, died before the Return of the Wii, © 3 
King's Silver was entered, fo that the Eſtate-tail deſcended on his Iſſue, and by Conf the 
H. the next in Remainder, had nothing at the Time of the Perfecting the Fine; and th 
upon he alledged Diminution in the Record, before the Chief Juſtice of Cheſter, (this n 
being levied there) and afterwards before the Prothonotary, who returned no Diminution © 
the Record, for that the King's Silyer was entered on a Paper-Book in the Office Ty 
without ſhewing for what; and thereupon the Defendant demurred, and that the Plain 
Joined in Demurrer. It was inſiſted, that this was no Entry of the King's Silver, it bein 
in Paper, and all Records ought to be in Parchment; it is true, if a Feme Sole bring: 
a Writ of Covenant which is taken by Dedimas, (as in this Caſe) and before the Renm 1 
the Writ ſhe marries, the Fine ſhall go on and bind her, becauſe the Marriage was her ,, 
Act; but in the principal Caſe, the Death of the Tenant in Tail was by the Act of G l 
and as to the five Years paſſing, that ſhalt not hinder where the Fine itſelf was erronecy,. 
and of this Opinion were two Judges, and ſo was the Chief Juſtice; but he helq, that the 
Entry of the King's Silver could not come in Queſtion ; for to proceed on a Fine after the 
Death of the Cogniſor, and before the Return of the Writ, is building without a Foun. 
dation; that in all Fines the Writ of Covenant is the Foundation; that where the King's 
Silver is entered, and the Fine ingroſſed, the Fine is good though one of the Parties die 
that even in the principal Caſe, it the Tenant in Tail had not died, the King's Silver might 
be paid; and if not, yet there was a A for it; and in Favour of common Aff. 
rances it ſhall be preſumed to be paid; ſo Judgment was, that the Fine ſhall be reverſed 
in the Whole. 2 Sid. 54,92. Dyer 246. 

Tenant in Tail of a Meſſuage and Lands called Eons, lying in L. levied a Fine thereof 
by the Name of a Meſſuage, and 200 Acres, &c. lying in Efſington, Eſton and Chilfer, 
and the Jury found that there was not any Vill, Hamlet, or Lieu Conus, by the Name d 
the Meſſuage or Tenement called Eſtons, out of the Vill or Hamlets, and that none of the 
ſaid Tenements were in Eſington or Chilford ; it was objected, that a Fine cannot be df 
Lands in a Vill or Hamlet, by the Name of a Lien Conus, for the Vill being the Principd, 
ought to be named; but adjudged that the Fine being an amicable Aſſurance, ought to be 
taken favourably ; and fince it is recorded, it ſhall be good. Cro. Car. 196 & 201. 

In a ſpecial Verdict in Ejectment the Cafe was, A Fine was levied of Lands in the Parich 


had a Tithingman, but that the Conſtables of $7. Inderion did exerciſe their Authority in 
Portgwin ; Queſtion was, whether the Lands in Poriguyn paſſed by this Fine; and 
this depended upon another Queſtion, whether Por/gwyn was of itſelf a Pariſh, becauſe 
it had a Tithingman, or whether it was a Vill or Hamlet in the Pariſh of S/. Inderion; ad- 
judged that if it had been found that they had diſtin&t Conſtables, and could not interfere 
in their Authority, that then they might be diſtinct Pariſhes ; but here it is found that the 
Conſtables of St. Inderion did exerciſe their Authority in Poriguyn, therefore it muſt be a 
Vill in Inderion, and a Pariſh may contain many Vills; and if a Fine is levied of Lands in 
the Pariſh, it paſſeth whatſoever is in the Vills. Vent. 170. 2 Med. 234. 2 Vent. 31. 

The Conuſor levied a Fine of a Manor, and of ſeveral Acres of Lands, naming them, 
to the Value of 20 Marks per Annum, ſo that the King's Silver was 405. for the Whole, 
and the Clerk to whom it was paid entered it thus, (viz.) B. G. Dat Domino Regi 40s. jro 
licentia concordandi in placito conventionis of ſo many Acres, leaving out. the Manor ; upon 
which a Writ of Error was brought; and the Tranſcript of the Record being removed into 
the King's Bench, it appearing to the Judges of the Common Pleas, upon Examination, 
that the King's Silver was paid for the Whole, they amended the Record, it being but the 
Miſpriſion of the Clerk. 5 Co. 43. 

Error to reverſe a Fine, becauſe the Caption was by Roger Manwood Chief Baron, on the 
27 Martii 27 Eliz. and the Dedimus Potęſtatem was dated g Aprilis, ſo as the Caption was 
taken without Warrant; but this was held not to be Error; then it was objected, that the 


Wife, and to the Heirs of his Body on her Body to be begotten; and the Fine ingroſſed 
was, to the Heirs of the Body of the Husband on her to be begotten; ſo the Word Body 
was left out; but adjudged this Variance was not material, becauſe in both Caſes the Worcs 
are of the ſame Import, and the Wife hath but an Eſtate for Life, and the Husband an 
Eſtate-tail in both Limitations. Cro. Elix. 275. 

The Writ of Covenant and the Dedimus Poteſtatem were, that a Fine ſhould be of the 
Manor of R. and of 20 Acres of Land, and 405. Rent in R. and the Concord was, Quad 9g 
novit Manerium & Tenementa præd' cum pertinentiis eſſe jus, Sc. leaving out the Rent, 
ſo it varies from the Writ of Covenant and Dedimus; and this upon Error brought was al- 
ſigned for Error; but adjudged it was not Error, becauſe the uſual Courſe of the Fine · Offce 
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is, that where a Fine is levied of a Manor and a Rent, Sc. if the Rent is under 51. yearly, 
they never mention it in the Fine; bur if it is 54. or more, then they mention it in the Con- 
cord; another Error afſigned was, that the Pedimus was directed to Roger Mantvood, who 
was then a Knight, and the Caption was taken by Roger Manwood, Knight, and fo certified 
by him; but this was not allowed, becauſe it was expreſly againſt the Judge's Certificate. 

ac. Ih» , 

_— Variance in the Perſons in the Render, or of the Eſtates of Lands, except it be very 

ſs, will not make it void. Hughes's Abr. 239. Caſe 9. 946. Caſe 10. 

Notwithſtanding a Variance between the Deed and the Fine, yet the Fine is by Con- 
ſtruction of Law to the Uſes of the Deed, if nothing appears to the contrary. Lord 

239. 

Writ + Error to reverſe a Fine, and one of the Parties to the Fine was omitted in the piſonti- 
Writ, whereupon the Plaintiff in Error moved for Leave to quaſh it; but it was denied, nuance. 
becauſe the Court cannot take Notice of any Thing but what is of Record; however they 
made a Rule that the other Side ſhould ſhew Cauſe why the Plaintiff might not diſcontinue, 
though Writs of Error are ſeldom diſcontinued. 5 Mod. 67. 


Thirdly, By Fraud, Deceit or Covin. 


If a Fine be gotten or obtained by any notorious Fraud or Practice, it may in ſome Caſes Yacar, 
be avoided by a Vacat. Vide Cro. Eliz. 518, 531,471. Moor, Caſe 21. Plow. 370. 

If a Leſſee for Life or Years, or a Copybholder, levies a Fine of Covin on Purpoſe to bar 
him in Reverſion, or the Lord of his Inheritance; this may be avoided for Fraud, and there- 
fore Non-claim within five Years ſhall not hurt in this Caſe. 9 Co. 105. 3 Co. 78. 

And as a fraudulent Deed or Conveyance may be avoided tor Fraud, ſo a Fine may be 
avoided. | 

So alſo it ſeems the Law is of a Fine ſuffered in Purſuit of an ꝝſurious Contract. 3 Co. 

18, 80, 45. 16 H. 7. 5. Jenk. Cent. 6. Caſe 45. Stat. 13 Eliz. & 76 Eliz. Style 288. 

A Fine levied to deceive a Purchaſor or Creditor, may be void, or be voidable. Vide 

Co. 79. 

, But i one pretends Title to Land, and enters and diſſeiſes the Tenant, and after levies a 
Fine with Intent to bar the Diſſeiſee; this is good. 

And if the Diſſeiſee ſhall not enter or claim within the five Years, he is barred. 3 Co. 79. 

Note, That it is Felony without Benefit of Clergy, without Corruption of Blood or Loſs 
of Dower, to acknowledge, or procure to be acknowledged, any F ine, Recovery, Sc. in 
the Name of any Perſon not privy or conſenting thereunto: But this does not extend to a 
Judgment acknowledged by Attorney of Record for another. Stat. 21 Jac. I. c. 6. | 

The Conuſor being poſſeſſed of ſeveral Lands under ſeveral Titles, viz. ſome for Years, 
of others by Copy of Court-Roll, and of ſome in Fee, made a Leaſe of the Whole to B. G. 
for Life, and then levied a Fine of ſo many Acres to him as amounted to the whole Land, ' 
and continued in Poſſeſſion, and paid the Rent to the Lord till the five Years paſſed ; ad- 
Judged that the Lord ſhould not be barred of the Copyhold by this Fine, becauſe he could | 
not PR have Notice of the Covin. 3 Co. 77. 

If a Fine be levied of Covin by a Leſſee for Years or Life, or a Copyholder, on Purpoſe Covin. i. 
and with an Intent to bar him in Reverſion, or the Lord of his Inheritance; this is of no 1 


Force, and therefore Non-claim within five Years will not hurt in this Caſe. 
So that it ſeems a Fine or Recovery may be covinous and avoidable for Covin as well as 
a Deed, and therefore a Fine or Recovery levied or ſuffered of Fraud, to deceive Purchaſors 
or Creditors, will be void as to them as well as any other Conveyance. | 
So alſo a Fine or Recovery levied or ſuffered in Execution, or Purſuit of an uſurious Con- Uſury. | 
| 58 be avoided by the Statutes of Uſury as well as a Feoffment or other Conveyance 1 
Y . 1 
r = obs or Recovery ſhall not be ſaid to be levied or ſuffered per dureſſe, and avoided Dureßi. 
or that Cauſe, 
One A. G. being ſeiſed in Fee of Lands, c. B. G. procured another Man to take upon i 
him the Name of the ſaid A. who was then. beyond Sea, and to acknowledge a Fine of the 1 
nds to the ſaid B. G. which was accordingly done; for which Offence each of the faid 
erſons were fined in a very great Sum in the Star-Chamber, but no Sentence to take the 
Fine from the Roll, or Damages to the Party grieved. 12 Co. 123. Moor 630. S. C. that 
a Vacat was made of the Fine. | 
Although the Court of Chancery has a Power to relieve as much againſt a Fine ob- Relief in E. 
tained by Fraud or Practice as any other Kind of Conveyance, yet ſuch Relief was not by gut 8 
. decreeing ,\;nc by 
Fraud, Ce. i 
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decreeing a Vacat of the Fine, but by ordering a Re- conveyance; but that for amy Erg 
the Fine, or Irregularity, or ill Practice in the Commiſſioners, it was a Matter co by in 
in that Court were the Fine was levied, and for which that Court may vacate — ih 

Abr. Ca. Eg. 259. | 2 | ine, 
Writ of Deceit to avoid a Fine may be brought after the Death of all the Parties. Li 


Raym. 178. 
Fourthly, By Claim, Entry, &c. 


A Fine alſo is and may be ſometimes avoided, or at leaſt loſe much of its Force, b the 
Claim, Entry or Action of him that hath Right to the Land; for if the Eſtate a 
a Fine be once within five Years after Proclamation lawfully defeated, the Party hath Fs, 
by left his whole Eſtate both againſt him which did reverſe the ſame, and againſt all r. 
which had Right or Title paramount, and made no Claim within the five Years, althoy 
he which brings the Action has no Judgment and Execution within ſeven Years after the 
Proclamations. | 

In like Manner if there be a Tenant for Life, the Remainder for Life, the Remainder in 
Fee, and the firſt Tenant for Life aliens, and the Alienee levies a Fine with Proclamations 
and the ſecond Tenant for Life claims or enters, Cc. this makes void the Fine both aging 
him and againſt him in Remainder alſo; for it is a Rule, that any one that hath an (44, 
in Poſſeſſion or Reverſion which will be barred by the Fine when it is levied, may make 4 
Claim or Entry to prevent the Bar of the Fine. | 

As Tenant for his own or for another's Life, Tenant for Years, he in Reverſion or Re. 
mainder after an Eſtate for Life or Years, a Copyholder, or the Lord, a Guardian in Natur 
or Nurture, may avoid a Fine; and this they may do for themſelves and others, and for 
others without Authority precedent, or Aſſent ſubſequent, and the Claim of one of then 
in this Caſe ſhall avail the other. And by Authority alſo, any other Man may make 4 
Claim, Entry, Ec. in this Caſe for him that hath Right; and ſo he may do alto without 
any Authority precedent, if the Party for whom he doth it do afterwards agree and aſſ at 
unto it; but a Stranger of his own Head (unleſs perhaps it be for an Infant) cannot make 
ſuch a Claim or Entry to prevent the Bar of a Fine, except he that hath the Right do gi 
him Authority before it be done, ſo to do, or do agree to it after it be done. 

And therefore if a Stranger of his own Head will make an Entry or Claim into Land 
whereof a Fine is levied whereunto I have Right, and he does it to my Uſe, and I dong: 
agree to it within the five Years, this Entry or Claim will not avoid the Fine. 

And yet it was held by Juſt. Doderidge, M. 2 Car. B. R. that if a Stranger enters in my 
Name and to my Uſe that has the Right, this doth veſt the Eſtate in me before Agree- 
ment, and I ſhall be ſaid to agree until I do diſagree. Plow. 358, 359. 9 Co. 106. 

Lands were deviſed to Truſtees till Debts paid, and then to an Infant and his Heirs ; and 
FJ. S. a Stranger entered into the Lands and levied a Fine, and five Years and Non-clam 
paſs, and the Infant when of Age brought an Ejectment, but was barred, becauſe the 
Truſtees ought to have entered; yet Equity will relieve, and not ſuffer an Infant to be 
barred by the Laches of his Truſtees, nor to be barred of a Truſt-Eſtate during his Infancy; 
and the Infant in this Caſe ſhall recover the meine Frokits. 2 Vern. 368. 


Fifthly, By Plea. 


A Fine alſo is and ſometimes may be avoided by Plea, as by Averment of the Continur 
ance of Seiſin of the Land in another at and before the Time of the Fine levied, and that 
Partes finis nibil habuerunt tempore levationis finis, and then he muſt ſhew in whom tit 
Eſtate was. | 

As if Leſſee for Years, or a Diſſeiſee, levies a Fine to a Stranger that has nothing in the 
Land, or A. be diſſeiſed by B. and B. be diſſciſed by C. and B. levies a Fine to D. or one 
that has a Right of Remainder only, or a Diſſeiſor makes a Gift in Tail, and the Ponte 
makes a Feoffment to 4. and after levies a Fine to a Stranger that has nothing 11 the 
Land. 4 

But this Plea, it ſeems, neither Parties nor Privies, altho* they be Tues in Tail, may have 
at this Day, but Strangers only; and therefore in the laſt Caſe the Diſſeiſor and not the Iſſue 
in Tail may avoid this Fine by this Plea. | | 2 

But if a Collateral Anceſtor of whom the Iſſue in Tail does not claim the Land lev:cs ſuch 
a Fine, the Iſſue may by this Plea avoid it. ER, Bs : 

It ſeems alſo the Iſſue in Tail may have this Plea to a Fine ſur Releaſe only. Stat, 4 L. 


c. 24 3 Co. 141, 88. Dyer 334. 
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—Alſo there is a Plea by which (as it ſeems), a Flne hath been. avoidable, which in Effect is 


, — 


fore, at and after the Time of the Fine levied. t 
And this Plea (as it ſeems) no Man may have at this Day but the Iſſue in Tuil only to 
avoid a Fine levied ſur Grant & Render by the Anceſtor in Tail, and not to avoid a Fine 
levied ſur Conuſance de droit come ceo que il ad de ſon done, &c. and a Feme Covert to avoid 
i Fine levied by her Huſband alone. e n | | 
If there be two of one Name, and one of them levies a Fine of the Land of the other, 
or a Stranger levies a Fine of him that is Owner of the Land; in both theſe Caſes the 
Fine may be avoided by Pleading the ſpecial Matter : And yet ſome hold in this Caſe the 
Party hath no Remedy but by Action of Deceit. | | | 
Fine levied by one of the ſame Name of the other's Lands, may be avoided by Deceit or 
ing. b WIT i 
* Plea of per Dureſs, or Impriſonment, will not, it is ſaid, be admitted. 17 E. 3.52. 
17. | 
niche 10 Tail may aver Continuance of Poſſeſſion againſt a Fine ſur Cogniſance de droit tantum, 
or Surrender. See 12 Ed. 4. 12, 15. 11 H. 4. 85. 

But not againſt ſur Cogniſance de droit come ceo que il ad de ſon done. 

For Pleas to avoid a Fine, ſee Owen's Rep. 21. and Stat. 27 Ed. 1. c. 1. | 

How a Fine is to be pleaded, ſee 1 Leon. 386, 986. 2 Weſts mb. Cro. Car. 903, 917. 

- Qt: 7 eb? (5-6) B 
; . to reverſe a Fine brought by one as Couſin and Heir of the Conuſor, and a Scire 
Facias ad audiend* errores, and did not ſhew in either of the ſaid Writs how he was Couſin 
and Heir; and this was pleaded in Abatement of the Writ, but adjudged well enough 
without ſhewing it, for the Scire Facias is only a Commiſſion to hear Errors, and needs no 
ſuch Certainty z and the Writ of Error is founded upon it, and therefore it is not neceſſary 
to ſhew the Title in that Writ. Cro. Fac. 160. ; 1 211 * 10415“. 

Writ of Error to reverſe a Fine levied by his Anceſtor of twenty Acres of Land; the 
Defendant pleaded, that the Plaintiff after the Death of his Anceſtor did diſſeiſe him of the 
Land, and being in Poſſeſſion by Diſſeiſin made a Feoffment thereof to B. G. The Plaintiff 
replied, that he did enter upon the Defendant, ab/que hoc, that he made a Feoffment to B. 
C. and upon this they were at Iſſue; and the Jury found that the Fine was levied of 
twenty Acres, and that the Plaintiff was in Poſſeſſion of the Whole by Diſſeiſin, and being 
ſo poſſeſſed made a Feoffment of fix Acres, Part thereof to B. G. Adjudged that this 
Feoffment was only a Bar to the Reverſal of the Fine as to the ſix Achs and that it might 
be reverſed as to the Reſidue for Error. Owen 21. Moor 413. 

Formedon in Deſcender was brought by the Iſſue in Tail; the Tenant pleaded in Bar and 
confeſſed the Eſtate-tail, but ſaid, that before the Death of the Tenant in Tail B. G. was 
ſeiſed of the Lands in Fee, and levied a Fine to him with Proclamations, and the five 
Years were paſſed without Entry or Claim; it was adjudged, that upon this Plea it ſhall 
be iatended that B. G. was in by Diſſeiſin, and being ſo in Poſſeſſion, levied the Fine, 
which ſhall be a good Bar to the Iſſue. March's Rep. Taylor's Caſe. | | 1 

The Iſſue in Tail being privy, as Heir to his Anceſtor who levied a Fine, is eſtopped 
by the Stat. 27 Ed. 1. which took away Exceptions againſt Fines levied to plead that Partes 
= nibil babuerunt ; and by the Stat. 4 H. 7. he cannot make any ſuch Averment. 
3 9. 88. f . | VET" C v3.21 LU \ £ 

By the Stat. 1 R. 3. it is enacted, That all Conveyances made by Ceſtuy que Uſe ſhall be 
good againſt him and his Heirs ; now ſince this Statute, -Fines levied by Ceftuy que Uſe are 
as good and effectual as if levied of immediate Poſſeſſions and Seiſins; and by the Stat. 
32 H. 8. c. 36. Fines levied by Tenants in Tail of a Poſſeſſion, Reverſion or Uſe, ſhall be 
a good Bar to the Intail ; now by the Szat. 4 H. 7. c 24. which tells us who ſhall be con- 
cluded by a Fine levied, there is a Saving to that Perſon who is not Party or Privy to the 
Fine, and that he may plead to -avoid it, that none of the Parties, nor any to their Uſe, 
had any Thing in the Land at the Time of the Fine levied ; and this proves that the antient 
Form in Pleading a Fine was Quidam finis ſe levavit, without alledging a Sciſin in Fee in 
the Cogniſor. See 2 Lutw. 1608. | | n OTOL . 2” ative 


nothing elſe but an Averment of Seifin {till in the Demandant or Plaintiff, or his Heirs, be- 


* 


Sixthly, By Sentence of @_ Court. 


A Fine alſo is and ſometimes may be avoided by the Sentence of a Court, when it appears Faced; 


to be gotten and obtained by ſome notorious Fraud or Practice. 
In ſome Caſes a Fine may be reverſed without Writ of Error; as was done in Hutchinſon's 
Caſe, M. 33 Car. 2. in C. B. where H. and his Wife (ſhe being an Infant of ſixteen Years) 


7 M levied 


— gh * —— & was — 


, —_— „% ²˙ 


— äöü “ůàvñ— 


Ines 


** —— r — i n 


Part J. 


And this is ſomewhat after the Example of the Recovery upon Title, w 


c. 10. 23 Eliz. c. 3. Do, & Stud. 41. 


levied: a Fine of her Lands, and paid the King's Silver, and göt the Fine re 
exemplified ; but on the Complaint of him che Remaidder in Fee de Perfote and 
Eſtate-tail of the Wife, the Huſband and Wife were brought into Court by Þ on the 
examined; and thereupon the Levying the Fine and the Infancy appeared, and th ule and 
Father and Mother came alſo into Court, and prayed that the Fine might ſtand vi Infancy 
Maynard for them inſiſted, that it ought not to be vacated, the King's Silver ras the! 
yet on View of the Roll in Pierpoint's Caſe, Hil. 4 Jac. 1. Rot. yo. and other Pro paid; 
cited, the Court vacated this Fine, and cauſed the Exemplification thereof to be Wee 
to Court and delivered up, and ordered him in Reverſion to proſecute an Informations, 
the Commiſſioners who took the Cogniſance of the Fine. * f againſt 
But note, the Vacate was entered quoad the Feme tantum. 


And in Trin. 34 Car. 2. a Fine levied by Sir Robert Maſſam and his Wif 
vacated for the ſame Cauſe, Vide 3 Lev. 31. ie ile an Infant, wa 


(BBB) Where Equity will not make good 4 Fine, nor ſupply any 
is Levying it. 


* Tn in 1 238 to levy a Fine, and dies before it is executed, though the 
ine has proceeded to a Caption, yet Equity will not make it good, alth 
valuable Conſideration. Abr. Ca. Tg. 3 105 2 Yew: G. | e eee 
A. has two Sons B. and C. A. on the Marriage of B. covenanted before the End of Faſt 
Term then following, to levy a Fine to the Uſe of B. and the Heirs of his Body, "Res 
to the Uſe of C. and the Heirs of his Body, Remainder to A. in Tail, Remainder to lin 
in Fee, The Fine was levied as of Eaſter Term, but the Marriage being put off till ate 
Eafter Term, the Deed was not dated till after, ſo that the Fine was levied before the Date 
of the Deed, and conſequently the Deed was no Declaration of the Uſes of that Fine. The 
Father died, and then B. died, leaving Iſſue V. who having borrowed ſome Money of 7 
S. mortgaged the Land to him and died without Iſſue. C. claiming under the Settlema 
brought his Bill to have it eſtabliſhed, and that the Defect beforementioned might be ſu 


plied ; but in Regard the Conſideration of B.“s Marriage did not extend to him, the C 
tefuſcd him any Relief. Ar. Ca. Eq. 258. 25 , the Com 


Defect in th 
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Of Common Recoveries, 


(A) Recovery what, and how a Common Recovery differs from other N. 
5 coveries. 


A Recovery in general is the obtaining of any Thing unjuſtly taken or detained, by Judg: 
ment or Trial of Law. | / — — 


And it is either a Common Recovery, which is Tack, « Recovery as is uſed for a Common 
Aſſurance of Land, or a true Recovery which is not uſed as an Aſſurance of Land. 
A true Recovery is an actual or real Recovery of any Thing, or the Value thereof, by 
Judgment, as if a Man buys Land of another with Warranty, and this Land is afterwards 
recovered by a third Perſon ; the Buyer has Remedy againſt the Seller to recover it in Value, 
that is, to recover ſo much Money as the Land is worth. F. N. B. 124. 

But the Common Recovery (which is here propoſed to be treated of) is Fictio Juris, 1 
feigned formal Thing by Conſent, and is uſed where a Man is deſirous to cut off an Eſtate- 


tail, c. in Lands or Tenements, to the End to ſell, give or bequeath, as he thinketh meet, 
for the Aſſurance of them that ſhall after have the Land. 


hich is without 
Conſent and contrary to the Will of him againſt whom the ſame is had: For there is in this 
a colourable Suit, wherein there is a Demandant which is called the Recoveror, and a Je- 
nant which is called the Recoveree, and one that is called to warrant upon a ſuppoſed War- 


ranty, which is called the Vouchee. Co. Lit. 154. Vide the Preamble of the Stat. 23 H.8. 


(B) Of 
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(B) Of the Origin of Common Recoveries. 


Ommon Recoveries and Fines are ſaid to be firſt invented when Intails fell out to 
be inconvenient ; for before the Stat. de donis conditionalibus, Weſtm. 2. cap. 1. Feoffees 
after they had Iſſue had Power to alien and diſinherit the Iſſue contrary to the Mind of the 


21 by this Statute in Edward the Firſt's Time, the Inheritance was made ſo ſtrong, 
3 that the Tenant in Tail could not put away the Land from the Heir by any Act of 
Conveyance or Attainder, nor let it, or any way charge or incumber it longer than for his 
ife. | 

2 5 from this Statute there aroſe many Inconveniences ; for by this Means the Lands 
were made fo ſure to the Heir, as that the Father could not put it from him; and here- 
upon the Son oftentimes proved diſobedient, negligent, waſteful, c. knowing he could not 
be diſinherited 3 and many Times the Owners themſelves of ſuch intailed Lands were leſs 
fearful to commit Felonies, Murders, Manſlaughters and Treaſons, for that they knew that 
none of theſe Acts could hurt the Inheritance of their Heir. 

Again, ſuch as had intailed Lands could make little or no Profit of them; for none would 
give a Fine of any Value upon ſuch an uncertain Eftate as that of the Owner's Life only, 
neither would they much improve the Lands for the ſame Reaſon, with many other In- 

veniences. N . « Ao FSrin vet 5 
"Por the Remedy wheteof ſeveral later Statutes were made; as 4 H. 7. c. 24. 32 H. 8. c. 36. 
whereby a Tenant in Tail may diſinherit his Son by Fine and Proclamations; 

By 26 H.8. c. 13. Tenant in Tail forfeits his Land for Treaſon. 150 

By 32 H. 8. he may make Leaſes for twenty-one Years or three Lives, &c. 

By 33 H. 8. intailed Lands are liable by Extent for the King's Debt: 

And by 13 Eliz. c. 4. they are ſaleable for his Arrearages upon his Account for his Office. 

Alſo for the Remedy of thoſe Inconveniences of intailed Lands theſe Common Recoveries 
were firſt invented, and Men began to cut off Intails by fuch Means as they could find Law 
for it; and now by Uſe theſe Recoveries are become Common Aſſurances againſt Intails, 
and againſt Remainders and Reverſions, and are the greateft Aſſurances that Purchaſers have 
for their Money, being grounded upon the ſtrifteſt Principles of the Law, though by Con- 
ſent; for a Fine will bar the Heirs in Tail, but not the Remainders of Reverſions; but 
theſe Recoveries will bar them all. Co. 22, 62. 1 | | eggs roy. 

Mr. Weft, in his Symbol. Part. 2. F. 1. ſaith, That the End and Effect of a Common Re- 
covery is to diſcontinue and deſtroy Eftates, Remainders and Revetſions, and to bar the 
former Owners thereof. | 


(C) The Nature and fiftitious Formality in ſuffering Common Recoveries. 


1 Common Recovery is ſometimes with a Angle Voucher, which is when the Writ is 
brought againſt him that is to paſs the Land immediately, and he does vouch over 
the Common Vouchee. | | +685 
And ſometimes it is with a double Voucher, which is when the Writ is brought againſt 
another to whom he thar is to paſs the Land has aliened it, and he does youch him that is 
to make the Aſſurance, and he does vouch over the Common Vouchee; and this is the ſure 
Way, and the ſafeſt Kind of Recovery.  _ | | N . 
The Formality of a Common Recovery is, that by Agreement of the Parties a real 


againſt him that is to make the ſame Affuranice, if it be with a Angle Voucher; or if it 
* , double Voucher, againſt him to whom he that is to make the Aſſurance has aliened 
the Land. | * 9 NA | v0 43S 
See concerning Vour bees, poſt. „ . | 
And in this Suit the Recoverer that brings the Action ſurmiſes that the Tenant againſt 
whom the Writ is brought has no Right 'to the Land, but that che Recoverer has Right 
thereto, and that the Fenant came to it from ſuch à Stranger whom the Demandant 
des name. | . e 14090 
And to this the Tenant does appear in Perſon. or by Attorney, and then enters into De- 
fence of the Land, but in Pleading vouches to warrant, alledges that he bought the Land of 
J. S. a Stranger, who in the Conveyance. thereof bound himſelf and his Heirs to watrant 
and make good the Title to him or them to whom it is conveyed, and thereupon he prays 
that J. . may be called in to defend the Title, and then he is allowed by the Court to call in 
J. C. to ſay what he can for the juſtifying of his Right to the Land before he ſo ä - 
| n 
L 


Action is begun by a Writ of Entry brought. by him that is to have the Land aſſured 
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- Recoveries pra 


Recovery in 
Value or pro 
rata What, 


Warrant of 
Attorney, 


There muſt be two Attornies at the leaſt, with Authority jointly and ſeverally, that if 


Dedimus Po- 
teflatem. 


Examination. 


And hereupon J. S. appears and makes ſhew as if he would defend the 1 
further Day may be aſſigned him to make his Defence, which being granted by the Fan 
at the Day appointed he by Agreement, Covin and Aſſent of the Parties, does not bi 
but makes Default. | I | i > 
And thereupon the Land is to be recovered by him that brought the Writ paint 
Tenant, and he is left for his Remedy to J. S. upon this Warranty, and accordingly Hg 
ment is given by the Court that the Demandant or Recoverer ſhall recover the Lan f 8 
manded againſt the Tenant, and that the Tenant ſhall recover ſo much Land of J. 5; i 
own Land in Recompence for the Land recovered from him, which he Ought to haye W l 
ranted and defended, but ſuffered to be loſt. See Co. 94. 10 Co. 43, 45. " 

And this Recovery over is called a Recovery in Value or pro rata. 
But if the Recovery be with a double Voucher or a treble Voucher, F. S. is upon his 4 
pearance to call or vouch to warrant J. D. and to alledge in the ſame Manner as the Tam 
does, and to pray that J. D. may come in, and thereupon J. D. appears and makes Defae 
And ſo if there be more Vouchers, and then there muſt be ſeveral Recoveries over in Vale 
againſt every one of them ; but he that is the laſt Vouchee is always the Common Voucher 
who is one of the Criers of the Court of Common Pleas, a Man not worth any Thing and 
one that has no Land to render in Value upon the ſuppoſed Warranty. | i 

And by his Deviſe grounded upon the ſtrict Principles of Law the firſt Tenant does wil. 
lingly let go the Land for the Aſſurance of the Purchaſer, and yet in Truth has no Recon. 
pence over, becauſe the Vouchee has no Land to render in Value. 
And by this Means, if one has an Eſtate-tail in Lands which he is deſirous to ell or t 
convert into an Eſtate in Fee-ſimple, the ſame is commonly done; for the Tenant in Tal 
cauſes the Purchaſor, or ſome Friend of his, to bring a Vrit of Entry againſt him for thi 
Land, and he appears to the Writ, and in Pleading ſays, that the Land came to him « 
his Anceſtors from ſuch a Man or his Anceſtors, who in the Conveyance bound themſclyes 
to warrant It. | | 1 
And thereupon that Man is called in, who 2 and makes Default, and thereu 
Judgment is had againſt him in Manner as aforeſaid. 5 

Or if he would have the Recovery with a double Voucher, then he by Fine, Feoffment, 
or Deed of Bargain and Sale inrolled diſcontinues the Land, and then cauſes the Nate 
verer that is to have the Land to bring this Writ of Entry againſt the Diſcontinuee, and 
he vouches the Tenant in Tail, who vouches over the Common Vouchee, and & it 
is done. | 
And by this the Eſtate-tail that the Tenant in Tail has or had is barred and bound, for 
that it appears now he had no Power to intail the Land whereunto he had no juſt Title, 
and beſides he ſhall recover Recompence over in Value; and this is adjudged in Law to go 
in Succeſſion of Eſtate as the Land ſhould have done, which is the Reaſon why the Recovery 
is a Bar to all that are in Remainder and Reverſion as well as to the Iſſues in Tail. F. M.. 
124. 9 Co. 6. 
| da the ſuffering of theſe Recoveries the Tenants and Vouchees do appear moſt com- 
monly in Perſon in Court, and ſo the Recovery is finiſhed in the Court preſently without 
more ado; but ſometimes they will not or cannot appear in Perſon, and then they appear 
and ſuffer the Recovery by Attorney, and in that Cale there muſt be a Conuſance for a War- 
ranty of Attorney taken to authorize the Attornies in the Manner mentioned in the Second 
Part of this Work. 


one of them dies before the Recovery be ſuffered, the other may have Power to do and 
diſpatch it. 

And theſe Warrants of Attorney for the ſuffering of Recoveries are to be acknowledged 
and certified in the ſame Manner as the Conuſances of Fines acknowledged in the Country 
are, except that Recogniſances for Warrants of Attorney for Recoveries may be taken 
by any Judge of the Court of Common Pleas, or any Serjeant at Law, without a Dediwu 
Poteſtatem. = 2 
But if any others take it, they uſe to do it by a ſpecial Dedimus Poteſtatem, which is to 
command the Commiſſioners therein named to come to ſuch Perſons and to take the Names 
of their Attorney or Attornies in the Suit, and to certify the ſame in the Chancery under 
their Seals ſuch a Day, _. | | 5 
And if a Feme Covert be to make the Conuſance, it ſeems ſhe is to be examined as in 
the Caſe of the Conuſance of a Fine. 

And when this is done the Recoveries may be ſuffered by the Attornies without the Per- 
ſonal Appearance of the Parties. 


And 
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"And this is as good a Recovery as the other which is ſuffered by the Perſons themſelves 
.npearing in Court z but it will require longer Time for the Perfection of it; for in this Caſe 
12 muſt go forth a Summoneas ad warrant', which muſt have nine Returns before the Re- 


Summoneer. 


And herein there muſt go forth a Writ of Execution called an Habere facias ſeiſinam, Haber: facias 
which is ſent to the Sheri of the County where the Land lies to put the Recoverer in Vein. 


any Writ. 3 F < 

And this Writ the Sheriff returns as executed according to the Contents thereof, although Return, 
in Truth he never does any Thing upon it. h 

And after all this the ſame Proceeding is to be exemplified by the Clerk of the ſame 


Court. Co. 94+ 10 Co. 43. 
(D) The Uſe and Operation of Common Recoveries. 


Recovery being Matter of Record is much of the Nature of a Fine, and ſuch a Thing 
A as whereof the Law takes Notice; for it is now become a formal and orderly Manner 
of Aſſurance of Lands, and one of the Common Aſſurances of the Kingdom, or a Common 
Way and Means to paſs Lands from one to another. 2 

And therefore, if a Tenant for Life ſuffers ſuch a Recovery of his Land, it is a For- 
feiture of his Eſtate 3 an Uſe may be averred upon it as well as upon a Fine, and it may be 
avoided for Covin as well as any other Kind of Conveyance. | | 

But it is of ſpecial Uſe, and has a ſpecial Virtue to bar and bind Eſtates in Tail, and 
all the Remainders and Reverſions thereupon. | 

And becauſe many of the Inheritances of the Kingdom depend upon this Aſſurance, and 
it is oftentimes the greateſt Security Purchaſors have for their Money, therefore it has much 
Favour from the Law at this Day. 

And therefore the Law will not endure it ſhall be diſputed againſt, for Communis error 
facit jus; and hence it is that it ſhall not be avoided for ſmall Errors; for it is another Rule 
of Law, Conſenſus tollit errorem. 5 Co. 41. 10 Co. 37, 39. 3 Co. 3, 6, 41, 42. Dr. & 
Stud. 41, 49, 30. Stat. 13 El. c. 5. 23. c. 3. 7 H.8. c. 4. | 

And if a Recovery be ſuffered by a Tenant in Tail, hereby he has not only diſcontinued, 
barred and deſtroyed the Eſtate-tail, and ſo defeated himſelf and his Iſſues, the former Owner 
of the Land, and all the Remainders and Reverſions thereupon that ſhould take Place after 
the Eſtate-tail, whether they be in eſſe or contingent only, but alſo all former Eſtates, 
Leaſes and Charges made by him in Remainder or Reverſion. F 

For when the Eſtate-tail in Poſſeſſion is not barred by a Recovery, the Eſtates in Rever- 
ſion or Remainder are not barred, for Quod non in magis proquinquo non in magis remoto va- 
lebit ; ſo it is converſo ; where the Eſtate-tail in Poſſeſſion is barred by the Recovery, all the 
Remainders and the Reverſions, Conditions, Charges, Incumbrances and Eſtates dependant 
upon it are barred alſo, except it be in ſome ſpecial Caſes where the Remainder or Rever- 
lion is in the King. And therefore, 0 
If A. be Tenant in Tail, the Remainder to B. in Tail, the Remainder to C. in Fee, or 
B. or C. makes a Leaſe for Years of the Land, or grants a Rent- charge out of the Land, 
or enters into a Statute, or the like, or grants the Remainder or Reverſion upon Condition, | 
and after A. ſuffers a Common Recovery of the Land, and after dies without Iſſue; in this | 
705 the Recoverer ſhall hold the Land diſcharged of all theſe Eſtates and Charges in x 

emainder, 1 

But it is otherwiſe if A. himſelf makes a Leaſe, or enters into a Statute, and then ſuffers 
a Common Recovery of the Land; in this Caſe this Recovery does not avoid but affirm the 
Leaſe or Charge; for whereas it was before avoidable by the Iſſue in Tail, or him in Re- 
mainder or Reverſion, now it is good againſt them all, and the Recoverer alſo ſhall hold 
it Charged and ſubject to the Leaſe and Charge of the Tenant in Tas. : 5 15 

This Kind of Aſſurance therefore is in ſome. Reſpects better than a Fine; for a Fine will 
bar. the Heir in T ail, but not him that is in Remainder or Rever/ion, but a Recovery will bar 
them all, Co. 62, 25. Doc. & Stud. 49. 44 Ed. 3. 22. 7 
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7zN | (E) What 
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| . 
(E) What is the Reaſon that Common Recoveries are .a Bar. 


Tx Recompence in Value is the Reaſon of the Bar by Common Recovery againg n 
Iſſue in Tail, but it is not the Reaſon of the Bar quoad him in Reverſion, or him in bs 
mainder; but the Reaſon of this is, that the Recoverer by Suppoſition of Law is in of ha 
Eſtate-tail, and he had in Judgment of Law a Continuance ſtill ; as at Common Law the 
Donee poſt prolem ſuſcitat' might have aliened and barred the Donor z and a Common Re. 
covery is as a Conveyance excepted out of the Stat. de donis conditionalibus, and the Re. 
coverer is in of the Eſtate that the Vouchee had; but the Iſſue in Tail is barred of his Clans, 
in Reſpect of the intended Recompence by the Recovery, and the Eſtate-tail having in jy, 
ment of Law Continuance, nothing upon the Reverſion or Remainder may take Place, — 
this is the Reaſon that a Charge made by him in Remainder cannot take Place after the Ne. 
covery ſuffered by Tenant in Tail. 2 Lev. 27. 


(F) Who is bound and barred by a Common Recovery. 


Caſes not pro- Sy 2 Recoveries ſhould be in ſuch a Caſe as is not prohibited by ſome Statute Lay, 


hivited by 


Statutes, 
King. 
Subjects. 


Husband and 
Wife's Join- the Heirs of their two Bodies, makes an Eſtate in Tail to him and his Wife and the Hes 


rure, 


for, 

If the King gives any of his own Lands whereof he is ſeiſed, or cauſe or procure another 
in Conſideration of Money or other Land to give the Lands whereof he is ſeiſed in Tail t 
any of his Subjects or Servants in Recompence of their Service, or the like, the Remainder 
to the King in Fee-fimple or Fee- tail; ſuch Eſtates in Tail cannot be barred by a Comma 
Recovery: And therefore if ſuch a Tenant in Tail ſhall ſuffer a Recovery of ſuch Land, 
it is void, and it will neither bar the Iflues in Tail, nor any of them in Remainder, ng 
the King. | 

But 15 the King makes ſuch a Gift in Tail, keeping the Reverſion to himſelf, and after 
grants the Reverſion to another; in this Caſe the Tenant in Tail may ſuffer a Recovery, ad 
bar the Eſtate-tail and the Reverſion alſo. | | 

And where a Subject by the 77 K Proviſion makes ſuch a Gift in Tail, and then grants 
the Remainder to the King for Life or Years only; in this Caſe the Eſtate-tail, Remainder 
and Reverſion alſo may be barred by a Common Recovery. | 

So in other Caſes where a Subject makes a Gift in Tail, the Remainder to the King in 
Fee ; this Eſtate-tail may be barred by a Common Recovery. 

And therefore, if the Tenant be in Tail, the Remainder or Reverſion in Fee to another, 
and he in Remainder or Reverſion by Deed indented and inrolled bargains and ſells his Re- 
mainder or Reverſion in Fee to the Xing; or if one covenants to ſtand ſeiſed to divers Uſes 
in Tail, the Remainder to the King in Fee; in theſe Caſes the Eſtates and the Reverlion 
and Remainders depending thereupon may be barred by a Recovery. | | 

So if a Man makes a Gift in Tail, the Remainder in Fee, and he in Remainder grants 
his Remainder to another for Life, the Remainder to the King in Fee on Condition the 
Eſtate ſhall be void upon the Tender of 200. in this Caſe the Eſtate-tail, and the Reverſion 
alſo and Condition thereupon may be barred. Px. 3 

So if the Duke of Lancaſter had made a Gift in Tail, and the Reverſion had deſcended to 
the King; this Eſtate-tail might have been barred by a Recovery. | 

So if Prince H. Son of H. 7. had made a Gift in Tail, the Remainder to H. 7. in Fee, 
which Remainder by the Death of H. 7. had deſcended to H. 8. in this Caſe the Tenant in 
Tail might have barred the Eſtate-tail by a Recovery, | 

And yet if the King makes a Gift in Tail, the Remainder in Tail, or grants the Rever- 
ſion in Tail; in theſe Caſes a Common Recovery may not be ſuffered to bar-the Intail, Re- 
mainder or Reverſion. Stat. 34 H. 8. c. 20. Co. Lit. 371. 2 Co. 5, 16. 8 Co. 77, 78. 

And if the Husband, for the Advancement of his Wife in Fointure, and the Preferment of 


of their two Bodies, and the Wife after her Husband's Death alone by herſelf, or with any 
other Husband, ſuffers a Common Recovery of the Land whereof this Eſtate is made; this 
Recovery will not bar the Eſtate-tail. | A ia 

But if in this Caſe the Recovery be ſuffered by the Heir in Tail, or by the Heir and bis 
Mether together, it is a good Recovery. p | 

And therefore if A. be ſeiſed of Land in Fee, and he makes a Feoffment in Fee, to the 
Intent that the Feoffee ſhall re-convey it to him and his Wife and the Heirs Male of bis 
Body; and this is done accordingly, and they have Iſſue a Son, and ſhe ſurrenders ot 
makes a Forfeiture, and he enters and ſuffers a Recovery ; this is a good Recovery and 
Bar to the Eſtate- tail: Or if the Writ be brought againſt the Mother, and ſhe vouches * 


Heir 
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And howſoever at the Common Law a Recov ES 
upon a lawful Warranty and a Recovery in Value W's n for Life with a Voucher 
verſion 3 and there Was no Remedy in this Cafe, yet at this Day him. in Remainder or Re- 
And therefore if Tenant in Tail after Poſſibility of Iſſue extin ＋. 2 1 4 
or any other Tenant for Life, ſuffer their Lands to be recovered f _— CO Curteſy, Forfeiture. 
Agreement, either as immediate Tenants or as Vouchees upo 7 ono thethy by Covin and 
Aſſent and to the Frantic of him in. Remainder or pg rp i without the 
ill not bar the Remaind 1 ecoveries are void, 
_ 5 tins K ap or Reverſions, but are Forfeitures of the Eſtates of ſuck 
Infomuch that if Tenant for Life be made T „ af 
donn the Voucher, and D © Rotivery by * —_ ie joit to 4 Writ, or Tenant in Law 
Years, and the Leſſee for Years makes a Feoffment in Fe 1 q Life makes a Leaſe for 
mon Recovery in n 1 _ 1 Feoffee ſuffers a Com- 
Vouchee z theſe Recoveries will not bind the Reverſions or Ren 4 . 
But there is no Proviſion made at this Day to Freies de Ren wy : 
cant upon an Eftate-tail, nor to avoid a Recovery of the T everſion or Remainder ex- 
next Remainder is agreeing and aſſenting to it | enant for Life where he in the 
And therefore if there be Tenant for Lif ; ; 
to B in Tail, &c. with divers Remainders 45 L 8 1 to A. in Tail, the Remainder 
Recovery, in which he vouches 4. who vouches the Comm "Vo for Life ſuffers a Common 
a good Recovery, and bars the Eſtate-tail, the Remainder on Vouchee z in this Caſe this is 
And if one be ſeiſed of Land in Fee, and have 20 3 ergo alſo. ; | 
and a Daughter by his ſecond Wife, and he deviſes the L 7 4. by his firſt Wife, and B. 
mainder to B. his Son in Tail, and the Reverſion of the Fee xt nN for Life, the Re- 
Entry is brought againſt the Tenant for Life, and ſhe vouch 0 8. act 
mon Vouchee, and ſo a Recovery is had without the Aﬀent of the Heir in Ren ow, 
- of Wt 4 eir in 
ern oracle: Aid Re- 
And if a Writ of Entr be brought againſt ; ES | 
fault after Default, and 2 the _ Pr, quay Free or Life, and he makes De- 
Aid of him in Reverſion or Remainder, and then ley v 7 gr. e ; Of. he. paay's -in 
is had ; this is a good Recovery, and a Bar to all the Eſt ee nd. Jo 4 Recovery 
But if the Writ of Entiy be brought againſt rhe Tena 175 in i and Reverſion. 
der in Tail together, and they e nt 15 ife and him in the Remain- 
this will be no good Recovery to bar the Eſt A due ee, and ſo a Recovery is had 3 
305. 6, | Eltate-tail. S/af. 14 Elix. c. 8. 10 Co. 43, 45. 
And if Spiritual Perſons, as Biſhops, Deans, P | | j | 
F thes , , » 4 arſons, and ſuch like, ſuffer a Reco 
. x 3 Lands; ſuch a Recovery is void, and will not bind the Succeffor. C2, 
But if it be not in ſome ſuch ibited . n Tow | 
tered by and between 158 Fedde adde ch ti cath ff Revs be bad and. ful- 
in ſuch Caſes, altho' there be in Truth no Warran n and in ſuch a Manner as aforeſaid; 
and altho' there be nothing to be recovered in Valbe, f 5 wi 0 Ve Nee 
—_ over in Recompence, and altho* no Faicutlen 5 u ch. Len F 1444 1 
againſt whom the Reco RS, , Xe done in the Life-time of the Part 
wet hm to Rea ld pe hg open br os 
e- tail or for Life in them, and againſt all th wy Remait F they pave in Bee-limple, 
r . 
Recovery with the ſin re depending upon the Eſtates; with this Difference, th 
f gle Voucher does not bar any Eſtate but ſ * Re 
in Poſſeſſio Oo | y Eſtate but ſuch as the Tenant in Tail has 
Eſtate, as dr oor Aon wht had; fo that if the Tenant in Tail be in any other 
barred, iſſciſin, or the Conveyance of the Diſſeiſor, or the like; this Eſtate is not 
But the Recovery wi | WLAN 2 VIE 0 d 
r I RL 0 Nepary eyes and 
« Plow. 357. 3 Co. 39. 12 Ed. 4. 12 | : 3 ing RR 
f the Wri : af! nne A. 4. I. 1 1 wie E 
eee ner a TIE wes oth jap 
very, and a Bar to the Eft n Pn ane oucher is a good Reco- 
all ch ate- tail if it be then in Poſſeſſion, and not put to a Ri 
Remainders and Reverſions depending thereupon. No Co. 5. ee and * 


So if Lands be iv . 0 , | | P 
3 given to A. in Tail, the Remainder to the right Heirs of * 
wing) and the Writ of Entry is brought againſt the Tenant in Tall, and Ny 55 — 
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Husband and 


Wife. 


over the Common Vouchee ; this is a good Recovery, and a Bar to the Eftate-tail any 
Remainder alſo. | 4 T bak] the 

But if the Tenant in Tail be diſſeiſed, and then ſuffers a Recovery with a ſingle Voucher. 
or if the Diſſeiſor makes a new Eſtate in Tail to the Tenant in Tail, and then the Id 
Tail ſuffers a Recovery with a ſingle Voucher; or if the Tenant in Tail makes a Feggy,... 
in Fee of Land, and then takes back a new Eſtate to himſelf from the Diſcontinuee in Taj 
or in Fee, and then ſuffers a Common Recovery with a fingle Voucher, by this Recoy 
the Intail is not barred. | | Mts. "] 

But by a Recovery with a double Voucher, in theſe Cafes the Eſtate-tail is barred. 

And therefore where the Tenant in Tail levies a Fine, makes a Feoffment, or bargains and 
ſells the Land by Deed indented and inrolled, and the Writ is brought againſt the Conuſe 
Feoffee or Bargainee, and he vouches the Tenant in Tail, and he vouches the Co 
Vouchee ; this bars the Eftate-tail, and the Remainders and Reverſion depending there. 

n. 

So if in theſe Caſes the Conuſee, Feoffee or Bargainee makes a new Eſtate in Tall to the 
Conuſor, Feoffor or Bargainor, or he diſſeiſes the Conuſee, Feoffee or Bargainee, and then 
levies a Fines, makes a Feoffment, or bargains and fells to another againſt whom the Wii 
of Entry was brought, and he vouches the Tenant in Tail, and he vouches the Common 
Vouchee; by this Recovery the firft and ſecond Eftate-tail, and all the Remainders and 
Reverſions depending thereupon are barred. 1 Co. 135, 136. 3 Co. 39. 10 Ce. 45. 12 El 
4. 19. 13 Ed. 4. | 3 1 

80 if Lach be given to J. S. and the Heirs Male of the Body of his Wife engendered, 
and he has Iſſue a Son, and after his Wife dies, and he difcontinues and takes an Eſtate to 
him and the Heirs Female of the Body of his ſecond Wife, and after diſcontinues again, and 
takes an Eſtate to him and the Heirs Female of his own Body, and after diſcontinucs again, 
and the Writ of Entry is brought againſt the laſt Diſcontinuee, and he vouches the Tenant 
in Tail, who enters into the Warranty generally, and voucheth the Common Vouchee; this 
1 a 5 5 Recovery and a Bar to all the Eſtates in Tail, and the Remainders and Revet- 

ons allo. | : 

And if A. before the Statute of Uſes had been Tenant in Tail, and had made a Feoff. 
ment in Fee to B. and he and B. had after made a Feoffment to C. to the Uſe of A and 
his Wife and the Heir of their two Bodies, and then ſhe had died, and after A. had entered 
upon C. the Feoffee, and made a Feoffment to V. in Fee, againſt whom J. S. had brought 
a Writ of Entry, and he had vouched A. the Tenant in Tail; this had been a good Reco- 
very and a Bar to all the Eſtates. 3 Co. 5. Plow, in ManxePs Cafe. | | 

And if Lands be given to Huſband and Wife and the Heirs of the Body of the Huſband, 
with Remainders over to Strangers, and the Huſband alone diſcontinues the whole Land by 
Fine, Feoffment, or Bargain and Sale by Deed indented and inrolled, and the Writ of En- 
try is brought againſt the Diſcontinuee, and he vouches the Huſband alone without the Wite, 
and the Hufband vouches the Common Vouchee; and ſo a Recovery is had; this is a good 
Recovery for the whole Land, and a Bar to all the Eſtates in Tail and Remainder and Re- 
verſion, but not to the Eſtate of the Wife for her Life after the Huſband's Death. 

But if Lands be given to the Huſband and Wife and the Heirs of their two Bodies, with 
Remainders over to Strangers, and the Huſband alone diſcontinues, and the Recovery 4s 
ſuffered, as in the laſt Caſe; it ſeems this is no Bar to the Eſtate in Tail, or Remainder or 
Reverſion, for any Part of the Land. | | 

And yet if Lands be given to J. S. and J. D. in Tail, and J. S. diſcontinues the Whole, 
and the Writ of Entry is brought againſt the Diſcontinuee, and he vouches J. &. alone; this 
is a good Recovery for the one Half of the Land, and a Bar to all the Eſtates. 

And if Lands be given as before to Hufband and Wife.and the Heirs of their two Bodies, 


and the Writ of Entry is brought againſt them both, and they vouch the Common Vouchee, 


or the Huſband alone does continue, and the Writ is brought againſt the Diſcontinuee, and 


he vouches the Huſband and Wife both, and they enter into the Warranty and vouch the 


Common Vouchee, and ſo the Recovery is had; theſe are good Recoveries for the Whole, 


and a Bar to all the Eſtates in Tail, and to the Eftate of the Woman, and to all other Eſtates 


'gCo. 3, 6, 32. | 17 5 2 ſs 
And where Lands are given to a Man and his Wife and the Heirs of the Body of the 


Wife, or to the Wife and the Heirs of her Body, and the Writ of Entry is brought againſt 
the Huſband and Wife, and they vouch the Common Vouchee; .theſe are good Reco- 
veries, and will Bar the Huſbands and Wives, and the Eſtates in Tail, Remainder and 


Reverſion. | | nals ads i Þ ms 2 ae al | £ 
And where a Man has Land in which his Wife has, a Jointure, or to which ſhe w 


have the Title of Dower after his Death, if the Writ of Entry in this Caſe be brought 


I againſ 
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a Bar to all the Eſtates for the one Half of the Land. | 8 HT 
If Lands be given to A. in Tail, the Remainder to B. in Tail, the Remainder to C. in 


Tail, the Remainder to D. in Fee, and A. makes a Feoffment in Fee, and the Writ of Entry 


is brought againſt the Feoffee, and he vouches B. (being him in the ſecond Remainder in 
Tail) to Warranty, and he vouches the Common Vouchee ; this is a good Recovery, and 
+ Bar to the ſecond Eſtate- tail, and all the Remainders and Reverſions depending thereupon ; 
and yet it is no Bar of the firſt Eſtate- tail which A. has, 3 Co. 6. 

If the Writ of Entry be brought againſt a Mortgagee, and he vouches the Common 
Vouchee, and ſo a Recovery is had; this is no good Recovery to bar or bind the Mortgagor, 
but that he may enter upon the Condition broken. 3 

So if one gives Lands to B. and his Heirs ſo long as C. ſhall have Heirs of his Body, and 
B. ſuffers a Common Recovery, and vouches the Common Vouchee ; this is no good Reco- 
very to bar the Donor of the Poſſibility, for in both theſe Caſes he that is to be barred has 
no Remainder or Reverſion, but. an Intereſt or Poſſibility, which cannot receive a Recom- 

nce in Valve. F " | EMS: R 

But if in theſe Caſes the Mortgagee vouches to Warranty the Mortgagot, or B. the Donee 


vouches the Donor, and ſa they vouch over the Common Vouchee, and ſo the Recovery is 


had; theſe will be good Recoveries to bar both them and their Heirs for ever. 


And if one has an Eſtate in Fee-ſimple determinable on a Limitation or a Condition, or 


if Lands be given to A. and his Heirs until B. pays to him 1001. and then that it ſhall re- 
main to B. and his Heirs, and A. in this Caſe ſuffers a Comm 
Common Vouchee ; it ſeems this is no Bar to B. and his Heith, but that upon Payment of 
the 100 J. he ſhall have the Land. | . 15 Wen n þ n 
So if one by his Will deviſes his Land thus: I give unto A. my Son and his Heirs for 
ever my Land in W. paying 20 l. to B. when A. ſhall come to twenty-one Years of Age, 
and then that A. and his Heirs ſhall have it for ever; and if A. ſhall die without Heirs of his 
Body, C. being then living, that then C. ſhall have it to him and his Heirs for ever, and 
A. pays the 201. to B. at his full Age, and then ſuffers a Recovery of the Land; this is no 
Bar to C. of his Eſtate. Cur. Mic. 18 Fac. B. R. & vide the Caſe of Pell and Brown. 


But note in the Caſes before, where it is ſaid that a Recovery is void, it is meant as to 


the Heirs and them in Reverſion and Remainder ; for as to the Parties themſelves that ſuf- 


fer the Recovery, the ſame is for the moſt part good, and binds them by way of Eſtoppel 
and Concluſion, | Bi | | . 


And note alſo, that a Stranger that has Right to the Land at the Time of the Recovery Stranger. i 


ſuffered is not barred at all by the Recovery, or by his want of Non- claim, Sc. as in the 
Caſe of a Fine. 3 Co. 5. „ 8 Nr ' 
He that is in an Eſtate in Poſſeſſion by Title above the Recovery, ſhall not be bound by 
the Recovery. Co. 96. 6. 7169 | | ; 
Where Lands were deviſed to 4. for Life, and if A. ſhould die leaving Iflue Male; 
then to ſuch Iſſue Male and his Heirs for ever; but if A. ſhould leave no Iſſue Male, then 
tO B. in Fee; and A. ſuffered a Common Recovery of theſe Lands, and five Years paſſed: 
The right Heirs of the Teſtator were barred, in regard they ought to have entered upon 
= Forfeiture, and had no new Title of Entry upon the Death of the Tenant for Life. 
1. 520, W aa, 
On a Recovery it was objected, that the Recovery was a wilful Forfeiture in Point of Law, 
and was voluntary, and upon no Condition ; and that it ought not to be ſupplied or maintained 
in Equity; but the Court decreed it. Chan, Ca. 49. | td ib 
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Tenant to the It is neceſſary in a Recovery that there be a lawful Tenant to the Precipe, i. e. that the 


Precipe. 
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(G) Of the Parties in Common Recoveries in general, 


N every good and binding Common Recovery it is requiſite. that there be a 7 
I a Tenant, and a YVouchee, as the efficient Cauſes thereof; for if either of 1 7 
Nr to ons 02.549 20 hn) WW 
And therefore if a Common Recovery be had againſt the Teuant in Tail without 
Voucher, this is void. r Hen rn ee 
And for this it is to be known that ſuch Perſons and by ſuch Names may be Demandantg 
Tenants and Vouchees in Recoveries, as may be Cagniſors and Cogniſees in Fines, 2 We. 
Tit. Recoveries. Co. Lit. 372. | F 1 F 
And therefore a Recovery ſuffeted by an Zyfant appearing by his Guardian is good, aud 
will bind him and all others. Hob. 275. un MS Þþ3 | Fate, 4 
So alſo a Recovery had againſt a Woman that has a Huſband being joined with her Huſband 
will bind her and all others. 10 Co. 43. Plow. 515. + 


(H) Of the Demandant. 
HE Demandant is he who brings the Writ of Entry, and may be termed the Re. 


COVCTrLOT, | 


(1) Of the Tenant. 


TP HE Tenant is he againſt whom the Writ of Entry is brought, and may be termed 
the Recoveree. * 5 


Writ of Entry be brought againſt one that at the Time of the Writ brought is Tenant of 
the Freehold, either by Right, . e. that has an Eſtate for Life at leaſt in the Land, or by 
Wrong, i. e. that is a Diſſeiſor of the Land demanded, and whereof the Recovery is had, 
Dyer 252. Co. Lit. 46. 3 Co. 6. | SOT EH 4.3 | 
And therefore in this Caſe the Courſe is where the Land to be recovered is in Poſſeſſion, 
and a Fine and a Recovery is had of it together, the Fine is ſued aut firſt ; for this makes 
the Conuſee Tenant of the Freehold of the Land, and then the Recoyery is had agant 
im. | 
And when the Recovery is to be had of a Reverſion, and that there is an Eſtate for Life 
in Being of the Land whereof the Recovery is to be had, (for an ERate for Years, or any 
ſuch like Eſtate, will nat hinder the ſuffering of a Recovery) there the Courſe is to get a 
conditional Surrender for the Tenant for Life of his Eſtate to him in Reverſion or Remain- 
der, to the End that he may be perfect Tenant of the Inheritance, and then the Writ of 
Entry may be brought and the Recovery had againſt him; for if a Writ of Entry be 
brought againſt a Stranger, and he vouches the Loy in Tail in Poſſeſſion of the Land, 
and fo a Recovery is had; or if there be Tenant for Life of Land, the Remainder or Re- 
verſion to another in Tail, or in Fee, and a Stranger brings a Writ of Entry againſt him 
in the Remainder or Reverſion, or againſt a Stranger who vouches him, and 10 a Recovery 
is had ; theſe Recoveries are not good. | Ps | 
And yet if the Writ be brought againſt the Tenant of the Land and a Stranger that had 
nothing in the Land together, and ſo a Recovery be had; this Recovery is good enough. 
And if a Diſſeiſor makes a Gift in Tail of the Land to another, and the Writ is brought 
againſt him, and he vouches the Diſſeiſee, and he vouches the Common Vouchee; this is a 
good Recovery. 3 Co. 6. Co. Lit. 46. Lit. F. 519. Plow. 514. Dr. & Stud. 49. 
I bargain and ſell Lands to you and your Heirs, the Bargainee has an Eſtate before Entry, 
ang he 8 a good Tenant to the Præcipe in a Common Recovery, yet he cannot bring Tre: 
als. Carter 78. | 
d In a Cafe, Mic. 29 Car. 2. amongſt the Serjeants, it was held by Ellis, Newaigate and 
Dolbin, that if a Bargainee ſuffers a Recovery by Writ of Entry returnable Craft” Mar! 
and after the Deed is inrolled ; in ſuch Caſe the Bargainee was ſufficient Tenant to the Pe. 
cipe before Inrolment by this Relation ſubſequent, and that this Bargain and Sale may lead the 
Uſe of this Recovery. But Raymond doubted that the Inrolment coming after the Reluln“ 
the Writ of Entry, came too late to make a Tenant to the Præcipe; and it was ſaid 40001, 
was lent upon this Title. And Lord Hobart in Duncomb and Mingſield's Caſe, is of Opt 
nion, that if the Deſendant be Tenant to the Præcipe, either at the Time of the Writ pur 
Chaſed, or at the Return of it, it is ſufficient. 2 


— — e 8 


C6. 5. 3. 1 Recoveries. 


— — —  — — 


603 


8 — tte. „* 


Tenant in Tail, Remainder in Tail, the Remainder in Fee. The Tenant in Tail was 
utainted of Treaſon, Office was found. The King oy Letters Patent granted the Land to 
4. who bargained and ſold it by Deed to B. and B. ſuffered a Common Recovery, by 
which the Tenant in Tail is vouched, and afterwards this Deed was inrolled. Per Holt 
Ch. Juſt. this is no Bar of the Remainder, becauſe before Inrolment nothing paſſed but by 
way of Concluſion, and the Bargainee was not Jawful Tenant to the Precipe. Gods. 218. 
6 N . . s 

, * Recovery cannot be ſuffered where the Eſtate- tail is erpectant on an Eſtate for 
Life, Tenant for Life not being made Tenant to the Præcipe. Vent. 360. This is true in 
a Writ of Entry in le poſt, (which is commonly uſed; and the Reafon is, that ſuch a Writ 
ſuppoſes a Diſſeiſin) which cannot be when there is a Tenant for Life in Poſſeſſion. 

A. Leſſee for Life, Remainder to B. in Tail, and a Præcipe is brought againſt. B. if B. 
happens to have a Surrender of the Leſſee for Life at any Time before the ecovery, it is 
a good Recovery, and the Præcipe is made good. Noy's Rep. 126. | 

If a Tenant to the Præcipe is made by Leaſe and Releaſe, it is good though there be no 
Conſideration. Mod. Rep. 262. Q: 

The Conuſee of a Fine, OZab. Pur. is a good Tenant to the Præcipe of a Recovery the 
fame Day; and the Court will ſuppoſe a Privity the ſame Day to ſupport a Conveyance, 
H 22 Car. 2. B. R. Fettiplace's Cafe. 

' Tqnant for Life, and be in Remainder in Tail ſuffer a Common Recovery, in which they 
both vouch the Common Vouchee; this ſhall not bind the Eſtate-tail, for he in the Re- 
mainder in Tail is not Tenant to the Precipe, but the Tenant pur vie; and in Truth the 
Land is recovered againſt Tenant pur vie only, and the Recompence cannot veſt in him in 
Remainder only, becauſe the Land is in Truth recovered againſt Tenant for Life. 3 Co. 
cited in Cupledike*'s Caſe. - | N 

Plauden s Opinion in ManxelPs Cafe, that if there be Tenant for Life, the Remainder or 
Reverſion over in Tail; and a Common Recovery is had againft him in Remainder or Re- 
verſion, it ſhall bar the Eſtate-tail, was denied for Law by all the Judges; for there is no 
Tenant to the Præcipe, but only by Admittance and Colluſion, which ſhall not bind the 
Iſſue in Tail. Præcipe againſt Tenant: for Life, who vouched him in Remainder in Tail, 
who vouched the Common Vouchee, he in Remainder is barred. And. 275. 

If there be a Bargain and Sale, and a Fine to a Leſſee for Years or in Reverfion to make 
them Tenants to a Præcipe, this does not deſtroy the Reverſion for Years. 2 Roll. Rep. 249. 

If Leſſee for Years be made Tenant to the Præcipe, it does not extinguiſh his Term, becauſe 
it was in him for another Purpoſe. Med. 107. 3 e 

In Error of a Judgment in Ejectment in C. B. where a ſpecial Verdict was found, that 
a Writ of Entry was brought againſt M. C. returnable Quind Martini; that on the Return 
he appeared, and the Demandant counted againſt him; that he vouched L. the Tenant in 
Tail, and a Summoneas ad Warrantizand” iſſued, returnable OFad* Pur? ; after the Teſte and 
before the Return of the Summons, viz. 1 January, L. the Tenant in Tail conveyed to 
M. C. by Leaſe and Releaſe for Life, and at the Return thereof L. appeared and entered into 
Warranty, and vouched over the Common Vouchee, and ſo a Recovery was had. And this 
being held good in C. B. the Plaintiff in Error's Counſel inſiſted in B. R. that M. C. was not 
Tenant to the Præcipe at the Return of the Writ of Entry: He agreed, if he had purchaſed 
before the Return thereof, the Recovery had been good (aliter if after, as here) to bind 
Strangers, or the Iſſue in Tail, though it might be good between the Parties by way of 
Eſtoppel, becauſe the Tenant could not render the Lands at the Return of the Writ of 
Entry, and a Voucher always ſuppoſes a Seiſin: For it is always a good Counterplea, that the 
Vouchee had nothing at the Time of the Voucher, and the Nec unguam poſtea is not mate- 
rial; and if the Tenant does not plead Non-tenure, as he might and ought, that only binds 
himſelf and thoſe that are Parties and claim under him by Eſtoppel. Econtra argued, That 
the Iſſue ſhall be bound where he may have Execution for the Value; and it is not a ſufficient 
Counterplea of Voucher, to ſay the Voucher had nothing Tempore, Sc. without adding Nec 
anguam poſtea. And ſo it is of Non-tenure. Where the Tenant appears on the Return of 
the Writ of Entry, and a Recovery is then had, there the Tenant muſt have the Freehold 
in him at the Return of the Writ, becauſe it is a Recovery then ſuffered ; but otherwiſe 
where there is a Voucher over, or interpleaded, as in this Caſe; for there it is ſufficient if he 
| becomes Tenant before Judgment. And of this laſt Opinion, both as to the Counterplea of 
Voucher, Non-tenure, 6c. was Holt Ch. Juſt. And he alſo held, that if the Tenant to the 

Precipe gains a Freehold before Judgment, it is ſufficient, for it cannot be ſaid to be a Re- 
fovery againſt him that had nothing; and therefore a Writ may be made good by a ſubſe- 
quent Purchaſe, and ſo may a Voucher; and it is the more reaſonable, becauſe the De- 
nandant may have a good Cauſe of Action though the Tenant have not the Land; for it is 

| ö not 
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Recoveries. 7 


Tenant to the By Stat. 14 G. 2. intitled, An Act to amend the Law concerning Common Recoveries, &c. 


Præcipe. 


Common Re- feated, if ſome proper Remedy be not provided: For Remedy whereof it is enacted, That 
coveries to be all Common Recoveries ſuffered, or to be ſuffered in his Majeſty's Court of Common Pleas 


2 LN at Weſtminſter, or in any other Court of Record in the Principality of Wales, or in any of 


Freehold, 


Proviſo. 


not his being Tenant to the Præcipe, but the Demandant's having a Right to the Lag 
that is the Foundation and Cauſe of the Action; and therefore it is ſufficient in Law if ” 
Tenant has the Land to render at any Time before Judgment; and the Judgment in 0 

was affirmed nifi cauſa, Cauſe was afterwards endeavoured to be ſhewed, - ſed non allocat B, 
And then Holt Ch. Juſt. further obſerved, that the Recompence in the Caſe of Common . 
coveries was ratio una, but non unica why they barred; for a Reverſion expectant is ther * 
barred, and yet the Recompence cannot extend to that; which (he ſaid) was a bold Adv — 
in Favour of Common Recoveries. The Rule was made abſolute. 2 Salk. Lacy v. Millan 

A Recovery is good though a Stranger that has nothing in the Land be made Te - 
to the Præcipe with the Tenant in Tail; for the Recompence in Value ſhall go to hin 
that loſt the Eſtate; and being a Common Aſſurance, it ſhall be favourably expounded. 
Vent. 258. 2 
la a Quere Impedit, the Plaintiff intitled himſelf to an Adyowſon by a Recovery ſuffereq 
by Tenant in Tail; and in Pleading the Recovery, he alledged #wo to be Tenants 10 th 
Præcipe, but did not ſhew how they became ſo, or what Conveyance was made to them : 
which it may appear they were Tenants; the Court thought it was not well pleaded but 
gave no Judgment. 2 Mod. 7. Mod. 219. | . 

If he in Reverſion ſuffers a Common Recovery to divers Uſes, his Heir cannot plead that 
his Father had nothing in the Land at the Time of the Recovery, for he is eſtopped to fi 
that he was not Tenant to the Præcipe; and it was a good Recovery againſt him by Eftoppe! 
Godb. 141. 4 Leon. 238. Cro. Eliz. 21. 

On producing a Common Recovery at a Trial, the Counſel on the other Side preſſed 
them to prove who was Tenant to the Præcipe at the Time at the Recovery; but the Court 
would not allow it, for it ſhall be intended a good Recovery; and if it were otherwiſe 
the Proof ought to be made by the other Party. Cro. Fac. 455. | 


reciting, That whereas ſeveral Leaſes have been heretofore, and are hereafter likely to be 
made, of Honours, Caſtles, Manors, Lands, Tenements and Hereditaments, for one or 
more Life or Lives, under particular Rents thereby reſerved, and to be reſerved: And 
whereas procuring Surrenders of ſuch Freehold Leaſes, or the Tenants thereof to join, in 
order to make Tenants to the Writs of Entry, or other Writs for ſuffering Common Re- 
coveries, frequently occaſions great Trouble, Difficulty and Expence to Tenants in Tail 
and the ſame cannot in many Caſes be obtained, by reaſon of the Uncertainty in whom the 
legal Eſtate of Freehold under ſuch Leaſes is veſted, and alſo by reaſon of the Diſabilities 
and Incapacities of ſuch Leſſees, or Perſons claiming under them, by Means whereof Pur- 
chaſes and Family Settlements are often delayed, and may be in great Danger of being de- 


the Counties Palatine, or in any other Court having Juriſdiction of the ſame, of any Honours, 
Caſtles, Manors, Lands, Tenements or Hereditaments, without any Surrender or Surrenders 
of ſuch Leaſe or Leaſes, or without the Concurrence of, or any Conveyances or Aſſurance 
from ſuch Leſſee or Leſſees, or other Perſon or Perſons tlaiming under ſuch Leſſee or Leſlees, 
in order to make good Tenants. to the Writs of Entry, or other Writs, whereupon fuch 
Recoveries have been or ſhall be had or ſuffered, ſhall be as valid and effectual in Law, to 
all Intents and Purpoſes whatſoever, as if ſuch Leſſee or Leſſees, or any other Perſon ot 
Perſons claiming under him, her or them, had conveyed, or joined in conveying, or ſhall 
convey, or join in conveying a good Eſtate of Freehold to ſuch Perſon or Perſons as has or 
have been, or ſhall become Tenant or Tenants to ſuch Writs of Entry, or other Writs, 
whereupon ſuch Common Recoveries have been or ſhall be ſuffered. 
Provided always that nothing in this Act contained ſhall extend, or be. conſtrued to ex- 
tend, to make any Common Recoveries valid and effectual in Law, unleſs the Perſon or 
Perſons intitled to the firſt Eſtate for Life, or other greater Eſtate (in Caſe there be no ſuch 
Eſtate for Life in Being, in Reverſion or Remainder next after the Expiration of ſuch Leaſes) 
has or have, by ſome lawful Act or Means conveyed or aſſured, or joined in conveying o- 
aſſuring, or ſhall, by ſome lawful Act or Means, convey or aſſure, or join in conveying oc 
aſſuring an Eſtate for Life at the leaſt, to ſuch Perſon or Perſons as has or have been, ot 
ſhall become Tenant or Tenants to the Writs of Entry, or other Writs, whereupon ſuch 
Common Recoveries have beeen or ſhall be ſuffered. "BY 
Provided alſo that nothing in this Act contained ſhall be conſtrued to extend to prejudice 
the Eſtate of ſuch Leſſee or Leſſees, or any Perſon or Perſons claiming any Intereſt under 

ſuch Leſſee or Leſſees. | JE 
U 
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Ch. 6. b. 5. Recoveries. 


A Surrender of Tenant for Life ſhall be preſumed on a Recovery of 40 Years ſtanding, 
g 74 be Clu que Truſt for Life, Remainder in Truſt for B. in Tail, Remainder in Fee 
to C. B. cannot bar the Remainder by ſuffering a Recovery if there be a good Tenant to the 
Precipe. Chan. Ca. 64. ng | ; 

But if there be 10 legal Tenant to the Precipe in order to the ſuffering a Recovery, 
yet after a Length of Time it ſhall be preſumed that there was. Mod. Ca. in Low ond 
OT hog there be no Tenant to the Precipe, yet a Recovery is good by way of 
Eſtoppel againſt the Party that ſuffered it, but not againſt Remainder-Men, Strangers, Sc. 
1 Recovery, though deſective as to a Tenant to the Præcipe, will bar an equitable 
Eſtate- tail in Truſt only. 2 Fern. 132. 2 Ch. Ca. 63. 

A Recovery is good in which the Tenant to the Præcipe is made Tenant of the Freehold 
before the Return of the Summoneas ad Warrantizandum. Ld. Raym. 227, 475, 477. 


(K) Of the Vouc hee. 


HE Vouchee is he whom the Tenant vouches or calls to Warranty for the Land in who. 
Demand. | | 
A Child in ventre ſa mere it is ſaid may be vouched in a Common Recovery, a Bill may Child in ve. 
be brought in its Behalf, and an Injunction to ſtay Waſte, Sc. 2 Vern, 711. tre ſa mere. 


* 
6 


bog. 


— 


(L) Of the Uſe M Vouchers, and the Intent of Recoveries «with fingle, double, 
| treble, &c. Vouchers. 


HE Effect of a Recovery, as is ſaid before, is to bar Intails, and all Remainders 

and Reverſions that ſhould take Place after Intails; and they are moſt uſually ſuffered 
either with a Angle Voucher, double Voucher, or treble Voucher, and ſometimes with a qua- 
druple Voucher. ; : 

The Intent of a Common Recovery with a /ngle Voucher, is to bar the Tenant and his Intent of 
Heirs of ſuch Eſtate-tail only which then is in him, to deſtroy the Eſtates which others have Recoveries 
of any Reverſion expectant, or Remainder dependant upon the ſame; and of all Leaſes and Wich ſingle 
Incumbrances derived out of ſuch Reverſions or Remainders. 9 

But where the King is the Giver of an Eſtate-tail, and keeps the Reverſion in himſelf, it 
is ſaid that ſuch a Recovery againſt the Tenant in Tail will not bar the Iſſue in Tail of his 
Entry, nor diſcontinue his Eſtate, nor pluck ſuch Reverſion or Remainder out of his Ma— 
jeſty. 28 H. 8. 5. 34 H. 8. c. 20. Dyer 132. 

A Recovery with /ingle Voucher bars only ſuch Eſtate as the Tenant has in Poſſeſſion at 
the Recovery, and the Dependences thereon; as if Lands be given to A. in Tail, the Re- 
mainder to the right Heirs of B. (B. being then living) and the Writ of Entry is brought | 
againſt the Tenant in Tail, and he vouches over the Common Vouchee; this is a good Re- 1 
covery and Bar to the Eſtate-tail and Remainder alſo. Co. 135. 3 Co. 59. 4 

But if the Tenant in Tail be not in Poſſeſſion, or be in of another Eſtate by Diſſeiſin or | 
Conveyance, Sc. as if Tenant in Tail be diſſeiſed, and then ſuffers a Recovery with ſingle 
Voucher; or the Diſſeiſor makes a new Eſtate to the Tenant in Tail, and then the Tenanc 
in Tail ſuffers a Recovery with ſingle Voucher; or if the Tenant in Tail makes a Feoffment 
in Fee of Land, and then takes back a new Eſtate to himſelf from the Diſcontinuee in Tail 
or in Fee, and then ſuffers a Common Recovery with ſingle Voucher; by this the Eſtate 
in theſe laſt Caſes is not barred. Bid. But by double Voucher they may. | 

A Recovery with double Voucher, is intended to bar the firſt Voucher and his Heirs of with double 
every ſuch Eſtate as at any Time was in him, or any of his Anceſtors, whoſe Heir he is, Voucher. 
of ſuch Eſtate; and all other Perſons of ſuch Right to a Reverſion or Remainder as was 
thereupon at any Time expectant or dependant, and of all Leaſes, Charges and Incum- | 
brances derived out of any ſuch Reverſion or Remainder, and will be alſo a perpetual Bar | 
of ſuch Eſtate whereof the Tenant was then ſeiſed in Reverſion or Remainder expectant or il 
dependant upon the ſame. 1 ; 

But by a Recovery with double Voucher, in the Caſcs before where a ſingle Voucher is no 
Bar, the Eftate-tail is barred, and all Intereſts, Eſtates and Titles that the Vouchee has ac 
the Time of the Entry into the Warranty. | 

And therefore where the Tenant in Tail levies a Fine, makes a Feoffment, or bar- 

Salas and ſells the Land by Deed indented and inrolled, the Writ is brought againſt the 


7 P Cogniſce, 


Recoveries Fa 


Cogniſee, Feoffee or Bargainee, and he vouches the Tenant in Tail, who vouches the Co 
mon Vouchee; this bars the Eſtate-tail, and the Remainders and Reverſions thereupon 2 
So if in theſe Caſes the Conuſee, Feoffee or Bargainee, makes a new Eſtate to the © 
nuſor, Feoffor or Bargainor, or he diſſeiſes the Conuſee, Feoffee or Bargainee, and the b. 
vies a Fine, makes a Feoffment, and bargains and ſells to another againſt whom the Writ of 
Entry is brought, and he vouches the Tenant in Tail, and he vouches the Common Voucher: 
by this Recovery the firſt and ſecond Eſtate-tail, and all the Remainders and Reverſions ts 

pending thereupon are barred. Co. 135. 3 Co. 39. 12 Ed. 4. 19. 10 Co. 45. 

Wich ercble The Intent of a Recovery with a treble Voucher is to make a perpetual Bar of the Eſtates 
Voucher. of the Tenant, and of every ſuch Eſtate of Inheritance as at any Time had been in the firſt 
or ſecond Vouchee, or any of them, or either of their Anceſtors, whoſe Heirs he or the 
are of ſuch Eſtate, and as well of every Reverſton thereupon dependant; as alſo of all Leaſe: 
Charges and Incumbrances derived out of ſuch Reverſion or Remainder. ' 

Note; In that called a ſingle Recovery, you will find two Recoveries included: The (rf 
by the Demandant againſt the Tenant, and the ſecond by Tenant. againſt the; Common 
Vouchee. 

2. In that with a double Voucher you will find three Recoveries included one for the 
Demandant againſt the Tenanr, the ſecond for the Tenant againſt the Voucher, the laſt for 
that Voucher againſt the ſecond or common Vouchee. I bee 5 

3. And alſo in a Recovery with a treble Voucher are included four Recoveries : Firſt 
by the Demandant againſt the Tenant, the ſecond by the Tenant againſt the firſt V oucher, 
(otherwiſe called Vouchee) the third by the firſt againſt the ſecond, and the fourth by the 
ſecond againſt the Common Vouchee, 


(M) Of the due Order and Form required in Recoveries, 


I T is neceſſary that every good Common Recovery be had and ſuffered in that Order and 
Form as the Law requires, vi. that there be a Writ of Entry brought, and Appearance of 
the Tenant in fait, a Voucher, and an Appearance of the Tenant in Law the Vouchee, 
Judgment and Execution; for if there be any ſubſtantial Defect in theſe Things, the Re- 
covery may be thereby avoided by Writ of Error; but if it be only in Form, it will not 
hurt. 3 Co. 3. Stat. 23 Elix. c. 3. | | 1 6 
If a Recovery be intended with Angle Voucher, the Precipe muſt be brought againſt the 
Tenant in Tail in Poſſeſſion, and he muſt vouch the Common Vouchee. 
How theWrit But if your Recovery be intended with a double Voucher, you mult either by Fine, Feoft- 
of Entry muſt ment, Bargain and Sale inrolled, or Leaſe and Releaſe, make him (you intend to be) Te- 
be brought. nant at the Time of the Writ of Entry brought; for every Writ of Entry muſt always be 
brought againſt him that muſt be a perfect Tenant of the Freehold. of the Land demanded 
at the Return of the Writ, 18 R. 2. and Dyer, fol. 252. pl. 98. \becauſe the Eſtate of the 
Tenant in Tail (who is the firſt Vouchee) is barred in reſpect of the ſuppoſed Recompence 
adjudged over againſt the Common Vouchee; for in ſtrict Law the Recompence adjudged 
over is to go in Succeſſion of the Eſtate, as the Land loſt ſhould have done; and then it 
were not Reaſon to allow the Heir Liberty to keep the Land, and alſo ta have a Recom- 
pence in Value, therefore he loſeth the Land, and is to truſt to the Recompence. Dyer 232. 
Co. 6;:: Co: 42. iel bg | g 
: But in a feigned Recovery the Recompence is but imaginary, and no ſuch Thipg really 
in the Caſe. | | 77 | 
If there be a Fine as well as a Recovery, you muſt make him Cogniſee to the Fine who 
is to be Tenant in the Recovery, and he muſt vouch the Tenant in Tail, and in ſuch 
Caſe the Writ of Covenant for the Fine muſt bear Teſte, and be returnable before dle 
Wit of Entry. | CRIED KL | 
And if a Tenant has but an Eſtate for Life, or be Tenant in Dower, or by the Curtely 
of England, it is requiſite for the Strengthening of a Recovery, and ſaving his Eſtate, that 
de makes a conditional Surrender of his Eſtate to him in the Reverſion or Remaindef, 
ro the End he may be a preſent Tenant of the Inheritance, and then to. bring the Writ 
of Entry againſt him; and after the Recovery is executed, the particular Tenant, far 
Breach of the Condition, may enter and enjoy his Term notwithſtanding: ſuch Surrender. 
See the Form of the Surrender in the Second Part, but ſee the Hat. 14 Ces. 2. . 20. 
before at p. 604. , 0 
The Form of Recoveéties are moſtly uſed for Aſſurances of Land in the Form whereof the Part 
Recovery do agree, that one who is called the Demandant ſhall bring an Action real (as it he 12 
with agles good Right) againſt the Tenant of the Freehold of the Lands, as though he had no Right 


Voucher. Ent) 
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Entry to the ſame ; but after a Diſſeiſin, which Hugh Hunt (the common Name of the ſuppoſed 
Diſeiſor) had unjuſtly made to the Demandant, Sc. and hereupon the Tenant calls to war- 

rant, to him the Lands — — (or the Common Vouchee, one of the Criers of the C ourt) 

which Vouchee is ſuppoſed to appear in Court, and warrant the Lands to the Tenant (or 
Defendant) whereupon the Plaintiff or Demandant claims the Lands againſt the Common 
Vouchee, who is ſuppoſed to appear and defend his Right, and pleads, that Hugh did not 

difſeiſe the Plaintiff or Demandant, as by his Declaration he ſuppoſcs, and puts himſelf upon 

the Country to try it; whereupon the Demandant prays a Day to imparl, or ſpeak to the 

Plea; and a Day being given, the Demandant is ſuppoſed to come again into Court in pro- 

er Perſon, and the Common Vouchee then is ſuppoſed to make Default, and withdraw in 
Contempt of the Court; and thereupon Judgment is given, that the Demandant ſhall reco- 

ver in Value againſt the Common Vouchee, Cc. and ſo by this Device, grounded upon the 

| acict Principles of the Law, the Tenant loſcth the Land, and has nothing for it; but it is 

| by his own Agreement, and for the Aſſurance of him that buys the Land, Sc. | 

And ſo it is if it be with double or treble Vouchers; as in a double Voucher the Tenant Double 

| calleth to Warranty the firſt Vouchee, who warranteth and calleth the Second or Common v e 
Vouchee, who pleads to the Country, and after Imparlance and Return of the Demandant er. 
makes Default, and then Judgment for the Demandant againſt the Tenant, for the Tenant 

| © recover in Value of the firſt Vouchee, and the firſt to recover in Value of the Second or 

E Common Vouchee ; and it is in the like Manner with treble Voucher, &c. 


| | (N) Who may ſuffer a Common Recovery. 

j Ny Perſon who is not diſabled by Law may ſuffer a Common Recovery. Such Diſ- 
} A abilities are either by the Common or Statute Law. 
18 


| y the Common Law Infants, Feme Coverts, Perſons attainted, and Aliens, are diſabled. 
But as to Ideots and Madmen, a Recovery ſuffered by them is unavoidable. 

Thoſe diſabled by Statute are for ſome particular Reaſons therein given, on Account of 

the Abuſe of Common Recoveries. 


then deviſed the Lands; this Recovery was held good to bind the Aſſets; but A. being Te-*** 


nant in Tail, and as ſuch having a Power to ſuffer a Recovery, the Lands deviſed ſhill not 
be affected. Wil. 104. 2 Vern. 635. 


Common Recovery, the Recovery ſhall enure to make good all his precedent Acts and In- 
cumbrances. Chan. Ca. 120. gagor or 


gor be a Party to the Recovery, it will be good. Cro. Fac. 592, 593. 


in Equity to bar the Intail and Remainders, as it would have at Law in Caſe he had the T. 
gal Eſtate in him. 1 Vern. 13, 440. 2 Vern. 132. 2 Chan. Ca. 71. 2 Vent. 350. 

Vil. g1. 
If A. be Ceſtuy que Truſt for Life, Remainder in Truſt for B. in Tail, Remainder in Fee 
to C. B. cannot bar the Remainder by ſuffering a Recovery if there be a good Tenant to 
the Precipe. 2 Chan. Ca. 64. | | | | | 

Where a Ceftuy que Truſt in Tail brings a Bill againſt the Truſtees to the Intent they ſhould 
Join in a Recovery, this is not proper; but it is proper to pray that the Truſtees may con- 

vey the Premiſſes to Ceſtuy que Truſt in Tail, who may then ſuffer a Recovery; though if 
the Truſtees are alſo Truſtees for any Annuity ſubſiſting, they are not compellable to part 
with the legal Eſtate out of them to the Ceſtuy que Truſt in Tail. 2 Wil. 134. | 

Io a Marriage- Settlement the Huſband was made Tenant for ninety-nine Years, if he ſo Infant 
to lived, Remainder to Truſtees during the Life of the. Huſband, c. Remainder to the Trufice- 
firſt and other Sons by the Marriage in Tail Male, Remainder to the firſt and other Sons by 
any other Wife, Remainder over; a Son was born and of Age; the Wife died, and there 
ry no other Sons by a ſubſequent Marriage ; the Truſt for preſerving contingent Remain- 

ers deſcended to an Infant: A Court of Equity will, if it be for the Benefit of the Family, 
Cree the Infant Truſtee to join in a Recovery. 

| N 


A Tenant in Fee- ſimple may ſuffer a Common Recovery of Land, and it will bind him Terart in 

that ſuffers it, his Heirs, and all others. Fee ſimple. 

A Condition that a Donee in Tail ſhall not alien, is void; and therefore ſuch a Donee in Donee in Tail 

Tail may, notwithſtanding ſuch Condition, by Recovery bar it. 9 Co. 127, on Condition, 
By a Settlement A. was made Tenant for Life, Remainder to the Heirs of his Body by Tenant in 

his Wife, and in the ſame Deed A. covenanted not to ſuffer a Common Recovery, but that Tail cortrary 

the Lands ſhall be enjoyed according to theſe Limitations. A. ſuffered a Recovery, and to his Cove- 


If Tenant in Tail makes a Mortgage, or confeſſes a Judgment, Sc. and after ſuffers 3 
all, Mort- 


] ; ; Copniſor, Cc. 
If a Mortgagee ſuffers a Recovery, it will not bar the Mortgagor ; but if the Mortga- Axis 


A Common Recovery, ſuffered by Ceſtuy que Truſt of an Eſtate-tail, has the ſame Effect Cefuy que 
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Husband and 
Wife. 


and therefore ſhe having appeared by Attorney and ſuffered a Recovery, it ſhall be reverkd 


If an Infant Tenant appears by his Guardian either as Defendant or Vouchee ka. 
bound as well as one of full Age; and if the Guardian feint pleads, or miſplead; x 191] be 
has a good Action againſt him. the Infar; 

Where an Infant comes in Perſon as Vouchee, Error lies not after full A 
muſt be tried by Inſpection, which cannot be after full Age. 

And if he appears by Attorney, and ſuffers a Common Recovery, then it ſhall be 
for Error; aliter per Guardian. Sid. 321. 2 Keb. 14. Mod. 48. Style 248. 

Recovery againſt an Infant who appears by Guardian, and vouches over, 
Earl of Newport and Sir H. Midway's Caſe. 

A. Tenant in Tail, Remainder to B. in Fee. A. fold the Land to J. S. and his H. 
and for Aſſurance made a Feoffment in Fee, and levied a Fine to J. S. to the Uſe of on 
and his Heirs : By the Indenture of Bargain and Sale H. covenanted to make ſuch f 15 
Aſſurance within two Years as the ſaid J. S. or his Heirs, or their Counſel ſhould Yn) 
before any Aſſurance made J. S. died, his Son and Heir within Age; it was deviſed th 18 
ſuch further Aſſurance and cutting off the Remainder, a Common Recovery ſhould be 7 
fered in which the ſaid Infant ſhould be Tenant to the Præcipe, and ſhould vouch the he. 
dor; and that the ſaid Recovery ſhould be to the ſaid Infant and his Heirs, After Ma 
Doubt upon the Appearance of a good and ſufficient Guardian for the Infant, the eien 
paſſed. Leon. No 29. b. | i) 

The King, by Letter under his Privy Signet and Sign Manual, ſignified to Lord Bae 
and his Fellow Juſtices of C. B. that he was petitioned by Mountjoy Blunt, under the /\ or 
twenty-one Years, and by his Friends, Kindred and Feoffees, into whoſe Cuſtody he lat 
Earl of Devonſhire did commit his Eſtate in Truſt, that he might be admitted to ſult 
Recovery of his Manor of V. for Payment of Debts, &c. Says Lord Hobart, Though Wo 
did never hold ſuch Recovery unlawtul, or void in Law, yet we have refuſed many Ns 
tions of that Kind, as holding it very inconvenient ; but Conveniency is diſcerned by C- 
cumſtances : Whereupon I (ſaid his Lordſhip) ſent for the young Gentleman, and ſecrl 
examined him, and he being eighteen Years of Age, ſatisfied me that he conceived it re. 
ceſſary for his Eſtate ; and I called the Earl of Southampton, Lord Davers, and Mr. JW. 
man, the Perſons to whom his Eſtate was committed in Truſt ; they all confeſſed it un 
neceſſary, and the Recovery was paſſed openly at the Bar againſt M. Blunt in Perſon, and ie 
ſaid Earl, Lord, and Wakeman, were admitted his Guardians. Hob. 196. | | 

Sir John St Alban being of the Age of nineteen, his Siſter (who was next in Remainder, 
and alſo his Heir) having married one of his Footmen, he petitioned the King for Leave to 
ſuffer a Recovery, who referred it to the Judges of C. B. before whom ſeveral Prec: 
dents of ſuch Recoveries, ſuffered by Privy Seals, were cited, viz. one Bivarny, 1 Ju 
10 Car. 1. one Young, 23 Novem. 11 Car. 1. another 13 Car. 1. another 14 Car. 1. anotke 
1 Fac. 2. and two others, 2 Fac. 2. and lanother by John the Son of Sir Jobn Crit; 
10 Car. 2. But the Judges obſerved that ſeven of theſe Petitions were by Fathers upon the 
Marriage of their Sons, and an equal Recompence given; whereas here was neither Fathe 
nor Marriage to induce this Recovery, and ſaid, that this Matter had been carried too fat 
already, and therefore diſallowed it. 2 Salk. 567. | 

See of Infant Feme Covert, poſt. | 

A Common Recovery ſuffered by a Feme Covert jointly with her Huſband is good, and 
will bind them, their Heirs and all others; but if ſhe be an Infant, and appears 4 
Vouchee by her Attorney, this Recovery will not bind her. 10 Co. 43. Pliw. 515 
Bridem. Rep. 69, 70, 71. | | 

And in Paſ 8 IP. 3. Stokes and Oliver, a Common Recovery ſuffered by an Infant Feme Cave 
was reverſed for Error; and the Error aſſigned was, that ſhe being Youchee and under 495 
had appeared by Attorney; and it was ſaid, that if ſhe had vouched in Perſon or by Guardia 
it ſhould not have been reverſed for Error after full Age, becauſe a Guardian is made by tte 
Court, who will not admit of any one but ſuch as ſhall be anſwerable for-the Loſs the Infant 
may ſuſtain through his Default: But an Attorney is made by the Party, and an Infant 5 
not ſuppoſed to have Diſcretion enough to chuſe an Attorney who will be faithful to him; 


ge, becauſe | 
reverſe 


for the ſame after ſhe comes of Age, becauſe it ſhall be tried by the Country, whether the 
Warrant of Attorney was made when under Age or not. Neither can the Huſband, though 
of full Age, make an Attorney for ' himſelf and his Wife who is under Age, fo as t0 bi 
the Inheritance of the Wife: But ſhe being the Principal, muſt be barred by her own Ad 
and thercfore muſt appear in Court in ſuch Manner as the Law has directed, by realen 
of her Infancy. And it may be a Queſtion, whether ſhe can be barred by any Act of he! 
own beſides that of a Fine; for ſhe is not examined in a Common Recovery, but ſhe 1 


in a Fine. But this is not like the Caſe of a Fine levied by an Infant, for that une 
; revel: 
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reverſed but by the Infant himſelf during his Nonage : For it being the Act of the Court to 
ſuffer ſuch a one to levy a Fine, the Court mult therefore reform the ſame by Inſpection, 
\hich cannot be after full Age. 5 Mod. 209, 210. 
dee more of Infants, ante. 
Baron and Feme are Tenants, and vouch the Common Vouchee ; the Feme was an la— 
fant and appeared in Perſon, and not by Guardian; therefore it was reverſed. Cro. Eliz. 32. 4 
If there be Tenant for Life, Remainder to the Huſband and Wife and their Heirs, and the | 
Huſband and Wife ſuffer a Recovery, being vouched by the Tenant for Life; this ſhall 1 
bind the Wife. Style 320. 5 8 | 
Where Huſband has Land wherein his Wife has a Jointure, or to which ſhe may have | 
Title of Dower after his Death, and the Writ of Entry is brought againſt them both, and 
they vouch the Common Vouchee, and fo a Recovery is had, this Recovery will bar them 
both; but not if againſt the Huſband alone, for in that Caſe ſhe may falſity and avoid it after 
his Death. Plow. 514. 3 Co. 5. 
A Recovery cannot be ſuffered to bar an Intail, where there is an Eſtate for Life in Toin- 
W tre, without the Feme Joins therein, 5 Med. 210, 211. 
ff a Voman who has an Eſtate in Dower, for Life, or in Tail jointly with her Huſband, 
or only to herſelf, or to her Uſe, in any Lands, Sc. of the Inheritance or Purchaſe of her 
Huſband, or given to the Huſband and Wife by the Huſband's Anceſtors, or any ſeiſed to 
the Uſe of the Huſband or his Anceſtors, do, after the Huſband's death, ſole, or with an- 
other Huſband, ſuffer a Recovery of it, it ſhall be void; and he to whom the Land ought 
to belong after the Death of the ſaid Woman, may enter as if the Woman was dead ; and 
yet if in this Caſe ſhe does it with the Conſent of the next Heir, or ſhall join with him, it is a 
good Recovery; or if a Writ be brought againſt her, and ſhe vouches the Heir in Tail, and 
{o the Recovery is had. Stat. 11 H. 7.20. 3 Co. 51, 59, 60. 
Where Lands are given to Huſband and Wife, and the Heirs of the Body of the Wife ;, or to 
the Miſe, and the Heirs of her Body, and the Writ of Entry is brought againſt the Huſband 
and Wife, and they vouch the Common Vouchee; this is a good Recovery, and will bar 
the Eſtates of the Huſband and Wife, and of them in Remainder and Reverſion expectant 
thereupon. 4 
If Lo be given to Huſband and Wife, and the Heirs of the Body of the Huſband, the Re- 
mainder over, and the Huſband alone ſuffers a Common Recovery ; this is no Bar to the 
Remainder. 3 Co. 5. | | 
If the Huſvand be Tenant in Tail, the Remainder to the Wife in Tail, and he ſuffers a Com- 
mon Recovery of the Land, ſhe is barred, | | 
But if Land be given to /wo others, and the Heirs of the Body of one of them, the Re- 
mainder over to a Stranger, and the Writ of Entry is brought againſt one of them, and he 
vouches the Common Vouchee, and ſo a Recovery is had; this Recovery is good, and bars 
all the Eſtates for one Half of the Lands; but between Huſband and Wife there are no 
Moieties. 3 Co. 5, 6. 
Where an Eſtate is to the Huſband and his Wife for Life, Remainder to his Heirs Male on ai 
the Wife begotten; the Huſband cannot dock this Eſtate by a Recovery during his Wife's W 
Life. 2 Salk. 568. | 


If the Huſband and Wife be Fointenants of an Eſtate in Fee-ſimple or Fee-tail of Land be- 1 
fore Coverture, and the Huſband alone ſuffers a Recovery of it; this is good for a Moiety. 1 


And if Huſband and Wife be Jointenants after the Coverture, and then they ſuffer 2 Re- 
covery together; this will bind them. i 

And if they be Jointenants fer Life, the Remainder to the Heirs of the Huſband, and they 

ſuffer a Recovery of it; this is no Bar to the Iſſue of any Part of the Land. Moor 350. 

Perſons attainted are diſabled to ſuffer Recoveries ; and therefore, E | 
If Tenant in Tail be attainted, and Office found, the Land granted to A. who ſells it to Attainder. 
B. who ſuffers a Common Recovery, and therein vouches Tenant in Tail, the Remainders 

are not barred. Godb. 218. But Allen in 1 Keb. 30. contra arguendo, 1 Keb. 398. But not- 
withſtanding the Opinion in Gedb. yet it ſeems there is ſuch a Scintilla Juris in the Tenant in 

Tail after Attainder, that by a Common Recovery he may bar the Iſſue, Reverſions and 
Remainders, if there be a good Tenant to the Præcipe; for if the King pardons. the Party 

and reſtores the Land, though the Attainder is in Force, he may bar the Intail, 

Aliens are alſo diſabled to ſuffer Recoveries. Fs TT. Aliers. 
If an Alien be Tenant in Tail, the Eſtate- tail is good, but not deſcendible to his Iſſue. 9 Co. 14 r. 

But if Lands are given to an Alien in Tail, Remainder to C. in Fee, and the Alien ſuffers a 
Common Recovery, and after an Office is found, the Recovery bars C. and the King has a 

good Fee; for till Office he was ſciſed, and there was a good Tenant to the Præcipe. Godb. 


102. Ney 137. 1 
7 wn hBe4eacſides 
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Be ſides the before - mentioned natural and legal Diſabilities, Conveniency, 

Order prevents ſome from ſuffering Recoveries; and therefore, 

King. The King cannot ſuffer a Common Recovery, for if he does, he muſt be Tenant 
Vouchee z and in both Caſes the Demandant muſt count againſt him; which the Law e K 
not ſuffer, ſo he cannot come in as Tenant by Receipt; but if the Party has any Warrargy, 
he may pray him in Aid. Cro. Eliz. 96, 97. I 

Ideots and But a Recovery ſuffered by an Ideot or Madman is auavoidable, becauſe the Law has 

Lunaticks. great Regard to Matters of Record; as is manifeſt in 2 And. 163. where a Fine levicd by 

an Ideot @ Nativitate was held good, for both the Ideot and his Heirs are eſtopped to «; 

he was an Ideot; and the Court would rather judge the Office void, than bring this Judicial 

Act in Queſtion, or the Judgment of the Court that accepted the Fine. 


— ESE. 
Decency and 


(N) Of what Things a Writ of Entry may be brought, i. e. of what a Comm 
| Recovery may be ſuffered, and what it will bar. 


N every good Common Recovery it is requiſite that there be Land demanded as the 
Matter, and that the Thing be demandable. 


Of what And for this it is to be known, that of ſuch Things and by fuch Names as a Wri: of 
Things Entry Covenant for the levying of a Fine may be had, a Writ of Entry for the ſuffering of a Re. 
may be. covery may be had, fave only it may not be de foſſato, ftagno, piſcaria, un' carucat' ter, 


eſtoveriis, homag*, fidelitat', de ſervitiis faciendis, de bovata mariſci, de ſelion terre, de gar- 
dino, cottagio, crofto, virgata terre, fodina minere, mercatu, nec de ſuperiori camera; and ye 
of ſome of theſe alſo it may be by other Names. 

But a Common Recovery may be of an Honour, Iſland, Barony, Caſtle, Meſſuage, Cur- 
tilage, Dove-houſe, Land, Meadow, Paſture, Underwood, Chapel, River, County, Warren, 
Rectory, View of Frankpledge, Waif, Eſtray, Felon's Goods, Deodands, Furze, Heath, 
Moor, Tithes, Sc. 

Alſo a Recovery may be had of a Rent, Common, Advowſon, Franchiſes, and the like, but 
not of any Annuity. Do#?. & Stud. 52. 5 Co. 40, 41. 2 Weſt. Tit. Recovery. 

A Præcipe for a Writ of Entry is a Præcipe quod reddat. 

A Precipe quod reddat lies of 

One Acre of Land. 

Land covered with Water, or an Acre of Land. 12 H. 7. 1. 4. 

A Water-Pit. 10 E. 3. and 14 E. 3. 842. F. N. B. 191. 

A Ferry. F. N. B. 191. 

A Bailiwick. 34 Ed. 4. 423. 

An Office. 27 H. 8. 12. 

The Advowſon of a Church (vide infra) or fourth Part of Tithes. Dy. 84. pl. $3. 

A certain Parcel of Land. Dyer 84. pl. 83. 

The Wardſbip of Lands and Heirs, or the MWardſbip of Lands. Regiſt. 161. 22 E. 3. 29. 

It alſo lies of all Manner of Eccleſiaſtical or Spiritual Profits; as of 

A Rectory, Vicarage, Portions, Penſions, Tithes, Sc. Per Stat. 32 H. 8. c. 7. 

All and all Manner of Tithes, Great, Mixt and Small, within the Vill or Hamlet of B. 
in the Pariſh of A. whereſoever growing, happening, and annually accruing, Cc. Thel. lb. B. 
c.9.Y. 2. 

A fourth Part of the Tithes and Oblations of the Church af St. P. Sc. 16 Ed. 3. 

A certain Portion of Tithes or Land, not ſhewing how much. 1 H. 4. 1. Dyer 84. fl. 53, 
84, 83, 86. 

In 810 Time, of a Hide of Land; per Glanvile. 

A Plough Land. 4 Ed. 3. 161. 

An Ox-Gang of Land. 6 E4. 3. 991. 

Six Feet of Land in Length and four in Breadth. 14 Af. 13. 

It alſo lies of | 

A Toft and Site of a Mill. 14 Ed. 3. 

The Hundred of C. and Bailiwick of B. 34 Ed.1. 3 Ed. 3. 

The Paſture of fix Oxen. 3 Ed. 3. 23. 4 Ed. 2. 

A Rood of Land. 3 Ed. 5. 

An Advowſon. 34 Ed. 1. 4 Rep. 74. But note, That this muſt be underſtood an Ad. 
vowſon appendant to a Manor; for how can it be of an Advowſon in Groſs, ſince the Parſon 
has the Freehold; and therefore it ought not to be by Writ of Entry in le Pot, but by Mit 
of Droit de Advowſon ; which has been and now is the Practice, 

A certain Portion of Land. 11 H. 4. 40. 5 H. 7.9. 

A Moiety of one Rod of Land. 41 Ed. 3. 

A Shop. Regiſt. 3. 
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pour Acres of Alder wood. 11 Af. 13. 

Ae by the Name of Moor. 1 Ed. 3. 389. 

And it lies in a Town and not in a Hamlet. 8 Ed. 3. 55, 7 Ed. 3. 9. 

If a Man has a Moiety or third Part of Lands, and ſutfers a Common Recovery of the Moiety, third 
Whole, the Moiety or third Part paſles, and ſhall be to ſuch Uſes as are declared by the Part. 
Common Recovery. . , . g 

80 if Lands be given to two and the Heirs of their Bodies, Remainders in Tail, and one 
ſuffers a Recovery of the Whole; the Tenant as well as the Vouchee may by Pleading abate 
the Writ : But if the Writ be admitted good, the Moiety well paſſes to ſuch Uſcs as are 
declared by bi Deed that leads the Uſes of the Common Recovery, and the Jointure is 

: 0. 3+ | 
_ 2. (ſed of a third Part of Land bargains and ſells a Moiety, and a Common Re» 
covery is had of a Moiety; this is a good Recovery of an intire Third, and not of a Moiety 
of a third Patt. Cro. Car. 1 10. | | 

A Condition that runs with the Land cannot be barred by a Common Recovery; aliter Condition: 
of a Condition Collateral. 2 Salk. 570. 

J ſeiſed in Fee of the Manors of B. and C. deviſed them to E. for Life, and if E. Contingent 
ould have Iſſue Male, then to ſuch Iſſue Male and his Heirs for ever; but if E. ſhould Eftates li- 
have no Iſſue Male, the Manor of B. to J. S. in Fee, and that of C. to J. V. in Fee; Z. mited over. 
ſuffered a Recovery of theſe Manors ; this barred the contingent Eſtates limited to J. S. and 

NV. Will. 509. | | 
/ 1 ae, may be of a Rent de novo; and therefore if one grants a Rent in Tail to B. Rent 4 nowe, 
Remainder to * in Tail, by a Common Recovery, the Remainder to C. may be barred. 
= cid. 283. 2 Keb. 55. | 
J 2 i one — a Rent in Tail to B. who ſuffers a Common Recovery to the Uſe 
of C. and his Heirs; B. dies without Iſſue, the Rent is determined, becauſe by the Common 
Recovery the Rent cannot be enlarged to the manifeſt Prejudice of the Tettenant, and the 
Recovery cannot give the Rent a longer Continuance than the Grantor gave it. 2 Lutz. 

1225, 
a reputed Manor may paſs by a Common Recovery. Lev. 28. Reputed Ma- 

So may Lands within a Liberty ; as, nor. 

If $. and C. be two adjacent Towns, and a Tenant in Tail of Lands in both Towns being 
within the Liberty of S. ſuffers a Common Recovery of Lands in both Towns, but the Re- 
cord is only in the Town of S. and Liberties thereof, yet it is good to paſs the Lands in C. 

2 Vent. 32. | naps | 

A <7 may be had of a Truſt-Eſtate ; as, Truſt Eſtate, 

If Ceſtuy que Truſt in Tail is in Poſſeſſion with Remainders over, under the Truſtees, who 
have the legal Eſtate, and ſuffers a Common Recovery ; though there be no g00d Tenant 
to the Præcipe, yet the Recovery will bar both the Eſtate-tail and Remainder and Reverſion. 

2 Chan. Rep. 63, 79. ; | 3 | 

Common Recoveries are not ſuffered in the Court of Common Pleas of Copyhold Copybold 
Eſtates (they being in the Eye of the Law only Tenancies at Will, ſecundum conſuetud* Eſtates. 
manerii, and in their Inſtitution only impleadable in the Lord's Court). 

Lord Coke is of Opinion, that Copyholds could not be intailed without a Cuſtom co- ope- 
rating with the Statutes. 3 Co. 8. 3 

But Lord Hale was of the contrary Opinion, 3 Lev. 327. which ſeems the better Opinion, 
becauſe the Copyholder of Inheritance has Power by Surrender to make any Eſtate. 

A Copyholder cannot make any Tenant to the Præcipe but by Surrender; therefore the 
way to ſuffer a Common Recovery of a Copyhold intailed is either, 

1. By committing a Forfeiture by Cuſtom ; as, | 

If V. S. being Tenant in Tail of a Copyhold, makes a voluntary Leaſe for twenty-one 
Years without the Lord's Licence, which Leaſe is prefented at the next Court, and the 
Lands ſeized into the Lord's Hands, and V. S. appointed the Forfeiture to be to the Uſe of 
A.S. and his Heirs, and a Cuſtom is found that theſe Forfeitures were uſed to bar Intails, 
and held good. See 2 Sand. 422. | | wy 

Or if Tenant in Tail, by Cuſtom, commits a Forfeiture, and then the Lord makes three 
Proclamations, and ſeizes the Copyhold, and then grants it to the Copyholder and his Heirs, 

Or if Tenant in Tail, by other Cuſtom, makes a Surrender to the Purchafor and his 
Heirs, and the Purchaſor commits a Forfeiture, on which the Lord ſeizes, and on the 
chmee made the Eſtate-tail and Remainders are barred, Sid. 315. Keb. 7 32. 

2 Keb. 127. \\ TI $1 hy 3 

But — 1 — there is none of theſe Cuſtoms, then the way to bar the Eſtate- tail is, 


2. By 
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2. By Surrender made by the Tenant in Tail of the Copy hold Eſtate to another Perf,” 
make him Tenant to the Precipe, i. e. to a Plaint, who is admitted, and then a Pl 90 10 
the Nature of a Writ of Entry in le paſt is brought againſt him, who vouches the Tens. f 

Tail, and he the Common Vouchee, and ſo a Recovery is had; and then the Recoverer | t 

renders to the Uſe of the Tenant in Tail and his Heirs, who is admitted according). 

and thereby the Eſtate-tail and Remainders are barred. Vide Co. Ent. 206, 20). 81 

Antient De- A Common Recovery of Lands in Antient Demeſne is good and in Force till Wette h | 
meine Lands. the Lord by Writ or Diſceit. 4 Leon. 123. } 
Place known. A Common Recovery may be of Lands in a Place known, though it be neither a vi 
nor Hamlet, as well as a Fine may be of Lands in a Lien Conus. 2 Mod. 49. i 

Incidents, Ap- Every Thing as incident, appendant and appurtenant, paſſes by a Common Recovery 23 
pendants, and other Common Conveyances. 6 Co. 67. : 
Appurtenants. And the Acres mentioned in Common Recoveries are computed according to the Cuſtom 


of the Country, and not ſtriftly according to the Stat. de terris menſurandis, 6 Co. 6 
Vide 6 Co. 66, 67. Cro, Car. 308. Cro, Elz. 52. Lev. 28. Keb. 592. [ 


_ (O) Of woat Things a Writ of Entry does not lie. 


Præcipe quod reddat lies not of a Ditch, nor of a Pool, nor of a Fiſhery. 8 E. 3. 38. 
A Nor of an Advowſon of Tithes of one Plough (or Wain) Land. Regiſt. 29. 
Nor Common of Paſture. 27 H. 8. 12. | 


Nor of-Eſtovers. 2 Ed. 3. 

Nor of Homage of Fealty, nor of Services to be done. 6 E. 2. 

It lieth not of an Oxgang of Marſh Land. 13 E. 3. 3. kad 

Nor of a Selion of Land, Ed. 1. for the Incertainty, becauſe a Selion is a Parcel of Land, 
ſometimes containing an Acre, ſometimes more and ſometimes leſs, 

It lieth not of a 9 Cottage or Croft. 14 A 13. 8 H. 8. 3. 22 E. 4. 13. 
A Rod of Land. 41, 43, 13 E. 3. 

A Quarry, a Mine, a Market. 13 E. 3. For they lie not in Demeſne, but in Gain, 
nor of an upper Chamber. 3 H. 6. 1. 2 Weſt. mb. 77. b. 

It lies not of an Annuity, nor of a Tenement, but it muſt be of Houſes and a certin 
Quantity of Acres. Moor 953. 

A Writ of Entry ought not to contain one and the ſame Thing twice; as a Meſſuage and 
an Houſe, Parcel of the ſame Meſſuage. 3 Ed. 4. 28. 46 Ed. 3. 26. 

Nor to name a Town and an Hamlet within the ſame Town. 22 Ed. 3. 14. 41 El.; 
22. 2 Weſt. 77. b. 

But the Practice is now otherwiſe as to this, and ſome other of the Things before men- 
tioned, as you may obſerve before, that a Præcipe quod reddat is ſaid not to lie of a Fiſhery, 
Eſtovers, nor of a Garden, nor of Common of Paſture; but the Uſe is otherwiſe; and 
though it may be meant that a Præcipe lies not of one of thoſe Things ſingly alone, as «i 


a Common; yet being joined and expreſſed with other Things, it may well lie, and is 
every Day's Practice. 


(P) Rules to be obſerved in placing Particulars in a Writ of Entry. 


x. HE more worthy Things muſt be placed before the Things leſs worthy; as 4 
| 928 before a Manor, a Manor before a Meſſuage, a Meſſuage before a Toft or 
Mill, Se. f 


2. Things General muſt be put before Things Special; as Lands being the General ot 
Genus to Meadow, Paſture, &c. is placed before Meadow, c. 


3. Intire or whole Things are to be put before Parts; as one Meſſuage, and the Moietj 
of one Meſſuage, c. 
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Fug! 


Church of H. and in which, &c. 


nour of A. with the Appurtenances. 
The Cali of B. with the Appurtenances. 
The Borough of C. with the Appurtenances. 
The Hundred of D. with the Appurtenances. 
The Manor of E. with the Appurtenances. 
The Foreſt of F. with the Appurtenances. 
The Chaſe of G. with the Appurtenances. 
The Scite of the Manor of H. with the Ap- 

urtenances. 

Fo covered with Water. 
Common of Paſture for all Sorts of Cattle. 
Ten Shilliogs Rent. 
The Rent of two Cocks, two Hens, one 
Pound of Pepper, &c. 
A Meſſuage. 
A _ 
A Cellar. 
A Toft. 
One Wharf. 


One Key. 
A Fair and Market with the Appurtenances. 


The View of Frankpledge with the Appurte- 
nances. | 

The Chattels of Felons, Outlaws, and Perſons 

put in Exigent, Chattels waived and ſtrayed, 

Deodands. 


and all and all Manner of Tithes whatſoever 
to the ſame Rectory belonging and apper- 
taining. 


which in order. 


The Rectory of B. with the Appurtenances, . 


ves, Outlaws, and thoſe that are put in Exigent, Deodands, Chattels waived and frayed, 

th the Appurtenances in B. A. S. N. and B. and alſo the Refories of B. and S. with the Ap- 
han and all and all Manner of Tithes to the ſame Reftories belonging and appertaining, 
ant alſo the Advowſon of the Church of N. and B. and the Advowſon of the Vicarage of the 


The Scite of the late Monaſtery of F. with the 
Appurtenances. 

Meadow. 

Paſture. 

Wood; 

Furze and Heath, 

A Moor. 

Ruſhy Ground. 

Broomy Ground, 

Marſh Land. 

Alderwood. 

A Mill. 

A Dovehouſe. 

A Shambles. 

A Garden. 

Land. 

A free Fiſhery. 

A free Warren. 

The Liberty of Foldage. 

A Salt-Pit. 

A Bullary of Salt Water. 

The Advowſon of the Church of B. 

The Advowſon of the Vicarage of the Church 
of C. 

A Ferry or Paſſage over the River Thames. 

Three Parts of one Meſſuage. 

A Moiety of one Meſſuage. 

A Moiety of one Meſſuage, Common of 
Paſture to all the Parts aforeſaid, as alſo 
a Moiety and third Part of Common. 


(Q) How to ſuffer Recoveries. 


F the Parties live in London, or ſo near it that they can appear in Perſon in Court, 
it is much the eaſieſt and cheapeſt way; but ſometimes they either will not or cannot 
appear in Perſon, and then they appear and ſuffer the Recovery by Attorney : Of both 


Firſt, of ſuffering a Recovery by the Parties in open Court. 


Draw your Præcipe upon a Piece of Paper, wherein muſt be named the Demandant and 


the Tenant, the Quantity of Land, and what Nature, how many Acres, what Manors, 
Meſſuages, Sc. and in what Place or Places they lie. 

See the Form in the ſecond Part, Tit. Recoveries, F ; 
Next you may carry it to the Curſitor of that County where the Lands lie, for a Writ 
of Entry. But note; It is the common Uſe to paſs a Recovery at the Bar before a Writ of 
Entry is ſued out; therefore having drawn your Præcipe, then enter it upon the Prothono- 
tary's Remembrance-Roll, and put the Voucher or Vouchers Names in the Margin. 


try. 


Practice. | 

| Therefore having entered your Præcipe on the Remembrance, (or it is common to enter 
it afterwards) and having your Tenant and Vouchers ready at the Bar, the Court being at 
Leiſure, the Method uſed to be to deliver the Remembrance on which your Præcipe is 
entered (which Remembrances were always brought to the Hall in the Term Time) to * 
7 R 0 


Upon this Remembrance, after the Præcipe, enter the Return and Teſte of the Writ of 


But the Recovery may for Diſpatch be paſſed firſt at the Bar, which is the common 
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Single 
Voucher, 


Double 
Voucher, 


of the Serjeants at the Bar, baving your Clients ready; but the Demandant needs ng, © 
appear, only the Tenant and Voucher. 0 
f your Client be a Nobleman, you muſt place him in the Middle of the Bar between 

King's Serjeants, or the two other eldeſt Serjeants in their Abſence, the 

Your Præcipe being delivered, the Serjeants will plead, and ſoon diſpatch your Buſinek, 

If the Recovery be with ſingle Voucher three Serjeants plead it; one for the Demand 
one for the Tenant, and the third for the Vouchee. ant, 

If with a double Voucher, then four Serjeants. 

If with a treble Voucher, then five Serjeants. 

Every Serjeant's Fee is ſaid to be 3s. 4d. out of which each Serjeant allows to the Clerk 
that ſues out the Recovery 15. 44. ſo that you pay them only 25. a- piece. 

But the moſt modern Way is to deliver the Præcipe to one of the Serjeants Clerk, 0 
whom you pay, ; 


= 


a 

If it be with a ſingle Vouchee, ©. 6 0 

With a double Vouchee, 0:24 

With a treble Vouchee, o 10 0 

With a quadruple Vouchee, 8 0 
And if the Tenant appears by Attorney, 0 4 o more 


The Tenant appearing perſonally, ſome of the Serjeants at the Bar will repeat the Count, 
and Prayer of an Imparlance. 

Then give the Precipe to one of the Criers of the Court, who will carry it to the Secon- 
dary, to whom you pay 45. 6d. and 25s. more if it be by Warrant of Attorney, and be 
marks the Præcipe thus: As Bar. And it is uſual to give the Crier 64. + | 

After the Præcipe is paſſed at Bar, make a Copy of it for the Curſitor to make out the 
Writ of Entry by. | 

And as to entring it on the Remembrance-Roll, that may be done when you paſs the 
Exemplification at the Prothonotary's Office. 8 

The Manner of the Serjeant's Pleading in a Recovery with a ſingle Voucher is thus: 
The Serjeant, who has the Remembrance, (or Precipe) will aſk which is the Tenant, and 
cauſe him to ſtand up, as alſo the Vouchers, to the Intent they may be ſhewn ta the Court, 
then the Judge will aſk, who knows the Parties? which you or ſome other will an- 
ſwer, you know them to be ſuch Parties; left there ſhould be Fraud in it, as there has been 
formerly, where the Husband brought in another Woman a Stranger, ſaying ſhe was his 
Wife, and ſuffered a Recovery of his Wife's Land to cut off her Eſtate without her 
Conſent. 

And note, That Rol Chief Juſtice ſaid, that though it was not neceſſary to examine 
a Feme Covert when ſhe joins with her Husband to ſuffer a Recovery, yet he held it pu- 
dential, and that he uſed to do it. Pra#. Regiſt. 134, 295. 

Then the firſt Serjeant counts by the Prothonotary's Remembrance, (or the Præcipe) ac- 
cording as the Writ is there entered, after this Manner, viz. 

1ſt Serjeant.] This hes to you ]. D. that J. S. has deforced him of the Manor of D. with 
the Appurtenances in the County of E. and that this is his Right and Inheritance whereof be 
himſelf was ſeiſed in his Demeſne as of Fee and Right in Time of Peace, in the Time of the 
preſent King, and has taken the Profits to the Value of half a Mark and more, and into which 
the ſaid J. S. has not Entry, but after the Diſſeiſin which Hugh Hunt tbereof unjuſtiy and with- 
out Judgment has made to the ſaid J. S. within thirty Years laſt paſt ; if the ſaid J. S. wil 
deny this, you have here the ſaid J. D. who bas brought his Proof thereof. 

2d Serjeant, who is for the Tenant.] Pou have here the ſaid J. S. who defends his Right, 
and vouches to Warranty Edmund Wilſon, and prays that be may be ſummoned witkin tht 


County aforeſaid by the Aid of this Court. 


3d Serjeant.] Pu have bere the ſaid Edmund Wilſon, who is here prefent to enter inis 


Warranty, and prays that the Demandant may count againſt him. 


1ſt Serjeant.] THe ſame Count, changing what ought to be changed. 
zd Serjeant.] Pou have here tbe ſaid Edmund Wilſon, who defends his Right, and ſr, 
that the ſaid H. Hunt did not diſſeiſe the ſaid J. D. in Manner as the ſaid J. D. by bis Writ 
and Count ſuppoſes ; and thereupon puts himſelf upon the Country. h 
iſt Serjeant.] With your Leave we will impart. 
If it be with a double Voucher, then the firſt Serjeant counts as before. 
1{t Serjeant.] This eus to you, &c. 
24 Serjeant.] He counts for the Tenant as before, only inſtead of calling the Common 
Vouchee, he calls the firſt Voucher A. B. , 
I 2 
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d Serjeant.] For the Vouchee, deſires the Judges to record the Appearance of the 

(and ſo of every Vouchee, unleſs it be the Common Vouchee) which done, he 
at ſay, Pou bave bere the ſaid A. B. who is here ready to enter into the Warranty, and 

7 ; that the Demandant may count againſt him. 

7 1 Serjeant.] 2. he ſame Count, (changing what ought to be changed). 

- Serjeant. ] Pou have here the ſaid A. B. wwho defends his Right, and voucbes to Mar- 

ranty Edmund Wilſon, and prays that he may be ſummoned within the County aforeſaid by the 
of this Court. | 

4 41 Segen Pou have here the ſaid Edmund Wilſon, who is here ready to enter into the 

Warranty, and prays that the Demandant may count againſt him. 

iſt Serjeant.] The like Count, changing what ought to be changed. 

4th Serjeant.] Pau have here the ſaid Edmund Wilſon, who defends his Right, and ſays, 

that the ſaid H. Hunt did not diſſeiſe the ſaid J. D. in Manner as the ſaid J. D. by bis Writ 

ond Count doth ſuppoſe z and thereupon puts himſelf upon the Country. 

iſt Serjeant. ] With your Leave we twill impart. 


And fo in like Manner if it be with treble Voucher mutatis mutandis. 
Secondly, Of ſuffering Recoveries when the Parties appear by Attorney. 


When the Tenant or Vouchee lives diſtant from London, and cannot or will not appear in 
$ Perſon, they appear by Attornies. | 

Such Warrant may be taken two ſeveral Ways: | E . 

1. Either by any of the Judges of Aſſiſe of either Bench, Barons of the Exchequer, and as 
ſome ſay, by Serjeants at Law in their Circuits, without a Dedimus Poteſtatem; or, 

2. By a Dedimus Poteſtatem directed to the Commiſſioners in the Country. 


I. By Warrant before a Fudge, &c. 


Draw up the Warrant wherein there muſt be two Attornies at leaſt, and their Authority 
joint and ſeveral, that if one dies the other may proceed, &c. | 
Seo the Form in the Second Part. | | 
Then go before the Judge, and he will ſubſcribe the Date of the Caption. Parke. 
There muſt be a Tranſcript in Paper, to which the Judge alſo puts his Hand, and then 
it is to remain with the Clerk of the Fines. 3 
Then make out a Præcipe for the Writ of Entry, c. ut poſtea. 


II. By Dedimus Poteſtatem. 


When the Vouchee lives in the Country, and his Attorney employs an Agent in Town, 
then the uſual Way is to make the Country Attorney Demandant, who has no Occaſion to 
be in Court; the Agent Tenant who appears perſonally at Bar, and then there needs only a 
Dedimus Poteſtatem to take the Warrant of Attorney of the Vouchee. 


How to ſue ont a Dedimus. 


A Præcipe for the Dedimus Poteſtatem muſt be made out on Paper, and left with the Cur- 
ſtor. See the Form in the Second Part. © E 

You pay the Curſitor 11, 55. 8 d. n | 

Then ſend it down into the Country, and there a Day muſt be appointed for two at leaſt 
of the Commiſſioners to take Acknowledgment of the Warrant of Attorney, which you 
muſt have ready, written on Parchment, together with a Copy of the Præcipe. See the 
Form in the Second Part. s + 

When the Acknowledgment of the Warrant of Attorney is taken, annex the Warrant to 
the Dedimus Poteſtatem, and indorſe the Dedimus, as ts diretted in the Second Part. 
| If one of the Commiſſioners who took the Cogniſance be not a Knight, (as many Times 
5 the Caſe) then a Certificate muſt be drawn up on the Back of the Præcipe and Warrants, 
and a Judge's Allocatur had thereon.”  * | 


Fhirdly, How to ſue out the Writ of Entry. 


a The Præcipe being paſſed at the Bar, if both the Tenant and Vouchee appeared in Per- 
F, you muſt make à Copy of it for the Curſitor to make out the Writ of Entry by; 
it if you had a Dedimus Poteſtatem, as befotementioned, you only catry that * 

the 


Præcipe fot 


Dedimus. 


— 


Part | 


Recovertes. 


"the Ware of Attorney annexed ; for theſe: contain ſufficient lotion both ſot 


Writ of Entry and the Mittimus and Tranſcript. 
You pay 7 5. 64. to the Curſitor for the Writ of . 
ſon of a great Number of Parcels. | 


tie 
and more if very log, by tex 


Fourthly, How to ſue out the Writs of Summons and Seiſin. 


Having got the Writ of Entry from the Curſitor, the Attorney makes out the Writ, 
Summons and Seifin himſelf. ms 
There muſt be five Returns incluſive between the Return of the Writ of Entry ang 
Return of the Writ of Summons ; for Example, the 
If the Writ of Entry be returnable in three Weeks from the Day of St. Michael, then 
Writ of Summons muſt be returnable on the Octave of St. Martin. te 

If the Writ of Entry be returnable in one Month from the Day of St. Michael, then th 
Summons muſt be in fifteen Days from the Day of St. Martin. 

If the Entry be returnable on the Morrow of All Souls, then the Summons muſt be an th 
Octave of St. Hillary. 

If you account the Return of the Writ of Entry one, then the fifth Return is the Retun 
of the Summons. 

And ſo it is between one Summons and another. | 

The firſt Summons muſt be teſted the fourth Day incluſive from G e. the Appeirng 
Day of) the Return of the Writ of Entry, and ſo muſt the ſecond Summons from the Re 
turn of the firſt. 

The Writs of Summons and Seiſin muſt be ſigned by the rot ere for gr". 
takes nothing till he ſigns the Exemplification. 

Then they muſt be ſealed, which coſts 7 d. rer 


Fifthly, Of paſſing the Writ of Entry, and of retire it, and the Sggnmons. 


When you have got the Writ of Entry from the Curſitor, carry it to the Alienation-Offe 
to be compounded by the Commiſſioners, who attend from nine to ten in the Morning 
Term Time, and for one Week after every Term, 


— 


The Rule for the Payment of Money in the Alienation-Offie. 


| 


So in like Proportion for all others. 


LL 4 

Every five Marks and 205. pays o 68 
From five Marks and 205. to five Marks ad; 27 — 0 10 0 
Above five Marks and 40s. to ten Marks and 205. 0 13'4 
1 


| „ „ 6 11 JI. 8.4 
Lands rated at 2-00-07 under, pays — o 00 
At above 2 0 O0 to 3. 65. 8 4. pays — o 6 
At 5 6 8 e pays — 0 10 
| 713 4 r "7, Papi: 0 oo 1 IOg 
8 13 4 — pays — 0 16 
10 0 0 — pays — 10 
120 0 — pays — 134 
14 6 8 — pays — 16 
15 6 8 — pays — 110 0 
17 13 4 — pays — 113! 
353 13 4 — pays —— 1 16 $ 
20 0.0 — payys— 2 00 
22 0 0 — payys— 23 
8 — pays | — 2 6 
25 6 8 —. pays — 2100 
27 13 4 — pays — 213 g 
28 13244 — | pagC — 216 
30 0 0 3 +" oy e N 


7 


© When the Writ of Entry is ee you pay tin G to the Re 
ceiver of the King's Fi ines, who is at the ſame Office; and after that you mon leave it wo 


m_s»_ A Od a 7 


SA 


But if the Recovery is not paſt of the ſame Term it is of, it muſt be ſigned 73 oy 2 
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in the Office for it to be entered, and for the Commiſſioners to indorſe their Names on the 


Back of it. 


8 "IP 
You pay to the Clerk of that Office in Term, — £ 
And to the Receiver . a 7 AT 
If out of Term whilſt the Commiſhoners are at the Office, n 8 
And after that, to the Clerk, : PR 1 - 
And to the Receiver | = rn Mga "NT 76 


They pin the Writs of Entry, Summons and Seiſin together, and leave them at the Return- 

Office, in Mr. Borrett's Office, to be returned; but it is uſual for Readineſs to indorſe the 

Return of the Seifin (except the Sheriff's Name) before you carry it there. You pay 15. 
4. for each. 21 : | „ 0 | | 

, When you have got theſe Writs from the Return-Office, carry the Writ of Entry to 

the Attorney General's Clerk, and he will get the Attorney General's Hand to it, for which 


you pay 105. 


Sixthly, Of drawing Recoveries, and entering the Summons, Mittimus, Tranſcript and Reco- 
| very on the Rolls. e 


The Recovery may be drawn, entered on the Rolls and exemplified either during the 
Time the Writs are paſſing thro' the Offices, or afterwards, as Opportunity permits. 


When a Draught is made of the Recovery, it is uſual to get the Prothonotary, or one of 
his Clerks, to peruſe it to avoid Miſtakes. | TY ; 


There muſt be one Roll for the Summons, called the Summons Roll. 8 | 

And where there is a Dedimus Poteſtatem to take the Warrant of Attorney of any: of the 
Parties, then the Mittimus and Tranſcript muſt be entered on the Recovery-Roll in ſmall 
Secretary Hand before the Recovery, the Recovery being immediately after ingroſſed in large 
German Text, or Secretary Hand, in the Manner and Form deſcribed in the Second Part. 


Seventhly, Of exemplifying the Recovery, examining, docketing, ſigning and ſealing it, 8c. 


The Recovery muſt be exemplified on a 10s. Stamp, in the Manner and Form mentioned 
in the Second Part. 1 5 | 

You mult tefte the Exemplification after the Return of the Writ of ' Seifin, if ſuch Writ 
be returnable in the ſame Term in which Judgment was given; but if there be not fifteen 
Days between the Return of the Writ of Entry (or a Writ of Summons when by Summons) 
and the End of the Term, then muſt the Writ of Seifin be returnable * indilate, and the 
Exemplification muſt bear Teſte the laſt Day of the Terni in which the Writ of Entry (or 
Summons) came in; or if the Writ of Seiſin be returnable of a ſubſequent Term, then Te/e 
the Exemplification the laſt Day of the Term in which Judgment was given. 

If the Writ of Entry (or Summons when neceſſary) be returnable-ſo late in the Term that 


the Writ of Seiſin cannot come in returnable in the ſame Term, but that it muſt be return- 


able the next Term; then in your Exemplification you mult obſerve, that after awardin 
the Return of the Writ. of Seiſin, you muſt break off and conclude ; and then upon the 
pong up of the Bottom of the Exemplification, or on the Label, you muſt indorſe the 4d 
Quewt en. 5 5 J v$->-: 31-4 
When the Exemplification is finiſhed, (the Writs having been returned, Ec. as aforeſaid) 
Carry it together with the Writ of Entry, Mitimas and Tranſcript, and the Writs of Sum- 
mons and Seiſin and the Rolls, to the Prothonotary's Office, and there you mult docket the 
Rolls; enter the Recovery on the Remembrance-Roll, and the Prothonotary, or one 


| | f 
1 will examine the Writs, Entries and Exemplification, and then ſign the Exbu- 
plification, | 


Warrant of Attorney, 


hen a double Voucher in Perſon, 
At the Seal-Office for ſealing, 


| 3 
You pay the Prothonotary for the Entry of the Recovery, filing the Writs and } 
ſigning the Exemplification, if the Recovery be with a double Voucher 5 8 


17 74 0 
a 1 
0 


the Clerk of the Treaſury before it be ſealed, for which pay, 
| | ; ON OM 
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(R) Of Execution after Recovery, and the Eflate the Recoveror Jas by t! 
Recovery, yy 


A* TER the Demandant has Judgment in a Common Recovery againſt the Tenant and 
the Tenant againſt the Voucher, and he againſt the Common Vouchee; the Cor 
awards an Habere facias ſeiſinam to the Sheriff of the County where the Lands lie, which 
the Sheriff returns, and ſo the Recovery is compleat and executed. 

The Manner of ſuing out ſuch Writ, and getting it returned, is already mentioned. 

And tho” this is only Matter of Form, yet in many Caſes it is not ſafe to proceed il 
there is a Return of the Habere facias ſeiſinam; for, 

Whenever a Recovery is to Uſes, as all Common Recoveries are, no Serif is in Recore. 
ror, nor no Uſe raiſed, till the Execution of the Recovery; for before then the Land dog 
not paſs. Moor 281. T. 7 H. 4. 17. 

So if no Uſe ariſes till Execution of the Recovery, the Party to whoſe Uſe the Rec. 
very is declared to be, cannot convey the Thing recovered; for Nemo dat quod non babe: 

If Tenant in Tail dies after Recovery and before Execution, Execution may be ſued ou 
againſt his Iſſue. Plow. 55, 375. Co. 6. 

If 4. has Lands conveyed to him and his Heirs with Warranty, and he ſuffers a Con. 
my Recovery to him and his Heirs, it is but the old Eſtate in Degree and Privity, a 
before. 

So if he has Lands conveyed to him in Fee, with Warranty to him, his Heirs and Afign, 
and he ſuffers a Common Recovery to the Uſe of a Stranger, the Recoveror may vouch 8 
Aſſignee, Hob. 27. | 
, _ a Man ſuffers a Common Recovery to his own Uſe, he is in the Eſtate as he wa; 

ore. 

If a Tenant in Tail mortgages his Lands, and after ſuffers a Common Recovery to make 
a Jointure, this Recovery extends the Eſtate-tail, and lets in the precedent Mortgage in 
Prejudice of the Jointure, becauſe the Recoveror comes in, in Continuance of the Eltate- 
tail, and ſubject to all Incumbrances of Tenant in Tail; and in this Caſe the Court of Char- 
cery will not relieve. 1 Chan. Rep. 20. 


(S) The Remedy of Recoverors aga inſt Leſſees for Rents, Services and Wiſte. 


HE Recoverors in Common Recoveries, their Heirs and Aſſigns, have the like Re. 

medy againſt Leſſees for Lives and Years of the Land recovered, their Executors 
or Aſſigns, by Diſtreſs, Avowry, or Action of Debt, for the Rents and Services reſerved 
upon their Leaſes that ſhall be due after the ſame Recoveries had: And alſo like Attions 
tor Waſte done after the Recovery had: And like Remedy upon a Diſturbance in a Preſer- 
tation to an Advowſon, and in like Manner and Form as the Leſſor ſhould or might have 
had if the ſame Recoveries had never been had, although the ſame Leſſees do never ation 
to the ſame Recoverors. 

And if a Man makes a Leaſe for Years to begin at Michaelmas, reſerving Rent, and be. 
fore Michaelmas he ſuffers a Recovery; in this Caſe the Recoveror ſhall diſtrain for th 
Rent which the Leſſor before the Recovery could not diſtrain for. 

But if the Recovery had not been had, he might have diſtrained. Stat. 7 H. 8. c. 4. 
Dyer 31. Co. Lit. 104. 


(T) Of Evidence allowed in Common Recoveries, in what Time to be diſputed, © 
deemed valid, and of its Validity as to the Time of making Tenant to the Piæcipe. 


B* Stat. 14 Geo. 2. reciting, That whereas by the Default or Negle& of Perſons imploſ. 
ed in ſuffering Recoveries, it has happened, and may happen, that ſuch Recoveries t. 
not entered on Record, whereby Purchaſers for a valuable Conſideration may be defeated : 
their juſt Rights: For Remedy thereof it is enacted, That where any Perſon or Perſons hat 
or have purchaſed, or ſhall purchaſe for a valuable Conſideration, any Eſtate or Eſtates in 
Lands, Tenements or Hereditaments, whereof a Recovery or Recoveries is, are of were 
neceſſary to be ſuffered, in order to compleat the Title, ſuch Perſon and. Perſons, and : 
claiming under him, her or them, having been in Poſſeſſion of the prune 3 
Eſtates from the Time of ſuch Purchaſe, ſhall and may, after the End of twenty Years 5 
the Time of ſuch Purchaſe, produce in Evidence the Deed or Deeds, making a Tenant 


. f g on 
the Writ or Writs of Entry, or other Writs for ſuffering a Common Recovery ET 
i e 
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Recoveries, and declaring the Uſes of a Recovery or Recoveries, and the Deed or Deeds fo 
„oduced (the Execution thereof being duly proved) ſhall, in all Courts of Law and Equi- 
be deemed and taken as a good and ſufficient Evidence for ſuch Purchaſor and Purcha— 
920 and thoſe claiming under him, her or them; that ſuch Recovery or Recoveries was or 
ee duly ſuffered and perfe&ted according to the Purport of ſuch Deed or Deeds, in Caſe 
no Record can be found of ſuch Recovery or Recoverics, or the fame ſhould appear not to 
be regularly entered on Record: Provided, always, that the Perſon or Perſons making ſuch 
Need or Deeds as aforeſaid, and declaring the Uſes of a Common Recovery or Recoveries, 
had a ſufficient Eſtate and Power to make a Tenant to ſuch Writ or Writs as atorcſaid, and 
to ſuffer ſuch Common Recovery or Recoveries, 

Which Act alſo recites, That whereas it has frequently happened that the Deeds ſer 
making the Tenant to the Writs of Entry, or other Writs for ſuftcring Common Recoveries, 
have been loſt, or that the Fines or Deeds, making, the Tenants to the ſaid Writs, have 
not been levied or executed till after the Judgment given in ſuch Recoveries, and the Writ 
of Seiſin awarded; by Reaſon whereof great Doubts have eriſen, whether ſuch Recoveries, 
for want of proper Tenants to the Writs, are good and effectual in Law ; to prevent ſuch 
| Doubts for the future, and in order to render Common Recoveries more certain and effectual, 
ir is enacted, That every Common Recovery already ſuffered, or hereafter to be ſuffered, 
ſhall, after the Expiration of twenty Years from the Time of the ſuffering thereof, be 
deemed good and valid to all Intents and Purpoſes, if it appears upon the Face of ſuch Re- 
covery that there was a Tenant to the Writ; and if the Perſons joining in ſuch Recovery 
had a ſufficient Eſtate and Power to ſuffer the ſame, notwithſtanding the Deed or Deeds for 
making the Tenant to ſuch Writ ſhould be loſt or not appear. 

And it is further enacted, That from and after the Commencement of this Act, every 
Recovery already ſuffered, or hereafter to be ſuffered, ſhall be deemed good and valid to 
all Intents and Purpoſes, notwithſtanding the Fine, or Deed or Deeds making the Tenant 
to ſuch Writ ſhould be levied or executed after the Time of the Judgment given in ſuch 


be levied or executed before the End of the Term, Great Seſſion, Seſſion or Aſſiſes in 
which ſuch Recovery was ſuffered, and the Perſons joining in ſuch Recovery had a ſuffi- 
cient Eſtate and Power to ſuffer the ſame as aforeſaid. 

Provided always, that nothing in this Act contained ſhall extend, or be conſtrued to ex- 
tend, to make any ſuch Common Recovery heretofore ſuffered, valid and effectual in Law, 
which has been avoided by any lawful Act or Means, or which ſhall hereafter be avoided by 
Entry duly made on or before the ſixteenth Day of Fanuary One thouſand ſeven hundred 
and forty, or by Judgment or Decree had or obtained upon ſome Action or Suit at Law 
or in Equity, commenced or to be commenced on or before the ſaid ſixteenth Day of Ja- 
mary, and proſecuted with due Diligence; but every ſuch Common Recovery ſhall re- 
main and be of ſuch Force and Effect only, as the ſame would have been if this Act had 
never been made, and of no other Force or Effect. 

Provided that nothing in this Act contained ſhall be conſtrued to prejudice or affect any 
Queſtion of Law which may ariſe upon Common Recoveries not remedied, or intended 
to be remedied by this Act; but all ſuch Common Recoveries ſhall remain and be of ſuch 


Force and Effect, as the ſame would have been if this Act had never been made, and of 
no other Force or Effect. 


(U) Of avoiding Recoveries, 


12 may be defeated, fruſtrated and avoided (which is called fal/fying of a Reco- 
very) in part or in all for many Cauſes, as for that there is ſome groſs and ſubſtantial 
Error in the Manner of the Proceeding. 

But a Recovery is not avoidable for falſe or incongruous Latin, Raſure, Interlining, 

iſ-entering of any Warrant of Attorney, Miſ-returning or not Returning of the Sheriff, 
or other want of Form in Words, and not in Matter of Subſtance, becauſe it is done by 
the Conſent of the Parties. ; 

Or it may be avoided for that he againſt whom the Writ of Entry is brought is not 
Tenant of the Freehold by Right or Wrong at the Time of the Writ brought; as when 
the Writ is brought againſt a Stranger that has nothing in the Land, and he vouches the 
Tenant in Tail in Poſſeſſion of the Land. | 

Or a Recovery may be avoided for that he that has the Eſtate and the Right is neither 
Party nor Privy to the Recovery; as when the Writ of Entry is brought againſt a Diſſeiſor; 
and he vouches a Stranger that has nothing in the Land, or a Recovery is had againſt the 
Husband alone of the Land whereunto his Wife has Title of Dower. 


Or 


Recovery, and the Award of the Writ of Seiſin as aforeſaid, provided the ſame appear to 


620 Recoveries. 
Or a Recovery may be avoided for that another has ſome Eflate in the Thing whey, 
Recovery is had at the Time of the Recovery ſuffered ; as when there is a Recovery 92 it 
Land whereof there is a Leaſe or Eſtate for Years by Statute, Elegit, or the like, © > 
Or it may be avoided for that the Recovery is had by Coin; as when it is ſuffered þ 
Tenant for Life to difinherit him in Reverſion, or when it is gotten by ſome undue Pragi, 
and finiſter Dealing; for in this Caſe it is ſometimes made void by a Vacat or Sens 0 
of a Court. he. 
And where a Recovery is avoidable or reverſable for any of theſe or ſuch other I 
Cauſes, it muſt be avoided by him whom it does concern that is barred and bound b by 
ſame Recovery, that ſhould have had the Land if the ſame Recovery had not been, 2 . 
by any other whom it does not concern; as 8 % 
If an erroneous Recovery be ſuffered by Tenant in Tail; in this Caſe his Iſſues, 9. if 
they fail, the next in Remainder or Reverſion ſhall defeat it. +5 1 
So alſo if the Land be recovered againſt a Stranger, the Tenant in Tail ſhall avoid it: 
and if the Land be recovered againſt a Diſſeiſor, the Diſſeiſee ſhall avoid it; and if the Land 
be recovered againſt him in Reverſion or Remainder, the Tenant for Years by Statute gr 
Elegit ſhall avoid it: But in theſe laſt Caſes they ſhall falſify and avoid it during their pu- 
ticular Eſtates only. | 


So alſo the Wife ſhall falſify the Recovery ſuffered by the Husband alone as to her Tube 
of Dower only, and no longer and further. 
And he in the Reverſion or Remainder ſhall falſify and avoid the Recovery ſuffered by 
the Tenant for Life either in the Life-time of the Tenant or afterwards. f 

But neither he in Reverſion or Remainder, or any one by or under him, or any che, 


can falſity a Recovery ſuffered by the Tenant in Tail in Poſſeſſion, except it be tor ſou 
ſuch Caſes as before. 


And the Recoveror himſelf cannot falſify a Recovery. 

So neither can a Guardian or a Tenant of a Manor; as if one holds Land of a Manor, 
and a Stranger recovers the Manor by a feigned Title, a Tenant of the Manor cannot fallify 
this Recovery. 

And in all theſe Cafes where a Recovery is avoidable, and a Man has Power given hin 
to falſify, he muſt do the ſame ſometimes by Writ of Error, as in the Caſe of an erroneous 
Proceeding; and ſometimes by Pleading and ſetting forth the ſpecial Matter, as in the Caf 
where the Tenant is not Tenant of the Freehold; or when the Recovery is had by Conn 
againſt the Tenant for Life, or the like; and ſometimes by the ſhewing and ſetting forth 
of the Practice to the Court, and a Motion made that a Vacat may be made upon the Judg: 
ment for the Cauſes alledged. Stat. 23 Eliz. c. 3. 5 Co. 40. 21 H. 8. c. 15. Co. Li. 30, 
104. Dyer 249. 3 Co. 4. 78. Dyer 249. Co. 62. Plow. 515. | 


. „ 


| Part J. 


(W) Of Errors in Common Recoveries, and in what Caſes they may be amended. 


HE Law gives Common Recoveries all the favourable Conſtructions imaginable; and 


} for their Support (they being Common Aſſurances of Land) the Stat. 23 Eliz. c.. 


Falſe Latin, enacts, That no Common Recovery ſhall be reverſed for falſe or incongruous Latin, Raſute, 
Mane n Interlining, Miſentry, Omiſſion of the Return of the Sheriff, or any other want of Form. 
ming. 11 . 


ney, Ge. An erroneous Common Recovery is good till reverſed, by reaſon of the intended Re- 
compence; and if Tenant in Tail ſuffers an erroneous Recovery, and after diſſeiſes the Ri. 
coveror, and dies, his Iſſue ſhall not be remitted, for the Recovery ſhall be preſumed gecd 

till it is reverſed. 3 Co. 3. 10 Co. 38. 

And Common Recoveries being only Common Aſſurances, the Court of Common Pleas 
amends and ſupplies the Defects in the Entries of ſuch Recoveries, or in Writs relating i0 
the ſame. | | 

And by the Stat. 10 & 11 J. 3. c. 14. No Fine or Common Recovery, or any othet 
Judgment, ſhall be reverſed for Error, unleſs a Writ of Error be brought in twenty Tears 
if Perſons infra, c. then within five Years after the Impediment removed. 


Error to reverſe a Recovery is barred by 20 Years though the Title of Plaintiff accrued 
within the Time. 2 ra. 1257. 


Of Miſtakes in naming the Parties, 


A Common Recovery was agreed to be ſuffered, wherein John Chapham and Richard 
Elton were to be Demandants, and by Miſtake of the Clerk the Writ: of Entry was ſo 
out in the Name of John Chapham and Jobn Elton, and the Recovery was ſuffered in the 
Name of John Elton inſtead of Richard, and this Recovery was amended. Trin. 2 Cal. . 
Chapham v. Bacon. 
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A Warrant of Attorney was given in order to ſuffer a Common Recovery by William 
Reynolds and Heſter his Wife; but the Serjeant who took the Warrant of Attorney, certified 
the ſame to be given by the ſaid William Reynolds and Margaret his Wife, and the Mittimus 
and Tranſcript were made of a Warrant given by Margaret, and the Recovery entered 
accordingly 3 all were ordered to be.amended. M. 4 C. 1. | Dy: Sans EFT - ans 
A Common Recovery ſuffered by R. Callow and Ux', but the Name of the Wife was 
totally omitted; ordered to be amended. M. 8 Car. 1. Turban v. Pau. 1 


In naming the Particulars of the Lands, &c. 


A Common Recovery was agreed to be ſuffered of two Meſſuages and one Garden, and 
ſuffered only of one Meſſuage ; ordered to be amended. 7. 13 Car. 1. Brooke v. Bidolph. 


As to the Place where the Lands lie. 


A Common Recovery was agreed to be ſuffered of Lands in Alphamton and Magna Hermny 
in Com? Eſſex, but by Miſtake the ſame was ſuffered of Lands in Alphamton and Lamarſb; 
ordered to be amended in the Writs of Entry, Seiſin, and the Entry of the Recovery. M. 
6 Car. 1. Skinner v. Land. | 
A Common Recovery was agreed to be ſuffered of Lands in New-Church, Levington and 
Merſbam, but New-Church was omitted in the Recovery; this upon reading the Indenture 
was ordered to be amended, T. 13 Car. 1, Whetwell v. Maſters. | SAP 

A Fine and Common Recovery were agreed to be levied and ſuffered of the Manor of 
Ini held in Shropſhire, and by Miſtake the ſame was made Inglefield; both were ordered to be 
amended, viz. the Fine in the Record of the King's Silver, in the Foot and Note of the 
Fine, and in all the Places of the ſaid Fine and Recovery; in the Writ of Covenant, Writ 
of Entry, Exemplifications, and Habere facias ſeiſinam. q W. 3. Int. J. Foſtre Ar' & Ux. 

A Fine and Common Recovery were agreed to be levied and fuffered of Lands in Cranley 
in Com' Surry, and by Miſtake the ſame was written Crawley; on peruſing the Deed to make 
a Tenant to the Precipe, and declaring the Uſes of the Fine and. Recovery, they were or- 
dered to be amended in the ſeveral Parts of the Fine and Recovery, and in the Writs of 
Covenant, Entry and Seiſin. T. 4 Jac. 2. Freeman, Gent. Plaintiff, Mountague, jun. Ar 
Lee Deforc'. W612 | 
A Common Recovery was agreed to be ſuffered of Lands in MWeſton in Glouceſterſhire, and 
by Miſtake it was written Waſton; ordered to be amended in the Record, and other Places 
of the Recovery, and in the Writs of Entry, Seifin, Sc. M. 11 W. 3. Int" Simon Smith 
Ar' Peten' & Ric'um Comit” Dorſet & al Tenen”. A IT ES ES | 4 
A Recovery amended in the Name of a Pariſh. Ld. Raym. 134. 


In the Writ of Entry. © 


Writ of Entry returnable Die lunæ quart” ſeptiman” quadrage/im* prox* futur*, ſhall be re- 
ferred to the fourth Week next, and not the next Lent, Cro. Eliz. 389. 885 
A Deed to make a Tenant to the Præcipe was executed, dated 1 Nov. 33 Car. 2. and a 
Common Recovery ſuffered thereon, and the Writ of Entry made returnable tres Mic' befote 
the Date of the Deed; ordered to be amended, and the Writ of Entry made returnable 
Craſtin” Animarum. M. 4 V. & M. Bunce & aP v. Greenway & aP. | 
A Deed to make a Tenant to the Præcipe was dated 11 Nov. and a Common Recovery 
ſuffered, and the Writ of Entry made returnable Menſe Mic* before the Date af the Deed; 
ordered to be amended. - M. 5 W. & M. Wattry v. Jodrell. | 
A Common Recovery was ſuffered, and the Writ of Entry made returnable before the 
Date of the Deed which led the Uſes of it, and which made the Tenant to the Præcipe; 
on reading the Deed, this was ordered to be amended, M. 5 W. & M. Warkbouſe v. Watts. 


As to the Appearance, ©, 


If Tenant be preſent and vouch to Warranty A. and one appears for him, it is Error, and 
the Appearance is void; for he ought to appear in Perſon, or elſe a Sum' ad Marr“; and 
where Summons is entered on the Roll, there, at the Return, the Vouchee may appear in 
Perſon, or by Attorney. Leon. 86. flats; oe 
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As to the Warrant of Attorney. 


Error was aſligned, that the Summons is dated after the Dedimus Poteſtatem 

no Warrant of Attorney at the Time of Appearance; but held good. Sid. 5 ind b 

in this Caſe, to ſupport a Common Recovery, the Court will intend there ber, Py 

Warrant of Attorney. T. Raym. 11, 34, 90. Keb. 34. Lev. 130. Dyer 220 axle 

Leon. 86. | | | | : | * Contry, 
And in T. Raym. 71. it is held that the Dedimus Poteftatem is no Part of a Fine th 

a Warrant of Attorney is of a Recovery; but if the Party be dead, then it is ill. ** 

96. 20 H. 7. 9. Ml, 


As to the Writ of Seifin. 


The Writ of Entry was ſued out returnable Craſtin Animar*, and a Recovery ſuffer 
thereon z but the Writ of Seiſin was made returnable the ſame Return as the Writ o 


f Entry, 
ordered to be amended. Paſ. 16 Car. 1. Doncaſter v. Campion. kun 


A Recovery without Seiſin is imperfectly found, and no Venire facias de novo ſhall 
2 Stra. 1183. " 


As to the Death of Parties, and Non-age. 
If the Vouchee dies before Judgment, or be under Age, and appears in Perſon, ot by 
Attorney, it is Error, Roll. 301, Dyer go. Palm. 224. 
SECT. YL 
Of Deeds declaring (or leading) the Uſes of Feoffments, Fines and Recveriy, 
AVING already, in the three laſt Sections, largely treated of F eoffinents, Fines and 


Common Recoveries, the next Thing in Order, is to treat of Deeds declaring 
leading the Uſes of Feoffments, Fines and Recoveries ; but as introductory thereto, it ſeems 


neceſſary firſt to ſhew the Nature, Kinds, Incidents, Fc. of Uſes. 


(A) Uſe what, 


1 (as ſome define it) is the Profit or Benefit of Lands or Tenements. Or, as ben 
ne it, 

It is the Equity and Honeſty to hold the Land in Conſcientia Boni viri. Or, by allen 
deſcribed thus: 

An Uſe is a Truſt or Confidence repoſed in a Perſon, not as to Profits iſſuing out df 
Land, but as a Thing collateral annexed in Privity to the Eſtate of the Land; and to the 
Perſon touching the Land, ſo that he for whom he is truſted ſhall take the Profits of the 
Land: And the Tertenant ſhall diſpoſe of it according to his Direction; as for Example, 

If a Feoffment be made to F. S. and his Heirs, to the Uſe, Profit or Behoof of . S. and 
his Heirs ; in this Caſe heretofore J. S. had the Eſtate and Property of the Land, but V/. 
had and was to have the Profits in Honeſty and Equity. 

So if one agrees with V. S. for a Piece of Land for 201. and pays him the Money, but 
has no Afurance of the Land, yet the Equity and Honeſty to have this Land is in hin 
that has contracted and paid the Money for it. 

This Truſt was called the Uſe of the Land ; and hence came the Courſe in Conveyances 
to ſet down in the Habendum to whoſe Uſe the Land is to be held; as Habendum to A. and 
his Heirs, to the Uſe of A. and his Heirs. Co. 121, 122. Co. Lit. 171, 272. 6. 

The Uſe before deſcribed is an Uſe at Common Law. 

But Uſes may be raiſed either by Tran/mutation of the Eſtate and Poſſeſſion; as by 
Feoffment, Fine or Recovery, &c. Or out of the Eſtate of the Owner of the Land; © 
by Bargain and Sale by Deed indented and inrolled, or by Covenant to ſtand ſeized to 
an Ule, upon lawful Conſideration, without Tranſmutation of the Eſtate or Poſſeſſion. 
Co. Lit. 271. 6. Sed 


An Uſe cannot riſe out of an Uſe, or a Way or a Common newly created. Carte 46. 


Cro. Fac. 189, 190. pl. 13. Poph. 8 1. 


(B) Tru 
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(B) Truft or Confidence what. 


HERE is an Uſe of Goods and Chattels, which is properly called a Truſt or Conf 
dence; for one may have ſuch Things to the Uſe of another. 


(C) Of the Difference between Uſes and Truſts, 


| a to the Difference between Uſes and Truſts, there ought to be the utmoſt Care not to 
A let Truſts be carried en beyond the Bounds of Uſes ;' for it will introduce different 
Rules, which will make great Confuſion, and be miſchievous to the Publick : And Perpe- 
tuities in Truſt will have all the Inconveniences as Perpetuities in Eſtates in Law have. 


Mic. 9 V. Int Lloyd and Carew. g 
(D) Ceftuy que Uſe who. 


E for whom a Truſt or Confidence is repoſed in any Perſon, and who ought to have 
H the Profit of the Land by Conveyance as aforeſaid, is called Ceſtuy gue Uſe. He had 
E either Jus in re, nor Jus ad rem, but only a Confidence and Truſt, for which he had no 
Remedy by the Common Law: But for the Breach of Truſt his Remedy was only by Sub- 
pena in Chancery. Co. Lit. 2742. 6. h es 
W But now the Statute of Uſes, 27 H. 8. c. 10. has transferred the Poſſeſſion to the Uſe, 

Co. Lit. 272. 3. Plow. 352. b. 349. 6. 1 Co. 121. a. b. 122, 127. 2 Co. 58, 78. 6 Co. 64. 

570. 34 Leon. 196. 2 Laon. Caſe 25, ML 


(E) Of the different Kinds of Uſes. 


SES are either in Eſſe, or in Poſſe or Contingency. 8 
U 1. Uſes in Eſſe are either in Poſſeſſion, Reverſion or Remainder; as when a Feoff- 
ment is made to F. S. to the Uſe of J. W. and his Heirs; or to the Uſe of J. V. and after 
to the Uſe of J. D. and the Heirs Male of his Body, and after to the Uſe of S. T. and his 
Heirs for ever. a | 
2. Uſes in Poſſe, or in Contingency, may poſſibly happen to be in Poſſeſſion, Reverſion or 
Remainder; as where an Uſe is limited to me for Life, and after to him that ſhall be my 
| firſt Son in Tail; this is only the Poſſibility of an Uſe, for it may or may not be. 1 Co. 
121, 122, 176. | 
Alſo Uſes are either expreſs or implied. | | 
1. An Uſe expreſs is when the Uſe or Intent is openly declared and expreſſed between the 
Parties upon making the Eſtate of Land whereunto the Uſe is annexed 3 as when a Feoff- 
ment is made of Land to FJ. S. and his Heirs to the Uſe of V. S. and the Heirs of (or Heirs 
Male of) the Body of the ſaid V. S. or to the End and Intent that V S. and his Heirs, or 
V. S. and the Heirs of his Body ſhall take the Profits of it, or the like; or when I cove- 
nant to ſtand ſeiſed of Land to the Uſe of my Wife for Life, and after of my Eldeſt Son 
and the Heirs of his Body, or the like. 

2. An Uſe implied, is when the Uſe is not declared upon the Agreement between the Par- 
ties, but is left to the Conſtruction and made by the Operation of Law; as, 

When a Man ſeiſed of Land makes a Feoffment in Fee, levies a Fine, or ſuffers a Com- 
mon Recovery of it to another without any Conſideration, and it is not agreed nor decla- 
red to what Uſe or Intent it ſhall be; this by Conſtruction of Law ſhall be to the Uſe 
of the Feoffor, Conuſor, or Recoveree. IVY 

But if there be any Conſideration of Money or other Thing paid or given, or any Rent 
or Tenure reſerved, then by Conſtruction of Law it ſhall be to the Uſe of the Feoffee, Co- 
nuſee, or Recoveror; for otherwiſe the Law preſumes that the Intent of him that did part 
with the Land was ſo, (viz.) that the other ſhould have the Property of the Land to his 
Uſe, and that he himſelf ſhould take the Profits of it. BY 
So when one bargains and ſells his Land for Money to another, and no Uſe is ex- 
preſſed; in this Caſe the Law fays it ſhall be to the Uſe of the Bargainee and his Heirs, 
_ & Stud. 95. Perk. F. 333. 2 Co. 30. 9 Co. 11. Dyer 18, 146. 2 Roll. Abr. 78 1, 
192, 789. . 
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(F) Of the Nature of Uſes, 


N Uſe at Common Law, before the Statute hereafter mentioned was made, ,, 
where that Statute does not take place, is nothing but à mere Confidence ard 
Truſt collateral to and diſtin& from the Land annexed in Privity of Eſtate, and to . © 
ſon touching the Land to this Purpoſe, that Cæſtuy que Uſe ſhould take the Pro 1 
Land, and the Feoffee or Tertenant that was truſted ſhould make Eſtates, and ak 
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Theſe Uſes, to ſome Purpoſes, were reputed in Law as Chattels, and therefore were %. 
viſeable by Will. | | | 

And to ſome Purpoſes as Hereditaments, and a Kind of Inheritance, of which there wy, 
Poſſeſſio fratris, &c. 11 | foot BY 1 255 

And to ſome Purpoſes, neither Chattels nor Hereditaments ; for they were not eſteensy 
Aſſets in the Heir or Executor; neither were they reputed as Commons, Rents, Conditions 
and ſuch like Inheritances which are diſcontinued or taken away by the Alienation of the 
Tertenant, Eſcheat, Diſſeiſin, Sc. but an Uſe is not ſo. 1 Co. 120, in Chudleigh's Cat: 
and Co. 93. Shelley's Caſe. Kelw, 160. Dyer 12, Bro. Feoffment al Uſes 25. 


(G) Of Incidents to Uſes. 


＋ O every of theſe Uſes there were two inſeparable Incidents: 1. Confidence in the Pe. 
; ſon ; and 2. Privity in the Eſtate, expreſſed by the Parties, or implied in Law. 
When either of theſe failed, the Uſe was either gone for ever, or ſuſpended for a Time x 
leaſt. And therefore, | _= 
If the Feoffee to Uſe, upon good Conſideration, had infeoffed another of the Land thi 
had not Notice of the Uſe, the Uſe had been gone for ever; becauſe howſoever here ws 
Privity of the Eſtate,. yet here was no Confidence in the Perſon ; but if the Feoffment had 
been without Conſideration to ſuch a one, in this Caſe the Uſe had remained till, becaub 
the Law implied a Notice. Wir 5 
So alſo it ſeems the Law was when it was made in Conſideration of Marriage only. 
And if a Diſſeiſor, Abator or Intruder, had come to the Poſſeſſion of the Land whered 
the Uſe was, altho* he had Notice of the Uſe; yet the Uſe was ſuſpended during their Pol 
ſeſſion, and they ſhould not have been ſeiſed to Uſe, as the Feoffee was, for they came not 
to the Land in the Per, but in the Poſs. 17 95 wor bo 2145] 
And if a Lord by Eſcheat, Lord of a Villain, or one who had entered for Mortmain, « 
had recovered in a Ceſſavit, &c. had come to ſuch Land and had Notice of the Uſe, the 
Uſe had been gone for ever; for theſe came to the Land in the Paſt, and above the Uſe. 
And Tenant in Dower and by the Curteſy ſhould not be ſeiſed to Uſes in Being, for al 


* 


theſe wanted Privity of Eſtate. 155 Fa 454 
And if there had been Tenant for Life, the Remainder in Fee to the Uſe of another, aud 
the Tenant for Life had made a Feoffment in Fee to one that had had Notice of the Ulcs, 
this ſecond Feoffee ſhould not have ſtood ſeiſed to the firſt Uſes. | | 
So if the Huſband had made a Feoffment in Fee of the Land of his Wife, upon Conſider- 
ation and without any Uſe expreſſed, he ſhould not have had a Sub pæna, becauſe the Feolee 
was not in Privity of Eſtate of the Wifſfſe. | 11 | 

And if Ceſtuy que Uſe for Life or in Tail, the Remainder in Tail, with divers Remainder 
over in Uſe, had made a Feoffment to one that had Notice, he ſhould not have been ſciſcd 
to the firſt; Uſes, Cauſa qua ſupra. r n | 

But otherwiſe it is of Commons, Advowſons, and ſuch like Appendants or Appurte- 
nants; for if Tenant. in Tail, or Huſband in Right of his Wife, makes a Feoffment of 2 
Manor, or of Part of it, with an Advowſon appendant : The Advowſon, at leaſt after Pre- 
ſentment, ſhall paſs as appendant to the Manor, or to Part of the Manor, and not to the 
Eſtate of the Land, which is diſcontinued by the Feoffment. So if a Diſſeiſor, Abato!, 
Intruder, or the Lord by Eſcheat, or the like, ſhall have theſe Things as angexed to tis 
Eſtate of the Land in Privity, and Commons, Advowſons, and other Hereditaments that 


are annexed to the Poſſeſſion of the Land, Shep. Touch. 502, 503. 05 of 
N | / 
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(H) Of the Original and Antiquity of Uſes, 


SES began firſt when the Cuſtom of Property began and was brought in, that one 
U Man knew his own from another Man's, and then was to enjoy his own, and not to 
be deprived of it without Conſent or Order of Law; for then he that had Land had two 
Things in him, a Poſſeſſion of the Land, and Power to take the Profits of it, and thoſe 
being to be diſtinguiſhed, he might give the Freehold or Poſſeſſion to another, and take 
the Profits himſelf ; and they were the rather allowed by the Law for a Time as reaſonable, 
becauſe they gave à Man Power to diſpoſe of his Land by Will, which otherwiſe he could 
not have done but in ſome ſpecial Caſes by Cuſtom of the Place. Shep. Touch. 503. 

By Manwoed, Juſtice : The Commencement of Uſes has been as long as Mankind has 
been guided by Reaſon; and tho* no Mention is made of Uſes in our antient Books, yet 
that is no Argument that Uſes have been but of late Times. That Uſes were not common, 
therefore were not at all, is non N 2 Leon. Caſe 28. 

Harper, Juſtice, ſaid, That Uſes began about 18 Ed. 2. after which Time there was ſuch 
a general Liking of them, that they were uſed a- new; but they did not come into common 
Practice before the Time of King H. 6. when the great Contention fell out betwixt the two 
Houſes of York and Lancaſter, at which Time Uſes were in great Eſtimation for the Safety 
of Inheritances. „ Leon. Caſe 25. 

By Dyer, Chief Juſtice: As to the Beginning of Uſes, the ſame was immediately after 
the Statute of Mortmain, at which Time all their Shifts then in Practice were found out, 
for which ſee the ſaid Stat. 7 Ed. 1. Stat. de Religiofis. And in the Stat. 15 R. 2. c. g. 
the Words Behoof and Uſe are uſed, which is the firſt Time they were ſo in our Law; and 
yet a long Time before that Statute, Uſes had been in Practice. 2 Leon. Caſe 25. 

By Manwood, Juſtice: As long as Wills have been, Truſts and Confidences have been; 
and alſo as long as Marriage has been; and refers to the Writ of Cauſa Matrimonii prolocuti, 
and the Statute of Marib. c. 6. 2 Leon. Caſe 25. 

But by Harper, Juſtice : Whereas it has been ſaid, that an Uſe has been as long as any 
Marriage has been, and ſo conceived upon the Writ de cauſa Matrimonii prolocuti; the ſame 
is not any Reaſon, becauſe in that Caſe there is not any Confidence or Truſt ; for if the 
Marriage does not take Effect, the Woman ſhall have her Writ de cauſa Matrimonii prolocuti. 
In Conveyances we are to reſpect two Things, the Form and Effect of them; and in all 
Caſes where the Form and Effect cannot ſtand together, the Form ſhall be rejected, and 
the Effect ſhall ſtand. Same Caſe. 

And by Manwood, Littleton ſays, That the Cuſtuy que Uſe ſhall be ſworn upon Inqueſts, 
which was not enacted by any Statute, but practiſed by the Common Law. 71bid. 

And that he himſelf had ſeen divers antient Deeds of Uſes; and that in antient Time no 
Man would purchaſe Land to himſelf alone, but had two or three joint Feoffees with him; 
and he who was firſt named in the Deed was Ceſtuy que Uſe, altho* no Uſe was declared to him 
upon the Livery, and ſo the Uſe was known by the Occupation of the Lands. And then 
ſays, that the Reaſon why no Mention is made in our antient Books of Uſes is, becauſe Men : 
were then of better Conſciences than they are now ; ſo that the Feoffees did not give Occaſion } 
to the Feoffors to bring Subpæna's in Chancery to compel them to perform the Truſts repoſed | 
in them. And before the Statute of Weſtminſter the third, if a Man had made a Feoffment 1 
in Fee without declaring the Uſes of it, it ſhould have been to the Uſe of the Feoffee, | my 
becauſe there is a ſufficient conſideration between the Feoffor and Feoffee to raiſe an Uſe, | 
(viz. the Seigniory created by the Law between them): But now by the ſaid Statute ſuch 

Conſideration is taken away, and then upon ſuch Feoffment without Conſideration or Decla- 

ration of Uſes, it is to the Uſe of the Feoffor himſelf. Same Caſe. 


(I) Vi Uſes were invented, the Miſchiefs thereof, ind the Remedies by ſundry | | 
| Statutes, | H 


Fr and Fraud were the Occaſions of inventing Uſes. s 
L 1 1. Fear in the Time of Troubles and Civil Wars, for ſaving Perſons Eſtates from 
orfeiture. | 2 | 

2. A raud to defeat juſt Debts, lawful Actions, Wards, Eſcheats, Mortmain, Cc. Co. 1 
121. 5. Poph, 73. | has. | | 
Uſes in Time * turned into Abuſes, and the greateſt Part of all the Lands in the 
Kingdom (eſpecially in the Time of the Broil between the Houſes of Zorc and Lancafter ) 
were put in Uſe, partly of Fraud and partly of Fear, which produced not a few Incon- 


« Veniencies, 
7 The 


——— 
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The Stat. 2 II. 8. c. 10. of Uſes, was made for remedying all Mi 
Uſes, which Act was divided into two general Branches, viz. 
1. The Preamble, which expreſſes the Miſchiefs. 
2. The Body of the Act, which provides the Remedies. Co. 123. . 
The Miſchiefs in the Preamble are theſe : 
1. Whereas by the Common Law, no Land or Tenement can paſs but by Livery 
Matter of Record, or Writing if it lies in Grant; now by divers and ſundry Imaging; * 
ſubtile Inventions and Practices, by fraudulent Feoffments, Fines, Recoveries and — 
craftily made to ſecret Uſes, Intents and Purpoſes. 055 
2. By laſt Wills, ſometimes by Parol, and ſometimes by Signs, in great Extre 
3. By theſe fraudulent Uſes many Heirs have been unjuſtly diſinherited. 
4. The Lords have loſt their Wards, Reliefs, and in Effect their Seigniories. 
5. No Purchaſer could be aſſured of his Eſtate. | 
6. Nor could any man know againſt whom to bring his Action, or have his Execution. 
7. Eſtates created by Law in Conſideration of Marriage, as Tenancy in Dower ang 6 
Curteſy, were defeated. 
8. Perjuries upon Trials of ſecret Uſes were committed, and daily increaſed. 
9. The King had loſt his Eſcheats for Attainders, Purchaſes of Aliens, &c. 
10. The Lords had alſo loſt their Eſcheats. Co. 123. b. | 
Theſe were the Miſchiefs; then comes the Body of the Act, which provides that, 
Where any Perſon ſtands and is ſeiſed of any Lands, Tenements, Sc. (Note, 9; 
Statute extends to Perſons ſeiſed, not poſſeſſed of any Lands, &c.) to any Uſe, all and ev 
ſuch Perſon and Perſons that have or ſhall hereafter have any ſuch Uſe, Ec. ſhall frm 
henceforth ſtand and be ſeiſed, and adjudged in lawful Seiſin, Eftate and Poſſeſſion, of ud 
in the ſame Lands and Tenements, and of and in ſuch Eſtates as they had in the Uſe; and 
that the Eſtate, Right and Poſſeſſion that were in ſuch Perſons as were or hereafter ſhall be 
ſeiſed to the Uſe of any ſuch Perſon or Perſons, be from henceforth clearly deemed in Cm 
gue Uſe, after ſuch Quality, Manner and Form as they had in the Uſe. 
This is the Remedy that the Makers of that Act have provided to ſalve all the Miſchicf 
aforeſaid. Co. 125. b. | 
Cauſe of By Harper, Juſtice : As to the making the Sat. 27 UI. 8. c. 10. the Truth is, the King 
— of was diſpleaſed at the Loſs of Wardſhips, and other injuries done to him, for which Cauſe he 
For ths Power COMPlained to the Judges of the Defe& of the Law in that Caſe; who thereupon ſhewed 
of Cay que the King the Cauſes of thoſe Injuries and Loſſes to him; and that if the Poſſeſſion migit 
Uſe before the be joined to the Uſe, all would go well, and all the Injuries, Wrongs and Loſſes which 
Statute, ſee came to him by reaſon of Uſes, Wills and ſecret Feoffments, would be avoided ; for which 
* Kn. Reaſon the King, in the 24th Year of his Reign, commanded his Council to frame a Bil 
5 for that Purpoſe, and preſent it to the Houſe of Commons; but it was then rejected; 
and the King at that Time would have been contented, that the fourth Part of the Land 
only ſhould deſcend ; and from that Time the King ſtaid further Proceedings in the aid 
Cauſe till the 27 H. 8. at which Time it took Effect; and their Care was to pen the Statute 
ſo preciſely that the whole Eſtate ſhould be executed by it, ſo as it did utterly take away al 

from the Feoffees. 2 Leon. Caſe 25. 

By the ſaid Statute, the Uſe and Poſſeſſion of Land at this Day is coupled and conjoined 
ſo that they cannot ſtand apart and divided, but he who has the one muſt have the other, 
and the one enſues the other as the Shadow does the Body; and therefore now upon Finn, 
Recoveries and Feoffments, the Eſtate ſettles as the Uſe and intent of the Patties is declared 
by Word or Writing before the Act done; as for Example, 

If a Writing be made between two or more, that one of them ſhall levy a Fine, make? 
Feeffment, or ſuffer a Recovery to the other, to the Uſe and Intent that one of them, ct 
another Man, ſhall have it for Life, and after another in Tail, and after a third in Fee- 
ſimple ; in this Cafe the Law ſettles the Eſtate according to the Uſe and Intent declared, 
ſo that now what Eſlate a Man has in the Uſe, the ſame he has in the Poſſeſſion. 

But for the more full Underſtanding the ſaid Statute, and the Law at this Day, obſetve, 
That the Statute does not extend to all Manner of Uſes, neither are all Uſes executed and 
united to the Poſſeſſion thereby; for 


By ſuch Act it plainly appears that every Uſe in eſſe, viz in Poſſeſſion, Reverſion dr 
Remainder, is executed by it. | 
But no contingent Uſe or Right is executed by the ſaid Act until it comes ## «ſe; {or 
To every Execution of an Uſe theſe four Things are requilite : 
Firſt, There ought to be a Perſon ſeiſed. Dr 
| Secondly, There ought to be a C que Uſe in eſſe. 


ſchieſs and Abute 


mity, 


I by : Thirdy, 
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Thirdly, There ought to be an Uſe in eſſe in Poſſeſſion, Reverſion or Remainder. 

Fourthly, The Eſtate out of which the Uſe ariſes ought to be veſted in * Uſe; for 
he * 8 Eſtate of ſuch Perſon ſeiſed to the Uſe, ſhall be adjudged in C 
que Uſe. | SA , +0 | 

80 that when theſe four, viz. 1. Seiſin in the Feoffees; 2. Ceſtuy que Uſe in 

. Uſe in eſſe; and 4. That the Eſtate of the Feoffees veſts in 550 1 . 
in Execution of the by within this Statute z but if any one of theſe fail, there is no Execution 
of the Uſe within this Statute z and therefore it is agreed that this Statute does not execute 
Jay Uſc, but only Uſes in eſſe; ſo that the Right of a preſent and a future or contingent 

Ui 5 be ot 00 f LFA erg then the Statute executes them alſo, if no 

terat! - 
| And if Ceſtuy que Uſe in Tail, with divers Uſes in Remainder, had made 
| 1 = —_—_ — R no Execution ſhould have been of this Right of ORR 

;ntry & 

80 if Cul gr Uſe Ne 2 = made a Feoffment before the Statute, no Right of 
, . 5 in Poſſeſſion or Remainder ſhall be executed by the Statute until the Regreſs by the 
Teolkces. | 8 
do if a Feoffment had been made before the Statute to the Uſe of the Feoff ifeg 
| | ee for L 
J and after N oo 5 gen 1 and the Feoffee had made a 1 
| Fee 5 "_ of ages 4 ws ow N png oo ge or ogg pr of the Land 
\ execut Le : y — ute; ſo that the Right of Uſes in efſe, and Uſes in Contin- 
b 00 8 they happen to be in eſſe, remain at the Common Law as they were before the 
tatute. 
And therefore if the Eſtate of the Feoffees be in ſuch Caſes deveſted by Diſſeiſin; 
3 nf . 8 g 3 1 or a Perſon Attaint, Ec. be infeoffed 8 che Land 
be 15 the * come — oe ; — I 6 e Land be aliened bona fide upon Conſideration to one 
I who * * EF ot the 1 + t + Uſe can never be executed until theſe Poſſeſſions be 
b Uſe i — a N or Action of the Feoffees; and if their Entry or Action be barred, 
And therefore if Ceſtuy que Uſe in Tail, the Remainder in Tail reſtrained with a Cl 
1 Perpetuity be diſſeiſed, no Uſe in Contingency can be executed by this Statute. e 

m if ow 85 * a 3 had been made in Fee to the Uſe of F. S. for Life, 
_ 1 e 8 oh the ig t Heirs of J. N. and the Feoffees had been diſſeiſed, and 
-_ atute - en made, and after F. N. dies, and after his Death J. S. dies; this 
= 5 a 5225 executed in the right Heir of F. N. Co. 126, 136. Plow. 391, 
* a 8 5 1 Her 3 and before the Death of J. N. no Poſſeſſion 

Alſo Uſes that need no Execution by the Statute, as when a Man conve 

> . - g 9 f Js Land to . 8. 
ax "x 1750 e the Uſe of J. S. and his Heirs; this needs not the Help of this ge 
LY * or Oy: againſt the Rules of the Common Law ſhall not be executed by this 
If a Feoffnent be made to the Uſe of A. for Life, and after to the Uſe of eve 

: . 5 ry Perſ 
me ed os Bi Heir one after another for Term of his Life : So if one makes a Feoffment 
= 8 25 of another in Tail, with Remainders over, with a Proviſo that neitker of them 
- 4 mags or alien, &c. theſe Uſes ſhall not be executed, becauſe the Limitations 

e void; and in theſe Caſes there is no Remedy in Chancery againſt the 
4 — =_ all this it appears, that ſome Uſes are executed Yreſent] „as Uſes in eſe, and 
4p ” LY Matter ex poſt fatto, if they be according to Law, and come in eſſe 
* ime; but if they be Uſes invented and limited in a new Manner, and not according 
4 Sowa Common Law, they are alrogether void, and extinguiſhed and aboliſhed by 

And where Lands are conveyed to others in Truſt after this or the like Mann ; 

| er, viz, th 

8 ſhall take the Profits, and deliver thetn to the Feoffor and his Heirs, '&c. 2 
"= e Feoffees ſhall convey it to the Heir of the Feoffor at his Age of twenty-one 
On hon: W are conveyed to certain Uſes expreſſed and declared, and there be 
0 N es and Intents agreed upon between the Parties; theſe Uſes or Truſts are 
Ig 0 this Statute, neither will the Statute execute them, but they remain as they were 
wag « e Statute, determinable in Chancery: Alſo Leaſes for Years of Lands in Uſe that 

ve their Being before, and are granted over in Uſe, are not executed by this Statute. 


65.138. 
And 
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2 Par] 
8 And therefore if a Leſſee for Years of Land grants or aſſigns over his Eſtate to 1 
and their Aſſigns, to the Uſe of the Grantor and his Wife for the Term of th and 


eir Lives: . 
Uſe or Truſt is out of the Statute, and not executed thereby; and therefore in this BY. 


the Eſtate is in A. and B. and the Grantor has nothing but an Uſe, for which * a 
Remedy in Chancery. | | HHS, 1480 f ly 
So it one be ſeiſed of Land in Fee, and he bargains and ſells it, or makes a Leaſe of; 
another in Truſt, and for the Benefit of a third Perſon ; this is but a Chancery Tryg 10 
in this third Perſon, as was held clearly, M. 8 Car. B. R. 5 

And yet if a Feoffment be made to the Uſe of J. S. and Aſſigns for the Term 
Years; this Term of Years ſhall be executed by the Statute. 

And ſo in all ſuch like Caſes and Queſtions of Truſts and Uſes that are not within 
Statute of Uſes, the Law is now as it was before the ſame Statute was made, and al th 
Matters are determinable in Chancery ; for, as the Queſtions of Uſes and Truſts tha 
within the Statute are to be decided and ruled by the Judges of the Common Lay. 
all other Queſtions of Uſes and Truſts that are out of the Statute to be ruled and 55 
by the Judges of the Chancery. Dyer 369, 356. Cremp. Jur. 65. 


of wem 


(K) What ſhall be ſaid a good Uſe of Land, or not; and when and where fuck a 
Uſe ſhall be raiſed, altered or created, or not. 


Firſt, In Reſpef of the Manner of raifing it, and the ſeveral Ways whereby Uſes may be ri 


O make a good Uſe, or to make an Uſe to riſe, (for the Riſe of Uſes ſee Lg. 
291.) eſpecially ſuch an Uſe as may be within the Statute, Reſpe& muſt be had y 
divers Things : | 

I. To the Ways or Means of creating and raiſing of Uſes, wherein it is to be obſerved, thy 
altho* the Quality of the Uſes be changed in moſt Cafes by the Statute of Uſes, yet Ua 
and Uſes within this Statute, are and may be raiſed as they might before the Statute, tithe 
by Tranſmutation of the Eſtate; as by Fine, Feoffment, Common Recovery, Cc. or ond 
the Eſtate of the Owner of the Land; as by Bargain and Sale by Deed indented and inrolle 
or by Covenant to ſtand ſeiſed to Uſes upon good Conſideration : And therefore a Fin, 
Feoffment or Recovery, may be had of Land, to the Uſe and Intent that either of the 
Parties thereunto, or others, ſhall have it for any Time or Eſtate z and by this Means whe 
Uſes, and conſequently what Eſtates a Man will, may be raiſed and created: And in the 
Caſes the Conuſor, Feoffor or Recoveree, may appoint the Uſe of the ſame Fine, Feoffmen 
or Recovery, to whom he will, without any Reſpect of Marriage, Money, Kindred u 
the like; for in this Caſe his Will guides the Equity of the Eſtate. Co. Lit. zn. 
Plow. 3or. | 

Or F a Man makes a Leaſe to A. for Life, to the Uſe of B. for Life; this is a good Uk 
and Eſtate in B. during the Life of 4. Dyer 186. 

Or if a Man by Bargain and Sale for good Conſideration ſells his Land to another 
hereby the Uſe will riſe according to the Eſtate bargained and ſold unto the Bargainee; but 
in this Caſe, if it be an Eſtate of Freehold, as of Fee-ſimple, Fee-tail, or for Life, that 
ſold, the Bargain and Sale muſt be made by Deed indented and inrolled within fix Months 
after, in ſome of the Courts at Weſtminſter, or in the Seſſions Rolls in the Shire where tie 
Land lieth, except it be in Cities and Corporate Towns where, they uſe to inrol Deeds; 

- otherwiſe no Uſe will ariſe by it; but if it be an Eſtate for Years only that is ſold, ther 
the Uſe will ariſe well enough without any ſuch Matter. : | 

Or if a Man ſeiſed of Land in Fee covenants to ſtand ſeiſed of it to the Uſe of his Witt 
Children, Brethren, or other Kindred, for Life, in Fee · ſimple or Fee- tail; or if one {eiltd 
of Land in Fee-ſimple covenants to ſtand ſeiſed of the Uſe of a Woman he is to marr); 
or to the Uſe of a Woman, his Son, or other Kinſman is to marry ; hereby the Uſes, and 
conſequently the Eſtates, will riſe accordingly ; and in theſe Caſes there is no netd it ſhoul! 
be by Deed indented, Sc. or that the Deed be inrolled, for Uſes may be raiſed by Del 
Poll as well as by Deed indented. 6 Co. 68. Dyer 155. 2 Co. 35, 36. 7 Co. 40. 80 

94. 4 Co. 17. | 
934105 Uſes may be created (as ſome hold) by Word or Parol Agreement as well as by 

| Deed or Writing; for it is ſaid it has been adjudged, that if a Man ſays to his Son and 

a Woman that his Son is to marry, that in Conſideration of the ſame Marriage they ſhall 
have the. Land to them two in Tail; that hereby a goed Eſtate-tail will ariſe after de 
Marriage, | Fe So „4 — 


8 


And 
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—And that where one by Word without Deed grants Land to his Son and to his Wife in 
E'T:il, in Conſideration of their Marriage; that it was agreed by all the Judges that the Uſe 
Jad riſe upon this Agreement. - Cromp. Tur. 60, 61. *Plow..301, 308, and ſee the better 
Opinions of the Judges in Corbin's Caſe, 38 Ex. | 
Honſoever it is more ſafe, in theſe Caſes to do it by Deed and in Writing; for Dyer 
W 06. Plow. 12. ſeems to oppoſe this; and if a Man makes a Feoffment, levies a Fine, or 
WE (-fers a Recovery to the Uſe of his laſt Will, or to the Intent to perform his laſt Will, 
or to the Uſe of ſuch Perſon and Perſons, and of Eftate and Eſtates as he ſhall limit by 
his laſt Will, and then afterwards by his laſt Will declares the Uſes ; theſe are good Ules, 
and this is a good way of raiſing Uſes, | 2 
So if a Mao deviſes his La by Will to. 7 §. and his Heirs, to the Uſe of J. D. and 
his Heirs ; it ſeems that the Uſe will rife to J. D. and his Heirs by this Means. 
Wo And if a Man by a verbal Agreement, in Conſideration of Money, or the like, ſells 
bis Land to another, or agrees and promiſes that the Bargainee ſhall have it for any Time 
bowſoever; that hereby no Uſe nor Eſtate will ariſe (if it be a Freehold that is ſold) within 
W the Statute, becauſe it is ge by Deed indented, &c. yet it ſeems a good Uſe will ariſe at 
the Common Law, and that t e Bargainee ſhall have Relief in Equity for his Purchaſe. 
BE Lit. 5. 462, 463, 6 C0. 17. Vide Stat. 27 H. 8. of Uſes, ante. Fitz. Deviſe 22. Dyer 229. 
An Uſe will not riſe as an Uſe upon an Uſe at the Common Law, but it may be a Truſt 
in Equity. 2; 1 Chan. Ca. 114. n VFC 
If Lands are limited by Will to A, in Truſt for a Feme Covert, and that A. ſhall receive 
the Rents, and Pay and diſpoſe of them to ME Fs 94.00 ſuch Perſans as ſhe ſhall direct 
AVLDANG, Cc. 


I bere are three ways 7 creating an Uſe or Truſt remaining at Common Law, notwith- 
ſtanding the Stat. 27 H. 8. 

the Courts of Equity. 
Firſt, Where a: Man ſeiſed in Fee raiſes a, Term of .Years, and limits it in Truſt for A. 

Se. for this the Statute cannot execute, the Termor not being ſeiſed. — 

8 Secondly, Where Lands are limited to the Uſe of A. in Truſt to permit B. to receive the 

W Rents and Profits; for the Statute can only execute the firſt Uſe. 

= Thirdly, Where Lands are limited to Truſtees to receive and pay over the Rents and 

W Profits to ſuch and ſuch Perſons ; for here the Lands muſt remain in them to anſwer theſe 

= Purpoſes. Abr. Ca. Eg. 38 3. | CAS 


Secondly, In reſpelt of the Perſons truſted, and what Perſons may not be ſeiſed to the Uſe of 
another, but Jo their own Uſe, 


? * 
* : of 


Ss * # > 


The ſecond Thing whereunto * muſt be had, is to the Perſons truſted, or to him 
do whom the Conveyance is made; for to evry good Uſe there muſt be a Perſon ſeiſed to 
= Uſe, and he muſt be a Perſon capable of ſych a Seiſin. 5 
And as to this obſerve, that any ſole Perſon who may make an Eſtate to himſelf may 
make an Eſtate to ther Uſes. , s. 2 F | 

Alſo a Man may be ſeiſed of his own Land to other Uſes, as in the Caſe of Covenant to 
fand ſeiſed to Uſes. Co. 122, 127, 135. Plow. 238. Dyer 8, 283. 7 | 

But the King, or any Body Corporate, Alien born, or Perſon Attaint, cannot be ſeiſed to 
other Uſes, no more by an original Feoffment to Uſe, than where they come by the Land 
in Uſe at the ſecond Hand; in which Caſe (as hath been ſhewed) neither ſuch Perſons, nor 
Diſſeiſors, Abators or Intruders, or Lord of Villains, or Eſcheats, ſhall be ſeiſed to other 
Uſes ; but in all theſe Caſes the Uſes are void, and the Parties ſhall hold the Land to 
their own Uſes, or to the Uſes of the Feoffors, &c. and not to the Uſe of Ceftuy que Uſe. 
Reſolved in Dr. Atkin's Caſe 44. C. B. 3 . „ 

And a Bargainee of Land for valuable Conſideration cannot be ſeiſed of the Land to any 
other Uſe but his own. Dyer 155. | n 


Thirdly, In reſpelt of the Perſons for whom the Truſt ts, or the Ceſtuy que Uſe. 


The third Thing to be reſpected is the Cefuy que Uſe ; for to every good Uſe, as there 
muſt be a Perſon ſeiſed to Ut, ſo there muſt be a Perſon to whoſe Uſe he is ſeiſed, and 
he muſt be capable alſo. Co. 136. | 

And as to this obſerve, that any Man that is capable of an Eftate directly or immediately 
to himſelf, is capable of the ſame Eſtate by way of Uſe: but if the Uſe be limited 8 a 

7 X | Or- 


his is a Truſt only, and not 
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Corporation, there muſt be a Licence had; other wiſe it will be an Alienation in Mer 
Bro. Mortmain 37. eee T0220 ee erte 
And if future Uſes upon Contingencies be limited to ſuch Perſons as ö 
ing; theſe Uſes howſoe ver they are good at the Common Law, yet they are n 
within the Statute; neither does the Statute execute them at all until they com — 
ſeſſion. | | AMEN © uh $22 e in Po 

And if a Feoffment be made to J. S. and his Heirs to the Uſe of the Pariſhioners of 
this Uſe is void; for they are incapable by this Name, and it ſhall be to the Uſe of F Dat 
12 H. 7. 27. 49 E. 3. 4. r eee M ak 1H 


Fourthly, In reſpe# of the Eftate and Poſſeſſion of Bim that creates the UG. 


The fourth Thing to be regarded, is the Eftate of him that 47 the Uſe in the Lay 
whereof the Uſe is raiſed; for howſoever the Tenant in Fee-ſimple of Land may 
what Uſes he will in Fee, for Life or Years upon it, and ſuch Uſes are good; and the7 
nants in Tail or for Life may perhaps grant their. Land for their own Lives to the Vi. g 
a third Perſon. Pry . 

Yet if a Tenant in Tail for good Conſideration covenants to ſtand ſeiſed to the Uſs of 
himſelf for Life, and after to the Uſe of his eldeſt Son in Tail; no Uſe will ariſe by thi 
Covenant. SI ET rn oboe Te dE | 

So if Tenant in Tail of an Advowſon in Groſs grants it by Deed to one and his Hein, 
to the Uſe of himſelf for Life, and after to the Uſe of another in Fee; this Grant is you 
7 pad - of the Tenant in Tail. Hil. 38 Eliz. C. B. 2 Co. 52. Paſ. 13 Jac. C. 

v. Smith. 1 | | "4 F 
wo if ſuch a Tenant in Tail bargains and ſells his Land by Deed indented and inrolles, 
hereby the Bargainee has an Eſtate deſcendible to his Heirs, but determinable upon the 
Death of the Tenant in Tail. | | | | 

And if ſuch a Tenant in Tail bargains and ſells his Land by Deed indented and inroll 
ed; hereby the Bargainee has an Eſtate deſcendible to his Heirs, but determinable upon th 
Death of the Tenant in Tail. 10 Co. 96. | „ 

And if one covenants by Indenture to ſtand ſeiſed to the Uſe of B. of Mbiteaere, which 
he __ not then, but he afterwards purchaſes it; by this no Uſe will ariſe. Yelverton's Cab, 
37 Eliz. B. R. | ea e 
: And if one who has but a Term of Years grants it to J. S. to the Uſe of himſelf for 
Life, Sc. This is no good Uſe within the Statute, but a Chancery Truſt only. Dyer 369. 


Fifthly, In re/pe? of the Eftate and Poſſeſſion of him that takes by the Conveyance. 


The fifth Thing to be reſpected, is the Eſtate of him that takes by the Conveyance out 
of which the Uſes are derived ; for | | ; EN 

Where a Man grants in Fee-ſimple to another and his Heirs, he may limit what Uſes he 
will upon this Eſtate. | | Eg 

And if a Man makes an Eſtate for Life to- another, he may limit an Uſe thereupon; 
yet if a Man makes a Gift in Tail to another, he can limit no Uſe thereupon : and there 
fore if one grants his Land to J. S. and the Heirs of his Body, to the Uſe of J. S. and his 
Heirs in Fee; this Limitation of Uſe is void, and J. S. has hereby an Eſtate in Tail. Vis 
2 Co. 78. Co. Lit. 19. | * 

And if a Feoffment be made to J. S. to have and to hold to him and the Heirs of his 
Body, to the Uſe of him, his Heirs and Aſſigns for ever; this Uſe is void. Trin. 14 J«- 
B. R. Couper and Franklin's Caſe. | | 8 

And where one bargains and ſells Land for Money, (in which Caſe the Law makes an 
expreſs Uſe) no other Uſe can be appointed. 5 

And therefore if 4. for Money bargains and ſells Land to B. and his Heirs, to the Ul: 
of A. for Life, and after of B. in Tail, and after of A. in Fee; all theſe Uſes are void, for 
an Uſe cannot riſe out of an Uſe. e. | 

So if A. makes a Leaſe to B. for Years, rendring Rent, to have and to hold to the Ut 
of the Leſſor ; this Uſe is void, as being alſo againſt Reaſon. Dyer 169. -Cromp. Jul. 53 
Lit. §. 284. 8 n 

And if a Feoffee to Uſe before the Statute of Uſes, had bargained and ſold the Land to 
one who had Notice of the former Uſe ; no Uſe had been made hereby, for there might not 
be two Uſes in Being of the ſame Land at one Time. | - 

PR ri] 4 
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And if A. infeoffs B. to the Uſe of C. and his Heirs, with Proviſo that if D. pays to C. 
oo |. that C. and his Heirs ſhall ſtand ſeiſed to the Uſe of D. and his Heirs ; this laſt Uſe 


(ro. Jac. 189, Ly an pl. 13. Popb. 8 1. 


Where an Eſtate in Uſe is to begin on a Contingent precedent, which is impoſſible, or 
againſt Law, the Uſe ſhall never riſe. Leon. 199. 


© 5:xthly, In reſpe# of the Cauſe or Conſideration of an Uſe, and what ſhall be a ſufficient Conſi- 
deration to raiſe or alter an Uſe, or not. 


The ſixth Thing whereunto Reſpe& muſt be had, is the Cauſe or Confederation z for how- 
© ſever in Caſes where Uſes paſs by the way of Tranſmutation of Poſſeſſion, as by Fine, 
© Frffment or Recovery, there the Conſideration is not at all material; for he that makes the 
© Eſtate may appoint the Uſe to whom he will, without any Reſpect to Marriage, Kindred, 
Money, or other Thing; for in this Caſe his own Will and Conſideration guides the Uſe 
and Equity of the Eſtate ; yet in Bargains, and Sales, and Covenants to ſtand ſeiſed to Uſes, 
it is otherwiſe; for there a Confideration is ſo neceſſary that nothing will paſs, neither will 
any Uſe riſe without it, i. e. ſome Matter that may be a Cauſe or Occaſion meritorious, 
which amounts to a mutual Recompence in Deed or in Law; which muſt be expreſſed or 
implied in the Deed whereby the Uſe is created, or elſe ſupplied by Averment and Proof. 

For howſoever in this Caſe an Averment ſhall not be allowed and taken againſt a Deed, 
that there was no Conſideration given when there is an expreſs Conſideration upon the 
Deed; yet when the Deed expreſſeth no Conſideration, or faith (for divers good Conſidera- 
tions) or the like, there an Averment of a good Conſideration given ſhall be received; for 
this is an Avernment that may ſtand with the Deed, and without Conſideration Inrolment 
will not help. 

And therefore if one bargains and ſells his Land to another by Deed indented and inrolled 
without any Conſideration, it ſeems no Uſe will riſe by this to the Bargain, Co. 176. 
11 Co. 25. Dyer 146, 169, 312. Cromp. Jur. 62. 

So if one (for divers good Cauſes and Conſiderations, or for divers great and valuable 
Conſiderations) bargains and ſells his Land to another, or covenants to ſtand ſeiſed of his 
Land to the Uſe of another that is not of his Kindred ; no Uſe will riſe by this, unleſs it 
be proved that Money, or ſomething elſe, was given for it. 41 El. adjudged. 

But if a Man by Deed, in Conſideration of Money, as in Conſideration of the Sum of 
1001. to him paid, or in Conſideration of a competent Sum of Money to him paid, or 
otherwiſe promiſed to be paid, or in Conſideration of other Land, or of giving of Coun- 
ſe], or the like, bargains and ſells, or by ſuch like Words grants his Land to another in 
Fee-ſimple, Fee-tail, for Life or Years; in theſe Caſes the Uſe will ariſe to the Bargain 
well enough. Plow. 301. Bro. Fait Inrol. g. Dot. & Stud, 99. Cromp. Fur. 60, 61. 

er 90, 

— therefore if I covenant with B. that when he infeoffs me of Vbiteacre, I will ſtand 
ſeiſed of Blactacre to the Uſe of him and his Heirs, and he infeoffs me accordingly; in this 
Caſe the Uſe of Blackacre will riſe to B. and he and his Heirs ſhall have it according to 
the Agreement. Cromp. Jur. 61. | 

So if I agree with my Leſſee for Years, that if he pays me 100 J. within his Term, that 
I will and ſeiſed of the Land to the Uſe of him and his Heirs, and he pays me the 100 J. 
accordingly ; in this Caſe the Uſe will rife, and he and his Heirs ſhall have it according to 
the Agreement. | | 

So if I covenant that my Son ſhall marry the Daughter of A. and A. promiſes to give 
me 100 f. for the Marriage-Portion, and I covenant that if the ſame Marriage do not take 
Effect, I and my Heirs will ſtand ſeiſed of the Land to the Uſe of A. and his Heirs until 
the 100 l. be paid; in this Caſe a good Uſe will riſe of the Land accordingly, if the Mar- 
riage do not take Effect; but in all theſe and ſuch like Caſes the Covenant muſt be by 
_ indented, and it muſt be inrolled, otherwiſe no Uſe will ariſe. Bro. Expoſition of 

ords 44. | 

And when the Deed is inrolled, it ſhall take Effect as from the Beginning by Relation to 
avoid all intervenient Eſtates and Charges whatſoever. 


And 
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And in like Manner it is, if one for no Cauſe, or for no Conſideration, as [becauſe b. 
of his antient Acquaintance, or becauſe there has been entire Love or great Familiari © ly 
tween them, or becauſe he has been his Chamber-fellow, School-fellow, or Fellow. be 
or becauſe he has done him good Service, or becauſe he was his Maſter and taught roman, 
to the End that he may pay his Debts and Legacies, and diſcharge his funeral Ez m. ar 
or for divers good Cauſes and Conſiderations]; if one for any of theſe, or Kan 
like Cauſe and Conſideration, covenants with another that he will /zayd ſeiſed of " 
Land to the Uſe of that other and his Heirs, or that he and his Heirs ſhall have th 
Land, Cc. by this Covenant whether it be inrolled or not, no Uſe at all will riſe. lm 

O2. 21 H. 5. 20. | 7 7 
l So if one Leer to ſtand ſeiſed to the Uſe of F. S. (who is a Baſtard Son) and N 
Heirs, no Uſe will ariſe thereby; and yet perhaps upon ſuch a Covenant as this, whereys, 
no Uſe or Eftate ariſes, an Action of Covenant may lie. Dyer 374. _ 

But if one [in Conſideration of Nature, Kindred, Blood or Marriage with one's {x 
any of his Blood, Payment of Debts, or for the like Cauſe] or without any ſuch exprh 
Conſideration at all, covenants to ſtand ſeiſed to the Uſe of himſelf, his Wife, Children Bro. 
thers, Siſters or Couſins, or their Wives; theſe are good Conſiderations, and the Uf and 
Eſtates thereupon thus raiſed and made are good. ets OM 

And therefore if one covenants by his Deed, without Expreſſion of any Conſiders: 
to ſtand ſeiſed of his Land to the Uſe of himſelf for Life, and after of his Wife e 
Life, and after of his Child in Tail or for Life, and after of his Brother in Tail or for 
Life, or in Fee, or in any ſuch like Manner; theſe Uſes will rife, and the Eſtates wit 
be well made hereby accordingly, 7 Co. 11. 10 Co. 143. Co. 83, 154. Plau. 801. 
Lit. S. 284. 1 

So if I agree with another, that if he marries my Daughter, that from the Time d 
the Marriage they ſhall have my Land to them and their Heirs ; in this Caſe, and by this 
Hm if he marries my Daughter, they will have my Land according to the Agree. 
ment. 

So if I being about to marry with a Woman, covenant with F. S. to ſtand ſeiſcd of 
my Land to the Uſe of myſelf for Life, and after to the Uſe of the Woman I am to 
marry, for her Life, and after to the Uſe of the Heirs of my Body begotten on her; the 
are good Uſes and Eſtates that are made by this Covenant. Plow, 301, Bro, Feofiment d 
Uſes 54. 

But here by the way, this Difference muſt be obferved where a Man covenants, in Conf- 
deration of a Marriage to be had, to ſtand ſeiſed to Uſe, and the Marriage doth not tie 
Effect, there no Uſe ſhall ariſe. Cur', T. 10 Car. B. R. Hoſtin's Caſe. 

So alſo if the Parties diſagree at their Age of Conſent: and ſo was it held in the Lad 
Herbert's Caſe, 

But where one covenants to make a Feoffment, or levy a Fine to ſuch Uſes, and the Feef- 
ment is made, or Fine levied accordingly ; there notwithſtanding the Marriage does not 
take Effect, yet the Uſe ſhall ariſe ; for there he is in by the Fine or Feoffment, in which 
Caſe there needs no Conſideration. 1 | 

And therefore if A. covenants with B. that in Conſideration C. is his Kinſman, and in 
Conſideration of a Marriage to be had between C. and E. he will make a Feoffment and 
other Aſſurances to the Uſe of himſelf for Life, the Remainder to C. and E. and the Heirs 
of their two Bodies, and after Aſſurances are made accordingly by Fine or Feoffment, but 
wy do not intermarry, but marry others; in this Caſe notwithſtanding E. ſhall have a Moiet) 
of the Land. 

So if I covenant (in Conſideration of the Love I bear to my Wife) to ſtand ſeiſed to 
the Uſe of her and her Heirs of my Body upon her begotten, and after to the Uſe of my 
Brother; hereby the Uſe will rife to my Brother alſo, although he be not within the expres 
Conſideration, | | 

So if one covenants with his two Sons, for the Love he bears to them, to ſtand ſeiſed 
of his Land to the Uſe of himſelf for Life, and after his Wife for Life, and after of lis 
two Sons in Tail, one after another; in this Cafe the Conſideration is ſufficient to raiſe te 
Uſe to the Huſband and Wife alſo. 7 Co. 40. 11 Co. 24. Dyer 374- 

So if one (in Conſideration of the Love he bears to his Brother) covenants to ſtand 
ſeiſed to the Uſe of his Brother, and the Wife of his Brother for Life, or in Tail; in ts 
Caſe the Conſideration is ſufficient to raiſe the Uſes to them both. 
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Ch. 6. 9. 6. 3 
So if I covenant (in Conſideration of the Marriage of my Son with the Daughter of ano- 
49 0 0 ſeiſed to the Uſe of myſelf for Life, and * of my Son ad is Wife in 

Tail ; theſe are good Uſes, and will rife accordingly. Plow, 307. 

Ik I covenant with F. S. to ſtand ſeiſed to the Uſe of him, his Executors, 6c. (he being 1 
none of my Kindred) for twenty Years, and after to the Uſe of my Son in Tail; in this | 
Caſe the Uſe will not riſe to J. S. but it will riſe to my Son well enough. 
Por altho' the Conſideration of Money 75 by one may be a Conſideration to all the " 
Eſtates, yet the Conſideration of Blood, Sc. is ſingular, and will raiſe the Uſe of that only i 
hich it goes. [ 
* if J 3 with B. in Conſideration of the Marriage of my Son with the Daughter 
of B. to ſtand ſeiſed to the Uſe of R. (a Stranger) for Life, and after to the Uſe of my 
Son and his Wife in Tail; in this Cale the Uſe ſhall riſe to R. although he be a Stranger, 
and that for the Supportance of the Remainder, which cannot be without a particular 
Eſtate ; and in all theſe and ſuch like Caſes no Inrolment of the Deed is neceſſary. Plow, 
Dyer 174. al 
Y 3005 I in Confideration of 107. given to me by my Son) covenant with him to ſtand ſeiſed | 
ol Land to the Uſe of him and his Heirs; in this Caſe no Uſe will riſe without Inrolment | 
by the implied Conſideration, becaule there is an expreſs Conſideration ; Ez expreſſum facit | 
ceſſare tacitum. 11 Co. 24, 25. 7 Co. 40. ; 

And yet if I covenant, that in Conſideration that F. S. is my Son, and hath paid me 101. 
that I will ſtand ſeiſed of Land to the Uſe of him and his Heirs ; in this Caſe the Uſe will 
riſe without Inrolment. | 

And if I covenant (in Conſideration of 1007. and of a Marriage) to ſtand ſeiſed to the Uſe 
of myſelf for Life, and after of my Son in Tail; hereby the Uſe is raiſed, and the Poſſeſſion 
charged without Inrolment. Maurel's Caſe, T. 3 Jac. B. R. Plow. 4. Bro. Feoffment al 
Uſes 15. | 

25 all where a Feoffment is made, Fine levied, or Recovery ſuffered, and no Uſe declared 
& thereupon, and the ſame is without any Conſideration of Fine or Rent; by this the Uſe is 
not changed; for it reſults to the Feoffor, Conuſor and Recoveree, and he hath the Eſtate 
as he had it before; but if in theſe and ſuch like Caſes there be but a Penny or a Pennyworth 
of Conſideration given, or any Rent reſerved upon the Feoffment, the Uſe will riſe well 
enough to the Feoffee, &c. 7 

And if any Tenure be created, as where a Gift in Tail, Leaſe for Life or Years is made; 
in theſe Caſes, although there be no Conſideration given, yet the Uſe will riſe well enough 
to the Donee or Leſſee, and eſpecially if any Rent be reſerved, for that is a Kind of Conſi- 
deration : But if a Leſſee for Years grants over his Term to another without any Conſidera- 
tion at all, it ſeems by this no Uſe at all will riſe to the Grantee, and therefore that the 
Grantee ſhall hold it to the Uſe of the Grantor; ſed Quære. Co. 24. Dot. & Stud. g7, 

101. 5 

"If Uſes are limited without Conſideration, they are void ; and the Eſtate returns to the 
Covenantor again, or rather was never out of him. 1 Vent. Pibus and Midford. Mod. 159, 

160, Cc. | i 

There are no Conſiderations at this Day to raiſe Uſes upon Covenants but natural Love ö 
and Affection, which is for Advancement of Blood, or Conſideration of Marriage, which f 
is joining of Blood and Marriage together: Other Conſiderations, as Money for Land, 
or Land for Land, though the Words are and ſeiſed to uſes, yet they are Bargains 
and Sales, and without Inrolment they will raiſe no Uſe. Carter 139. Vide 1 Leon. 
138 to 201. 

"If | covenant that A. a Stranger ſhall have my Land to him and his Heirs to pay my 
Debts and Legacies ; the ſame is by way of Bargain and Sale, and nothing paſſes without 
Inrolment. 1 Leon. 201. 


Seventhly, In Reſpect of the Manner and Frame of the Words uſed in raiſing of Uſes, and | In 
what Manner of Uſes may be made or not. 


The ſeventh Thing whereunto Reſpect is to be had, is the Manner and Form of Words 
uſed in the making and raiſing of Uſes, wherein there is much Regard to the Mind and In- 
tention of Parties : For, 
If one covenants in Conſideration of 20 J. paid him by J. S. to fand ſeiſed of Land to the 
Uſe of J. S. and his Heirs z or if one covenants that J. S. and his Heirs ſhall have his Land; 
if this Deed be inrolled, this is a good Bargain and Sale to raiſe the Uſe, and will do it as | 
well as when it is made by the Words bargain and ſell, 8 Co. 94. 
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So if one for good Conſideration, by the Words Demiſe and Grant, makes a Leaſe of hi 
Land for a Term of Years; hereby the Uſe will riſe to the Leſſee as well as if the IL « 
were made by the Words bargain and ſell, & fic de ſimilibus. Caſe 

And yet if one by the Words bargain and ſell, conveys his Land to his Son, no Uſe wil 
ariſe by this, except there be Money paid, and the Deed be inrolled. 

And if one in Conſideration of Money grants his Land to his Son, or any other, b th 
Word infeoff, no Uſe will riſe by this unleſs Livery of Seiſin be made thereupon MT : 

1 2 4 pon, ecauſe 
the Intent of the Parties in theſe Caſes appears to be to paſs it in another Manner. 

And if in the laſt Caſe Livery of Seiſin be made, then the Uſe ſhall be guided by Lay: 
that is, if nothing be given, it ſhall be to the Uſe of the Feoffee, and not amount tg Th 
mitation of Uſe to the Son. Wards v. Lambert, C. B. Paſ. 37 Elix. Slile's Caſe, Jig; 20 
Rewland Hayward's Caſe. 

If one covenants with his Son that his Land ſhall remain, or that his Land al! deſcend 
to him; this is a good Covenant to raiſe the Uſe according to the Limitation, 

And yet if one covenants with his Son upon his Marriage, that his Land ſhall remain, e. 
vertt or deſcend to his Son in Fee, or in Fee-tail ; by this no Uſe will be raiſed, becauſe jr 
is ſo incertain; but perhaps this may amount to a Covenant, whereupon the Son may have 

-an Action of Covenant. 

If I covenant for me and my Heirs, that I and my Heirs, and all others that are ſciſed. 
ſhall be thereof ſeiſed to the Uſe of, &c. this is a good Covenant to raiſe the Uſe, ay 
it be in Words of the future Tenſe. 21 H. 7. 18. Phew, 308, 301. Bro. Feoffment al Uſe 16. 

If I covenant with my Eldeſt Son, and Strangers, to convey my Land to the {ame 
Strangers, to the Uſe of myſelf for Life, and after of my Son in Tail, Cc. and I grant b 
the Deed, that the ſaid Perſons ſeiſed of the ſaid Land ſhall be from thence ſeiſcd to the (ya 
Uſes, and no other Uſe, and no other Conveyance is made; it ſeems this is ſufficient to raiſe 
the Ule. 

And yet if I be ſeiſed of Land in Fee, and covenant with J. S. that A. B. and C. D. and 
their Heirs, ſhall ſtand and be ſeiſed of this Land to the Uſe of, Sc. it ſeems this is not a 
good Covenant to raiſe the Uſes. Dyer 874. | 

If a Feoffment or other Conveyance be made to the Uſe of the Feoffor and the Heirs of 
his Body, on the Body of M. the Wife of S. T. and for Default of ſuch Iſſue, to the Uſe cf 
him and the Heirs of his Body of S. the now Wife of V. K. and for Default of ſuch Iflue, 
then to the Uſe and Performance of his laſt Will for ten Years immediately after his Death, 
and after the Term ended, to the Uſe of the Feoffees and their Heirs during the Life of I, 
(Eldeſt Son of the Feoffor) and after his Death, to the Uſe of the firſt Iſſue Male of the 
Body of the Feoffor lawfully begotten, and the Heirs of the Body of ſuch firſt Iſſue Male; 
and for Default of ſuch firſt Iſſue Male, to the ſecond Iſſue Male, &c. (in the ſame Manner) 
theſe are good Limitations of Uſes. Co. 120. 

So if an Uſe be limited to J. S. for Life without Impeachment of Waſte, and after to the 
Uſe of B. and C. their Executors and Adminiſtrators, for the Term of twenty Years, 
and after to the Uſe of C. and the Heirs Male of his Body, Sc. theſe are good Ulcs, 
C9. 90. 

80 if an Uſe be limited after this Manner, viz. to the Uſe of a Man's laſt Will and Tel 
tament; or to the Uſe of ſuch Perſon or Perſons, and of ſuch Eſtate and Eſtates as he ſhall 
limit and appoint by his laſt Will and Teſtament ; or to the Uſe of ſuch Perſon or Perſons, 
or to ſuch Uſes and Purpoſes as he ſhall by any Writing under his Hand and Seal declare 
and appoint z theſe are good Limitations. 6 Co. 18. Lit. §. 462, 463. 

If I covenant with another in Conſideration of Blood, Sc. that I will ſtand ſeiſed of my 
Land to the Uſe of ſuch of my Sons, or ſuch of my Couſins, as the Covenantee ſhall name; 
in this Caſe, after a Nomination made, the Uſe will riſe well enough. 

But if I (for and in Conſideration of 104. or the like good Conſideration) covenant to ſtand 
ſeiſed of Land to the Uſe of ſuch Perſons as the Covenantee ſhall name; in this Caſe, al- 
though the Covenantee nominates ſome of my Couſins, or Blood, yet no Uſe will riſe by 
this for the Incertainty of it. | | 

If a Feoffment or other Conveyance be to the Uſe of J. S. and his Heirs, provided that it 
the Feoffor pays 10 l. at ſuch a Day, that then it ſhall be to the Uſe of the Feoffor and his 
Heirs ; this is a good Limitation, and the Uſe will rife accordingly. Co. 176. 

An Uſe may be limited to a Woman durante viduitate ſua, and this is good. 4 Co. 3. 

If a Man be ſeiſed of two Manors, and covenants to ſtand ſeiſed of the fame to the Uses 
following, viz. of the one to the Uſe of the Covenantor for his Life, and after to the Ute 
of his Wife for Life, and after to the Uſe of*his Eldeſt Son in Tail, Cc. and for the other 
Manor, to the Uſe of the fecond Son in Tail, Sc. theſe are good Limitations, and the Uſes 
will riſe accordingly. 11 Co. 23. i 
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If a Man ſeiſed of Land in Fee, agrees with another that a Fine ſhall be levied of it, and 
that the ſame ſhall be to the Uſes following, diz. that J. S. (the Conuſor) ſhall have one 
early Rent of 50 J. during his Life, to be iſſuing out of the ſame Land; and as touching 
3 Land charged with the Rent, Cc. to the Uſe of J. D. (the Conuſee) until Default 
of Payment of the ſaid yearly Rent, and then to the Uſe of J. S. and his Heirs for 
erer; this is 4 good Limitation, and the Uſe will riſe accordingly; Et fic de fimilibus. 2 Co. 

O. 

9 Feoffment be made by J. S. to the Uſes in certain Indentures Tripartite of the ſame 
Date, and therein is declared that it ſhall be to the Uſe of A. for Life without Impeach- 
ment of Waſte, and after to the Uſe of ſuch Farmers or Tenants to whom he ſhall demiſ: 
any Part of the Premiſſes for Life or Lives, or for any Term of Years, as in any ſuch De- 
miſe ſhall be limited and appointed, and after to the Uſe of the Performance of the laſt 
Will of the ſaid L. and to the Uſe of ſuch Perſon or Perſons ſeverally to whom the ſaid 
L. by his laſt Will and Teſtament ſhall appoint any Eſtate, and after to the Uſe of, Cc. 
theſe are good Uſes, and the Eſtates ſhall riſe accordingly. 10 Co. 78. 


An Uſe may be limited upon Condition, and the Condition may be annexed to one of 
he Uſes, and not unto another. 4 Co. 24. 


Heirs, or to the Uſe of a Stranger and his Heirs; this Uſe will not riſe in this Manner. 
And yet if Lands be conveyed to J. S. and his Heirs, to the Uſe of him and the Heirs 


Limitation. Co. Lit. 19. 

If one grants Lands by Deed to Huſband and Wife, to have and to hold to the Uſe of 
the Huſband and Wife, and of the Heirs of their two Bodies; this is a good Eſtate-tail by 
# this Limitation, altho* he does not ſay Habendum to them and their Heirs, Sc. but Haben- 
dum to their Uſes; but it would be otherwiſe if the Uſes were limited to a Stranger in this 
Manner. Adjudged H. 6 Car. B. R. 

If Lands be conveyed by J. S. to F. D. to the Uſe of J. S. or to the Uſe of his Wife for 
Lite, or to the Uſe of any other for Life, the Remainder to another in Tail or for Life, the 
Kemainder to a third, his Executors, Sc. for ſix Months, and after the ſix Months ended, 
| to the Uſe of a fourth and his Heirs; theſe are good Limitations, and the Eſtates will riſe 
accordingly. Dyer 314. 

If an Uſe be limited to the Conuſee of a Fine, or a Recoveror in a Recovery until he makes 
a Leaſe for forty Years, and after to the Uſe of the Recoverees or Conuſors and their Heirs ; 
this is a good Limitation, and the Uſe will riſe accordingly. Dyer 290, 

Contingent Uſes, or Uſes in poſſe, may be created as well as Uſes in eſe; and therefore if 
Lands be conveyed to the Uſe of a Man and the Wife he ſhall afterwards marry, or to the 
Uſe of his firſt, ſecond or third Wife, or to the Uſe of J. S. for Life, and after to the Uſe 
of the right Heirs of J. D. and J. D. is then living; or to the Uſe of J. S. for Life, and 
after to the Uſe of him that ſhall be his firſt Heir Male, and the Heirs of the Body of ſuch 
Heir Male, Sc. all theſe and ſuch like are good Uſes ; but they are Uſes at the Common 


es {till, a are not executed by the Statute until they come in eſſe, Co. 135. in Chud- 
leigh's Cale, 


Eighthly, In Reſpect of the Nature and Quality of the Uſe. 


92 laſt Thing whereunto Reſpect is to be had, is the Nature and Quality of the 
[3 
And herein obſerve, that a Man may at this Day by A& executed in his Life-time, or by 
his laſt Will and Teſtament at his Death, give his Lands, Tenements or Hereditaments to 
any Perſon or Perſons not Corporate, and their Heirs, for any Religious, Charitable or Civil 
Je, as well as for any private Uſe. 
And therefore a Man may ſo diſpoſe of his Lands for the Finding of a Preacher, Erect- 
ing or Maintenance of a School, Relief and Comfort of maimed Soldiers, Suſtenance of poor 
People, Reparations of Churches, Highways, Bridges, diſcharging of the poor Inhabitants of 
a Village of the common Charges, to make a Stock for poor Labourers in Huſbandry, and 
poor Apprentices; and for the Marriage of poor Virgins, or other ſuch like Uſes; and 
tirſe Uſes are not prohibited by any Statute. 

And it is good Policy upon every ſuch Feoffment or Eſtate to reſerve to the Feoffor and 
his Heirs ſome ſmall Rent, or to ſet down ſome ſmall Conſideration. | 

But theſe Uſes are not ſuch Uſes as are executed by the Statute of Uſes, neither are 
they to be reſembled to the Uſes aforeſaid ; for in theſe Caſes if there be any Miſimploy- 
ment of the Lands, or Breach of the Truſt by the Parties truſted, Redreſs is to be had ol 

| ts 


2 


If Lands be conveyed to J. S. and the Heirs of his Body, to the Uſe of J. S. and his 


Male of his Body, and after to the Uſe of a Stranger and his Heirs ; it ſeems this is a good 
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Charitable 
Ules. 


Pious Uſes. 


Superſtitious 
Ules. 


the Lord Chancellor by a ſpecial Courfe of Proceeding : For which ſee the Statutes @ 
Eliz. chap. 6. 43 Eliz. chap.g. 7 Jac. chap. 3. Co. 26. 8 Co. 131, 4 Co. 11 } A 29 

Dr. Downham having, given ſeveral Lands to charitable Uſes, for the Maintenanc 
Maſter and Uſher of a Free-School, Sc. and they being incorporated, in Conſideration * 
ſmall Fine, and Surrender of a former Leaſe, granted a long Term of Years in the of 2 
to W. R. at a great Undervalue : This was found by Inquifition, upon a Commiſſun of , 
ritable Uſes; whereupon the Leaſe was ſet aſide, and the Leſſee decreed to deliver d 2 
Poſſeſſion, and pay the Arrears of Rent according to the full Value. Vern. 415. P ths 

No Agreement of Pariſhioners, where there are Parochial Charities given to certain Uſes: 
can alter or divert them to other Uſes; for if they might change and apply the Chariti 
as they thought fit, it would be a great Step towards deſtroying all Charities, hb 

A Corporation for a Charity are but Truſtees, and may improve the ſame, but cannot 
do any Thing to the Prejudice thereof, or in Breach of the Rules of the Founder. Very, 
42, 44. 2 Vern. 412. 

Money given 70 4 Pariſh generally, without ſaying to what Uſe, was decreed to the Pr 
of the Pariſh, on the Miniſter, Churchwardens and Overſeers of the Poor exhibiting a Bil 
in Chancery, and ſuggeſting that the Teſtator intended it for the Benefit of the Poor, lt 
was objected againſt this Decree, that the Deviſe was void, there being no Uſe limited 
touching the Legacy, whether it was for the Poor, or for the Repair of the Church or 
Highways, &c. Chan. Ca. 134, 135. Vide Abr. Ca. Eg. 97, 98. 

The Statute 9 Geo. 2. c. 36. reſtrains and makes void the Diſpofition of Lands, or Sums of 
Money, Sc. to be laid out in Lands to charitable Uſes, unleſs it be by Deed indented and 
executed before two Witneſſes twelve Months before the Death of the Donor, and intolled. 

But this Act is not to extend to the two Univerſities, or the Colleges of Eaton, Wincheſter 
or Weſtminſter. | 

The Deviſe of a Charity not good at Law, by reaſon of the Miſnaming of the Deviſe 
Sc. has been held a good Limitation in Equity, within the Statute of charitable Uſes; 
which Statute ſupplies all Defect of Aſſurance, where the Donor is of Capacity to diſpoſe: 
And Legacies given to charitable Uſes are more favourably conſtrued than all others, 
Finch's Rep. 221. Vern. 230. 2 Vern. 755. Abr. Ca. Eg. Tit. Charity. 

Pious Uſes are wholly ſubject to the Chancery. 


And no Appeal lies to the Houſe of Lords from a Sentence by the Delegates, or a Dem: 
of the Lord Chancellor, upon the Statute of charitable Uſes. 

Alſo the Decree on hearing Exceptions being once confirmed by the Chancellor, there cu 
be no Rehearing, for that is final by the Act of Parliament. 2 Vern. 118. 2 Chan. Ca. 92. 

If any Man has heretofore given, or hereafter ſhall give, any Lands, Tenements or Here- 
ditaments, by Act executed in his Life, or by his laſt Will at his Death, to any Perſon 
ſingular or corporate, in Fee-fimple, Fee-tail, for Life or Years, to the Intent or upon 
Condition to maintain any ſuperſtitious Uſe, as to find a Chaplain, and have the Service of a 
Prieſt to ſay Maſs, or to have a Prieſt or other Man 7o pray for the Soul of any dead Man in 
ſuch a Church or other Place; or to have or maintain perpetual Obits, Lamps or Torches, 
Sc. to be uſed at certain Times to help to fave the Souls of Men out of the ſuppoſed Pur- 
gatory; all theſe and ſuch like Uſes are void; and the Lands that are ſo given to ſuch ſuper- 
{titious Uſes, are to be forfeited, and given to the King, and he ſhall have them: And jet 
if ſo that there be any charitable Uſe intermixed with the ſuperſtitious Uſe, and they may 
be diſtinguiſhed, the King ſhall have only ſo much as is given to the ſuperſtitious Uſe, and 
not that which is given to the charitable Uſe alſo : For which ſee Adams and Lambert's Cale 
at large. 4 Co. 104. & Stat. 15 R. 3. c. 5. 37 H. 8. c. 4. 1 Ed. 6. c. 14. 

A Deviſe to ſuperſtitious Uſes, is where it is to find a Prieſt to pray for the Souls of the 
Dowd Sc. and the Lands or Goods ſo deviſed are forfeited to the King by the Statute 
1 Edw. 6. „ | 

But if Land is given to find an Obit, and for another good Uſe; if there is no Certainty 
how much ſhall be employed to the ſuperſtitious Uſe, the Gift to the good Ute ſhall preſerve 
the whole from Forfeiture. 2 Roll. 205. See 2 Vern. Rep. 266. Ar. Ca. Eg. Tit. Charity. 

A Lecture is not within the Statute of 43 Eliz. of charitable Uſes, but that Statute took 
Pattern from 1 Ed. 6. c. 14. againſt ſuperſtitious Uſes, and here the Charity 1s miſtaken. 

But where a Gift is of zo/. per Ann. to maintain a ſuperſtitious Uſe, ſo long as the Lav 
would allow it; when the Law did abrogate that Superſtition, it was turned to a good Uſe 


and decreed to be, to maintain a Catechilt there, to be approved of by the Biſhop. 2? Chan, 
Ca. 18. Ar. Ca. Eg. Tit. Charity. | 
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) Of Deeds declaring (or leading) the. Ujes of Feoffments, Fines or Recoveries, 4 


8 to a Declaration of Uſes, i. e. the Manifeſtation or Agreement of the Parties to what 
A Uſes and Intents.the- Aſſurance made ſhall be, obſerve theſe Things: 


Firſt, On what Aſſurances Uſes mny.be declared. | 


Uſes may be declared or averred on a Fine, Feoffment, or Recovery of Land; but on a 
Bargain and Sale of Land no Uſe may be declared or averred, but what the Law doth make. 
And upon a Covenant. of Uſes, no other Uſe may be declared or averred but what is con- 
ined within the Deed. Co. 175, 176. Dyer 169. 


Secondly, Of declaring the Uſe according to the Eſtate the Party has in the Lend. 


very one may declare and diſpoſe the Uſe of Land according to the Eſtate that he has 
in the Land; for the Declaration and Diſpoſition of the Uſe enſues the Ownerſhip of the 
Land, Sicut umbra ſequitur corpus. | 

And at this Day the Ule draws the Land to it, as the Body or Principal the Shadow or 
Acceſſary. . | 

And Lens the Owner of the Land, or he from whom the Land moves, ought to limit 
and declare the Uſe of the Land; as if the Husband and Wife levy a Fine of the Land 
E whercof he is ſeiſed in the Right of his Wife, the Husband alone may declare the Uſe of 
E this Vine, and this Declaration, ſhall bind the Wife, although her Aſſent to the Limitation of 
che Uſes do not appear, if her Difſent doth not appear; but in this Caſe it is moſt proper 
to have a Declaration of the Uſes, by the, Husband and Wife both; for ſhe alone, becauſe 
e is /ub poteſtate viri, cannot alone declare or limit any Uſe; neither can the Husband alone 

limit any Uſe againſt her good Will, becauſe he hath not the Eſtate of the Land. 

And therefore if A. and B. his Wife be ſeiſed of Land in the Right of his Wife, and ſhe 
without the Conſent of her Husband covenants by Indenture with C. and D. 14 Martii 
14 Lliz. that a Fine ſhall be levied of this Land, and that it ſhall be to the Uſe of herſelf 
for Life without Impeachment of Waſte, and after to the Conuſees for their Lives, to the 
Intent that they ſhall ſuffer J. S. to take the Profits for his Life, with divers Remainders 
over; and afterwards, and before the Fine levied, the Husband alone by another Indenture, 
13 February 22 Eliz. (wherein the Wife is named a Party) without the Conſent of his | 
Wife, does agree that a Fine ſhall be levied to the Uſe of him and his Wife, and after to | 
the Uſes limited by the Wife's Indenture, and after the Fine is levied accordingly; in this r 
Caſe, although the Variance be in one Particular only, and the Limitations in all the Reſt of 
the Uſes and Eſtates do agree, yet all the fame Limitations by both Indentures are void, 
and the Uſe upon the Conveyance is left to Conſtruction of Law, and therefore ſhall be to 
the Wife and her Heirs for ever. | | 

And yet if the Husband and Wife agree in the Limitation of the Uſes for Part of the 
Land, and differ in the Reſt, the Limitations for ſo much as they agree in are good, and 
void for the Reſidue. | ; | 
; vary in theſe Caſes where the Declaration is good, the Wife and her Heirs ſhall be 4 
ound by it. | | 

So if two Jointenauts are, and they and two others, having ſeveral Eſtates, join in a Fine, 
and one of them declares the Uſe in one Manner, and the other declares the Uſe in another 
Manner; this Declaration is good for either of their Parts, for the Declaration ſhall be go- 

: an 15 g | | S 
verned according to their Eſtates. | 
And if an Infant, or a Man De non ſane memorie, declares the-Uſe of a Fine levied by 
him; this Declaration js good, ard ſhall bind him ſo long as the Fine ſhall continue in 
Force. 2 Co. 37. Dyer 290. Hughes's Abr. 892. LETS 5 4 

Husband and Wife levied a Fine of the Lands of the Wife, and he alone declared the 1 
Uſes of the Fine; this ſhall bind the Wife if her Pifaſſent does not appear, becauſe it ſhall J 
be intended that ſhe did conſent, if the contrary doth not appear z but if the Husband de- 
clares one Uſe and the Wife another, they are both void, becauſe the Husband, though he 
is (ai juris, hath no Eſtate in the Land, and the Wife, though ſhe hath the Eftate, yer ſhe 
1s not ſui juris, but under the Power of her Husband 3 and in ſuch Caſe the Uſe ſhall follow 
the Ownerſhip of the Land. 2 Co. 89. N | | 
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Thirdly, By what Deed Uſes may be declared. 


A Declaration of Uſes may be made either by Deed indented (which is the moſt uſual 
ſafe way) or by Deed Poll; as where the Parties by ſuch a Writing agree that an Afr 

aſſed, or to be paſſed, ſhall be to ſuch and ſuch Uſes; as that a Fine ſhall be levies 
by ſuch a Time, and that it ſhall be to the Uſe of one for Life, another in Tail, mak 
in Fee. 

Or it may be made by a verbal Agreement without any Writing at all, (Q. See the Yar 
4 & «5 Ann. poſt.) as where an Agreement is ſo had and made between two or more that 
a Fine or Recovery ſhall be had, and it ſhall be to ſuch and ſuch Uſes, and the ſame i had 
accordingly ; in this Caſe this is a ſufficient Declaration, being proved; but it is not (ap 
in theſe Caſes to depend upon ſlippery Memory. 2 Co. 73. 

And the Uſe of a Fine may be declared by Word without any Deed ; and if there be 
ſuch a Declaration by Parol made to lead the Uſe of a Fine, and it be defective to declare 
the Intent of the Parties, it may afterwards be ſupplied and made good by ſubſequent 
Parols. Style*'s Reg. 148. Quære. | | 
1 Uſes of a Fine may be levied within the Fine itſelf without any Indenture 

utt. 112. | 

An Uſe may be averred without a Deed upon a Fine fur Render; for the Deed is but to 
ſhew the Intent of the Parties, which may appear as well without as by Deed. Popb. 105, 

A general Covenant ſhall direct the ſpecial Uſes of a Fine, and the ſpecial Operation 
thereof, according to the Intent of the Parties. Bulſt. 256. 

The Render of a Fine may not be alledged to any other Uſe than what is expreſſed upon 
the Fine without a Writing to ſhew for it. Poph. 104, 105. 3 Bulſt. 318, 319. 

A Bargain and Sale, Fine and Recovery made at ſeveral Times to one Purpoſe, ſhall be 
eſteemed but as one Conveyance. Bendl. 101. 


Fourthly, pen a Declaration of Uſes may be made. 


A Declaration of Uſes may be made before, at or after the Time of making the Aſſu- 
rance ; for an Indenture ſubſequent may direct and declare the Uſes of a Fine precedent, 

And therefore one may covenant or agree that J. S. ſhall recover againſt him, or that he 
will levy a Fine, or make Feoffment to J. S. of ſuch Land, and that they ſhall be to the 
Ule of, Sc. | 

And if one makes a Feoffment, he may declare the Uſes of it at the ſame Time, and 
that within the ſame, or in another Deed at his Pleaſure. 

And if the Aſſurance be paſt, and no Declaration of Uſes had before, or at the Time 
of paſſing it, a Declaration may be ſubſequent, viz. That the ſame Aſſurance was and ſhall 
be, and the Recoverors, Sc. ſhall fand and be ſeiſed to ſuch and ſuch Uſes; for an Indenture 
ſubſequent may direct and declare the Uſes of a Fine or Recovery precedent , but obſerve 
theſe Differences, that when precedent Indentures are made to direct the Uſes of a ſulſ. 
quent Aſſurance, and after the Aſſurance is made accordingly, there no Averment ſhall 
be taken by Word, that the ſame Aſſurance was to other Uſes than are declared by ths 
Indenture. 

But againſt an Indenture ſubſequent, declaring the Uſes of an Aſſurance precedent, an Aver- 
ment may be taken, that there were other Uſes expreſſed and limited before or at the Tims 
of the Aſſurance than thoſe which are contained in the Indenture. 

If a precedent Indenture be made to direct the Uſes of a ſubſequent Aſſurance, when 
the Aſſurance comes the Land is bound, and the Conuſor or Recoveree cannot by any AG! 
of his, after the Recovery had, charge or avoid it; but if the Declaration be ſubſequent, 
if in the Interim, between the Aſſurance had and the Declaration of the Uſes, the Conuſor 
or Recoveree ſells, gives or charges the Land to others, this ſubſequent Declaration wil 
not ſubvert the mean Eſtates, Charges or Intereſts, unleſs it can be otherwiſe proved, that 
by a certain and compleat Agreement of the Parties, the Aſſurance was had and made 0 
theſe Uſes. 2 Co. 69, 70. 6 Co. 27, 63. 7 Co. 40. 9 Co. 8. Dyer 136, 290. 

By the Statute of 4 & 5 An. c. 16. $. 15. Declaration of Uſes or Truſts by Deed made 
after Fines and Recoveries, ſhall be good in Law notwithſtanding the 29th of Car. 2. 63 
which requires Writing to paſs Eſtates at the very Time of Conveyance. 
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Fifthly, Of a precedent Agreement for the Limitation of Uſes. 


When an Agreement for the Limitation of Uſes is precedent, whether it be by Writing 
or Word, it is but direfory, and does not bind the Eſtate until the ſame Afſurance be after- 

wards had, and therefore by a new Agreement or Declaration made in the ſame Manner 
s the former, viz. in Writing, if the former be ſo, and between the ſame Parties either 
before or at the Time of the ſame Aſſurance paſſed, new Uſes may be made and the 
former Uſes changed but when the ſame Aſſurance is purſued accordingly, and no interve- 
nient Alteration is made, it ſhall be expounded to be to the ſame Uſes, and ſhall bind the 
parties, and no naked Averment ſhall be received of any later or other Agreement con- 
trary to the Indentures. ; Eg” 

Where an Indenture precedent is to limit the Uſes of a ſubſequent Fine or Recovery, and 
it is not purſued in ſome Circumſtance of Time, Perſon, Quantity, or the like, yet if no 
other new mean Agreement may be proved, the Aſſurance ſhall be in Judgment of Law 
to the Uſes contained in the ſame Indenture; but if a Variance be in theſe Particulars, and 
the Form of the Indenture be not purſued, there an Averment without Writing may be 
taken, that the Fine or other Aſſurance was to other Uſes than are contained in the 
Indenture; and if none ſuch can be made, then it is left to the Conſtruction of Law. 

And therefore if A. be ſeiſed of divers Manors in Fee, and by his Indenture dated 
© 10 Martii 21 Eliz, covenants with B. and C. that he before the End of Trinity Term 
next will by Fine or other Conveyance aſſure one of theſe Manors to them, and that the 
E {me Aſſurance ſhall be to the Uſe of A. and E. his Wife, and of the Heirs of A. and 
the 28th Day the Deed is inrolled; and the 2gth Day of the ſame Month he by another 
E Indenture covenants with the ſame C. and D. to convey all the ſame Manors to the ſame 


C. and D. before the Annunciation next, and that the ſame Aſſurance ſhall be to the Uſe 


of 4. and the Heirs Male of his Body; and for Default of ſuch Iſſue, to the Uſe of divers 
E others in Remainder z and by this Indenture covenants, that if he ſhall not ſufficiently convey 
@ this Land by the Day, that he will ſtand ſeiſed to the ſame Uſes, Sc. and no Fine is levied 
by the End of Trinity Term, but 17 September following a Note of a Fine is acknowledged 
to B. and C. and the Heirs of B. of the Land within the firſt Indenture; and the 18th of 
the ſame Month another Note of a Fine is acknowledged to C. and D. of the ſame and 
other Land in the laſt Indenture, and both theſe Fines are entered in Octabis Mich. follow- 
ing; in this Caſe theſe Fines cannot be directed and declared by both Indentures, and 
therefore it ſeems theſe Declarations are void. 2 Co. 69, 70. 6 Co. 27, 63. 7 Co. 40. 
g Co. 8. Dyer 136, 290. 

Where a Man makes a Feoffment to ſuch Uſes as he ſhall appoint in his laſt Will, 
there the Uſe and Eſtate veſts in the Feoffee, and the laſt Will is directory. Co. Lit. 
111. 6. | 


Sixthly, Of the Certainty of the Declaration of Uſes. 


A Declaration of the Uſes muſt be certain, and eſpecially in three Things : 

(1) In the Perſon to whom; (2) In the Lands, Sc. of which, and (3) In the Eſtates 
by which the Uſes are declared; and if there want Certainty in either of theſe, the Decla- 
ration is not good ; and it muſt be compleat of itſelf without any Reference to Indentures, 
or other Writings to be made afterwards ; for then it is but an imperfect Communication, 
and no compleat Declaration. | | 

Where the Uſes of a Fine are agreed, there it muſt go to the Uſes agreed upon; but 
where no Uſes are agreed upon, but only that it is agreed a Fine ſhall be levied, and not 
ſaid to what Uſe, or a Fine is levied ; there the Law appoints the Uſe according to Con- 
ſcience, 2 Co. 37, 38. Dyer 18. Co. Lit. 271. Moor 472, 473, 842, 843. 

More Acres of Land do not paſs by a Fine than the Fine names, altho' the Indenture to 
lead the Uſe of it ſpeaks of more Acres ; for the Fine is the Foundation of the Eſtate, and 
the Eſtate riſeth out of it. Fenk. Cent. 6. Caſe 45. | 

If the Conuſee of a Fine levied of Land pays Money to the Conuſor of the Fine at the 
Time of the Fine levied, and there be no Uſe declared, nor is it ſet forth to what Uſe it 
ſhall be : In this Caſe the Law will conſtrue the Fine to be levied of theſe Lands to the Uſe 
of the Conuſee to whom the Fine is levied. 4 

But if there be no Money paid by the Cogniſee, nor any Uſe declared, it ſhall be to 
the Uſe of the Cogniſor who levied the Fine; for nothing appears whereby it can be ſup- 
poſcd that the Parties had any Intention the Eſtate in the Lands ſhould be altered — 
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the Fine, but that the Fine was levied in Corroboration of the Title of the Com 
Bendl. 134, 135. Style's Pratt. Reg. 147. | gniſot. 

One ſciſed in Fee as Heir of the Mother's Side levies a Fine, and declares the Uſe tl. 
to himſelf in Fee; this is the old Uſe, and there is no Diverſity between an expreſs * 
ration of an Uſe and an implied one. 2 Will. 139. | ech 

If a Recovery declared by a precedent Deed muſt be confeſſed and avoided, Uſes , 
clared by a ſubſequent Deed may be traverſed, Ld. Raym: 155,289. 1 

Uſes of a Recovery declared by a ſubſequent Deed ought to be directly averred, 71 
Raym. 155. | "oY 

Uſes will not ariſe by Parol. Ld. Raym. 160. 

Where Uſes will ariſe without Deed. Ld. Raym. 290. 

The Uſes of a Deed precedent to a Fine cannot be controverted by. a Parol Ex 
unlets there be a Variance in the Deſcription of the Fine. Ld. Raym. 155, 289, 

Notwithſtanding a Variance between the Deed and the Fine, yet the Fine is by Cc. 
ſtruction of Law to the Uſes of the Deed, if nothing appears to the contrary, I/ 
Raym. 289. f 

erf of Coverture cannot be alledged againſt a Deed which leads the Uſes of x Fine 
Ld. Raym. 289. | ; 

A Deed of Huaband and Wife, that all Agreements relating to ſuch Lands ſhall ceaſe 
will not revoke a former Deed leading the Uſes of a future Fine, unleſs there be a Variance. 
Lad. Raym. 289. | 

Where a Fine varies from the Deſcription of a former Deed, a new Deed will lead the 
Ules. T4. Raym. 290. | 

What Deed will lead the Uſes of a Fine. T4. Raym. 291. 

A Feoffment or Releaſe may be pleaded without ſhewing that they were to the Uſe gf 
the Feoffee, &c. 2 Ld. Raym. 801. 

S. conveys to the Uſe of himſelf for 99 Years if he ſo long live, Remainder to 4. for 
25 Years, Remainder to the Heirs of the Body of S. no Uſe will reſult to S. for his Life, 
and the Remainder to the Heirs of his Body is void. 2 Ld. Raym, 854. 

Power of Ceftuy que Uſe before the Statute, 2 Ld. Raym. 876. 

Deviſe to A. and B. of Intent that they permit C. to receive the Profits during his Liſe, 
and after his Deceaſe ſhall ſtand ſeiſed to the Uſe of the Heirs of the Body of C. with Power 
to A. and B. to make a Jointure to the Wife of C. gives an Eſtate-tail executed to C. 
2 Ld. Raym. 873. — 

An Ute ariſing out of the Eſtate of a Releaſe to commence from the Death of Tenant in 
Tail is not void. 2 Ld. Raym. 782. : 

Infant covenants to levy a Fine, he may declare other Uſes when of Age. Stra. 94. 


A Fine levied to the Tenant of the Præcipe in a Recovery ſhall be intended to the Uſe of 
the Conuſee. Stra. 17. 


dence, 


(M) Of Averment of Uſes, or the Proof of Dies by Witneſſes. 


A to Averment of Uſes, 1. e. the Proof of Uſes by Witneſſes, obſerve theſe Things: Where 
| any Uſe is expreſſed upon Charter of Feoffment, no other Uſe contra or preter te 
Uſe which is expreſſed ſhall be admitted. 

But in Caſes of Fines and Recoveries wherein no Uſes are expreſſed, other Uſes than what 
Law Conſtruction will make may be ſhewed and proved to be agreed upon, and the ſame 
Aſſurances ſhall be to ſuch Uſes as by Proof ſhall be made to appear to be the Intent of the 
Parties; as, | 

If a Man and his Wife ſell her Land for Money, and after levy a Fine to the Vendee and 
his Heirs in this Caſe it may be averred it was for Money, and this ſhall carry the Uſe to 
the Vendee without any Declaration of Uſe, which otherwiſe would reſult to the Woman and 
her Heirs; and yet if a Fine be with a Grant and Render, no Averment to prove it to be 
to other Uſes than what are contained in the Fine ſhall be received. Dog. & Stud. 95: 
2 Co. 57. 5 Co. 20, 25. 9 Co. 8. | 

And where the Uſes of a Conveyance be declared by Indenture before or at the Time of 
the ſame Conveyance, no Averment ſhall be received of any other Uſes than what are co" 
tained in the Indenture. 

But if the Indenture of Declaration be ſubſequent, there an Averment lieth and hall be 
received, that there were other Uſes agreed upon at or before the Time of the Conveyance 
made, Co. 8. 

And Lol an Agreement is made to levy a Fine, or ſuffer a Recovery before 0 4 


a Time certain, and that it ſhall be of ſuch and ſuch Lands, and to ſuch and ſuch ge b 
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and after it falleth out the Fine or Recovery is not had by that Time, or not of the ſame 
Land, or not between the ſame Perſons; in theſe Caſes an Averment may be had of other 
Uſes, and of other Agreement. 5 Co. 26. 

No Averment of Uſes by Proof of Witneſſes ſhall be admitted againſt an Uſe expreſſed 
in a Fine; but in Caſe where no Uſe is expreſſed in a Fine, there other Uſes than what the 
Law will make upon the Fine may be averred and proved to be agreed upon, and the 
Fine ſhall be to the Uſes. 5 Co. 26, 9, 8, 2, 57. 

J. P. levied a Fine, and afterwards ſuffered a Common Recovery, wherein the Conuſee 
of the Fine was Tenant to the Precipe, but no Uſes of the Fine were declared; it was 
orc{ore inſiſted, that the Ules of the Fine reſulted to the Conuſor, and though the Intent 
nicht be to make him Tenant to the Præcipe, yet ſince the Stat. 29 Car. 2. c. 3. there ſhall 
5-00 Averment of an Uſe or Truſt; but adjudged, that at the Common Law the Uſe of 
a Fine was always intended to be in the Conuſee, and that this Statute doth not extend to 
Uſes by Operation of Law, but to ſuch Uſes as are to a third Perſon, (i. e.) that neither 
the Conuſor or Conulee of a Fine ſhall aver the Uſes to be to a third Perſon; ſo that in the 
principal Caſe the Party was immediately in by the Fine, and the Cogniſee was a good Te- 
nant to the Præcipe. 2 Salt. 676. 


(N) To chat Uſe an Aſſurance of Land ſhall be by Conftrufion of Law, and how 
the Limitation of the Uſes of Land by a Deed ſhall be conſtrued. 


HFRE the Uſes of an Aſſurance are certainly agreed upon and declared between 
\ the Parties thereto, there regularly it ſhall be to ſuch Uſes as are declared and agreed 
| upon, und to no others, 
N But if a Conveyance be made of Land by Fine, Feoffment or Recovery, and no Uſes thereof 
E declared and agreed upon, the Law will limit and appoint the Uſe according to Equity and 
Conſcience. | | 
And therefore-if a Man levies a Fine, and makes a Feoffment, or ſuffers a Recovery of 
Land without any Conſideration, the Law will adjudge the Uſe to be in the Feoffor, Conuſor 
or Recoveree, who parts with the Land. 

And ſo if a Man makes a Feoffment to the Intent to perform his laſt Will, or to the 
Uſe of his laſt Will, or to ſuch Perſons as he ſhall limit by his laſt Will; in all theſe Caſes 
the Uſe ſhall be in the Feoffor and his Heirs whilſt he lives, to diſpoſe at his Pleaſure. Do#. 
& Stud. 93. Perk. §. 533. Co. 24. Co. Lit. 271. Dyer 18. Cromp. Jur. 62. 

And fo if one makes a Feoffment of Land to J. S. and his Heirs, to the Uſe of V. S. 
| for twenty Years, and limits the Uſe no further; in this Caſe the Reſidue of the Uſe after 
the twenty Years ſhall be to the Feoffor and his Heirs. 

But if in theſe Caſes there be any Conſideration of Money, or the like, though never ſo 
little given, or any Rent reſerved upon the Feoffment, the Law will adjudge the Uſe in 
Feoffee, Conuſee or Recoverer. Hil. 37 Eliz. C. B. Baker's Caſe. 

And yet in that Caſe alſo if other Uſes be expreſſed upon the Deed, it ſhall go to the 
Uſes expreſſed; as if A. for 207. paid by B. infeoffs B. and his Heirs, to the Ule of C. 
and his Heirs. Doc. & Stud. 95. 

It the Husband and Wife — a Fine of the Wife's Land without Conſideration and 
without any Declaration of Uſe, the Law will adjudge this to be to the Uſe of the Wife 
and her Heirs; but if they ſell her Land for Money, and after levy a Fine thereof to the 
Vendee ; this ſhall be to the Uſe of the Vendee and his Heirs. 

And if a Man be ſeiſed of Land of the Part of his Mother, and without any Conſide- 
ration makes a Feoffment in Fee of it; this ſhall be ſaid to be to his Uſe in the ſame Na- 
ture he had it before. N 

So if two Jointenants be of Land, the one in Fee-ſimple and the other but for Life, and 
they without any Conſideration levy a Fine of it, and make no Declaration of Uſe; the 
Uſe ſhall be to them of the ſame Eſtate as they had before in the Land. 

So if A. Tenant for Life of Land, and B. in Reverſion or Remainder levy a Fine of this 
Land generally; this ſhall be to the Uſe of A. for Life, and to the Uſe of B. in Fee after- 
wards, as it was before. ; 

So if . be ſeiſed in Fee of an Acre of Ground, and he and B. join together and levy 
a Fine of it to another without any Conſideration; this ſhall be to the Uſe of A. and his 
Heirs only. 2 Co. 57, 58. 1 | 

If one makes a Gift in Tail, or Leaſe for Life or Years, although it be without any Con- 
ſideration of Fine or Rent, yet the Law will adjudge the Uſe in the Donee or Leſſee, and 
not in the Donor or Leſſor. Perk. §. 533+ Nt Ie 
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If one at this Day by Deed indented bargain and ſell his Land to another for NI 
and limits no Eſtate, but the Deed is Habendum to him only, and not Habendum 5 
and bis Heirs, or to him and the Heirs of his Body, or to him for Life; howſoever . bi 
Caſe before the Statute of Uſes was made, it was otherwiſe ; yet now the common ig = 
Opinion is, that by this there paſſes only an Eſtate for Life, and not a Fee-ſimple, Fr Ws 
Co. 87. Cromp. Jur. 47. 27 H. 8.6. 2 539. 

If a Feoffment be made to J. S. and his Heirs to the Uſe of J. D. without any m 
Words; by this Limitation J. D. has only an Eſtate for Life. Ae 

So if a Feoffment be made to F. S. and his Heirs to the Uſe of J. D. for ever with 
out ſaying and his Heirs, hereby 7. D. has only an Eſtate for Life. FM 

And ſo of other Uſes the Conſtruction ſhall be according to the Rules of Law. Co. 7;; ; 
Dyer 169. 42. 

"If * WA be limited to J. S. and his Heirs until A. ſhall come from beyond Sea and 
attain his full Age, or die; in this Caſe if he comes from beyond Sea, attains his full 4 e 
or dies, the Uſe ſhall ceaſe. Paſ. 3 Eliz. B. R. Ld. Mordant's Caſe. 85 

If one covenants to ſtand ſeiſed to the Uſe of 4. his eldeſt Son and the Heirs Male of 
his Body, and after to the Uſe of B. his ſecond Son in Tail, in the ſame Manner, or accord. 
ing to the Limitation to A. by this B. has an Eſtate-tail to him and the Heirs Male of his 
Body. Hil. 17 Fac. B. R. Ridgway's Caſe. 

If a Feoffment in Fee be made to the Uſe of a Man and his Wife for their Lives, and 
after to the Uſe of their next Iſſue Male to be begotten, in Tail, and after to the Uſe of 
the Huſband -and Wife, and of the Heirs of their two Bodies begotten, (they having no 
Iſſue Male then) by this the Huſband and Wife are Tenants in ſpecial Tail executed; and 
after they have Iſſue Male they are Tenants for Life, the Remainder to the Son in Tal, the 
Remainder to them in ſpecial Tail. Co. Lit. 28. | 

If one makes a Feoffment to the Uſe of himſelf for Life, and after his Deceaſe to the Uſe 
of Alice, whom he intends to marry, until the Iſſue he ſhall beget of her ſhall be of the Ape 
of one and twenty Years, and after the Iſſue comes to that Age, then to the Uſe of the 
Wife during her Widowhood, and the Huſband dies without Iſſue; by this the Wife ſhall 
have an Eſtate at leaſt during her Widowhood. Dyer 300. 

If I covenant with B. that in Conſideration he will marry my Daughter, that from the 
Time of the Marriage I will Hand ſeiſed to the Uſe of myſelf for Life, and after to the Ut 
of C. a Stranger and the Heirs Male of his Body, and after to the Uſe of B. and my Daughter 
and the Heirs of their two Bodies; in this Caſe although the Uſe limited to C. the Stranger 
be void, yet B. and my Daughter ſhall not have the Land till the Death of C. without Iſſue, 
that my Heirs ſhall have it till that Time. Co. 175. | 

If I covenant with B. to ſtand ſeiſed to the Uſe of myſelf for Life, and after my Death 
to the Uſe of C. a Stranger for the Term of twenty Years, and after the End of the Tem 
to the Uſe of my Son in Tail; in this Caſe the Uſe limited to C. is void, and my Son after 
my Death ſhall have the Land. 

But if the Words of the Covenant be, and after the End of twenty Years, inſtead of and 
after the End of the Term, my Son ſhall not have the Land until the twenty Years be er- 

ire. , ts. | 
4 Lands * IRR conveyed upon Confidences, Uſes and Trufts, are to be ruled and 
decided (if a Queſtion ariſes upon the Confidences, Uſes or Truſts) by the Judges of the 
Law. Co. Lit. 271. b. Carter 197. T. Raym. 317. 

The Intention of the Parties ſhall be obſerved in the Creation of Uſes ; but when they are 
created, they ſhall be governed by the Rules of Law. Lutw. 824. 

Before the Stat. 27 H. 8. c. 10. Uſes were to be executed according to the Rules of 
Equity, but now they are reduced to the Common Law, and are to be conſtrued according 
to the Rules of Law. 2 Mod. 251, oe I 


(O) Where and how Uſes of Land may be extinguiſhed and deſtroyed, or ſuſpended, 
or not ; and where the antient Uſes ſhall be revived by the Entry of the Ferffees, 


or not, 


At L ſuch Uſes as are not within nor executed by the Statute of 27 H. 8. but remain at 
A the Common Law, may be deſtroyed, diſcontinued or ſuſpended, as Uſes before the 
Statute might have been; and therefore contingent Uſes may be extinguiſhed or ſuſpended 
at this Day. 425 | | Fi 

| I | | 
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ment of his Land to divers Feoffees, to the Uſe of them and their Heirs during the Life 
of A. and after to the Uſe of the firſt Son that AJ. ſhall beget, and the Heirs Male of the 
Body of ſuch firſt Son ; or if a Feoffment be made to the Uſe of a Man, and the Wife that 


And therefore if the Feoffees releaſe to the Diſſeiſor, and ſo bar themſelves of their En- 
| try, the Uſes are extinguiſhed, and ſhall not be revived ; and the Party grieved has no Re- 
medy but in Chancery againſt the Feoffees for Breach of Truſt. 

And if the Feoffees in the firſt Caſe belore die before 4. have any Son born, the contin- 
gent Remainder is gone. | | 

As where a Feoffment is made to the Uſe of the Feoffor for Life, and after to the Uſe 
of the right Heirs of F. S. in Fee, and the Feoffor dies before J. S. in this Caſe the Re- 
mainder is gone, for a Remainder cannot be without a particular Eſtate no more of a Uſe 
than of an Eſtate made in Poſſeſſion, and ſuch a Remainder muſt veſt during the particular 
Eſtate, or at leaſt eo inſtanti when the particular Eſtate ends. Co. Chudleigh's Caſe. 

If a Feoffment be made to the Uſe of J. S. and the Wife he ſhall afterwards marry, and 
of the Heirs Male of their Bodies, and J. S. makes a Feoffment of this Land to another 
before he takes a Wife; hereby the contingent Remainder is deſtroyed. Co. 1 36. 

If A. infeoffs B. and his Heirs, to the Uſe of C. and D. his Wife and the Heirs of the 
Survivor of them, and C. makes a Feoffment to E. and dies, this Feoffment deſtroys the 
contingent Remainder. Hil. 2 Car. in Scac* adjudged. 

When the Eſtate out of which the Uſes ariſe is gone, the Uſes are gone alſo. 

As if a Leaſe be made to A. for his Life, to the Uſe of B. for his Life, and A. dies, 
hereby the Eſtate of B. is gone. Dyer 186. | 

Allo Uſes of Lands may be gone by Revocation z where ſee in the next Diviſion. 


(P) Where a Power to revoke Uſes of Land ſball be good, and how they ſball be taken; 
and what Revocation by reaſon of ſuch Power ſhall be good, and what not. 


rn. and Powers of Revocation of Uſes of Lands very frequent in voluntary Con- 
veyances (whether by Feoffment or otherwiſe) that paſs Land by way of raiſing of Uſes, 
and are executed by the Statute of 27 H. 8. and the Inheritances of many depend thereupon. 

As if a Man ſeiſed of Land in Fee have divers Sons, and he covenants to ſtand ſeiſed of 
that Land to the Uſe of himſelf for Life, and after of his eldeſt Son in Tail, and for want of 
ſuch Iſſue, to the Uſe of his ſecond Son in Tail, Sc. with a Proviſo that it ſhall be lawful 
for him at any Time during his, Life to revoke any of the ſaid Uſes, and to limit and ap- 
point other Uſes, c. | 

Or if A. by Indenture between him and B. his Heir apparent an Infant, covenants with 
B. for the Advancement of his Blood, Sc. to ſtand ſeiſed to the Uſe of himſelf for Life, 
and after to the Uſe of his ſaid Heir apparent and the Heirs Male of his Body, and after to 
the Uſe of his right Heirs, provided that if A. by himſelf, or any other during his Life, ſhall 
deliver or offer to B. a Ring of Gold, to the Intent to make void all the ſame Uſes, that 
then the ſaid Uſes ſhall be. void, and he may limit new Uſes. od 5 

Or if A. by Indenture covenants with B. to fand ſeiſed to the Uſe of himſelf and his 
Wife and his Daughter for their Lives, and after, &c. provided that if the ſaid A. during 
his Life, and after the Debts mentioned in the Schedule annexed to the Indenture ſhall be 
paid, ſhall be diſpoſed; to determipe, diſannul, change, alter or enlarge, diminiſh or make 
void the Uſes or Eſtates, or any of them, of the Premiſſes, or any Part thereof, and by 
Writing indented: under his Hand and Seal, ſubſcribed in the Preſence of three Witneſſes, 
ſhall declare his Mind to be ſo, that then the ſame Uſes ſhall be void; all theſe and ſuch 
like Proviſoes being coupled with an Uſe, are allowed to be good, and not repugnant to the 
former Eſtates. 5 1052 | | 
But in caſe of ſuch a Feoffment or other Conveyance whereby the Feoffee or Grantee is 
in by the Common Law, as where A. infeoffs B. and his Heirs to the Uſe of B. and his 
eirs, it is ſaid ſuch a Proviſo is merely repugnant and void. 


As 
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without any expreſs Revocation. 


As to theſe Proviſoes or Revocations obſerve theſe Things: TO 


Firſt, Theſe Revocations are favourably interpreted, becauſe many Mens Inheritan 
pend upon them. | 
And therefore he that has Power may revoke Part of the Uſes at one Time, and Part 
another Time; and the Revocation of the old may be made by the making of ney Uſe 


ces de. 


And by the ſame Conveyance whereby the old Uſes are revoked, the new Uſe ma be 
created and limited, and then the former Uſes ceaſe ipſo facto by this Revocation rA. 
any Entry or Claim; as, 

If one covenants to ſtand ſeiſed to the Uſe of himſelf and his Wife for their Lives, and 
after to the Uſe of A. his Daughter for Life, and after to the Uſe of B. his Daughter in 
Tail, Sc. provided that if he ſhall be minded, Sc. he may by Writing, Cc. make void 
the ſame Uſes, and declare the Uſes to others, and he makes void the Uſe to his Wife at 
one Time and no more, and after by a Deed limits and appoints new Uſes of the whole 
a new Covenant to ſtand ſeiſed to other Uſes; theſe are good Revocations, for there needs 
no real and expreſs Revocation of former Uſes, but the creating of new Uſes is in Lay an 
actual Revocation of the old Uſes, as the making of a latter is ipſo facto a Revocation of a 
former Will. | 

Secondly, The Proviſo rauſt for the Subſtance of it be purſued in the Revocation, and al 
incident Circumſtances thereof muſt be obſerved, as Sealing, Subſcription of Names, Wie. 
neſſes, and the like, otherwife the Revocation will not be good. - 

And therefore if the Proviſo be, that if the Covenantor ſhall be minded to revoke, and 
ſhall declare his Mind by Writing indented under his Hand and Seal, delivered before three 
Witneſſes, the Uſes ſhall be void; in this Caſe a Revocation by Word without Writing, or 
by a Writing and not indented, or by Writing indented and not under Hand and Seal, cr 
under Hand and Seal and before two Witneſſes only, is not good. Co. Lit. 237. 7 Co, 
12. 10 Co. 143. Co. 110, 173, 107. Dyer 372. | 

And yet if a Proviſo be, that if the Covenantor ſhall at any Time during his Life, by 
Writing under his Hand and Seal delivered before two Witneſſes, revoke the ſame, Cc. the 
old Uſes ſhall be void; and the Covenantor by his laſt Will and [Teſtament in Writing, un. 
der his Hand and Seal before two Witneſles, gives the Land to another, and makes no ex- 
preſs Revocation of the former Uſes ; this is a good Revocation in Law. Trin. 18 Jac.C, 
B. Tibbet and Lea's Caſe. | 

If the Proviſo be, that if the Covenantor be minded at any Time during his Life to re 
voke the ſame Uſes, Sc. and ſhall pay or tender to A. B. 205. in ſuch a Place; in this Caſe 
the Tender of this 20 5. in that Place at any Time is not good unleſs he happens to meet 
with A. B. at the Place, for then Tender at any Time is good; but otherwiſe the Cove- 
nantor muſt give Notice to A. B. what Time he will tender the 20 8. in that Place, other- 
wiſe the Revocation is not good. 8 Co. 921. 0 

If one be to marry his Daughter to the Son of another Man, and they mutually covenant 
to ſtand ſeiſed of their Lands to the Uſes of their Son and Daughter, with Proviſo to re- 
voke the Uſes with the Conſent of the Mother, if they or either of them be then living, 
_ one of them dies; in this Caſe a Revocation by the Conſent of the ſurviving Mother is 

ufficient. 5 0 2 

| Thirdly, When the Covenantor makes void ſuch Uſes by Virtue of ſuch a Revocation, ht 
is ſeiſed again of the Land in Fee- ſimple, as he was at firſt, without any Entry or Claim. 
Trin. 18 Jac. B. R. Savil and Sterling's Caſe, | | 1 

Fourthly, This Power of Revocation, whether it be preſent, as thoſe beforementioned, 
and moſt are, or future, as when they are upon contingent ; as if the Covenantor overlives 
J. S. or the like, when it is reſerved to the Party himſelf that made tlie Uſes, and Frov- 
ſoes are annexed, may by his Fine or Feoffment be utterly extinguiſhed ; as if he makes 
a Feoffment, or levies a Fine of Land whereunto the Uſes and Proviſo are annexed, H 
this the Proviſo is extinct. 1 A 

And yet ſo as if he makes a Feoffment, or levies a Fine of Part of the Land only, thi 
ſhall extinguiſh his Power but to that Part only: But if the Power be reſerved to a Stranger, 
a Fine or Feoffment of him that made it will not extinguiſh it. This Power alſo when it 
is preſent may be extinguiſhed by a Releaſe made by him that has the Power to a0 rt 
that hath any Eſtate of Freehold in the Land in Poſſeflion, Reverſion or Remainder 3 ” 
1 may be avoided by Defeaſance whether it be preſent or future. Co. 111, 112,113. 

t. 297. K li „ Natel te . 

Where the Dower is only to revoke, no new Uſes can be declared. Sira. 534 
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(Q) Other Truſts and Confidences of Lands and Chatte, real and perſonal ; the Na- 
ture of fuch Truſts, the Duty of them that are truſted,” and the Remedy to be had 


againſt them. for Breach of their Truſt. 


F one conveys his Land to certain Friends in Truſt, to the Intent that they ſhall convey 
[ it to ſuch Perſons as he ſhall ſer down in his laſt Will and Teſtament; or if a Man deli- 
vers Money to a Friend in Truſt to purchaſe Land for him and his Heirs, to the End that 
he may have the Profits thereof for his Life, and to the End it may be conveyed to them 

wards : - RAC 41 . 
1 if a Man delivers Money to his Friend to buy Land for him that delivers the Money 
in his own Name; or if a Man infeoffs his Friend and his Heirs of Land, to the Intent that 
he ſhall alien the Land to whom J. S. ſhall appoint: + | | 

Or if Land be conveyed to me in Mortgage, and I pay all the Money, but I to prevent 
the Jointure of my Wife, or for ſome ſuch like Cauſe, name a Friend joint Purchaſor with 
me, and ſo the Conveyance is made to us both; if in any of theſe Caſes, or in any other 
ſuch like Caſe, the Friend truſted proves falſe, and does not perform the Truſt, but turns 
the Profits of the Land to his own Uſe, or refuſes to ſettle it according to the Truſt, or 
the like, the Party grieved muſt have his Remedy in Chancery; for theſe are not Truſts or 
Uſes within the Statute, nor ſuch for which there is any Remedy at the Common Law; and 
in that Caſe where the Land is ſettled to the Intent that the Friends truſted ſhall ſettle it 
where J. S. ſhall appoint, if J. $. does not appoint how it ſhall be ſettled; the Feoffees ſhall 
have it to their own Uſe. Cromp. Jur. 48, 54, 58, 59. Dyer 160. Fitz. Accompt 122. 

And if a Man gives or grants his Goods or Chattels, as Leaſes for Years, or the like, to 
Friends in Truſt to the Uſe of himſelf for Lif-, and after to perform his Will, or the like; 
theſe are ſuch Uſes and Truſts as are not within the Statute of Uſes, and for the Breach of 
which there is no Remedy at the Common Law, but in Chancery only. 

So if an Obligation or Statute be made to A. B. to the Uſe of C. D. this is a Truſt of 
the ſame Nature; and if A. B. releaſes the Obligation without the Conſent of C. D. or gets 
the Money into his own Hands, C. D. ſhall have Relief in Chancery. | 

And in all theſe and ſuch like Caſes, the general Rules by which Uſes were governed at 
the Common Law are ſtill in Force and take Place as thoſe by which Uſes and Truſts are 
now for the moſt part governed. Cromp. Jur. 62, 45, 65. Dyer 369. 11 Ed. 4. 2. 7 Ed. 
4.29. Br. Feoffment al Uſe 60. bit tz d 

As Firſt, If there be any Cauſe to ſue for or about the- Lands or Goods wherewith the 
Parties are truſted; as if they deny or delay to perform the Truſt, they muſt be compel- 
led thereunto by Suit in Chancery. 7 Ed. 4. 29. ait 1 

Secondly, The Ceſtuy que Uſe, or Party for whom the Truſt is, cannot of himſelf diſpoſe 
of the Lands or Goods; for the Property and Intereſt in Law is in the Truſtees; and if 
it be an Obligation or Statute that is made to the Uſe of another, Cuy que Uſe cannot releaſe 
It, but the Truſtees muſt releaſe lt. 

_ Thirdly, If the Party truſted: ſo with Lands, Goods or Chattels, gives, grants or ſells the 
{ame Lands, Goods or Chattels, to one who has Knowledge of the fame Uſes or Truſts, (as 
it is always preſumed he has, where the Truſts are expreſſed upon the ſame Deed by which 
the Lands, Goods or Chattels are given ar granted) or if the Things ſo given or granted, 
be granted upon the ſame Truſts, or to the ſame Uſes, or without any Conſideration at all ; 
in theſe Caſes he to whom the Thing about which the Truſt is ſhall have the ſame Thing 
upon the ſame Truſt, and to the ſame Uſe as he that gave or granted the ſame had it. 

But where no Truſt or Uſe is expreſſed upon the Deed, the Purchaſor or Buyer has no 
Notice or Knowledge of the Uſe or Truſt, and he gives a valuable Conſideration for the 
Thing, there for the moſt part the Sale is good; and the Party grieved thereby has no Re- 
medy but againſt the Party firſt truſted in Chancery; and the Purchaſor ſhall have and en- 
Joy the Thing ſo bought to his own Uſe for ever; but he that is the Party truſted will be 
forced in Chancery to make the Party grieved an Amends in Damages for this Breach of 
Truſt: And if there be any Practice or Combination between the Buyer and the Seller in the 
Matter, there perhaps the Suit may hold againſt them both, and the Buyer may be forced 
to reſtore the Thing itſelf. Cromp. Jur. 62, 63, 66. 11 Ed. 4. 24. n. A 5 2 

And yet, if A. enters into a Statute to B. and C. to the Uſe of B. and A. having Novice of 
this Uſe, gets a Releaſe from C. in this Caſe B. muſt have his whole Remedy againſt C. and 
ſhall have no Remedy againſt ;-.:.1 1Bdi 4.8474” 2th 3 no: IT orgs wil vet 21 

Fourtbly, If the Truſtor or Ceftuy que Uſe. in theſe Caſes commit: Felony, Ee." ſo that the 

hings, if he had the Property of chem were 1 in this Caſe it ſeems that . 
wa | 8 t cy 
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they nor their Heirs, Executors, Sc. nor the Lord, Oc. ſhall have them, but the Trune; 
ſhall keep them for ever. Bro. Teoſfment al Uſe 34. . ez 

Fifihly, If the Ceſtuy que Uſe or Truſtor die and appoint how the ſame Things ſpal 
diſpoſed of, the Truſtees are bound to ſee it done; as if the Truſtor appoints it ſhal 
his Debts, or provide Legacies, the Parties truſted muſt take Care it be fo employed dh 
in this Caſe the Debtees and Legatces alſo may compel the Truſtees in Chancery. 1 345 


12. Cromp. Jur. 54. N. hes | 

Sixthly, In all theſe Caſes regularly the Thing whereof the Truſt is, is in Equity at the 
Diſpoſing of him that is the Cee que Uſe, unleſs he otherwiſe appoints it; and if a his 
Death he makes no Diſpoſition thereof, it ſhall go to his Heir, Executor, Ge. Dyer 4 

Seventhly, In all theſe Caſes the Truſtees ſhall have their reaſonable Allowance G 
cery for whatſoever they have laid out about the Land, Ge. in Suits or otherwiſe for the Pro 
fit of the Truſtor. 1 500 

Out of all which appears how dangerous it is for a Man to meddle with any , 
Goods or Chattels ſo conveyed or ſettled in Truſt, for the Cęſuy que Uſe or Truſtors have 
no Property in the Thing, and therefore they cannot fell or give it, and the Truſtee has 
it but to another's Uſe ; and it is not ſafe therefore to deal with either of them alone, nor 
yet indeed ſafe to deal at all in theſe Caſes, unleſs the Buyer may have the Conſent, 
Sale and Aſſurance, or the Releaſe, &c. of the Truſtors and Truſtees all together, 

And if there be any Feme Covert, or Infant within the Truſt, it is moſt of all dan- 
gerous. 8 H. 7. 11. . 

And if Goods or Chattels be given to, or to the Uſe of a Feme Covert or Infant, arg 
certain Friends are truſted therewith ; if they fell or give away theſe Goods or Chattels con- 
trary to the Truſt, they muſt be ſure to anſwer it: 

If therefore they ſell them, let them fee that the Money made thereof be as beneficial, and 
be beſtowed for the Wife or Children; for it is not ſufficient in this Caſe that the Money 
made thereof be paid to them. 7 Ed. 6. 14. Fita. Subpana 5  — 


(R) What Uſes require no Execution by the Statute of Uſes. | 


F 5 HERE are Uſes which require no Execution by the Statute of Uſes, (25 H. 8. c. 10) 
as when a Man conveys Lands to F. S. and his Heirs, to the Uſe of J. S. and his 
Heirs. | | [-3) Eu O71 

And when Lands are conveyed to others in Truſt after this or the like Manner, viz. 
That the Feoffees ſhall rake the Profits, and deliver them to the Feoffor and his Heirs ; ſuch 
a Truſt is not executed by the Stature, but remains as before at Common Law, and is de- 
terminable in Equity in the Court of Chancery, Cromp. Jur. 48. | 

Alſo Leaſes for Years of Lands in Uſe (which Leaſes had their Being before, and are 
granted over in Uſe and Truſt) are not executed by the Statute ; and therefore, 

If a Leſſee for Years of Lands aſſigns over his Eſtate to A. and B. and their Aſſigns, to 
the Uſe of the Grantor and his Wife; all the Eſtate is in A. and B. and the Grantor has 
nothing but an Uſe, for which he has his Remedy in Chancety only. ANT 26: 

And yet, if a Feoffment be made to the Uſe of A. and B. and his Aſſigus for Years; this 
Uſe is executed by the Statute, becauſe the Leaſe had not its Being before; and becauſe 
the Words of the Statute are, F any ſhall ſtanu or be ſeiſed of any Lands; whereas the Leſſee 
for Years of Lands that had their Being before, was poſſeſſed only of his Term, and not 
ſeiſed of any Freehold. Dyer 369. Cromp. Jur. 66. | | ; 

So there ſtill remains an Uſe of Goods and Chattels Perfonal, which is properly called 4 
Chancery Truſt and Confidence; for one may ſtill have ſuch Things in Truſt, and to the 
Uſe of another. Here till the Uſe and Poſſeſſion are divided, becauſe not united by the 
Statute. Thus if an Obligation, or Statute Merchant or Staple be made to A. to the Uſe 
of B. this is a Truſt of-the ſame Nature. (2 1 10 9196! 

And if A. releafes the Obligation, Cc. without the Conſent of B. or gets the Money 
into his own Hands, B. ſhall have Relief in the Chancery. ge & Britt] 

And when there are other Truſts and Confidences of Lands that are not executed by the 
Statute, or of Chattels real or perſ6nal; and the Truſtee proves falſe, or delays to execute 
the Truſt, che Party grieved muſt have his Remedy in Equity, for there is no Remedy 


at Common Law. Cromp. Jur. 45, 62. | Ws 
Lands were deviſed to Truſtees and their Heirs, in Truſt to pay ſevetal Legacies and 


Annuities, and to pay the Surplus of the Rents and Profits to a married Woman during 


her Life, for her ſeparate Uſe, or as ſhe ſhould direct, and after her Death the Truſtees to 
ftand ſeiſed to the Uſe of the Heirs of her Body, with Remainders over; and the Queſtion 
was, whether this Deviſe to pay the Surplus of the Rents and Profits to the Wife, was ſuch 


3 


— 
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Decilarattons of Uſes. 


1 1 * 


r 1 * e 


Ch. b. . 6. 


—— —— — 


an Uſe or Truſt as was executed by the 27 H. 8. And it was held by the Court, that ſhe — 


11d only a Truſt for Life, and conſequently. the Heirs of her Body muſt take by Purchaſe ; 
and the rather in this Caſe, becauſe it was. limited to the Heirs. of her Body ſeverally and 
ſocceſſively, as they ſhould. be in Seniority of Age and Priority of Birth, and the Heirs of 
their reſpective Bodies iſſuing; and a Difference was taken between this Caſe.and that of 
Broughton and Langley, 2 Salk. 679. 1 Tut. 823. S.C. for there it was to permit A. to 
receive the. Rents and Profits far Life; but here it is a Truſt in the Truſtees, to pay over the 
Rents and Profits to ſuch and ſuch Perſons, and therefore the Eſtate muſt remain in them 
to anſwer theſe 2 3 ſhe muſt be the Truſtee, contrary to the expreſs Words of 
ill. Abr. Ca. Ed. 383, 384. : 
20 Father 5 with B. G. that in Conſideration of a Marriage between his Son 
ind the Daughter of the ſaid B. G. that before ſuch a Day he would levy a Fine of certain 
Lands, which ſhould be to the Uſe of the Son and Daughter in Tail, &c. the Fine was 


% 


acknowledged accordingly ; the Father died. Adjudged chat the Deed did not mention any 
Marriage had between the Son and Daughter, yet the Eftare-tail was executed in them be- 
tre the Marriage had, becauſe the Fine without any Conſideration carries the Uſes, and 
they are perfected by the F ine, though the Conſideration is executed afterwards; but with - 
out a Fine, ſuch a Conſideration would not have raiſed an Uſe, for in ſuch Caſe the Mar- 


tiage muſt be had, and the Conſideration executed before any Uſe could ariſe. 1 Leon. 1 38. 


O 


In Covenant, &c. the Plaiotiff declared that, the Defendant had bargained and fold to him 
(che Plaintiff) four Meſſuages, by the Name of all his Lands in H. and did covenant to levy 
© a Fine of them for farther Aſſurance, . (but in Fact the Covenant was to levy a Fine of all 
his Lands in H.) and ſets forth, that he tendered: à Fine to the Defendant, to be levied by 


= 


bim, of all thoſe four Houſes comprehended in the Deed 4 the Defendapt pleads, that at 
© the Time of the Covenant he was ſeiſed of two Houſes, c. and that the other two de- 
© (ended to him afterwards upon the Death of his Anceſtor, and traverſed: that he was ſeiſed 
of the ſaid Lands modo & forma; and upon a Demurrer the Defendant had Judgment; for 
chat the Plaintiff had declared that the Defendant was ſeiſed, and fold him four Mefluages, 
and that he tendered him a Fine of ſo many; and the Defendant pleaded, that he was ſciſed 
of two, and no more, and ſo would have the Fine extend beyond the Covenant; and there- 
fore he might well refuſe it when tendered. 1 Roll, Rep. 103, 117. 5 


(S) Remedy at Law as to Uſes, and Queſtions as to them bo decidad. 


the Common Law Ceſftuy que Uſe had neither jus in re nor jus ad rem, but only a 
Confidence and Truſt, for which he had no Remedy: But for the Breach of Truſt his 
Remedy was only by 8 in Chancery. Co. Lit. 272. 5. 

But now the Statute of Uſes, 27 H. 8. c. 10. has tranferred the Poſſeſſion to the Uſe. Co. 
Lit. 272. 5. Plow. 352.6. 349. 5. Co. 12 1. a. 6. 122, 127. 2 Co. 58, 78. 6 Co. 64. 
7 Co. 34. 1 Leon: 196. 2 Leon. Caſe 23535. . W. bad 

Lands and Tenements conveyed” upon Confidences, Uſes and Truſts, are to be ruled and 
decided (if a Queſtion ariſes upon the Confidences, Uſes, or Truſts) by the Judges of the 
Law. Co. Lit. 211. b. Carter 197. T. Raym. 317, | 

The Intention of the Parties ſhall be obſerved in the Creation of Uſes ; but when they are 
created, they ſhall be governed by the Rules of Law, Lutw. _ 4 


N 
Of Deeds of  Cavenant to fland ſeiſed, to Ver. 


oh 


(A) What a Covenant to fand ſeiſed to Uſes is, 3 


A Covenant to tang feiſed o Pies is when, a Man. (wbo has a Wife, Children, Brothers 
or Kindred). oy bare Covenant in Writing under his Hand and Seal agrees, in 42 
"Sap of r e and Affection, Marriage or other good Aung gel jop, that for 
cr or any of their Froviſien ar Preferment he and his, Heirs will ſtand ſeiſed of Land to 
their Uſes, either in Fee- 1 ht for Life. 1 Me 


- i the Nalure, Kinds &c. of Uſers, ſes the laſt 'Seffion, where they are fully 


'This 


648 Covenants to ſtand ſeiſed-to Uſes, 


This Covenant to ſtand ſeiſed to Uſes is become a Conveyance of Land ünce . 
27 H. 8. c. 10. and it needs not be by Deed indented and inrolled, which is re 2 Slat, 
Bargain and Sale of a Freehold ; of which ſee the next Section. | quiſite to 
A Covenant for a valuable Conſideration to ſtand ſeiſed to another's Uſe 
in the Nature of a Bargain and Sale. 2 Inſt. 672. Tal ES 


— 
Part ]. 
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if iorolled, , 
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(B) The Things neceſſary to raiſe an Uſe by way of Covenant to land ſeiſed 
TP HERE are five Things neceſſary to raiſe an Uſe by way of Covenant tg fla 
ſciſed. 1 00 0 9 e 
1. A ſufficient Conſideration. | 
2. A Deed. n en 
3. Seiſin in the Covenantor at the Time of the Deed. 

4. A clear and apparent Intent. 5 

5. Apt and proper Words. 1 Vent. 140. 


* 1 % 


| (©) Of rhe Conſideration in Covenants to land ſeiſed to Vie. 


T F the Party to whoſe Uſe one covenants to ſtand ſeiſed of the Land is not lis Wife, 
or one that he intends to marry, his Child, Uncle, Couſin, or one that his | 
intends to marry, no Uſe will ariſe, and ſo no Conveyance.” | 

The Law allows in ſuch Caſes the Conſideration of Blood and Marriage to raiſe Uſes, x 
oven as Money, and other valuable or profitable Confideration, When the Uſe is to 4 

tranger. | 5 ane 

But it does not allow any trifling Conſideration of Service, old Acquaintance, &:, Ply 
302. 2 Roll. Abr. 783. en ban g wiese e hom ehen 2 

Yet where a Man conveys an Eſtate of his Land to others by Feoffment, Fine, Recovery, 
or by Feoffment, Fine or Recovery, to the Uſe of his laſt Will, and afterwards declares 
the Uſes in his laſt Will, he may appoint an Uſe without any Conſideration. 2 Co. f. 
6 Co. 18. Co. Lit. 271. 3. 2 Roll. Abr. 781. % e : te IE 0 tn 7 

But in a Covenant to ſtand ſeiſed, or in a Bargain and Sale, there muſt be a Confide- 
ration expreſſed, or ſpecially averred, where the Conſideration is general, (as for good 
IE Sc.) tho' the Matter ſo averred is traverſable. Co. 176. 2 Ch. 1; 
„ | 5 | 1 
Always, where there is no Tranſmutation of the Poſſeſſion, it is neceſſary and requiſt 
that there be a good Conſideration to create an Uſe. Plow. 202. b. 57 Co. 13. b. | 

Where there is a Covenant to pay certain Sums of Money, and a Declaration that if thek 
Sums be not paid, the Feoffees ſhall ſtand ſeiſed of the Premiſſes till they have levied the 
ſaid Sums; when there is a Failure of Payment they may enter; and if the Heir has not 
entred upon them they may hold over, Pari ratione when he continues and receives tle 

Profits. Cart. 77. 5 = V 

Even if he had aſſigned, or for a valuable Confideration conveyed over the Land, afer 
the Failure of Payment, the Feoffee or Aſſignee takes the Eſtate, ſubject to his Uſe, and 
liable to this Charge. Did. 4 ir 3 

For a future Uſe is a Charge and Burden upon the Land in whoſeſoever Hands it comes 
and cannot be deſtroyed. Cro. Eliz. 688, 689. 

If a Man in Conſideration of Money received and Marriage to be had with his Son 
covenants to ſtand ſeiſed, there no Uſe will ariſe to the Son and Woman without Marriage, 
altho* the Money be paid, becauſe the Marriage is the principal Conſideration in the Intent 
of the Parties, and the Money is but the Acceſſary which attends the Marriage; but it 
2 have been good by Eſtate executed by Fine, Feoffment or Recovery. Moor, 
Cale 247. | "ry ; 

A ns to ſtand ſeiſed c. in Conſideration of natural Affection to the Covenanto!'s 
Son, and of one Hundred Pounds. Per Bridgman, The principal Conſideration, (4. e. tht 


Kinſman 


Confideration of Blood) will carry it: And in this Deed there is a mixed Conſideration, and 

| To N no Inrolment. Carter 114. —=-'S6 adjudged' 2 Vent. 266. 3 Lev. 29 
Mod. 1494. K ani. L044. oft an e 

1 A. keilcch in Fee, covenanted to ſtand ſeifed to the Uſe of B. in Conſideration of Payment 

of his Debts out of his own Eſtate; this Uſe is void, becauſe there was no Conſideration 

on the Part of B. to raiſe the Uſe, the Money appointed to be paid being to be raiſes 9 
of the Profits of the Eſtate of A. the Covenantor. 1 Leon. 194, 195: FE 


A. covenans 


—— 
Ch. 6. F. 7. Covenants to ſtand ſeiſed to Uſes, 649 
I covenants that in Conſideration of diſcharging his funeral Expences, and Payment of 
his Debts and Legacies out of the Profits of his Lands, and for the Advancement of his 
that he would ſtand ſeiſed to the Uſe of himſelf for Life, and after his Death to C. 
* D. for twenty-five Years, and after the End of that Term to his Son in Tail: This 
Nn of twenty-five Years is void for want of a good Conſideration, becauſe C. and D. 
were Strangers to the Conſideration, viz. To the Payment of his Debts and Legacies. But | 
it they had been Executors, whereby they became privy to the Conſideration, and chargeable | 
with the Payment of the Debts and Legacies, then the Conſideration had been good, 
. 4. 
a5 This is in Caſe of a Term for Vears where there needs no Inrolment. 
Money will not raiſe an Uſe upon a Covenant to ſtand ſeiſed without Inrolment. 


. 201. P 
* Uſe will ariſe upon a Leaſe and Releaſe if there be five Shillings Conſideration in the 


Leaſe, and no Conſideration at all in the Releaſe. 

A Covenant, in Conſideration of the Covenantor's natural Love and Affection to his 
Wife, to ſtand ſeiſed to the Ule of himſelf for Life, then to the Uſe of the Wife for Life, | 
with Power for her to limit over the Eſtate to ſuch Perſon as ſhe ſhould appoint z no | 
Uſe can ariſe to the Perſon appointed. Fitz-Gib. 229. Ca. in Chan. and K. B. from 4 to 


7 C. 2. 107. 


(D) What amounts to a Covenant to fland ſeijed, or not. 


Seiſed in Fee of a Reverſion expectant upon an Eſtate for Life, by Deed Poll, in 
| A. Conſideration of natural Love to his Wife, and B. his Son, begotten on her Body, 
and C. his Daughter, did give, grant and confirm unto B. his Son, all thoſe Lands, Sc. 
the Reverſion and Reverſions, &c. To hold to him to the Uſes following, viz. To the 
E Uſe of himſelf for Life, and after to the ſaid B. in Tail, and after to C. his Daughter in 
Tail. 4. died, B. the Son deviſed to the Leſſor of the Plaintiff, and died without Iflue. 
C. the Daughter, by Pretence of her Remainder, entred, againſt whom an Ejectment was 
brought of the Demiſe of B. the Deviſee; there was no Execution of this Deed but Sealing 
and Delivery. Now the ſole Queſtion was, whether this Deed amounts to a Covenant to 
ſtand ſeiſed, or is void? Whereupon it was firſt adjudged to amount to ſuch a Covenant, 
but the Judgment was afterwards reverſed, and the Deed adjudged void, and the Reverſal 
affirmed in Parliament. 2 Vent. 318, 319. 

A Rent granted, as well in Conſideration of natural Affection as for Money, amounts to 
a Covenant to ſtand ſeiſed, and may be fo pleaded without Inrolment. 4 Med. 1 50. 

V. ſeiſed of a Reverſion in Fee, expectant upon an Eſtate for Life, in Conſideration of 
natural Love and Affection, did give, grant and confirm to his Son all thoſe Lands, and 
the Reverſion and Reverſions, c. Habendum to the Son and his Heirs, to the Uſe of him- 
ſelf for Life, and after to the Uſe of the Grantee (who was his Son) and the Heirs of his 
Body ; and for want of ſuch Iflue, Remainder to his Daughter in Tail : There was no 
Execution of this Deed by Attornment or Inrolment, or otherwiſe z this does not amount 
to a Covenant to ſtand ſeiſed. 2 Vent. 319. 


(E) Who may covenant to ſtand ſeiſed to Uſes, 


Man at Common Law covld not during the Coverture limit an-Eſtate to his Wife : 
But now by Deed he may covenant to ſtand ſciſed to her Uſe, or make other Con- 
veyance to another for the Uſe of his Wife. Co. Lit. 112. a. 7 Co. 40. Brat. lib. 2. c. 12. 
It is requiſite that the Covenantor be ſeiſed at the Time of making the Deed ; for a Man 
cannot covenant to ſtand ſeiſed to an Uſe of Land which he ſhall afterwards purchaſe, or is 
not then ſeiſed of. 3 Lev. 306, 307. 


(F) To whoſe Uſe Covenants to fland ſeiſed may be, or not. 


AN may now covenant to ſtand ſeiſed to the Uſe of his Wife, or may make 

: other Conveyance to another for her Uſe. Co. Lit. 112. 4. 7 Co. 40. Vide Brac. 

ih. 2. c. 12. | 

Such Covenant may be to the Uſe of a Stranger, but then it muſt be for Money, or 

er ng Conſideration, and not for Love and Affection, Cc. Vide Co. 176. 2 Co. 15. 
d. 55 56. 


8 C | A 


* Covenants to ſtand ſeiſed to Uſes, "Piet 


A Father cannot covenant that his Son ſhall ſtand ſeiſed of the Lands wher 
is ſeiſed; for a Man cannot ſtand ſeiſed of that which he is not ſeiſed of, 
Vent. 140. 

See of Conſiderations in Covenants to ftand ſeiſed to Uſes, 


— 
eof the Father 
3 Lev. 30b, 307 


(G) Of what a Covenant to ſtand ſeiſed may not be, 
A Covenant to ſtand ſeiſed of an Office is void. 3 Mod. 145. 


(H) What Words ampunt to a Covenant to fland ſeifed, 


Settlement was made as follows, viz. That if I have no ſue, and in Caſe I die willus 

Iſſue of my Body lawfully begotten, then I give, grant and confirm my Land, &c. ;, 
Kinſwoman J. S. to have and to hold the ſame to the Uſe of myſelf for Life, and after my De. 
ceaſe to the Uſe of the ſaid S. and the Heirs of her Body to be begotten, with Remainder; over 
Sc. The Queſtion was, whether this amounted to a Covenant to ſtand ſeiſed, { 3; h 
raiſe an Uſe to S. without Tranſmutation of the Poſſeſſion? Ir is a Covenant to ſtand frifcq 
though the formal Words are wanting to make it ſo; and ſo it was adjudged. 3 Md 237 
Comb. 128. 3 Salk. 384. : 
A Man ſeiſed in Fee by Indenture inrolled within ſix Months, for the Conſideration of 
natural Love to his Daughter, and for the Augmentation of her Portion and Preferment in 
Marriage, and other valuable Conſiderations, did give, grant, bargain, ſell, alien, infuſf 
and confirm to his ſaid Daughter and her Heirs. The Queſtion theteupon was, whether this 
be a good Deed ? Per Finch Attorney Genera], The Word Covenant is not abſolutely ne. 
ceſſary, ſo that there be other Words ſufficient in Law to declare the Parties Intent, for al 
Words will not ſerve. Adjudged a good Deed. All held that Words proper for a Con. 
veyance at Common Law will raiſe an Uſe, as Demiſe and Grant in Conſideration of 
Money has amounted to a Bargain and Sale. And per Cur', If an Uſe ſhould not arif 
by ſuch Conveyance, it would overthrow all Conveyances by Leaſe and Releaſe, Yew, 


140, 141, 142. 


For more concerning Covenants to ſtand ſeiſed, ſee the laſl Section, and befire a 
p. 418, 419. Tit. Covenants, 


S ECT. VIII. 
Of Deeds of Bargain and Sale. 


(A) A Bargain and Sale, what. 


A Bargain and Sale 1s the Transferring of the Property of a Thing from one to anothet 
upon valuable Confſid. cation. 

And herein only it differs from a Gift, that a Gift may be without any Confideration ot 
Cauſe at all, and a Bargain and Sale has always ſome meritorious Cauſe moving it, and ca- 
not be without it. | 

The Words Bargain and Sale alſo are ſometimes applied to the Aſſurance or Conveyance 
whereby the Bargain and Sale is done and made, which is called a Deed of Bargain and 
Sale; for a Bargain and Sale may be by Writing, or without Writing. Terms de la Ly. 
Plow. 301. 2 Co. 35. 

A Bargain and Sale is alſo called an Inſtrument whereby the Property of Lands or Tent 
ments is for a good and valuable Conſideration granted and conveyed from one Perſon 
to another; 

And is alſo termed a real Contract on a valuable Conſideration for paſſing of Manes 
Lands, Tenements or Hereditaments, by Deed indented and intolled within ſix Montts 
after the Date thereof. 2 Inſt. 612. Co. Lit. 672, Kelw. 85. Co. 87. 

But theſe two laſt Definitions omit the Transferring the Property in Goods and Chat 
tels, which may alſo be by Bargain and Sale; of which ſee bereafter. 

Deeds of Bargain and Sale are by Virtue of the Stat. 27 H. 8. c. 10. of Uſes; and the It 
rolment thereof by Virtue of the Stat. 27 H. 8. c. 16. of Inrolments. 
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1 6. . 8. Bargains and Sales. 
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If the Barga 
duces and re 
7 Inſt. 672. 
If the Barga 


inor be in Poſſeſſion, this is an eaſy and ready Aſſurance ; but a Feolfment 
ſtores the Poſſeſſion to the Feoffor though the Feoffor had been diſteiſed. 


inor be not in Poſſeſſion, the Deed muſt be delivered on the Ground, 1. poſt. 


He who ſells is called the Bargainor, and he to whom the Sale is made is called the Bargainor, 
Bargainee. += Pp 


(B) Kinds of Bargains and Sales, viz. of Lands or Goods. 


Ometimes a Bargain and Sale may be of Lands, Tenements and Hereditaments, and then 


0 that Term is moſt properly applied. OE 
And in that Caſe it is ſaid to be, where a Recompence is given by both Parties to 


in. 
ag N 2s one bargains and ſeils his Land to another for Money; in this Caſe the Land is 
a Recompence to the one for the Money, and the Money to the other for the Land. Ter; 
4 la Ley. Plow. 301. 2 Co. 35. 

A Bargain and Sale is now become one of the common Aſſurances of the Kingdom, ſo that 
ſuch an Aſſurance may now be averred not to be fraudulent within the Statute of 27 Fliz. 
as well as any other Aſſurance; a Rent may be reſerved upon it, or a Condition made by 
it as well as by any other Kind of Aſſurance. Per Ch. J. Hide, 3 Car. 

And ſometimes a Bargain and Sale may be of moveable Things, as Trees, Corn, Graſs, 
Oxen, Kine, Houſhold-Stuff, and the like; the Property whereof is and may be altered by 
this Kind of Conveyance, as well as by Gift or Grant. 2 Co. 54. 

And this Kind of Bargain and Sale is that which is commonly called a Contract; which 
largely taken is an Agreement between two or more concerning ſomething to be done, 
whereby both Parties are bound to each other, or one is bound to the other. 

But ſtrictly it is the Buying and Selling of ſome perſonal Goods whereby the Property is 


altered. Terms de la Ley, Tit. Agreement. | 


(C) The Effet of a Bargain and Sale. 


HE Effect of a Bargain and Sale is to transfer the Property, which it will as effectually 
do as any other Kind of Conveyance whatſoever. Aves SEEN 

And therefore the Bargainee of a Reverſion howſoever he may not have the Benefit of a 
Condition upon the Demand of a Rent without giving Notice of the Bargain and Sale to 
the Leſſee. 

And howſoever, if 4 Conuſee by a Fine 'of a Reverſion before Attornment of the Te- 
nant, bargains and ſells the Reverſion to B. that B. cannot diſtrain for this Rent until he 
can get an Attornment of the Tenant z yet the Bargainee ſhall have the Benefit of a Con- 
dition as an Aſſignee within the Statute of 32 H. 8. | 

And he may vouch by Force of a Warranty annexed to the Eſtate of the Land, becauſe 
he is in partly in the per and partly in the poſt. 8 Ca. 94. 5 Co. 113. 3 Co. 62. 

An Heir apparent fold Land in his Father's Life-time, and received the Purchaſe-Money 
for the ſame ; he ſhall be bound to make good the Sale after his Father's Death, if he hath 
no Title but as Heir when he comes to be Owner of the Lands he ſold : But here the 
Money raiſed on the Sale was employed for the Benefit of the Family; and the Father 
was abſent beyond the Sea, Fc. Duke of Newcaſtle's Caſe. 2 Chan. Ca. 113. 


Upon a Bargain and Sale, the Bargainee has preſently ſo far actual Poſſeſſion that he is 


a good Tenant to the Præcipe, and may ſurrender, aflign, alien, releaſe, &c. Vent. 361. 
But upon this Poſſeſſion he cannot bring Treſpaſs until he has made his actual Entry, 
Carter 66, 78. V. Jones 7. Cro. Fac. 604. | mY 
The Bargain and Sale veſts the Uſes, and the Statute of Uſes the Poſſeſſion. Cro. Fac, 
696. pl.g. Lucas 47. | | 


(D) Mie may make a Bargain and Sale, or not. 
See Chap. 4. F. 4. before. 


O Perſon tan make a Bargain and Sale who has not the actual Poſſeſſion at the Time 

of Sale: If he has not the actual Poſſeſſion, then the Deed muſt be ſealed upon the 
Land, upon an Entry made for that Purpoſe; for the Entry puts the Grantor into Poſſeſſion, 
and purges Diſſeiſins, Sc. See before Title Entry, and ſee Carter 161. 2 Inſt. 672. 
Leon. 312, 387, 388. Lev. 270, 271, 272. Cro. Elix. 48 3. pl. 19, 446, 447. pl. 11. 


(E) To 
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(E) To whom a Bargain and Sale may be, or not, 


A Bargain and Sale of Lands for Money cannot be to one Man to the Uſe 

for an Uſe cannot be upon an Uſe, but it muſt be to the Bargainee only. 
er 135. 

we . bargains and ſells his Land for Money by Deed inrolled, to hold 

gainee in Fee, to the Uſe of the Bargainor for Life, Sc. or to the Uſe of any 

| Limitation of the Uſes is void, and it ſhall be to the Uſe of the Bargainee in 

| the Conſideration and Sale implies the Uſe to be in him only. Bendl. 61, Dy 


of another j 
Popb. 81, 


to the Bar. 
other; this 
Fee, becauſe 
er 155. 


(F) Of what Things a Bargain and Sale may be, or not. 


. Things for the moſt part that are grantable by any other way from one Man 
to another, are grantable, and may be transferred by way of Bargain and Sale from one 
to another. 
And therefore Lands, Rents, Advowſons, Commons, Tithes, Profits of Courts, and the like 
may be granted by way of Bargain and Sale in Fee-ſimple, Fee- tail, for Life or Years, ; 
And all Manner of Goods and Chattels, as Leaſes for Years, Wardſhips, Cattle, Com, 
Houſhold-Stuff, Wood, Trees, Merchandizes, and the like, are grantable by way of By. 
gain and Sale. See 2 Weſt. Symb. Tit. Bargain and Sale. | it 
But it ſeems Eſtovers, and ſuch like Things de novo, and that have not Eſſence before, 
are not grantable by way of Bargain and Sale, as they are by way of Grant or Le2ſe, and 
| therefore a Bargain and Sale of ſuch Things is void. 6 Fae. B. R. adjudged. 21 H. 6. 43. 
f A Bargain and Sale by Deed may be of Land, rendring a Rent, and the Reverſion ſhall 
| be good, becauſe the Uſe and Poſſeſſion paſs uno flatu; and therefore it is all one with a 
Grant of the Land itſelf; for if the Uſe paſſes firſt, then the Rent cannot be reſerved 
out of the Uſe, and then the Reſervation of the Rent will be void. . But they both paſling 
at the ſame Time makes it good. 2 Co. 54. 4. 


(G) By what Deed a Bargain and Sale of Land may be made. 


F any Eſtate of Freehold or Inheritance be made of Land by way of Bargain and Sale, the 
ſame muſt be made by a Writing or Deed intented, and cannot be made by Word of Mouth erh, 
as a Leaſe for Years, whether it be created de novo, or be in eſſe before, may be. Stat, 
27 H. 8. c. 16. | 

But Lands in London, by a ſpecial Proviſo within the Statute, may be bargained and (old 
by Word of Mouth, without any Writing. | | | 


(H) By what Words a Deed of Bargain and Sale of Land may be made. 


HE very Words bargain and ſell, though it is good and proper that they be in a Bu- 

gain and Sale (being the Words mentioned in the Statute of Inrolments) yet they are 
not abſolutely neceſſary, for other Words equivalent will ſuffice to make Land paſs by way of 
Bargain and Sale. | | 

For whatſoever Words upon valuable Conſiderations would have raiſed an Uſe at Com- 
mon Law, the ſame amount to a Bargain and Sale within the Statute ; as, 

Where a Man by Deed indented and inrolled, covenants in Conſideration of Money to 
ſtand ſeiſed to the Uſe of his Son in Fee; this by Reafon of the Inrolment is a good Bar- 
gain and Sale, and yet there is not one Word of Bargain and Sale in the Deed. Carter 
66. 2 Inſt. 672. Cro. Fac. 210. Moor 34. Cro. Eli. 166. 

And if a Man ſeiſed of Land in Fee, by Deed indented, and by the Words alien or gran, 
ſells them to another; or if ſuch a Man covenants to ſtand ſeiſed of his Land to the Ule 
of another, and theſe Deeds are made in Conſideration of Money, and the Deeds be alter 
inrolled ; theſe will amount to good Bargains and Sales. Carter 66, 78. 

And if a Man by Deed indented and inrolled, in Conſideration of 100. paid to him, by 
the Words Demiſe and Grant, paſſes his Lands to another for twenty Years ; this is a good 
Bargain and Sale. 8 Co. 94. 7 Co. 40. 2 Co. 36. Vent. 141. Mad. 1. Cro. Eliz. 166, 


(I) V bat Conſideration 16 requiſite in 4 Bargain and Sale of Land. 


HERE muſt be ſome good Conſideration given, or at leaſt ſaid to be given, for the Land 
Co. 176. | | 
| 4 | And 
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bd therefore if A. (for divers good Conſiderations) or in Conſideration that the Bar- 
mince is bound for the Bargainor, and (for divers other good Cauſes) or (for divers great 
dag yaluable Conſiderations) bargains and ſells his Land by Deed indented and inrolled to 
4 and his Heirs z mb operatur. | 

But if in theſe Caſes there be really Money or other good Conſideration given, altho' it 
de not expreſſed upon the Deed,. the Bargainee may aver it, and being proved the Bargain 
will be good. ard v. Lambert, Paſ. 37 Eliz. 41 Eliz. adjudged. Dyer 169. A 

And if the Deed makes Mention of Money paid, as in Conſideration of 1007. or the 
ie, and in Truth no Money is paid, yet the Bargain and Sale is good. 
5g no Averment will lie againſt that which is expreſly affirmed by the Deed. Dyer 90s 
Mor 378. Unlefs it comes to be queſtioned, whether fraudulent or no upon the Statute 
«cainſt fraudulent Conveyances, for the Affirmative is proved by the Deed, and it is im- 
offible to prove the Negative. Moor 373. 

And if the Deed mentions and ſays for a certain ſum of Money, or for a certain competent 
gam of Money; theſe are good Conſiderations, Dyer 90. 

The beſt way is to mention a Conſideration of Money, which, tho* but ten or twenty 
Shillings, is ſufficient to paſs an Eſtate, but a general Conſideration will not raiſe an Uſe. 
Co. 175. 4. 176. 3. Moor 578, 378, 7 Co. 40. 11 Co. 24, 25. 

A Conſideration might formerly have been averred altho' no valuable Conſideration was 

expteſſed in the Deed. But Quere if it can be fo now, ſince the Statute of Frauds. 
. a Tenant for Life, Remainder to B. his Son in Tail, Remainder over. B. the Son 
being in D-bt, was defirous to ſell his Reverſion to his Father, who propoſed a Sum for 
that Purpoſe z but C. (who had been an Attorney) diſſuaded the Son from it, declaring 
that this was no valuable Conſideration. But in about a Year afterwards, when the Father 
was antient and ſickly, C. himſelf bought this Reverſion of B. for 10507. when the Eſtate 
was worth 150 J. per Ann. and B. was at this Time thirty-four Years of Age, and had a 
Child about ten Years old, who was inheritable to the Intail; and B. levied a Fine of this 
Reverſion to C. In about two Years Time 4. the Father died; B. brought his Bill to ſet 
aſide this Conveyance, and in order to gain an Injunction, by the Direction of the Court, 
ſuffered a Common Recovery, and declared the Uſes of it to the two ſenior ſix Clerks, 
ſubject to the Order of the Court. Upon the Hearing of this Cauſe Lord Chancellor decreed 
Relief upon Payment of Principal and Intereſt, and full (meaning liberal) Coſts, grounding 
bis Opinion chiefly upon the Caſe of Berney and Pitt, in 2 Vern. 14. Will. Rep. 310. 

A Sale at Undervalue from one who was a Lunatick, was ſet aſide; but the Conveyances 
decreed to ſtand as a Security for what was paid for the Lunatick's Uſe. 2 Vern. 678. 

A Bargain and Sale of Lands, Sc. of exceſſive Advantage, gained from a young Heir 
by Extremity and in his Neceſſity, was decreed to be ſet aſide; and that altho' the Bargain 
be of his own ſeeking, and hazardous to the Bargainor, yet in this Caſe the Defendant was 
to have five Times the Value of his Money in Land ; which was a very unconſcionable 
Bargain, 2 Chan. Ca. 120, 121. Os. 

Il. bought of the Defendant NM. in the Life-time of his Father, the Reverſion of a Houſe 
at an Ungervalue, by Reaſon of the Contingency, That if N. had died in his Father's 
Lite-time, the Plaintiff had loſt all his Purchaſe-Money : On the Death of the Defendant's 
Father, who died about ten Years after this Conveyance was made, N. exhibited his Bill 
to be relieved againſt the Bargain, and was relieved by the Lord Nottingham; but upon a 
Rehearing before the Lord Keeper Guildford, that Decree was reverſed : And afterwards a 
hill was brought by the Executor of H. to compel N. to perform a Covenant to make fur- 
ther Aſſurance; but he was denied Relief therein, and the Plaintiff was left to bring his 
Action of Covenant at Law. Vern. 271, 272. | | 

The above principal Cauſe being afterwards again reheard before the Lord Chancellor 
Jefferies, he reverſed Lord Guildford's Decree, and confirmed the Decree of Lord Not- 
lingbam; declaring he took H.'s Purchaſe to be an unrighteous Bargain in the Beginning, 
_ nothing that happened afterwards could help it. Vern. 168. 2 Vern. 27. 2 Chan. 
4. 137. . 


(K) Whether Livery or Attornment is neceſſary in Bargains and Sales of Land. 


T 2 RE needs no Livery of Seifin or Altornment where there is a Batgain and Sale of 
nds, | 


And therefore if one bargains and ſells a Reverſion by Deed indented and inrolled for 
good Conſideration, the Reverſion will paſs without any Attornment of the Tenant, 


8 D And 
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And if it be only a Leaſe for Years of a Reverſion that is granted, there needs no Ad 
ment nor Inrolment. ton. 
And in Caſe of a Bargain and Sale, the Bargainee is in actual Poſſeſſion before 
Entry, ſo that the Leſſee may attorn to the Grant of the Reverſion, as has been ruled 
Mitton's Caſe, Mic. 18 Jac. in Cur. Ward. by the two Chief Juſtices and the whole Y 
And it ſeems he has not ſuch Poſſeſſion as to bring any poſſeſſory Action for Treſpaſs 
the like, until an actual Entry, for where the Statute 27 H. 8. of Uſes provides, that 8 
actual Poſſeſſion ſhall be adjudged according to the Uſe, yet it ought to have a Girey e 
ſtance which is requiſite by the Common Law, viz. an actual Entry in Deed, 5 Co, = 


7 Co. 40. 8 Co. 94. 


Court. 


(L) Of inrolling Bargains and Sales of Land. 


Firſt, In the Courts at Weſtminſter, or before the Cuſtos Rotulorum, &c. 


HERE muſt be an Inrolment of 4 Deed of Bargain and Sale where any Frebol 
aſſes. 6 | 
ron is enacted by the ſaid Stat. 27 H. 8. c. 16. That no Lands (except in ſome Cor. 
porations only) ſhall paſs from one to another by any Deed, whereby any Eſtate of Hiberi. 
tance or Freehold (vide infra) ſhall be made or take Effect in any Perſon or Perſons, or any 
Uſes thereof be made, by Reaſon only (vide infra) of any Bargain and Sale thereof, except 
the ſame be made and done by Writing indented, ſealed and inrolled in one of the King's 
Courts of Record at Weſtminſter, [in the Chancery, King's Bench, Common Pleas or Fx. 
chequer] or elſe within the ſame County or Counties where the Lands ſo bargained and 
ſold lie, before the Cuſtos Rotulorum, and two Juſtices of the Peace, and the Clerk of the 
Peace of the ſame County or Counties, or two of them at the leaſt, whereof the Clerk gf 
the Peace to be one. And the ſame Inrolment to be within ſix Months next after the fame 
Writing or Deed is dated. 

This Statute of Inrolments extends to Bargains and Sales of Tnberitances and Freeboll; 
only ; and not to Bargains and Sales for Years, for they are good without Inrolment; and 
the Poſſeſſion paſſes by the Statute of Uſes. 2 Co. 36. a. 54. 8 Co. 93, 94. 2 Inft.611, 
Dyer 309. Roll. Ar. 204. : 

Houſes and Lands in London, and any City, &c. are exempted out of the ſaid Statute, 
2 Inſt. 676. Nel. Abr. 342. Dyer 229. Yelv. 124. 

To a Bargain and Sale of a Chattel there needs no Inrolment. 2 Co. 35. a. b. 36. 4. 
8 Co. 94. a. 2 Inſt. 672. 

If a Man for Money bargains and ſells, and before Inrolment levies a Fine, or makes 
Feoffment to the Bargainee in Fee, and afterwards, within ſix Months, the Deed is inrolled; 
the Bargainee ſhall be in by the Fine or Feoffment, both by Reaſon of the Word only in the 
Statute, and alſo for that the Eſtate veſted by the Common Law ſhall be preferred. 2 If 


672. 4 Co. 71. 5. 72. a. 2 And. 3, 162, 203. 4 Leon. 4. Poph. 49. Hob. 222. 


This Statute was made in the ſame Parliament wherein the Law of Transferring of Lia 
into Poſſeſſion was made, to the End that Mens Lands might not ſuddenly and privately 
paſs upon Payment of a little Money in an Alehouſe, or the like. 

And herein obſerve theſe Things : 

1. The Inrolment upon ſuch a Deed as to make this Eftate to paſs muſt be in Parchment, 
for an Inrolment in Paper is not good. 2 Inft. 672, 673. 

2. The Deed inrolled muſt be indented, for if it be but Poll, the Eſtate will not paſs 
2 Inſt. 672, 673. | 

3. It muſt be inrolled within fix Months of the Purchaſe or Sale. 

And this Account muſt be, | 

1. From the Date, and not from the Time of the Delivery of the Deed. 

2. After twenty-eight Days to the Month, and no more. 

3. The Day of the Date to be taken excluſive, and for none of the Days of the ſu 
Months. 

And yet if a Deed be inrolled the ſame Day it bears Date, it has been held good : But 
the ſureſt way is to inrol it ſome Day after within the ſix Months. 2 Int. 674. Hob. 14% 
740. 6 Co. 62. Co. 6. Dyer 282. 3 Lev. 438. Salk. 413. 6 Mod. 260. 

If it be inrolled any Part of the laſt Day of the ſix Months, it is ſufficient. AY 

And thus the Deed may be inrolled within the fix Months, altho? either of the Parties die | 
within the Time. 

And if the Deed be not thus inrolled, it is of no Force at all. 
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Ch. 6. $. 6. Bärgains and Sales. 
* that if one bargains and ſells his Land to me, and the Trees upon it; in th's Caſe 
ltho' the Trees might have been ſold alone by Deed without Inrolment, yet now being 
ot inrolled, becauſe the Sale is not good for the Land, it ſhall not be good for the 
0. 
Ape ſubſequent Act will help in this Caſe; for if one by Words of bargain and ſell 
ily, without any other Words in the Deed, grants a Reverſion, and the Deed be not 
any and after the Tenant attorns; hereby nothing paſſes, neither ſhall it enure as a 
ation. 
1 obſerve, that in ſome Caſes where a Deed will not enure by way of Bargain and 
dle for ſome of the Cauſes aforeſaid, it may enure to ſome other Purpoſes. 5 Co. 1. Dyer 
18. Franklin and Garter's Caſe, Mic. 37 & 38 Eliz. 11 Co. 48. 
By the ſaid Statute of 27 H. 8. c. 16. of Inrolments, the Cuſtos Rotulorum, or Juſtices of What i; paid 
the Peace and Clerk, to take for the Inrolment before them, where the Lands exceed rot for Inrolment. 
the yearly Value of 40s. 2 5. viz. 15. to the Juſtices, and 15. to the Clerk. And where 
the lands exceed the yearly Value of 40 C. 55. viz. 25. 6d, to the Juſtices, and 25. 64. to 
lerk. | 

af» the Clerk of the Peace ſhall inrol and ingroſs the Deed in Parchment, and deliver Where Tnrol- 
the Rolls thereof at the End of the Year to the Cuſtos Rotulorum, to remain in his Cuſtody, ment to be 
to the Intent that every Party who has to do therewith, may reſort and ſce the Effet and Kept -q [n+ 
Tenor of every ſuch Writing ſo inrolled. * 

The Makers of the Statute of Inrolments thought that very little Land would paſs by 
Bargain and Sale; for ſuch Bargainee ſhall never vouch by Virtue of any Warranty annexed 
to the Eſtate of the Land: And there is no Saving in the Act for Ceſtuy que Uſe, nor of any 


Uſe; nor does it give any Benefit of Warranty to Ceftuy que Uſe, unleſs the Uſe was executed 
before the Time therein limited. Co. 125. 4. 


_ 


. wt. — 


Secondly, How to inrol Deeds in the King's Bench. 


The Deed muſt be acknowledged by one of the Grantors, either in the Court, (on the 
Plea Side, Salk. 389.) or before a Judge of the Court, at his Chambers; and if it is 
acknowledged in Court, the Secondary aſks the Party, Whether be acknowledges the Deed 
to be his Deed ? And if he ſays he does, then he aſks him, Whether be defires that it be 
inrolled ? If he ſays he does, then the Secondary writes the Caption upon ſome Part of the 
Deed in this Manner : 


Acknowledged in the Court of our Sovereign Lord George the Second, now King of England, 
&c. before the King himſelf at Weſtminſter, on the — Day of — in the Year 
of his Reign, by the aboveſaid A. B. By the Court, 


A Baron and Feme came to acknowledge a Deed in Court, but the Court ordered the 
Acknowledgment of the Huſband, only to be entred. Mod. Ca. 263. 


Thirdly, Of inrolling Bargains and Sales in Lancaſhire, Cheſhire and Durham. 


By Stat. 5 Eliz. c. 26. All Inrolments of ſuch Writings indented (viz. as are mentioned 
27 H. 8. c. 16.) of any Bargain and Sale, of Manors, Lands, Tenements or Heredita- 
_ the above mentioned Counties, made and inrolled in ſix Months after the Date 

ereot z | 

In the Chancery at Lancaſter, or before the , Juſtices of Aſſiſe at Lancaſter, concerning 
Manors, Fc. in the ſaid County | | 

Or in the Exchequer at Cheſter, or before the Juſtices of Aſſiſe at Chefter, concerning 
Manors, Sc. in the ſai County; | | 

Or in the Court of Chancery at Durham, or before the Juſtices of Aſſiſe at Durham, con- 
cerning any Manors, Cc. in the faid County, 

Shall be deemed as good in Law as if the ſame Writings indented had been made and 
inrolled in any of the Courts at Weſtminſter. 

But the ſaid Act does not extend to any Manors, &c. in any City, Borough or Town 
Corporate, in any of the ſaid Counties wherein the Mayors, Recorders, Bailiffs, or other 
Officer or Officers having Authority, and have lawfully uſed to inrol any Evidences, Deeds 

or other Writings within their Precincts, or Limits. 


Fourthly, 


Bargains and Saies. "Pan; 


— 


Fourthly, Iz Yorkſhire, 


See the Statutes concerning Regiſtring and Inrolling Deeds and Wills in the Eaſt, w 

and North Ridings of Yorkſhire before, from p. 458 to 480. "I 
A. Covenant in a Deed of Bargain and Sale not inrolled is binding. T4. Raym. 
Pleading a Bargain and Sale without ſhewing it to be for a valuable Conſidctati 

ill upon Demurrer, but it is cured by Verdict or taking Iſſue on a collateral Fact. 


388. 
on will be 


(M) What Deed ſhall enure as and be deemed a Bargain and Sale, or not. 


Man in Conſideration of natural Love and Aſfeclion to his Daughter, and for 
ferment, did give, grant, bargain and ſell, alien, infeoff and confirm to her 
Heirs ; and about a Month after the Deed was acknowledged and inrolled : This not bein 
in Conſideration of Money, ſhall not enure as a Bargain and Sale, but as a Covenant to fant 
ſeiſed to Uſes ;, and the Inrolment ſhall not hurt it, becauſe the Uſes veſted immediate 
upon the Sealing of the Deed, and the Acknowledgment and Inrolment was altert 
7 Co. 40. 2 Co. 24. Cro. Eli. 394. Vent. 137. Lev. 56. ; 
If a Deed be acknowledged to be inrolled, and before Inrolment Livery is made, this 
will make it a Feoffment, and not a Bargain and Sale. 2 Inft. 672. 

So if a Man for a valuable Conſideration makes a Deed, and a-Zetter of Attorney for Liner 
and after the Deed is acknowledged and inrolled ; this ſhall then be a Bargain and Sale, 70 
Livery being made, 2 Roll. 787. 2 Inſt. 671, 672. 

No after Act in any Caſe ſhall make a good Deed void. Bid. | 

A Man, in Conſideration of Money, made a Deed of Gift, Grant, Bargain and Sale of 
his Lands to another and his Heirs, with a Letter of Attorney to make Livery if Livery be 
thereupon made before Inrolment, there it has been adjudged to paſs by the Livery, and 
not by the Inrolment. Poph. 49. 2 Inſt. 672. 7 | 


her Pre: 
and her 


(N) How a Bargain and Sale ſhall be talen. 


Firſt, Of Lands. 


| bs one bargains and ſells his Land to me for Money; To have and to hold to me generally 
and does not ſay to me and my Heirs; by this I have but an Eſtate for Life, and no 
more. Co. 87. Co. Lit. 10. Dyer 169. | | | 

If one, in Conſideration of 107. paid by me, bargains and ſells his Land to me and my 
Heirs; To have and to hold to me to the Uſe of the Bargainor for Life, the Remainder in 
Tail to me, the Remainder to the right Heirs of the Bargainor; the Habendum in this Cal 
is void, and I and my Heirs ſhall have the Land for ever. Dyer 155. 

If one in Conſideration of 107. ſells me Land for the Term of twenty Years, and dots 
not ſay when this Term ſhall begin; in this Caſe it ſhall begin preſently. 6 Co. 33. 


Secondly, Of Goods. 
If one ſells me any Thing by the Tod, Pound, Buſhel, Yard or Ell; it ſhall be a 


counted me aſſured, and reckoned according to the Cuftom of the Country and Place, 


and not according to the Statutes or the Meaſures of other Counties. Kelw.' 87. Pl. 
140, 41. | | , 
If one ſells me twenty Barrels of Ale, or ten Pottles or Cups of Wine; by theſe Barga 
I ſhall not have the Barrels, Pottles or Cups, with the Ale or Wine. But if one ſells - 
a Hogſhead or a Firkin of Wine, 'it ſeems by this Bargain I ſhall have the Hogſhead 1. 


f Firkin within the Wine. Plow, 86. 27 H. 8. 27. Bro. Contract 4. 


If one ſells me all his Trees in ſuch a Wood, and that J ſhall' not cut them until M- 


cbaelinas, and in the interim Hawks do breed in the Trees; it feems in this Caſe that UE 


Vendor ſhall have them, and that I may not meddle with them. 27 Af 29- And yet ks 
11 Co. 38. which ſeems to be the contrary. | | 


Where I make a Bargain and Sale to A. and before Inrolment I make another Bargain and 


Sale to B. of the ſame Land, and the Deed to B. is firſt inrolled: If the Deed to 4: is hot 


inrolled within ſix Months, then the Bargain and Sale to B. (whoſe Deed 1s molle 
good : But if the Deed to A. is inrolled within the fix Months, then the Deed to B. 50 


Hob. 165. Moor 41, Cro. Car. 217, 218, 284. 


A. barg 
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1 bargains and ſells to B. and before Inrolment they grant a Rent- charge to C. and 


afterwards the Deed is inrolled; here the Grant is good, and after the Inrolment, by the 
Operation of the Statute, it ſhall be the Grant of B. and Confirmation of A. But if the 
Need had not been inrolled, then it had been the Grant of A. and Confirmation of B. 


Co. Lit. 147. b. 


(0) How and to what Purpoſes a Deed of Bargain and Sale of Lands, and the 
Inrolment thereupon, fhall relate. 


HE Inrolment of a Deed of Bargain and Sale, when it is done within the ſix 

Months, ſhall to moſt Purpoſes relate to the Time of the Delivery, or of the Date 

je Deed. 
g * it is given as a Rule, that it ſhall have Relation to the Time of the Delivery of the 
Need, viz. to avoid all mean Eſtates and Charges made to a Stranger by the Bargainor 
iter the Delivery of the Deed before the Inrolment, but not to deveſt any Eſtate lawfully 
ſettled in the interim in the Bargainee himſelf. 

And therefore if one bargains and felis his Land by Deed indented to one, and after before 
the Deed is inrolled, he enters into a Statute, or grants a Rent-charge out of his Land, 
or makes a Leaſe of the Land to another, and then the Deed is inrolled within the Time ; 
in this Caſe the Relation ſhall avoid all the mean Charges and Eſtates. 

And if A. bargains and ſells his Land by Deed indented to B. and afterwards ſells the 
ſarne Land by Deed indented to C. and the Deed made to C. is firſt inrolled, and then the 
Deed made to B. is inrolled alſo within fix Months; in this Caſe B. ſhall have the Land, 
and the Relation of his Inrolment ſhall make the Inrolment of the other Deed void. 

So if A. levies a Fine of the Land to C. yet B. ſhall have the Land. 

But if the firſt Deed made to B. be not inrolled within the ſix Months, and the Deed to 
C. be inrolled within the ſix Months, contra. 4 Co. 71, Bro. Fait Inrol. 9. Dyer 218. 

If A. bargains and ſells Land to B. and after levies a Fine to B. of the ſame Land, and 
after within the ſix Months the Deed is inrolled; in this Caſe B. ſhall take by the Fine, 
and not by the Bargain and Sale. 4 Co. 71. 

If one Jointenant aliens all his Lands in Dale to A. and before the Inrolment the other 
Jointenant dies, and after the Deed is inrolled; in this Caſe but a Moiety and not the whole 
Land doth paſs. Bro. Fait Inrol q. 

If A. bargains and ſells his Land to B. and after this A. becomes Bankrupt, and the Com- 
miſſioners ſell the Land to C. and after the Deed is inrolled within ſix Months; in this Caſe 
B. and not C. the Purchaſor, ſhall have the Land. So held 4 Car. B. R. 

t Commiſſioners of Bankrupt aſſign over the Land to the Uſe of the Creditors, no Eſtate 
paſles until Inrolment. Jones C. J. 196, 197. Vent. 206. 2 Show. 156. Carth. 178. 
Sbew. 207. 

if A. bargains and ſells his Land held in capite to B. in Fee, and B. dies before Inrol- 
ment, and then the Deed is inrolled; in this Caſe the Heir of B. ſhall be in Ward. And 
ſo was it held by all the Juſtices in Sir Walter Earl's Caſe, Paſch. 15 Jac. Cur” Ward. 

And yet in this Caſe the Wife of the Bargainee ſhall not have Dower, as was held by 
2 Chief Juſtice, and Juſtice Walmſly, 3 Fac. C. B. and again in Sir Robert Barker's 
Caſe, 6 Fac. | 
And it one bargains and ſells his Land to J. S. and after this the Rent incurs, and then 
the Deed is inrolled; the Bargainee and not the Bargainor ſhall have the Rent. Per Curiam 
B. R. Hill. 11 Car. | | | 
if A. bargains and ſells his Land to B. in Fee, and then marries C. and dies, and C. is 
endowed, and after the Deed is inrolled; in this Caſe the Dower of the Woman ſhall be 
taken away by Relation, as was held in Baron Frevil's Caſe, 22 Eliz. C. B. 

If A. bargains and ſells Land to B. and C. in Fee, and B. releaſes to G. before the In- 
rolment ; this Releaſe is void. 8 Fac. C. B. 
if 4. Diſſeiſor bargains and ſells the Land diſſeiſed to B. in Fee, and the Diſſeiſee releaſes 
to the Bargainor, and after the Deed is inrolled; in this Caſe this Releaſe ſhall avail B. So 
beld in Mocket's Caſe, 10 Eliz. | 

It A. bargains and ſells his Land to B. and B. before Inrolment bargains and ſells the 
Land to C. the firſt Deed is inrolled, and then the ſecond Deed is inrolled ; in this Caſe the 
laſt Bargain and Sale is void, and ſhall not be made good by Relation, as was held by the 
Court in Sir Robert Barker's Caſe, 6 Jac. 

It a Leaſe be made rendring Rent on Condition to re-enter for Non-payment, and the 
Leſſor bargains and ſells the Reverſion by Deed indented, and after the Deed _ the 
e 8 E ent 
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Rent is in Arrear, and then the Deed is inrolled; in this Caſe it ſhall not relate 6 
Re- entry for the Condition broken. So held in Sir Chriſtopher Hatton's Caſe, Swen 
If A. bargains and ſells Land to B. in Tail, and B. before Inrolment of the Deed mak 
a Leaſe according to the Statute of 32 H. 8. and after the Deed is inrolled ; this ig , un, 
Leaſe. So it bas been adjudged. 800d 

Neither the Death of the Bargainor nor Bargainee before Inrolment ſhall hinder the paſſ 
of the Eſtate. 2 Inſt. 674. Hob. 136. And. 219, 337. t ing 
A Releaſe by a Stranger to the Bargainee before Inrolment ſhall be good. 2 J. 674,67 
Where the Bargainee before Inrolment ſells the Land, and after the Deed is roll 


is good. Co. Lit. 147.6. 2 Inſt. 674, 675. ſed vide Hob. 136. Cro. Fac. 52. Vent. 360, 


Conſideration. 


A Bargainee ſhall have Rent which incurs after Bargain and Sale, and before th 


e Intol. 
ment. Sid. 310. Owen 150. Godb. 209. rol 


F) Of Bargains and Sales of Goods and Chattels. 


3 and Sale may be made of Goods and Chattles, without any ſuch Solemmitr. 
as before; for it may be by Word (a) as well as by Writing, with or without = 
Words of Bargain and ſell, as well as by thoſe Words; by a Deed Poll, as well as by a 
Deed indented, and that without any Inrolment at all, and without any Delivery of any Part of 
the Things ſold, or of any Piece of Money (as the Manner is) in the Name of Seiſin. Hep. 
Touch. 224. | | 

But in this Caſe alſo ſome Reſpect is to be had unto the Cauſe and Confideration of the 
Bargain, as well as in the Caſe of the Bargain and Sale of Lands. 

For perhaps in the Caſe of a Grant, or Bargain and Sale of Goods or Chattels by Ded 
in Writing, the Conſideration is not material. Plow. 308. 

And if a Man by his Deed under his Hand and Seal bargains and ſells Timber, Trees 
or any other Thing, without any Conſideration at all, the ſame may paſs well enough, yet 
if the Contract be by Word, or by Writing, ſealed and not delivered, if there be no Conk- 
deration, or no good Conſideration of it, it is of no Effect at all. | 

And therefore if a Man by Word of Mouth ſells me his Horſe, or any other Thing, and 
I give him or promiſe him nothing for it; this is void, and will not alter the Property d 
the Thing ſold. 

But if one ſells me a Horſe, or any other Thing for Money, or any other valuable Con- 
ſideration, and the ſame Thing is to be delivered to me at a Day certain, and by our 
Agreement a Day is ſet for the Payment of the Money, or all or Part of the Money is paid 
in Hand, or I give Earneſt-Money (altho* it be but a Penny) to the Seller, or I take the 
Thing bought by Agreement into my Poſſeſſion where no Money is paid, Earneſt given, 
or Day ſet for the Payment; in all theſe Caſes there is a good Bargain and Sale of the Thing 
to alter the Property thereof; and in the firſt Caſe I may have an Action for the Thin, 
and the Seller for his Money; and in the ſecond Caſe I may ſue for and recover the Thing 
bought; in the ird I may ſue for the Thing bought, and the Seller for the Reſidue cf 
the Money; in the fourth Caſe where Earneſt is given we may have reciprocal Remedies one 
againſt another; and in the 4ſt Caſe the Seller may ſue for his Money. 

If A. ſells Cloth to B. for 105. and B. takes away the Cloth againſt the Will of 4. in 
this Caſe A. ſhall have an Action of Treſpaſs againſt B. 

And if A. ſells Cloth to B. for 105. in his Election to make it a Bargain or not, and it 
he will he may keep his Cloth until the other pay him; and if A. ſays nothing, but ſuffers 
2 to take it away, he may make it a Bargain if he will, and bring an Action of Debt tor 

is Money. 

If I offer Money for a Thing in a Market or Fair, and the Seller agrees to take my Offer, 
and whilſt I am telling the Money as faſt as I can, he ſells the Thing to another : Or when 
I have bought it, we agree that he ſhall keep it until I can go home to my Houle to fetch } 
the Money; in both theſe Caſes, eſpecially in the firſt, the Bargains are good, ſo as the 
Seller may not ſell them afterwards to another, and upon the Payment, Tender and Refuſal 
of the Money agreed upon, I may take or recover the Things. Dyer 29, 30. 14 H. 7. 11: 
21 H. 8. 19. 9 H. 7. 6. 10 H. 7. 6. | Plow. 432. 

See before (p. 116, &c.) concerning the Sale of Goods and Chattels. 
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(a, A Parol Gift without ſome Act of Delivery will not alter the Property. 2 Stra. 95 5. 
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Of Deeds of Gift. 
* Word Gift imports no more than the Transferring of the Property of a Thing 


from one to another without a valuable Conſideration, 

A Gift is of a larger Extent than a Feoffment, which is always applied to corporeal and 
jmmoveable Things. For a Gift is applied to Things moveable or imoveable, as Trees, Cat- 
le, Houſhold-ſtuff, Sc. the Property whereof is and may be altered as well by Gift as by 

or Grant. , 
gp fr in this Senſe a Gift is ſometimes by the 4 of the Party, as when one Man gives a 
Thing to another. 

And this is or may be either by Word or by Writing. 

And ſometimes it is by A# of Law, as when a Woman is married to a Huſband, or one 
s made Executor to another; in theſe Caſes by the Marriage only, or taking of the Exc- 
cutorſhip, the Law gives all the Goods of the Woman to the Huſband, and of the Teſtator 
to his Executor. 

So where one takes my Goods as a Treſpaſſer, and I recover Damages for them upon a 
Suit in Law); in this Caſe the Law gives him the Property of the Goods, becauſe he has 

aid for them. | 
F But the Word Gift is ſometimes taken more ſtrictly, and applied to a Conveyance or 
Paſſing of an Eſtate of Lands or Tenements to another (only) in Tail, wherein the Word 
Dedi is moſt commonly uſed. | 
And then he who gives the Land is called the Donor, and he to whom it is given the 
Donee. 

And this by the Common Law was for the moſt part by Deed, though it might he by 

Parol, But ſee the Stat. 29 Car. 2. c. 3. before at p. 116. 
By the Stat. 3 H. 7. c. 4. (reciting that oftentimes Deeds of Gift of Goods and Chattels 
had been made, to the Intent to defraud Creditors) it is enacted, That all Deeds of Gift of 
Goods and Chattels made or to be made of Truſt, to the Uſe of that Perſon or Perſons that 
made the ſame Deed of Gift, be void and of none Effect. See the Stat. 29 Car. 2. c. 3. 
& 13 Eliz, c. 5. before, at p. 116, 117. 

By giving all one's Goods there ſeems to be a fecret Truſt and Confidence, that the Do- 
nee ſhall deal favourably with the Donor in reſpect of his Poverty, or permit him, or ſome 
other for his Benefit or Uſe, to be in Poſſeſſion, Ec. 

And therefore when any Gift ſhall be made in Satisfaction of a Debt, let it be made, 

1. In a public Manner before Neighbours, and not in private. 

Dona Clandeſtina ſunt ſemper ſuſpicioſa. 3 Co. 80. 
Clauſulæ inconſuete ſemper inducunt ſuſpicionem. Ibid. | 

2. Let the Goods and Chattels be appraiſed to the full Value, and the Gift made in Satis- 
faction of the Debt. 

. After the Gift, let the Donee take Poſſeſſion of them; for the Continuance of the Poſ- 
ſeſſion in the Donor is a Siga of a Truſt. Wood's Inft. B. 2. c. 6. 

For more concerning theſe Deeds of Gifts of immoveable or moveable Things, ſee Deed 
and Grant in toto, wherein all the Learning touching this Matter is involved. 

For the Words Gift and Grant are often confounded. 


And ſee before, Concerning the. Acquiſition or Conveying perſonal Eſtates by Gift, p. 110. 


S8 E C T. X. 
Of Grants, 


(A) Grant what, and Grantor and Grantee who, 


T HE Word Grant taken largely, is where any Thing is granted or paſſed from one to 


another, 


And in this Senſe it comprehends Feoffments, Bargains and Sales, Gifts, Leaſes, Charges, 
and the like; for he that gives or ſells grants alſo. In this Caſe it is ſometimes in Writing 
or by Deed, and ſometimes by Word without Writing, 


Bu 
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Rents, Ser- 
vices, c. 


But a Grant in a ſtricter Senſe and properly is a Conveyance in Writing of ſuch 28 
poreal Thing as lies in Grant, and not in Livery, and which cannot paſs by Wa 
without Deed. N= OY 

Or it is the Grant of ſuch Perſons as cannot paſs any Thing from them but by D 
the King, Bodies Corporate, Cc. eech a 

And although it may be made by other Words, yet it 1s moſt commonly made by 
Word Grant, as being moſt proper to the Purpoſe, Co. Lit. 172, 332. 4 Ra 
Lato 29. 5 f 

Therefore amongſt Hereditaments, ſome are ſuch as are ſaid to lie in Livery, ;.e. f 
as whereof Livery of Seiſin may be made, as Manors, Houſes, Lands, Se. And ** 1 
ſuch as do not lie in Livery, i. e. whereof no Livery of Seiſin can nor needs to be made, be 
they paſs by the Delivery of the Deed without any more; and of this Sort are Rents, Re. 
verſions, Services, Advowſons in Groſs, and the like; which Things cannot paſs from Ma, 
to Man without Deed or Matter of Record, which is of a higher Nature than a Decd 05 
Lit. 49. Ws 

He . makes a Grant is called the Grantor, and he to whom it is made is called d. 
Grantee. : 


(B) Kinds of Grants. 


8 E Grants are of the Land or Soil itſelf, and ſome are of ſome Profit to be taken 
out of or from the Soil, as Rent, Common, Se. 
And ſome are of Goods and Chattels, and ſome are of other Things, as Authorities, Elec. 
tions, Sc. | p 
And they are made ſometimes by Matter of Record, and ſometimes by Deed or Writing 
in the Country, and ſometimes by Word without either. 

Some Grants alſo tend to charge the Grantor with ſomething he was not charged with 
before, and ſome to paſs ſomething out of him to the Grantee z and ſome tend to diſcharge 
the Grantee of ſomething wherewith he was charged or chargeable before, and whereof he 
is now hereby diſcharged. 


(C) What Grants muſt (or may not) be ly Deed in Writing. 


Y the Stat. 29 Car. 2. c. 3. No Leaſes, Eſtates or Intereſts, either of Freehold or Terms 

of Years, or any uncertain Intereſt, not being Copyhold or Cuftomary Intereſt, of, in, 

to or out of any Meſſuages, Manors, Lands, Tenements or Hereditaments, ſhall at any 

Time be aſſured, granted or ſurrendred, unleſs it be by Deed or Note in Writing, ſigned 

by the Grantor, &c, or their Agents, lawfully authorized by Writing, or by Act and Ope- 

ration of Law. bby f 

Before this Statute the Common Law ſtood thus as to what Grants ſhould be by Deed, 

or might be by Word ; and the ſame Laws, as far as they are not within the ſame Statute, 
ſtill remain in Force. 


Corporations? By the Common Law Corporations, as Dean and Chapter, Mayor and Commenalty, and 


ſuch like, regularly can neither grant Lands, Goods or Chattels, but it muſt be by 
Deed. 

But the Grantees of ſuch Perſons, and all other common Perſons, might (before the Stat. 
29 Car. 2. c. 3.) grant or give any Thing which lies in Livery, as Manors, Houſes, Lands, 
and ſuch like Things, in Fee-ſimple, Fee-tail, for Life, for Years, or at Will, by Word 


without Deed. 


And if a Leaſe was made of any ſuch Thing for Life or Years, with a Remainder over in 
Fee-ſimple, Fee-tail or for Life; it was good although it were by Word without any Deed 
in Writing. Perk. $.64. 4 H. 7. 17. Plow. 150. 16 H. 7. 3. Lit. $. 60. 

And ſuch Things as are ſaid to lie in Grant and not in Livery, could not be granted of 
given, had or taken without Deed, unleſs it was in ſome ſpecial Caſes. ä 

And therefore Rents and Services, and ſuch Things which are in Groſs, and not incident 
to ſome other Thing, may not be granted without a Deed ; and therefore if a Rent - charge 
be granted unto me for Years, I may not grant this Rent over without Deed. And if there 
be Lord and Tenant of arable Land by Fealty, and the Service of yielding the tenth Sheaf 
g * before it be ſowed; the Lord cannot grant this Service for Tears without 

eed. | 
| 2 . ha he ve But 
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" far if a Rent, or any Service be Parcel of or incident to a Manor, or any other Thing 
hich is grantable without Deed ; in this Caſe by the Grant of the Principal by Word this 
Thing might paſs as belonging thereunto without any Deed. | 
2 Alf Rents or Services might be granted upon a Partition by one Coparcener to another 
hour Deed. Co. Lit. 49. Dyer 439. Perk. §. 60, 61,63. Bro. Grant 59. 
: A Reverſion could not be granted in Fee-{imple, Fee tail for Life or Years without Deed, Revertion or 
leſs it be in Caſe where it is Parcel of a Manor. 2 | Remainder, 
But a Reverſion might be granted upon a Partition by one Coparcener to another with- 
out any Deed. And the ſame Law was of a Remainder.” And therefore if one made a 
Leaſe for Life or Years to one, the Remainder in Fee-fimple, Fee-tail or for Life to ano- 
ther without Deed ; howſoever this was a good Remainder in the firſt Creation without Deed, 
et this Remainder could not be granted over without Deed. Perk. $. 61. Dyer 174. 
Vw, 433 Bro. Grant 104. : | ; | 
A Parſonage or Rectory, although it conſiſted of nothing but Tithes, and the like, beſides Advowſon, 
the Church and Church-yard, and had no Houſe nor Glebe belonging to it, yet it might be Tithes, Ce. 
granted without Deed in Fee-ſimple for Life or Years, and then the Tithes and Offerings 
would pals as incident, a : 
But the Tithes alone, or a Portion of Tithes, Oblations, Mortuaries or Obventions, were 
not grantable by themſelves without Deed. 15 H. 7. 8. 16 H. 7.2. 19 H. 8. 12. 21 U. 


6 
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7 * therefore a Leaſe Parol of Tiches, although it was but for Years, was not good. 
And if the Parſon agreed with one of his Pariſhioners, that he ſhould have his own 

Tithes; this was not a good Grant of the Tithes, neither might it be pleaded or uſed ſo, 

but perhaps by way of Agreement a Pariſhioner might retain his Tithes. 36 El. B. R. 

And if a Leſſee for Years of Tithes will grant it over to another at Will only, it could 
not be done without Deed, as was held by Baron Denham, 2 Car. at Sarum Aſſiſes. 

And yet it was held, that a Parſon might grant his Tithes from Year to Year to him that 
was to pay them without any Deed z but this was by way of Retainer. Mic. 8 Zac. Dr. Long- 
worth's Caſe. | 

But this Grant or Agreement might be made to and with the Party himſelf that was to 
pay the Tithes, and not with another: Neither could this Intereſt be aſſigned, or a Stranger 
take Advantage of it, as hath been agreed in the Caſe of Hawkes and Brafield, Paſch. 

ac. B. R. | | 511 
245 Ad vowſon in Groſs could not be granted without Deed; even the Grantee of the 
Grantee of an Advowſon is to ſhew both the Deeds. | 

But an Advowſon was grantable upon a Partition between Coparceners without Deed. 

And an Advowſon incident to a Manor or Piece of Land was grantable with the Manor 
or Land without any Deed. 

The next Avoidance to a Church was not grantable without Deed. 21 Ed. 3.38. 11 H. 
4. 3. Dyer 29, 10. Co. 1. Plow. 130. 9 Ed. 4. 47. | 

Common of Paſture, Eſtovers, Turbary, Fiſhing, Sc. could not be granted in Fee-ſimple, Common of 
Fee-tail for Life or Years, unleſs it be in Caſe of Partition, or of Appendancy, as incident Paſture, &c. 
to ſome corporeal Thing without Deed, 


And therefore if a Man granted by Word of Mouth to me Common for twenty Beaſts 
in this Manor; this would not be good. ; "0601 | | 
8 "ROMs if it was granted to me by Deed, might I grant this over to another without 

Sed. 1 1 0 

But if a Man had Common of Paſture Appendant or Appurtenant to his Land; in this 
Caſe he might grant his Land with the Common Appendant by Word only without any 
Deed. Perk. $. 61. | | = | F e 

Franchiſes, as Fairs, Markets, Courts, Warrens, and the like, or the Profits thereof, were Franchiſes, 
not grantable without Deed. F 4 157% 00 | 888 

But a Hundred was grantable without Deed, for that is Liberum Tenementum. Hundred. 
f Un hi” of a Mill, Country, Ferry, Corody, or the like, were not grantable without 

ced, 1 5 1. 7. 8. ' | 

Things in Aclion, as a Right or Title of Action that only depends in Action, and Things Things in 
of that Nature, as Rights and Titles of Entry to any real or perſonal Thing, are not gran- Action, &e, 
table at all but by way of Releaſe to the Tenant of the Land, c. by which Means it may 
be extinguiſhed : but this neither may not be without Deed. r 1 

And therefore if a Man takes my Goods as a Treſpaſſor, or I deliver him my Goods to 
keep, and after I will give theſe Goods to him, I cannot do this without Deed. 6 H. 7. 9. 

Dyer 91, 126. Do. & Stud. 16. | 
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Politick Bo- 


taint or out- 


An Election, Condition, Covenant, Aſſent, Licence or Liberty, cannot be crea 
annexed to an Eſtate 1 3 3 without Deed. Dyer 281. ted ang 

A Privilege to hold Land for Life without Impeachmen 
without Deed. | 2 e Erantable 

Offices for the moſt part are not grantable without Deed. 

And yet ſome inferior Offices, as Stewards, Bailiffs, and the like, are, for ſuch Of, 

a Lord of a Manor may retain by Word without Deed. 9 Co. 9. de 

Moſt Chattels real and perſonal might be given and granted without Deed. 

And therefore if a Man by Word of Mouth granted, gave or fold me his Leaſe for V. 
the Wardſbip of Body and Land, or the Wardſhip of Land that he had by Reaſon Py. 
Tenure by Knight's Service, or by Grant from the King, or granted or ſold me the I; 8 
ſtanding upon his Ground, the Corn growing upon his Land, his Horſe, Sword, Plate, o 
other Houſhold-Stuff; this is a good Grant or Gift. But the Wardſhip of the Body of = 
Heir only, cannot be granted without Deed. ER 7.0. 

So a next Preſentation cannot be granted without Deed. Perk. $. 57, 60. Bro. Done 
Dyer 10. 5 H. 7. 35, 36. Plow, 150. 9 


(D) Pings neceſſary to every good Grant. 


RW ENR theſe Things are requiſite in every good Grant or Gift: 
1. That there be a Grantor, Donor, Sc. and that he be a Perfon able to grant 
and not diſabled by any legal or natural Impediment. | x 
2. That there be a Grantee, Donee, &c. and that he be a Perfon capable of the Thing 
granted, and not diſabled to receive it. 
3- That there be a Thing granted, and that the Thing be ſuch a Thing as is grantable, 

4. That it be granted in that Order and Manner that Law requires : As where the Thing 
is not grantable without Deed, that it be done by Deed. 

And if it be done by Deed, that the Deed have apt Words to deſcribe and fet forth the 
Perſon of the Grantor and Grantee, and Thing granted, Sc. and that all neceſſary Circum- 
ſtances, as Sealing and Delivery, and Livery of Seiſin, and Attornment, where it is need- 
ful, be obſerved. | 

5. That there be an Agreement to and Acceptance of the Grant or Thing granted 
by him to whom it is made, and for Default in either of theſe Particulars a Grant may 
be void. In acquirendo rerum dominio, ſcilicet quod donationes non valent, licent fint incepte, 
niſi ſint per fectæ. | 

But if Grants be very antient, and Things granted have been enjoyed according to 
the Grant ever ſince the Making of it; in this Caſe the Grant may be good notwith- 
ſtanding ſome legal Defect in ſome of theſe Particulars. Co. 73. Plow. 555. Perk. .. 
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See concerning Things neceſſarily incident to every good Deed, before p. 164, 165. 
(E) Me may be a Grantor, 


WO Things are requiſite relative to the Grantor : 

Firſt, That the Grantor be a Perſon able to grant. | 

Secondly, That if the Grant be by Deed, that he be ſufficiently deſcribed and ſet forth, 
either by his proper Names, or elſe by ſome other Matter of Diſtinction. 

Note theretore, that whoſoever may be a Feoffor, may be a Grantor. | 

And any Natural, Politick or Corporate Body (not prohibited by Law, as Monk, Friet, 
Woman Covert, Infant, and ſuch like) may be Grantor, Donor, Sc. and the Grants of 
ſuch Perſons will be good. Perk. $. 3. iq 3 

An Alien may and is able to grant or give any Thing that he is capable to have or take 
by Grant or Gift. 5 l | op 

A Perſon attainted of Treaſon or Felony may give or. grant his Land; and this 18 good 
againſt all others beſides the King and the Lord of whom his Land is held. | 

And he may grant and give his Goods to relieve himſelf in Priſon ; and this will be good 
againſt all others, and the King and Lord alſo. | | 

A Perfon outlawed in a perſonal Action, may give or grant his Goods or Chattels, and 
the Gift or Grant will be good againſt all others but the King. Perk. $: 26. 


Feme Covert; The Queen may, without the Agreement of the King; make Grants, Gifts, Ec. of bet 


Lands or Goods; but another Woman that has a Husband cannot give or grant her Lands 
or Goods without her Husband's Conſent, unleſs it be in ſome ſpecial Cafes. = | 


And 


Ch. 6. F. 10. Grants, 663 


and although ſhe recites by the Deed that ſhe is Sole and not Covert, yet this will 
ey” the Caſe be ſo, that by Agreement between her and her Husband there be a cer- 
tan Portion of her Husband's Lands or Goods allotted unto her to diſpoſe of and manage 
ic her Pleaſure, yet ſhe alone without her Husband can make no good Grant or Gift of any 
Part of theſe Lands or Goods. | 

But if ſhe grants any Thing by Fine, and the Husband does not avoid it during the 
Coverture ; this Grant will bind her after his Death. 

And if ſhe makes a Gift or Grant of her Husband's Goods, it is thought this is not good 
antil her Husband agrees to it. Co. Lit. 3. Perk. §. 8, 20, 41. 

An Infant cannot make any Gift or Grant, Sc. that is good but in ſpecial Caſes : For Infant, 
* he makes any Grant or Gift that takes Effect by the Delivery of the Deed only; as if 
he grants a Rent-charge out of his Land, or makes a Feoffment with a Letter of Attorney, 
or gives Livery of Seiſin, or gives or ſells his Horſe, and the Buyer or Donee takes him 
himſelf ; theſe are void ab initio. | : 

And if the Grant or Gift takes Effect by the Delivery of his own Hand; as if he makes 
a Feoffment, and gives Livery of Seiſin himſelf, or ſells a Horſe and delivers him with 
his own Hands; this is voidable by the Infant himſelf, or others that ſhall have his Right, Sc. 

But if an Infant grants any Thing by Fine; this muſt be avoided during his Mino- 
rity, or elſe it cannot be avoided at all. 9 H. 7. 24. 26 H. 8. 2. Perk. F. 12, 13, 14, 


I 


9. 7 H. 4. 5. 1 | | 
All Grants that are made by Dureſs, are voidable by the Parties themſelves that make it, Dureſ, 
or others that have their Eſtates, &c. 
© But if it be done by Fine, it is good and unavoidable. Perk. F. 16. 
All Gifts, Grants, &c. made by Deed in the Country, by thoſe that are de non ſane me- Non ſane 
morie, are good againſt themſelves, but voidable by thoſe that are their Heirs, Executors, emorie. 
or have their Eſtatesz but if it be by Fine, it is good and unavoidable. 4 Co. 123, 124. 
A Man that is born dumb, or dumb and deaf, if he has Underſtanding, may by De- Born dumb, 
livery of the Deed and making of Signs, make a good Grant, Gift, c. &c. 
But a Man that is born deaf, dumb and blind cannot. Perk. F. 25. | 
A Baſtard may give or grant as well as any other Man, after he has got a Name by Re- Baſtard. 
putation. Perk. F. 20. 
A Parſon may grant any Thing belonging to his Parſonage for no longer Tirne than for Parſon: 
his own Life, and therein likewiſe but during his Reſidence, although he has the Conſent 
of the Patron and Ordinary. 
Neither the Head without the Members of a Corporation, nor the Members without the Corporation. 
Head, as Dean without the Chapter, or Chapter without the Dean, may give or grant any 
of the Lands belonging to the Corporation. Perk. F. 31, 32, 33. 
One Executor or Adminiſtrator may give or ſell any of the Goods of the Deceaſed, and Executors. 
this is good to bind all the Reſt. | 
For more concerning who may grant, &c. ſee before, p. 165. 


15 F) Of naming the Grantor. 


* Name of the Perſons in Grant is ſet down only to diſtinguiſh Perſons, and to 
make the Perſon intended certain : And therefore notwithſtanding it is beſt and moſt 
lae to deſcribe the Perſon by his true and proper Name of Baptiſm, and alſo by his Sur- 
name; and if it be a Corporation, by the true Name whereby the Corporation is made; 
yet Miſtakes in this Caſe, unleſs they are very groſs, will not make void the Grant; Nihil 
ſacit error nominis cum de corpore conſtat. | | 
And therefore if one that is a Baſtard has got a Name by Reputation in the Place where 
he lives, or another Man has got another Name by common Eſteem, than his own right 
Name, or is uſually called by another Name than his true Name in the Place where he lives; 
in theſe Caſes they may grant by this Name, and the Grant is good. 
And if a Man be baptized by one Name, and after be confirmed by another, ſome have 
ſaid he may grant by either of theſe Names. Sed quere. | 
And if Jobn at Stile grants by the Name of William at Stile; this Grant is good. Et /i 
6 ſimilibus. 6 Co. 63. Co. Lit. 3. Perk. $. 41, 39- | 
And theſe Grants are good, eſpecially when there is ſome other Addition to make it 
more certain; as when a Duke, Marquis, Earl or Biſhop, grants by their Names of Honour 
* Vignity, and grant without any Name, or with a falſe Name of Baptiſin, as when the 
2 of Suffolk by the Name of the Duke of Suffolk, without any more Words; or by the 
Name of William Duke of Suffolk, when his Name is Joby; or the Biſhop of Norwich 
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grants ſo: Theſe are good Grants, becauſe there is but one ſuch Duke and one ſuch Ble 
within the Kingdom. 0 
So if a Dean and Chapter, Mayor and Commonalty, grant by the Name of their Co- 
ration without any Addition of Chriſtian or Surname; it is good. Fitz. Grant 67. pt 
„42. | | n 
And eſpecially theſe Grants are good when the true Name appears in ſome other Par of 
the Deed ; as when John at Stile recites by his Deed that his Name is Jobn at Stile, and b 
the ſame Deed grants by the Name of Thomas at Stile. Or Alice at Stile, reciting by ha 
Deed that ſhe is a Feme Covert, when in Truth ſhe is Sole. Perk. F. 40. N 
But if an ordinary Man grants by his Surname only without any Name of Baptiſm, or b 
his Name of Baptiſm without any Surname at all: In theſe and ſuch like Caſes for the 50 | 
part the Grant will be void for Uncertainty, unleſs there be ſome other Matter in the Deed 
to help it, or ſome Matter done ex poſt facto to ſupply it; for in ſome Caſes where the 
Thing granted lies in Livery, ſuch a Miſtake or Incertainty in the Grant may be helped b 
the Livery of Seiſin upon the Deed afterwards. 3 H. 6. 26. Perk. F. 38, 42. J 
And ſo alſo it is in the Names of Corporations; for if the Variance and Miſtake 
Omiſſion or Alteration be only in ſome ſmall Matter, ſo as it is literal and verbal only, the 
Grant will not, be hurt by it. But if the Miſtake or Omiſſion be in the Subſtance of the 
Name, the Grant may be void by it. And therefore if Decanus & capitulum Ecclefie Cath 
Sanfte & individ. Trin. Caerlil. grants by the Name of Decanns Eccleſiæ Cathed Sande Juin. 
in Caelil. & totum capitulum Eccleſie præditt. this is good: Et fic de fimilibus: For if the 
Senſe ſtill remains either expreſly or by neceſſary Implication, and the Deſcription be ſuch 
as imports a ſufficient and certain Demonſtration of the true Name of the Corporation ac. 
cording to the Foundation thereof, it ſuffices. But if any of the Subſtance or Eſſence of 
the Name be omitted, contra. And therefore if a Corporation, incorporated by the Name 
of Prepoſiti, Sc. Collegii Regalis Coll. beate Marie de Eaton, juxta Windſor, grant by the 
Name of Per. & ſociorum Colleg. Regalis de Eaton, Sc. leaving out Collegium & beate My 
rie; this Grant is void. 6 Co. 65. 10 Co. 122, 124. 11 Co. 19. Dyer 110. | 
A Corporation Aggregate cannot grant to the Head of the Corporation. L4. Rayn. 775 
A Grant to a Knight by the Name of Eſquire is void. Ld. Raym. 303. 
A Grant to a Man by a wrong Name may be good, Si conſtat de Perſona, but the De 
monſtratis Perſonæ muſt appear upon the Face of the Grant. T4. Raym. 304. 
For more concerning naming the Grantor, ſee before, p. 203. 


(G) Who may be a Grantee. 


A to a Grantee thtee Things are requiſite: 
X 1. That the Grantee be a Perſon capable, 7. e. that he be a Perſon in Being at the 
Time of the Grant made, and not diſabled by any legal Impediment to take by the Grant, 

2. That if the Grant be by Deed, the Grantee be ſufficiently named, or at the leaſt ſc 
forth and diſtinguiſhed by ſome circumſtantial Matter, and that he be ſo named or deſcrived 
as that he may be capable to take by the Name or Deſcription. 

3. That he himſelf, and not a Stranger, takes by the ſame Grant. 

All Natural, Politick or Corporate Bodies that are not diſabled by Law, may be Grantees; 
And all Perſons that may be Grantors may be Grantees; and ſome others that cannot 
grant or give, yet may take or receive. And a Grant made to one, two, three or twenty 
ſuch Perſons, is good. Co. Lit. 2, 3. Perk. F. 42. | ; 

A Grant of Land, or Rent in Poſſeſſion to the right Heirs of J. S. J. S. being then li. 
ing, is void ; for there neither is nor can be any ſuch Perſon in Rerum natura, for no Man 
can be an Heir to another that is living: But ſuch a Grant to one in Remainder 1s good, 
if ſo be that J. S. dies before the particular Eſtate ends, and before the Remainder happen. 
So if a Grant be to him or her that ſhall be the firſt Child of J. S. and he has no Child a 
the Time of the Grant, this is void. So if a Grant be made to the Wife or Child of J. 
when there is none ſuch, it is void: As if a Grant be to J. S. and to his firſt-born 2 
to J. S. and her that ſhall be his Wife, and he has at the Time of the Grant neither 1 
nor Son; in theſe Caſes the Grant is void as to the Wife and Son, and J. S. ſhall have 
by the Grant. Co. 101. 2 Co. 31. Perk. F. 52, 54. 3 

An Alien may be a Grantee, but if any Thing be granted to him whereof he is "7 
pable; as an Eſtate of Lands in Fee-ſimple for Life or Years, he cannot hold it, but 
King will have it from him. 4 

A Perſon attainted of Treaſon or Felony before or after Attainder may be a _ 
but he cannot hold the Thing granted; for if the King or Lord will, he may have 


him. So alſo Perſons outlawed in perſonal Actions may be Grantees of Lands or G 2 


6 


Ch. 6. §. 10. 2 
dot the King will have the Profits of the Lands and Property of the Goods. Co. Lit. 2. 
8. | | 

* Fama Covert may be a Grantee, but her Huſband may by his Diſagreement avoid Feme Covert, 
he Grant; and yet if he does not avoid it in his Life-time, the Grant will be good: And 
he chat will have the Grant to be void, muſt ſhew the Huſband did diſagree to it. Perk. 

; Co. Lit. 2. 5 
1 Infant may be a Grantee, for this is preſumed to be his Advantage; and yet at his Infant. 
full Age he may agree to it and perfect it, or diſagree to it, and avoid it without any Cauſe 

d. Perk. F. 4. Co. Lit. 2. f | | 
. de non ſane memorie may be a Grantee as well as any other Man, and it ſeems theſe Men 9 mn 
Grants cannot be afterwards avoided. But ſuch Men may not be Grantees of Offices of Jane memerie. 
Truſt, and ſuch like Things. Co. Lit. 2. | Pa 
A Baſtard, Perſons deformed having human Shape, Lepers, and ſuch like, may be Baſtard, Per- 


Grantees of Lands or Goods, c. as other Men may be. ia. 3 defotmed, 
An Hermaphrodite may be a Grantee according to the moſt prevailing Sex. Ibid. Hermaphro- 


A Clerk convict, and a Man impriſoned, may be a Grantee as well as another; and ſo alſo Clerk convia., 
might a Villain of the King, or of a common Perſon ; but he could not retain the Thing Villain. 
granted, for the King or Lord might have it from him if he would; neither could Monks, 

Friers, and ſuch like Perſons, be Grantees, for they were utterly diſabled. Co. Lit. 3. 


Perk. F. 48, 51. 
as to this Head, ſee before, p. 207. 


(H) Of naming the Grantee. 


O Egularly it is requiſite that the Grantee be named by his Names of Baptiſm and Sur- 
| R name; and fo it is moſt ſafe ; and ſpecial heed muſt be taken to the Name of Baptiſm, 
for that a Man cannot have two or more Names of Baptiſm, as he may of Surnames. Co. 
Lit. 3. | 3 | | | 
And yet in ſome Caſes, tho* the Name be 'miſtaken the Grant is good; as if a Grant be 
to J. S. and Em his Wife, and her Name is Emelin, (Bro. Noſme g.) z or a Grant is made to 
Alfrid Fitz- James, by the Name of Etheldred Fitz- James, (Bro. Confirmation 30.); or a 
Grant be to Robert Earl of Pembroke, where his Name is Henry; or to George Biſhop of 
Norwich, where his Name is John, (6 Co. 65. 27 Ed. 3. 85.); or a Grant be to a Mayor 
and Commonalty, or a Dean and Chapter, and Mayor or Dean is not named by his proper 
Name, (Co. Lit. 3.)z or a Grant be to F. S. Wife of V. S. where ſhe is Sole: All theſe and 
ſuch like Grants are good; for in this Caſe the Rule doth hold utile per inutile non vitiatur. 
(Dyer 119.) And if one be baptized by one Name, and after confirmed by another, yet a 
Grant to him by his firſt is good; and ſo alſo ſome think of a Grant to him by his ſecond 
Name; ſed Quære of this. Alſo when a Baſtard has got a Name by Reputation, a Grant 
may be made to him by that Name, and it is good. Co. Lit. 3. 

If a Grant be made to V. at Stile, by the Name of V. at Gappe ; this is a good Grant 
notwithſtanding this Miſtake. bx e152" N 
But where a Grant intends to deſcribe the Perſon of the Grantee by his proper Name, and 
omits or miſtakes his Chriſtian Name or Surname; in this Caſe for the moſt part the Grant 
is void, unleſs there be ſome ſpecial Matter to help it, as in the Caſe before. And yet if the 
Grant does not intend to deſcribe the Grantee by his known Name, but by ſome other Mat- 
ter, there it may be good by a cettain Deſcription of the Perſon, without either Surname or 
Name of Baptiſm. And therefore a Grant to the Wife of J. S. primogenito filio, or the ſe- 
cond Son, or to the youngeſt Son, or ſeniori puero, or omnibus filiis, or filiabus J. S. or 
gun liberis J. S. or omnibus exitibus J. S. or to the right Heirs of J. S. or to 
the next of Blood of 7. S. In theſe Caſes Grants made to theſe Perſons in theſe 
Words are good, for the Perſon is certainly enough deſcribed. And if a Leaſe be 
made to J. F. for Life, the Remainder to him that ſhall come firſt to Paul's ſuch a Day, 
or to him that J. S. ſhall name in three Days; if in theſe Caſes any one comes to 
Paul's that Day, or be named by J. S. within three Days, and the particular Eſtate 
lo long continues, this is a good Grant of the Remainder. Id certum eſt quod certum reddi 
betet. But if a Grant be made in theſe Words, viz. To four of the Pariſhioners 
4 Dale; or Deo & Fcclefie de D. or to two of the Sons of J. S. and he has many 
dus; or to F. S. or W. S. in the Disjunctive: Theſe and ſuch like Grants as theſe are 
7 void for Incertainty. And if a Gift or Grant of Goods be to the Pariſhioners 
ot Dale in theſe Words, it ſeems this is good: But if a Grant or Gift of Land be 
made to them by theſe Words, it ſeems this is void. And alſo it is of a Grant of Goods 
v the Churchwardens of the Pariſh ; this is held to be good; but otherwiſe it is of a * 
f | 8 8 - 
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of Lands to them. A Baſtard is capable by that Name whereby he is uſually called ©) 
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therefore a Grant to him by that Name is good. And a right Heir, or one that LS 
the firſt Iſſue of J. S. that has no Child, is capable of a Remainder by that Name whe 
Land in Poſſeſſion he is not capable by that Name. And a Baſtard, as the reputed Pg of 
J. S. may take by a Grant to J. S. and his Iſſue. A Biſhop may take by the Name of 1 
ſhop without any other Name; but if a Grant be made to the Pariſhioners or Inhatj a 
of Dale, or probis hominibus de Dale, or to the Commoners of ſuch a Waſte, or to the er 
and his Tenants bond and free; theſe are not good Grants, for although theſe Perſons ” 
capable, yet they are not capable by theſe Names. 9 Ed. 4. 43. Fitz. Grant 23. Ci. Ti, 
Perk. F. 52, 54, 55, 56. Bro. Grant 65. Done 17, 31. Dyer 337. E 

If there be two Grantees, and one of them takes by the Deed, it is ſufficient; but i the 
Grant be to one that is no Party to the Deed, and not to the Grantee himſelf, in this Caf 
although the Grantee and he to whom the Grant is made be capable, and never ſo wel te 
ſcribed by their Names, yet is the Grant void; for no Grant can be made but to him that is 
Party to the Deed, except it be by way of Remainder: and therefore if a Man make; 2 
Leaſe for Term of Life, and after the Leſſor grants to a Stranger, that the Tenant for [ifs 
ſhall have the Land to him and his Heirs ; this Grant is void. Er fic de fimilibus, And 
yet it ſeems in ſome Caſes, that if one of the Grantees be Party to the Deed, that another 
Grantee that is no Party to the Deed may take with him; and therefore the Caſe was, Ralert 
gave the Reverſion of Lands which Agnes his Wife held for her Life to Stephen de la Mer; 
Habendum poſt mortem dictæ Agnetis in liberum maritagium cum Jobanna filia ejuſdem Rolerii: 
In this Caſe it was adjudged, that although Joan was not named before the Habendun, yet 
that ſhe ſhould take in Tail with her Huſband. Doct. & Stud. 94. Co. 15. Co. Li, 21, 
231. E. 3. 1%. 

: Fir — 3 naming the Grantee, ſee before, p. 212. 


(I) Of the Power of Grantees where the Grant is for the Benefit if others, 


N a Grant made to the Warden and Aſſiſtants of S. for the Benefit of the Inhzbi. 
tants, for Eaſe of Taxes and Relief of the Poor, it was decreed, that they ſhout 
not let or make any Leaſes of the Land without the Conſent of the major Part of the Inha- 
bitants of the Place, it being for their Benefit in general. Chay. Ca. 269, 270. : 


(K) Of the Things granted. 


A to Things granted obſerve theſe Things: 
Firſt, That the Thing whereof the Grant is made be grantable, and that both in 
reſpect of the Nature of the Thing itſelf, and alſo of his Eſtate that grants it; for in ſome 
Caſes although the Thing for the Quality of it be grantable, yet in reſpect of the Eſtate 
and Property that the Owner has in it, it is not grantable. 
Secondly, That if it be by Deed, it be ſufficiently diſtinguiſhed and named. 
Amongſt Things that are grantable, ſome are grantable de novo, and in their firſt Creation, 
but not tranſmiſſible nor aſſignable afterwards, 
And ſome are grantable at firſt in their original Creation, and aſſignable over afterwards 
from Man to Man z infinitum. 
All Things that may be granted by Fine, and whereof a Fine may be levied, may be granted 
over from Man to Man. | | 
All Things that are before obſerved to be grantable by or without Deed, are grantable 
over from Man to Man: And therefore all corporeal and immoveable Things that lie in 
Livery, as Manors, Meſſuages, Cottages, Lands, Meadows, Paſtures, Woods, and tht 
like, are grantable in Fee-ſimple for Life or Years at firſt, and aſſignable over again at the 
Pleaſure of the Grantee. | ' | | 
Alſo Trees and Emblements are grantable. And a Man may grant the Velture or Het: 
bage, i. e. the Graſs of his Ground, and not the Ground itſelf. | 
And a Man that is ſeiſed in Fee of a Houſe, may give or ſell the Timber, Stone, &t, 
of the Houſe, and the Donee or Grantee may take after the Death of the Donor. Bro. 
Done 10. 
Alſo all incorporeal Things that lie in Grant, as Rents, Services, and the like, are 8797 
able over in Fee-ſimple, for Life or Years; and therefore Rents or Services reſerved U 
any Eſtate, and Rents granted out of Land, are grantable over in infinitum. And if a 
has a Rent reſerved on a particular Eſtate, he may grant over Parcel of it. But 
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But a Rent or Service ſuſpended cannot be granted. Neither can a Man grant a Rent 
out of a Rent. If a Rent be granted to me, I may grant it over to a Stranger be- 
be ſeiſed of it, and this Grant is void. But an Annuity it ſeems is not grantable 
+ the firſt Creation of it. And yet if an Annuity be granted to J. S. and his Aſ- 
Gons pro conſilio, it ſeems this Annuity is grantable over. Perk. F. 91, 87, 101, 103. Bro. 
19 3 H. 6. 20. 9 H. 6. 12. Fitz Grant 145. Co. Lit. 144. 
80 4vowſons are grantable in Fee - ſimple for Life or Years from Man to Man in infinitum. agyowfons; 
Alſo the Preſentation to A Church before the Church is void, is grantable : But when Ge. 
the Church is yoid, that Turn 1s not grantable, for then it is in the Nature of a Thing in 
2 5 Rectories and Tithes, and Portions of Tithes and Penſions, are grantable from Man 
to Man in infinitum. Stat. 32 H. 8. c. 7. Perk. F. go. ; | 
Reverſions and Remainders are grantable from Man to Man in Fee-ſimple, Fee-tail, for Reverſions 
Life or Vears. i and Remain- 
And if I have a Tenant for Life of three Houſes, I may grant the Reverſion of two of ders. 


iſſuing 
fore I 
over afte 


them. 


Angq if I have the Reverſion of three Houſes and four Acres of Land, I may grant the 
E Reverſion of two Houſes and of two Acres of Land. 
W And if a Tenant in Tail be of an Acre of Land, the Remainder to his right Heirs, he 
W may grant over this Remainder by itſelf z and yer it is ſuch a Thing as the Tenant in Tail 
hiniſelf may bar by a Common Recovery. , 
But if a Grant be of Land to J. S. for Years, the Remainder to the right Heirs of 
D. and J. D. is living; this Remainder is not grantable ſo long as F. D. lives. Perk. 
73, 87, 88. 

[© Sale of Paſture of Turbary, of Fiſhing, or of Eſtovers, are grantable in Fee, for Life Common; 

or Years from Man to Man in infinitum. Perk. F. 103. 
And yet if a Common in Groſs and without Number be granted to a Man and his Heirs, 
this is not grantable over to another Man; but if Common for a certain Number of Beaſts be 
ſo granted, the Law 1s otherwiſe; and that this is grantable over in Caſe where the firſt 
Grant is to the Grantee only, and not the Grantee and his Aſſigns. Per two Judges againſt 
one, H. 16 Fac. B. R. 3 

Offices are grantable at firſt; but the great judicial Offices of the Kingdom, as the Offices Offices: 

of the Lord Keeper, Chief Juſtices or Chief Baron, or of other of the Juſtices and Barons 
and ſuch like, are not grantable over to others, neither may they be executed by Deputies. 
But the Sheriff's Office, although it be not grantable over, yet it may be executed by De- 
puty. Perk. F. 101, The Reverſion of an Office is not grantable by a Subject as it is by 
the King, yet a Subject may grant an Office Habendum after the Death of the preſent Of- 
cer; and this is good. Per Lord Keeper and two Chief Juſtices, M. 5 Car. in Canc. The 
inferior Offices alſo that are Offices of Truſt, eſpecially if they concern the Perſon of the 
Grantor, howſoever they are grantable at firſt, yet are they not grantable over by the Offi- 
cer to any other, unleſs they be granted to them and their Aſſigns ; and of this Sort are 
Offices of Steward, Bailiff, Receiver, Sewer, Chamberlain, Carver, and the like; neither 
may theſe be executed by Deputy but where the Grant is fo. Co. Lit. 233. Perk. F. 101. 

An Office not grantable by Parol, eſpecially for Life. Ld. Raym. 159. 

Licences and Authorities are grantable at firſt for the Lives of the Parties, or for Years ; Licences, Au- 
but the Grantees of them cannot aſſign them over. And therefore if Power be given to thoritics, c. 
me to make an Award or Livery of Seiſin, I may not grant over this Power to another. 

And it Licence be granted to me to walk in another Man's Garden, or to go through 
another Man's Ground, I may not give or grant this to another. 12 H. 7.25. 13 H. 

13. | | h 

A bare Poſſibility of an Intereſt which is incertain, is not grantable; and therefore if one Poſlibilities 
has a Term of Years in Land, and by his Will deviſes it to J. S. for his Life, and after- 
wards to me for the Reſidue of the Years; or deviſes it to J. S. if he lives ſo long as the 
Term ſhall laſt, and if he dies before the Term ends, the Remainder to me: In theſe Caſes 
ſo long as J. S. lives, I cannot grant over this Poſſibility, So if a Leaſe be made to me 
and my Wife for Life, the Remainder to the Survivor of us, I may not grant this Re- 
mainder over to another Man; but ſuch a Poſſibility being coupled with ſome preſent 
Intereſt, is grantable over; and therefore if A. has four Houſes in Execution upon a 
Statute, and by Courſe of Time it will endure thirteen Years, and after two of the Houſes 
are evicted by Elegit for fifteen Years; in this Caſe he that has this Execution upon the 
Statute may aſſign over his Intereſt in theſe two Houſes: For after the Execution by the 
Eci is ſatisfied, 4. ſhall have the two Houſes again until he be ſatisfied. The Lord 

* TY cannot 


Y — — — 1 
— . — — — 2 ——— — —— ̃ — — — 
N . 


83 
3 — — 
= , 4 * 


an — — > 
— 
— 

— 

. 


—- 


—— - 


_ : 


. - - * Pry 


8 — 


— 
— - 
—— _ 


— 
2 I. \ i 'S., 
- — 4 Ow 


— 


668 


tht * — —— 


* 


Gzants. Pati 2 


—— 


Incidents. 


Suſpended 
Things. 


Franchiſes. 


Things in 
Action. 


Perſonal 
Things. 


[ntice Thingr. Some Things are ſo entire that they cannot be ſevered by Grant; and therefore if a Man 


Chattels real All Chattels rea and perſonal regularly are grantable from Man to Man in infinitum, 5 
and perſonal. Leaſes for Years, be they preſent or future, Trees, Oxen, Horſes, Plate, Houſhold-Stuff, 


cannot grant the Wardſhip of the Heir if his Tenant is living. 4 Co. 66. 30 G 


10 Co. 51. Dyer 244. Perk. F. go. 
Theſe Things that are inſeparably incident to others, are not grantable without the Thi fo 
to which they are ſo incident and belonging; and therefore a Court Baron, which ; as, 
more incident to a Manor, is not grantable without the Manor itſelf ; Common appendan 
to Land is not grantable without the Land itſelf to which it belongs; and Common d 
Eſtovers appendant to a Houſe is not grantable without the Houſe itſelf to which it be 
longs. 1 Ed. 4. 10. 5 H. 7. 7. Perk. F. 104. . 
A Rent- Service, or other Thing, whilſt it is wholly in Suſpence, is not grantable: and K 
therefore if the Lord diſſeiſes the Tenant, or the Tenant infeoffs the Lord upon Condition 
the Lord cannot grant over the Seigniory during this Suſpenſion. But if one has ; Rene J 
in Fee out of my Land, and he purchaſes the ſame Land for Life or Years, in this Caſe 
the Rent is grantable even whilſt the Eſtate of the Land continues. So if the Tenant makes 
a Leaſe for Years or Life of the Tenancy to the Lord ; in this Caſe the Lord may rant 
the Seigniory notwithſtanding. And yet if the Tenant makes a Leaſe to another Man for 
Life, and the Lord grants the Seigniory to his Tenant for Life in Fee; in this Case the 
Grantee of the Seigniory cannot grant it over, becauſe it was never in eſſe. 16 H. 5. 4. 0 
Lit. 314. Bro. Grant 173. Perk. S. 83, 89. 
Franchiſes, as Views of Frankpledge, Perquiſites of Courts Leet, Conuſance of Plea, Fairs, 
Markets, Goods of Felons, Waifs, Eſtrays, Hundreds, Ferries, or Paſſages, Warrens, and 
the like, are grantable over from Man to Man in Fee, for Life or Years in inßnitum. 
Things in Action, and Things of that Nature, as Cauſes of Suit, Rights and Titles of 
Entry, are not grantable over to Strangers but in ſpecial Caſes z and therefore if a Man 
has diſſeſed me of my Land, or taken away my Goods, I may not grant over this Land 
or theſe Goods until I have Seiſin of them again. Neither can I grant the Suit which the 
Law gives to me for my Relief in theſe Caſes to another Man. So if I make a Feoff. 
ment to another Man, on Condition that if I do ſuch a Thing I ſhall have the Land again; 
in this Caſe I may not before or after the Time of Perſormance of the Condition grant 
over the Condition to another. But all theſe Things I may releaſe to the Parties them- 
ſelves : For it is a Maxim in Law, That every Right, Title or Intereſt in præſenti or in 
futuro, by the joint Act of all them that may claim any ſuch Right, Title or Intereſt, may 
be barred or extinguiſhed. 5 Co. 24. 6 Co. 50. 10 Co. 48. Co. Lit. 214. Dyer 241, 
Perk, F. 86, 87, 85. Bro. Done 27, 24, 48. I 
And in ſome Caſes a Grantee of a Reverſion may take Advantage of a Condition an- 
nexed to an Eſtate for Life or Years. If a Man owes me Money on an Obligation, or 
the like, I cannot grant this Debt to another: But I may grant a Letter of Attorney to an- 
other Man to ſue for it and receive it, or I may grant the Writing itſelf to another, and he 
may cancel it, or give it to the Obligor. Co. Lit. 232. Perk. F. 86. 
A Preſentation to a Church after the Church is become void, is not grantable; for it isin 
the Nature of a Thing in Action. Dyer 283. | 
And if a Man takes my Goods from me, or from another Man in whoſe Hands they 
are; or I buy Goods of another Man, and ſuffer them in his Poſſeſſion, and a Stranger 
takes them from him ; in theſe Caſes I may give the Goods to the Treſpaſſor, becauſe the 
Property of them is ſtill in me. Perk. F. 92. Fitz. Done 3. 7. 
Truſts and Confidences, which are perſonal Things for the moſt part, are not grantable 
over to others. And hence it is alſo that Offices of Truſt and Confidence are not grantable 
over but in ſome ſpecial Caſes where they are granted to a Man and his Aſſigns, or where 
they are granted to a Man and his Heirs. Perk. $. 99. Plow. 379. 


holds three Acres of Land of me at twelve Pence Rent, and I grant the Services of the third 
Acre; this is void, and he ſhall have all or none, for I cannot ſever the Tenure. But if a 
Man holds Land of me by Homage, Fealty, Eſcuage, and a certain Rent; in this Caſe 1 
may grant the Rent, and keep the Seigniory. Pitz. Grant 19, 79 


the like. Alſo Trees, Graſs, and Corn growing and ſtanding upon the Ground, Fruit upon 
Mn Ah Wool upon the Sheep's Back, is grantable. Dyer 58, 305. Plow. 14% 1% 

erk. §. 90, 91. | 
If a Man el me ten Loads of Wood, in his Wood to be taken by his Aſſignment * 
ſells me three Acres of Wood towards the North Side of the Wood; by this Grant in 
Words I have ſuch an Intereſt as is grantable over. 5 Co. 24. HE 
If I make a Leaſe by Deed of a Houſe to another, and therein it is agreed between 1 


that if the Rent be not paid me by ſuch a Time, I ſhall enter into the Houſe, and nd 


* —— * 8 K — * 
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ell the Goods there as my own to pay the Rent; it ſeems this is a good Grant of the 
G ods, and that I may do according to the Agreement. ; 
And if one that holds Land of me grants to me by Deed indented, that I ſhall diſtrain 
f ; my Service in all his Land; this is a good Grant. Fitz. Bar. 280. 
Man may give or grant Money; as if I deliver one Money, on Condition that if he Money. 
aſſures me of ſuch Land he ſhall have it, otherwiſe that he ſhall deliver it to me again; in 
his Caſe if he makes the Aſſurance he ſhall have the Money, if not, I may have an Account i 
oe it, Fitz, Grant 6. Fitz. Done 11. | | 
Such Things as are Feræ nature ; As Conies, Hares, Deer, and ſuch like, are not grant- Feræ nature. 
able at all. Bro: Done 34- . 3 5 0 : 
A Parſon of a Church may grant his Tithes for Years, and yet they are not in him, Tithes. 
E 1 give or grant his Deeds, i. e. the Parchment, Paper and Wax to another at Deeds. 
his Pleaſure, and the Grantee may keep or cancel them; and therefore if a Man has an 
Obligation, he may give or grant it away, and ſo ſever the Debt and it. So Tenant in 
Cee-fimple may give or grant away the Deeds of his Land, and the Executor in the firſt 
Caſe, and the Heir in the Jaſt Caſe, has no Remedy, But a Tenant in Tail of Land 
cannot give or grant any of the Deeds belonging to the Land intailed, no more than the 
Land itſelf. Co. Lit. 232. Trin. 38 Eliz. B. R. 25 H. 8. 5. 1 H. 7. Dove's Caſe. 1 
H. 4. 31. itz. Bar. 179. e | 
One may give or grant Apparel; and it is ſaid if one makes Apparel for another, and Apparel. 
put it upon him to uſe and wear, this 1s a Gift or Grant of the Apparel itſelf. | 
If one grants to another all the Wool of his Sheep for ſeven Years; this is a good Grant. wool. 
Perk. F. 90. | h 
lf ENS a Parſon gives to another all the Wool he ſhall have for Tithes the next 
| Year; this is a good Grant, Filz. Grant 40. | 
If one grants to another his Horſe or his Cow in the Disjunctive; this is a good Grant Horſe, Cow. 
notwithſtanding this Incertainty, and the Donee ſhall have Election, and by that make the 
Grant good. Bro. Done 19. | | 
A Man poſſeſſed of Land for a Term of two thouſand Years, granted the Lands to D. A Term. 
without mentioning any Term, to the Uſe of another for Life, &c. The Grant and Limi- 
tation is void for Uncertainty, it not ſaying, what Eſtate or Term was granted to D. 
2 Vern. 684. 475 : 
The Plaintiff's Father was indebted to the Defendant, and by Deed granted him the Guardianſhip; 
Guardianſhip of his Children, with a Covenant not to revoke the Grant: And now the 
Plaintiff an Infant brought his Bill to revoke itz but in Regard there was a juſt Debt owing 
to the Defendant the Guardian from the Father, the Court declared they would not reſtrain 
him from receiving the Rents and Profits of the Eſtate, but only from abuſing the Infant's 
Perſon. 1 Vern. 442. | | 
The Statute 12 Car. 2. c. 24. is, That the Father may by Deed grant the Guardianſhip 
of his Children from Time to Time. | | 
For more concerning Things granted, ſee before, p. 215. 


(L) Of the Eflate, Property and Poſſeſſion of the Grantor. 


A NY Eſtate that a Man has in Fee-ſimple, Fee-tail, for Life or Years, in any Lands, 1 
Sec. or any Rent or Profit Apprender out of the ſame, is grantable from Man to If 
Man in infinitum. And he that has any ſuch Eſtate of any Lands, may charge it with | 
any Rent or Profit to be taken out of it as long as the Eſtate of the Land does laſt ; but | 
an Eſtate at Will is not grantable over. | 0 
And if an Eſtate be made to a Man and his Heirs without the Word Aſigns, yet he may 
align it at his Pleaſure, for Aſſigns is included within Heirs. | 
n [ntereſſe Termini, i. e. a Leaſe for Years to commence in futuro, is grantable before \ 
the Term begins, whether it be a Leaſe of the Land itſelf, or any Rent or other Profit out 4 
of it. 22 Ed. 4. 37. Perk. . 91. fr 
=. N 7 Eſtate that a Man has by Extent is aſſignable from Man to Man at | F 
edlure. 4 00. 4. N | 1 
The Reverſion upon an Eſtate- tail is grantable; and yet the Tenant in Tail in Poſſeſſion, 
A luffering of a Common Recovery, may bar him in Reverſion of any Fruit of it. 
if Curſon's Caſe. Co. Altonwood*s Cale, - | 10 
6 5 Eſtate be made of Land upon Condition; as if A. makes a Feoffment to B. on NW 
"ng tion that if A. pays 20 J. he ſhall have the Land again: In this Caſe A. and B. toge- | 
er May at any Time before the Performance of the Condition join together and grant this 
I i — Land 6 
| 
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Land, or charge it with any Rent, Sc. and this will be good; for it is a Maxim in 1.45 
Fee-ſimple Land may be charged one way or other. And in this Caſe B. may grant 1 
his Eſtate alone, but it will be ſubject to the Condition. And if B. grants a Rent 2 
the Land to a Stranger, and after the Condition is performed, and the Feoffor enten; a 
this Caſe he ſhall avoid the Rent. But in this Cafe A. cannot grant, for he has nothing du 
a Poſſibility: Co. 147. 10 Co. 48, 49. Lit. Chap. Confirmation. "Rt WI 
It one infeoffs divers to the Uſe of his Son and Heir upon Condition, and before the 
Time of Performance of the Condition the Father and Son join to grant or Charge the 
Land; this is a good Grant or Charge. Co. 14. 
If the Tenant in Tail, and he that is next in Remainder in Fee join in the Grant of 
Rent-charge in Fee, and after the Tenant in Tail dies without Iſſue; in this Caſe this ba 
good Grant and Charge againſt him in Remainder. And if A. bargains and ſells Land w 
7 by Indenture, and before Inrolment they join to out a Rent-charge to C. by Deed: 
this is a good Charge and Grant, whether there be any Inrolment or not. And fo if a Dong: 
and Donee in Tail grant a Rent-charge out of the Land, and then the Donee dies withoy 
Iſſue; in this Cafe the Grant is good to bind the Donor. Co. Lit. 45. 10 Co. 48, 49. 

If Land be granted to two Men, and to the Heirs of their two Bodies begotten, in this 
Caſe altho' they have ſeveral Inheritances after their Death, yet neither of them can orare 
away his Eftate after his Life, for they are divided only in Suppofition of Law. Co. Lit. 162. 

One Copercener of a Seigniory may grant his Part to a Stranger. Perk. F. 73. 

It two Jointenanis be of a Plough-Land, and one of them grants to a Stranger Cymnon 
of Paſture for Beaſts without Number to be taken in the ſame Land; this is void, Pert. 

203: 

e If . Tointenants be of a Reverſion, and one of them grants the Whole: this is void 
for a Moiety. If a Man grants or charges that which is none of his, and that wherein he 
has no Property, it being in the Grantee or a Stranger; the Grant is void. And therefore 
if a Man grants a Rent-charge out of the Manor of Dale, or grants a Reverſion of Land, 
and in Truth the Granter has nothing in the Manor of Dale, or in the Land; in this Cafe 
the Grant is void. And altho' the Grantor afterwards 1 the Manor, or the Land, 
yet this will not make the Grant good. But if the Grant be by Fine, or by Indenture, 
there in ſome Caſes it ſhall be good by way of Eſtoppel. And altho* the Party recites that 
it is his own, yet this will not mend the Caſe: And therefore if a Man recites that he haz 
a Rent of 10 J. a Year, and then 5/1. a Year, Parcel of it; in this Caſe, if he has no ſuch 
Rent, the Grant is void. Perk. §. 80, 65. Dyer 10, 33. 

A Shepherd, Bailiff or Parker, cannot give or grant away the Goods of his Maſter 
without Authority. And yet it ſeems the Servant of a Taverner or Mercer may give or 
grant his Maſter's Wine or Wares. And if a Wife gives or grants the Goods of her Hul- 
band ; this is a good Grant or Gift until the Huſband diſagrees to it, and by his Agreement 
it is made good for ever. Bro. Done 56, 4. 

If a Man has a Leaſe for Years of Land, and makes a Leaſe for Life of it, or charges it 
for longer Time than the Leaſe for Years does laſt; in this the Grant is good for ſo long 3 
the Leaſe for Years does laſt, and no longer. But if he makes a Leaſe for Life and gives 
Livery of Seifin, he forfeits his Eſtate. Plow. 524, 525. 

Regularly a Man cannot grant or charge that which is not in his own Poſſeſſion, altho 
he has a Right to it: And therefore if a Man be diſſeiſed of his Land, and before be has 
entered into or recovered the Land, he grantFor gives the Land, or his Right to the Land, 
to a Stranger, or grants a Rent-charge out of the Land to a Stranger; in theſe Caſes the 
Grants are not good. And yet fuch Grants by Fine may be good by way of Eſtoppel; 
and by a Releaſe alſo the Right may be extin&t. Co. Lit. 214. Perk. F. 65, 86. 

But if one that has a Reverſion upon an Eſtate for Life grants a Rent iffuing out of this 
Land ; the Grant is good, and the Charge ſhall faſten upon the Land after the Eſtate of the 
Tenant for Life is ended. And if a Man grants Common, or Rent, notwithſtanding that a 
Stranger take the Rent, or uſe the Common at the Time of the Grant, yet this Grant 13 
good, for a Man cannot be out of Poſſeſſion of theſe Things but at his Pleaſure. P 
$. 92, 98. Co. Lit. 46. | 

And if a Leaſe for Years be made to me, I may grant away my Eftate before my Entry 
and if the Leaſe be to begin at a Day to come, I may aſſign over my Intereſt before 
Day comes ; for in this Caſe the Intereſt is in me from the Time of making the 
Hil. 18 Fac. B. R. per two Juſtices, cM 

Alſo I may give or ſell my Goods that I have not in Poſſeſſion; and therefore if 2 Ma 
takes my Goods out of mine or another Man's Poſſeſſion, I may afterwards give ot 
theſe Goods to him or another Man; and this Grant or Gift is good. Perk, & 92, 93 
Fitz. Done 3. Bro. Done 13. Dyer 30, 90. 4 Co. 62, 63. A Leflor 
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" a T »ffor cannot give or grant the Trees growing on the Ground of his Leſſee for Life 
2 without the Licence of the Leſſee, except they be firſt cut down by the Leſſee, ot 
Bo other, for then he may. And if there be Leſſee for Life, and the Leſſor gives the 
Trees growing on the Ground, and after the Leſſee for Life dies; in this Caſe the Donee 
not take them, becauſe at the Time of the Gift a Property of them was in the Leſſee; 
— tit a Tenant in Fee-ſimple gives or grants the Houſes ſtanding, or Trees growing on 
he Ground he has in Poſſeſſion ; in this Caſe the Grantee or Donee may take them after the 
Death of the Grantor, and that altho* they be not cut or taken down before his Death. And 
» if the Tenant in Tail gives or grants the Trees growing upon his intailed Land, and the 
Donor dies before the Trees be cut z in this Caſe the Donee or Grantee cannot cut them after- 
wards, However if ſach a Tenant in Tail gives or grants his Emblements of Corn growing; 
on the Ground, the Donee may cut and take them after the Death of the Tenant in Tail. 
And if the Tenant in Tail gives or grants his Trees, and dies before they be cut, and 
afterwards, before the Iſſue in Tail enters into the Land, the Donee or Grantee cuts them 
and takes them away; in this Caſe the Iſſue in Tail can bring no Action of Treſpafs 
,oainſt the Donee or Grantee for the Trees. But perhaps it the Trees be not re- 
moved off the Ground, he may take them. Dyer 305. 20 H. 6. 22. Perk. F. 59. 
9. 50. 
f tes Coparcentrs be of an Advowſon, and the one preſents, and then he grants the 
next Preſentation z this is a good Grant, but by this Grant paſſes the next he has to grant, 
for his Companion mult have the next: So if one be ſeiſed in Fee of an Advowſon, and he 
has a Wife, and he grants the third Preſentation ; this is a good Grant, but it ſhall be 
taken for the third he may grant, which is the fourth, for the Wife is to have the third for 
her Dower. Dyer 35. 15 H. 7. 


(M) The Words of a Grant. 


EDI & Conceſh are the moſt apt Words for all Kinds of Grants, yet it may be. by 
D other Words, and the Grant as good as by thoſe Words. 
The beſt way in Grants 1s to grant by Words of preſent Time in the preſent Tenſe, as 
well as in the preterperfect Tenſe. 3 5 | 
But a Grant by Words of the preterperfect Tenſe only, as by Dedi & Conceſſi only withs 
out Words of the preſent Tenſe, is good. 33 H. 6. 11. : 
The Words give and grant in a Deed of Things which lie in Grant, amount to a Grant, 
a Feoffment, a Gift, a Releaſe, a Confirmation or Surrender at the Election of the Party, 
and may be pleaded as a Grant, as a Releaſe, or a Confirmation, at his Election. Co. Lit. 
301. b. 2 Saund. 96, 7. 
For more concerning this Head, ſee before, p. 225. 


A Queſtion, with Sir Jeffery Palmer's Opinion. 


SIX, 


I conceive that Care ought to be taken in a Conveyance, of what Nature ſoever it be, 
that there be not therein (given and granted) for they imply a general Warranty, and | 
ſhall not be qualified by the ſpecial Warranty following, as hath of late been thrice 1 
adjudged, * H. T. i 


Give implies a perſonal Warranty, and fo is not always uſed. The Word Grant in a 11 
Leaſe for Years is a Covenant in Law, or (as you may call it) a general Warranty, if not Tl 
qualified by a Covenant or Warranty in Fart ; but if there be a Covenant or Warranty in | 
Fait, then it is reſtrained to the Words of the Covenant ſubſequent. 

But it an Eſtate of Inheritance where the Fee paſſeth, there the Word Gram is neither a 
Covenant in Law nor Warranty; for if it ſhould be a Covenant in Law or Warranty in itſelf, 
it would be there reſtrained and qualified by the Warranty or Covenant in Fatt. | 

And a Deed to paſs an Inheritance where Common is, cannot be without it; for if it be f 
Common in Grofs it cannot paſs by the Livery, but muſt paſs by tho Word Grant; and I | 
never yet faw a Feoffment without it. | Jeffery Palmer. 
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(N) Of naming and deſcribing the Thing granted; and therein of Cleigh 


Y the Grant of an Acre of Land, or of any other Thing by the Name whereby i; 
3 called, the Reverſion of that Thing, if the Grantor have no more than a Reverſy, 
will paſs, and this Miſtake will not hurt. But it is not ſo e converſe. 4 Co. 122. Pi 
F. 114, 116. 10 Co. 106, 107. 11 Co. 47. ; 

And yet ſome have ſaid, if one grants a Thing in Poſſeſſion by the Name of the Re. 
verſion of the Thing, this is good to paſs the Poſſeſſion. Quod non eſt lex. Ploy, 0 
For if one makes a Leaſe for Years, and before the Leſſee enters, the Leſſor grants the 
Land by the Name of the Reverſion or the Land; this Grant is void. If one makes z 
Leaſe for Life of the Demeſnes of a Manor, rendring Rent, and after he grants the Manor 
by the Name of the Manor; this is a good Grant for the Reverſion of the Demeſnes a8 well 
as for the Reſidue of the Manor. But if one grants Common by the Name of the Reverſion 
of the Common, it ſeems this is not good. And yet if one has Common, and grants it 
tor Life, and during that Eſtate he grants the Common by the Name of zotam illam comny. 
niam, Sc. Some hold this Grant to be good. Co. Lit. 46. vide 2 Co. Lane's Caſe, 

Any Thing may be granted by the Name whereby it is and has been uſually called of 
latter Times within nine or ten Years, or thereabouts, altho' it be an improper Name, and 
not the antient Name of the Thing, but a Name newly gotten. And ſo a Manor may 
paſs by the Name of a Meſſuage or Farm, or a Farm or Manor by the Name of a Meſſuage, 
if it be ſo uſually called and reputed : So the great Houſes in London called Exeter and 
Dorſet Houſes may be granted by thoſe Names. 6 Co. 65. 45 E. 3. 6. Bro. Grant 7. 
Perk. F. 116. 

Aud if a Man grants a Paſture Ground by the Name of a Wood, or a Wood by the 
Name of a Paiture Ground, and the Things are called by thoſe Names ; theſe are good 
Grants of thoſe Things. And if one grants by the Name of a Great Field, that which 
indeed is but a /ittle Cloſe, but it is uſually called by the Name of a Great Field; this is a 
good Grant of this Thing. So if one grants by the Name of a Plough-Land that which in 
Truth is but an Acre of Land, or grants by the Name of a Manor that which is but a 
Plough-Land ; theſe Grants are good. And fo it ſeems to be e converſo. But if a Man 
grants a Houſe or a Meſſuage; by this Grant an Acre of Land will not paſs. 14 H. 8. 1, 
27 H. 8. 2. 4s 

By the Grant of Services a Rent reſerved upon an Eſtate-tail will paſs. Co. Lit. 150. 

It a Man makes a Leaſe of a Houſe to another for Years, and the Leſſee divides it and 
makes two Houſes of it, and after the Leſſor grants the Reverſion of it by the Name of 
one Houſe; this is a good Grant to paſs it. And if one leaſes three Houſes to three ſeveral 
Men at ſeveral Times, and they divide them into twenty-nine Tenements and Houſholds in 
them all; and the firſt Leſſor grants them by the Name of three Meſſuages; this is a good 
Grant to paſs them all. But if he grants by the Name of fifteen Meſſuages or Tenements 
only, this is good for no more but for fifteen of the ſubdivided Tenements. Per Cur 
B. R. M fat. 

II one recites that he has a Rent- charge iſſuing out of Blackacre and Mbittacre, and then 
grants the ſame Rent, and in Truth it iſſues out of Blackacre only; or if he recites that i 
Tues out of one Acre when in Truth it iſſues out of both; in both theſe Caſes the Grant 
is good notwithſtanding theſe Miſtakes. Perk. §. 72. 

If one be Patron of the Church of Sr. Peter and Paul in D. and he grants the next 
Preſentation of the Church of $7. Peter, or of the Church of St. Paul; theſe are yoid 
Grants to pals the Preſentation, Bro. Grant 12. ; 

If one grants a Rent out of J/hiteacre by the Name of a Rent out of Blackarre ; tis 
Grant is void as to charge Whiteacre. Perk. §. 79. 

If one has a Manor called Steeple Lavington, and he grants it by the Name of Wiyj 
Lavington, alias Steeple Lavington, by the Alias, eſpecially if the Grant ſays Hing in Laving'h 
and the Manor of Steeple Lavington lies in that Pariſh, and the Grantor hath no other 
Land there, it may be good. Per C. J. Hutton and Yelverton, M. 3 Car. C. * 
Edward Crew's Caſe. 3 

If one grants all his Lands which he has in D. in this Manner, All my Lands in D. whic 
I bad of the Grant of J. S. this is a good Grant of all his Lands in D. altho' he had them 9" 
of the Grant of J. S. but of the Grant of another: But if the Words be, All my Lands bie 
I had by the Grant of J. S. in D. in this Caſe the Grant is not good to carry any other 
in D. but ſuch as he had of the Grant of J. S. Agreed Mic. 2 Fac. in Brown's Cale. 

So if one grants in this Manner, Al my Manor of Sale in Dale which I had 0) Deſeent 


and in Truth he had it not by Deſcent but by Purchaſe; this is a good Grant ho 
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ant all his Lands in Dale, and ſays no more; this is a good Grant to 
. HEY ag But if one grants in this Manner, All my Lands in Date which I 
_ Deſcent from my Father ; and in Truth he had them not by Deſcent but by Purchaſe ; 
-= e. is void, and will not paſs thoſe Lands. Plow. 169, 395. So was the Opinion of 
, 2 Jac. B. R. | 
Ce by 11 pas 105 Manner, All my Lands that I had by the Attainder of J. S. and in Truth 
| had no Land by that Means; this Grant is void. Dyer 87. ä 
And if I grant after this Manner, All my Lands in B. in the Tenure of D. which I had of the 
Gift of J. S. and in Truth it lies in B. and is in the Tenure of D. but it was not purchaſed of 
. this is a good Grant to paſs the Land. Adjudged Mic. 2 Fac. Brown's Caſe. 

If a Pariſh lies in two Counties, viz. Berks and Wilts, and one grants in this Manner, Al! 
bis Cloſe called Callis in the Pariſb of Hurſt in the County of Berks ; and in Truth the Cloſe 
lis in the County of ilts; this is a good Grant to paſs the Cloſe. But if one grants in this 
Manner, All his Houſes in the Pariſh of St. Buttolph's extra Aldgate, late in the Tenure of R. 
where in Truth he has no Houſes thers, but he has ſome Houſes in St. Buttolph's extra A- 
derſgate; this is à void Grant. And yet if the Grant be in this Manner, All that my Houſe 
in the Occupation of J. S. in St. Andrew's Pariſh , whereas in Truth it is in the Pariſh of X. 
but in the Occupation of J. S. this Grant is good to paſs the Houſe. But if it be thus, Al 
that my Houſe in St. Andrew's Pariſh in Holborn, in the Occupation of J. S. and in Truth it 
is in another Pariſh, but in his Occupation; this Grant is not good to paſs the Houſe. Dyer 

. 2 Co. 10. 
955 b : Deed granted his Hundred and Manor of Odybam in Hampſhire, and his Manor of 
Working in Surry, and all his Manors, Lands and Premiſſes in Odyham and Working afore- 
| {aid ; whereupon the Queſtion was, Whether the Grantor's Manor of Harilerow, which was 


within the Hundred of Odybam, but not within the Manor of Odybam or Working, ſhould 


pals by this Deed: And per Lord Chancellor King, An Hundred is only a F ranchiſe con- 
ſiting of a Court called the Hundred Court, and probably has the Return of Writs, and by 
ſuch Grant the Franchiſe paſſes, but not all the Grantor's Lands; wherefore by the Word 
(Hundred) the Manor of Hartlerow not being named in the Grant, does not paſs. 2 Williams 
400. | 

if one grants in this Manner, My Manor of Dale which appeareth by Office found to be of 
the Value of 101. per Ann. and in Truth in the Office it is found at 207. per Ann. this Grant 
is good notwithſtanding this Miſpriſion. Per Tanfield, Hil. 2 Jac. B. R. 

If one grants in this Manner, All my Manor of W. late Parcel of the Poſſeſſion of the Abbot 
of S. and late in the Poſſeſſion of K. and in Truth it was never in the Poſſeſſion of K. this 
Grant is good notwithſtanding. But if the Grant be thus, Omnia illa terras, &c. in tenura 
J. S. jacenꝰ in W. nuper prioratui de S. ſpeftan” ; and in Truth the Land lies in S. and not in 
I. this is no good Grant to paſs the Lands in S. And if the Lands do lie in ,. but are 
in the Tenure of J. D. and not in the Tenure of J. S. the Grant is void to paſs the Lands 
in the Occupation of J. S. Paſch. 7 Fac. B. R. 2 Co. 32. 2} 

If one purchaſes Lands of J. S. in T. and has no other Land there, and he grants his Land 
in T. late the Land of R. S. or late the Land of S. and miſtakes or omits the Chriſtian 
Name; this Grant is good notwithſtanding this Miſtake. And ſo alſo it is where there is a 
Blank left for the Chriſtian Name. And if in this Caſe he grants all his Land in T. and ſays 
no more; this is a good Grant to paſs the Land. And if one grants all bis Lands in D. 
called N. which were the Lands of J. S. this is a good Grant to paſs the Lands called N. 
tho” they were never the Lands of J. S. But if the Grant be of all his Lands in D. which 
were the Lands of J. S. by this none but thoſe Lands that were the Lands of J. S. will paſs. 
Dyer 376. Bro. Grant 92. | IST X 

If one grants in this Manner, All my Meadow in D. containing ten Acres; whereas in 
Truth his Meadow there contains twenty Acres; this is a good Grant for the whole twenty 
Acres. So if one grants thus, All thoſe forty-ſeven Acres of Land by the Sleight, whereof 
fifteen lie in D. twenty in E. and twenty-five in F. and in Truth all of them lie in 
. and none of them in D. or E. this is a good Grant to carry the whole forty-ſeven 
Acres Dyer 80. 1 EEE | | 

lf one grants twenty Loads of Wood, and ſays in this Grant, for which twenty Loads 
of Wood be bad fixteen Loads by the Grant of his Father J. S. and in Truth J. S. did not 
grant any Wood to him at all, or did not grant unto him ſixteen Loads only; this 
: a 7 0 Grant of the twenty Loads of Wood notwithſtanding this falſe Recital. Bro. 

ran 9. | | | 7 $i; $4 . 

If one grants his Manor of D. and does not ſay in what Town or Towns it lies; this is 
good Grant. But it is beſt to ſay in what Towns the Manor does lie; for if it lies in 
Uivers Places (as it may) and any of the _ into which it goes be omitted, and the Reſt 
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Incertainty, 


Place. 


are ſet down, no Part of the Manor lying in the Town that is not expreſſed win 7 
Bro. Grant 53. 7 H. 4. 14. ul paſs, 
If one grants a Manor, and that which is but one Manor, by the Name of 25 M, 

A. and B. this is a good Grant of the Manor. And ſo alſo it is if it be two Manor Mor | 
Man be ſeiſed of the Manors of Ryton and Conder in the County of Salop, and he 85 a If 
this Manner, Totum illud manerium de Ryton & Condor cum pertinen. in Com. Salopi Sante n 
a good Grant of both the Manors; otherwiſe it is in Caſe of the King. Co. 46. © 3 this i 

If one has a Farm of Land, Meadow, &c. by Leaſe called Hodges, lying within 
riſhes of St. Stephen and St. Peter in St. Albans; and he reciting the ſaid Leaſe, grant 
his Term and Intereſt in the Houſe, Lands, c. called Hodges in the Pariſh of 5, 5 2 
St. Albans ; this Grant is good only for ſo much as lies in the Pariſh of &.. Poor, wg. 5 
for that which lies in St. Stephen's. But if he grants the Farm, and does not fa es 
Pariſh it lies; this is a good Grant of the whole Farm; as in the Caſe before of 1 _s 
that lies in divers Pariſhes. And if in the Caſe here the Farm lies within the Pariſh Ty 
Peter only, the Grant is good for the whole Farm. If one recites that whereas he lab 1 
Lands by Forfeiture, or whereas ſuch a one has an Eſtate of his Land, or where * 
Grantee hath paid him 101. or done him ſuch Service, or the like, and theſe Thiro * 
not true, and afterwards he grants the Land by apt Words; this Miſtake in theſe Caſe — 
not hurt the Grant. But otherwiſe it is in Caſe of the King in ſome of theſe Caſes, Po Þ 
C. B. Int. Plat and Sleep, Paſ. 9 Jac. Bro. Grant 53. * 

If one has a Manor in which he has Parks and Fiſh-ponds, and he grants the Manor f 
Life, except the Game and Fiſh, and after grants the Reverſion of the Manor; this dy 
good Grant of the Game and Fiſh alſo. 11 Co. 50. . 

If a Grant be of Centum libratas terre, or 50 libratas terre, or of Centum ſolidat. tur- 

theſe are good Grants, and hereby paſſes Land of that Value, and ſo of more or le, 0 
Li. 5: | 
| 11 4 Grant be of an Acre of Land covered with Water, it is good. Co. Lit. 4. 
If a Grant be of a certain Portion of Land or Tithes, or of the fourth Part of Land & 
Tithes, and there be a ſufficient Certainty in the Deſcription of it; this Grant is good. Ard 
therefore if the Grant be of the fourth Part of the Tithes and of the Offerings of the Church 
of St. Peter; this is a good Grant. Dyer 84. 34 Ed. 3. | 5 

If one ſeiſed of an Advowſon in Fee, grants to J. S. that as often as the Church is void be 
ſhall name the Clerk to the Grantor, and he ſhall preſent him to the Ordinary; this is a 
good Grant of the Advowſon. Bro. Grant 101, 121. 

A Reverſion may be granted by the Name of a Remainder, or a Remainder by the Name 
of a Reverſion, and ſuch a Grant is good; as if one grants Land to J. S. the Reverſion to 
J. D. this is a good Grant of the Remainder. Dyer 46. Plow. in Hill and Grange's Cle 

If one makes a Leaſe of Land to Huſband and Wife for their Lives, and after grants the 
Reverſion of this by the Name of the Reverſion of the Land which the Wife holds for Life; 
this Grant is void. So if one grants to two for Life, and after grants the Reverſion of one 
of them; this is void. Fitz. Grant 63. 

A Fulling or Griſt Mill may be granted by the Name of a Mill only. 21 4 
pl. 23. 

If one grants in this Manner, All that his Meſſuage, &c. and all the Lands, Meadows and 
Paſtures thereunto belonging; this is a good Grant, and certain enough to paſs all the Lands, 
Meadows, and Paſtures uſually occupied therewith. 27 H. 6. 2. Plow. 164. Br. 
Leaſe 55. | | 

7 the Lord grants his Manor, by the Name of his Manor with the Reverfion of all hs 
Tenants, or by the Name of the Reverſion of all his Tenants bond and free which hold for Life 
or Years, and does not name them by their particular Names; theſe Grants are good in 
theſe Caſes, and certain enough. Fitz. Grant 68. Perk. §. 68. 

If one grants Land, and ſays not in what Pariſh, County or Village it lies; yet if there 
be any other Matter to deſcribe it, it ſeems the Grant is good enough, and it may be 
averred where it lies. But if there be no circumſtantial Matter in the Grant to denote 
decipher out where it lies, the Grant is void for Incertainty. And therefore if one grants 
his Manor of Dale, or his Lands in the Occupation of J. S. or his Lands that deſcended 
to J. S. or his Lands that belonged to the Priory of S. or the like; theſe are good Grants, 
and certain enough. Id certum eſt quod certum reddi poteſt. Bro. Grant 53. 9 Co. 47. 

If there be a Tenant for Life of three Houſes and four Acres of Land, and he in Rever. 
ſion grant the Reverſion of two Houſes and of two Acres of this Land; this is 4 8 
Grant, and has ſufficient Certainty in it. Perk. F. 73. 

If a Grant be incertain altogether, and has not ſufficient Certainty in it, and cannot 


be made certain by ſome Matter ex poſt facto, it is void. And therefore if there be gr 


the Pa. 


» * „ Mid _ -— aq. Py 


* 


tt MM e * * PI 
— —_ * 


&. §. 10. Grants. 


=P of three Acres of Land by Fealty, and 124. Rent, and the Lord grants the Ser- 
and T's third Acre to a Stranger; this Grant is merely void. Perk. $. 6 75 : : 
a if Husband and Wife hold an Acre of Land Jointly of FJ. S. for their Lives, and F.S. 

-ants the Reverſion of the Acre of Land which the Husband alone holds for Life; this 
Grant is void. So if there be Lord and three Jointenants, and the Lord grants the Services 
of one of them to 3 Stranger; this Grant is void. Perk. F. 68, 69. 


& if one has twenty Tenants that pay him 12 d. a- piece Rent, and he grants 5s. yearly 


out of theſe Rents, and does not ſay of which Tenants ; this Grant is void for Incertainty. 


9 - - Conufance of Pleas be granted, and it is not ſaid before whom this is utterly void. 


80 if one has tWO Tenements, and grants the Reverſion of one of them, and does not ſay 
which z this is void for Incertainty. 44 Ed. 3. 17. Bro. Grant 52, | 
So if one grants Eftovers to another, and ſays not what nor how; this is void, So if one 
ants me ſo many of his Trees, or of his Horſes, as may be reaſonably ſpared ; this Grant 
4 void. And yet if one grants me ſo many of his Trees as J. S. ſhall think fit; it ſeems 
this Grant is good. Dyer 91. | 
And if one grants me one hundred Loads of Wood to be taken by the Aſſignment of 
the Grantor, or to be taken by the Aſſignment of J. S. theſe are good Grants, So if one 
grants me three Acres of Wood towards the North Side of the Wood; this is a good Grant, 
and certain enough. 5 Co. 24. COP: 
It one grants to one of the Children of J. S. and J. S. has more than one, and he does 
not deſcribe which he intends ; this Grant is void for Incertainty. Bro. Done 311. 
If one grants to me a Rent or a Robe, twenty Shillings or 3 Shillings, or Common of 
Paſture or Rent, in the Disjunctive, which is at firſt very uncertain; yet this Grant may 


become good; for if I make my Election, or be paid the Rent, or perform the Grant in 


either Part; the Grant is now become good. 9 Ed. 4. 36. Perk. 


74. 8 
So if one be ſeiſed of two Acres of Land, and he leaſes them 1 Lite, the Remainder 


of one of them, and does not ſay of which, to J. S. in this Caſe if J. S. makes his Election Election: 


which Acre he will have, the Grant of the Remainder to him will be good. So it is when 
a Man has ſix Horſes in his Stable, and he grants to me one of his Horſes, but does not 
ſay which of them; in this Caſe I may chuſe which I will have; and in theſe Caſes 
when I have made my Election, and not before, the Grant is good. And if in theſe 
Caſes the Grantee does not make his Election during his Life, the Grant will never be good. 
Perk. $. 76. —— 

If 2 ſeiſed of Land, and leaſes it for Years, rendring 105. Rent, and after he grants 
a Rent of 105, out of this Land to a Stranger; in this Caſe although there be ſome Incer- 
tainty in the Grant, yet this is a good Grant of a Rent of 105. but it ſhall be taken as 
a Grant of a new, and not of the old Rent, and therefore ſhall not take Effect until the par- 
ticular Eſtate be ended. Bro. Grant 77. 


See before, p. 225, 


(O) Of the Commencement and Limitation of the Eftate granted. 
1 ſome Caſes, although there be in a Grant a good Grantor and a good Grantee, and 2 
| Thing granted, and all theſe are duly and certainly deſcribed, yet the Grant may be 
void for ſome Fault ia ſome other Thing touching the Grant; as, 


Firſt, In the Commencement of the Eſtate granted. 


For if a Man be poſſefſed of a Term of Years, although it be an hundred Years or up- 


wards, and grants to another all the Reſidue of this Term of Years that ſhall be to come at 
the Time of his Death; this Grant is void for Incertainty. And yet if a Man poſſeſſed of 
ſuch a Term in Land, grants the Land to another, To have and to hold to him after the 
Death of the Grantor for fifty Years, or for two hundred Years; theſe are good Grants ; 
and in the firſt Caſe the Grantee ſhall have fifty Years, if there be ſo many to come of the 
Term of one hundred Years at the Death of the Grantor ; and in the laſt Caſe the Grantee 


ſhall have the Land for the whole one hundred Years, or fo many of them as are to come 


at the Death of the Grantor. Bro. Grant 154. Co. 155. Plow. 520. 


So if one grants any Thing that lies in Livery or in Grant, and that is in ef at the Time 


of the Grant in 1 Fee- tail or for Life, and the Eſtate is to begin at a Day to 
_— this for the moſt part is void. However in ſome Caſes the Livery. of Seiſin will 
eib i. But a Leaſe for Years to begin in futuro is good enough. Dyer 58. 5 Co. 1. 
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And if a Leaſe be made to one for Years, or for Years determinable upon Lives, © 
after a Leaſe is made to another of the ſame Thing, To have and to hold from 1 and 
of the former Leaſe; this is a good Leaſe, and the Commencement certain enou N E 
if a Leaſe be made of Land to one for Life, and after the Reverſion thereof is grant. 
another for Life, cum poſt mortem vel alio modo vacare contigerit; this is good. 5% 11 in 
Dennis's Caſe. 7 Je. 
So if a Leaſe be made to one for twenty Years, if he lives ſo long, and after ; Leafs: 
made to another, Habendum after the End of the Term granted to the Leſſee for 5 20 
Years, to be accounted from the Date of the Deed laſt made; this is a good Gran + 
twenty Years after the firſt Leaſe ended, and the Words, 70 be accounted, &c. ſhall b 2 
Jetted. 7 Fac. C. D. Cradock's Caſe. N 
And if one grants a Rent to me, Habendum from the Time of my full Age for my 1; 
and I am at full Age at the Time of the Grant; this Grant is good for my Life. "M0 
If a Feme Sole has a Leaſe for Years, and takes a Husband, and then he in Reyerr 
grants the Land to another, Habendum after the Term granted to the Husband, Se. 37 
in Truth it was never granted to the Husband but by an Act of Law, viz. the Marci; N 
yet this is a good Leaſe. Plow. 192. 6 Co. 36. de; 


Secondly, In the Limitation of the Eſtate, or in the Habendum of the Gray, 


If a Grant be to two & heredibus, without ſuis; this is void for Incertainty. And ye 
a Grant to one & heredibus, is good. 22 H. 6. 15. Plow. 28. 

And if a Man grants two Acres, To have and to hold, the one in Fee-ſimple, the 
other in Fee-tail, or the one in Fee- ſimple, and the other for Life, and does not ſet down 
which in Fee-ſimple, &c. in certain; yet this Grant is good, and the, Grantee has the 
Election. And yet if one grants two Acres to two Men, Habendum the one to the one and 
the other to the other, and ſays not which either of them ſhall have; this is void for Incer. 
tainty. Perk. F. 75, 77. Plow. 152. 

And if one has a Reverſion of Land after a Leaſe for Years, and grants the Land, 
Habendum the Reverſion, or grants the Reverſion, Habendum the Land ; this is good, 
10 Co. 107. Plow. 147. 


(P) What may or may not be granted by the ſame Deed. 


T* one grants his Reverſion of Land to one, and by the ſame Deed grants a Rent out of 
the ſame Land to another, and delivers the Deed to both of them at one Time; this is 
good, and ſhall enure firſt as a Grant of the Rent to one, and then as a Grant of the Re- 
verſion to the other. Plow. 540. 

If one conveys Land to another, and the Grantee by the fame Deed doth grant a Rent 
or Common to the Grantor out of the ſame Land conveyed ; this is as good as if it were 
by another Deed. Dyer 6. 


(Q) Of ſeveral Grants of the ſame Thing, 


F a Man has granted a Thing once, he cannot afterwards grant it again; and therefore 

if a Man gives or grants me a Horſe, firſt by Word of Mouth, and after grants him to 
me by Deed ; this ſecond Grant is void, and therefore if there be any Fault in this Grant 
in Writing, it is not material. And if a Man grants to me Common of Paſture without 
Number in his Ground, and after makes the like Grant to another ; this ſecond Grant 13 
void as to me, although it be good againſt the Grantor. And if one grants the next Pre- 
ſentation to a Church after the Death of the preſent Incumbent, and alter grants the ſame 
to another; or makes a Leaſe of Land to one for ten Years, and after makes a Leaſe of the 
1:me Land to another for the ſame ten Years ; or gives a Horſe to one, and after gives the 
ſame Horſe to another; in all theſe Caſes the ſecond Grant is void. But if the firſt Grant 
or Gift be only of Part of the Thing granted afterwards, or of Part of the Time only, the 
ſecond Grant will be good for the Overplus. And therefore, if one be ſeiſed of a Mano, 
and demiſes ten Acres of the Demeſne for ten Years, and after demiſes the whole Manor to 
another for twenty Tears; this is a good Grant for the Overplus of the Manor beſides the 
ten Acres preſently, and for the whole Manor for the laſt ten Years. So if the ſecond 
Grant be to begin after the firſt is determined, it is good. And if the ſecond be ſuch as ma) 
be ſatisfied and not impeach the former, both ſhall ſtand good. And therefore if one that 
has an Advowſon grants the next Preſentation to one, and after he grants the next Preſen- 


tation to another, and does not ſay after the Death of the Incumbent, in this Caſe the der 
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at is good, and the Grantee thereby ſhall have the ſecond Avoidance after the Death of 
he preſent Incumbent. Dyer 35, 350- Perk. y. 102. Lit. F. 298. 


(R) Of Om! ſfions of Ceremonies, &c. required in Grants. 


N ſome Caſes although there be no Fault in the Grant, yet it may become void fot 
] want of ſome other Matter that ought to be done, as Inrolment, Livery of Seiſin, Attorn- 

ent, &c. for where any of theſe Things is requiſite, the Grant is not good urtil it be had, 
85 for that Thing which will not paſs without that Ceremony, nor yet for that which 
1 would paſs by the Deed. And therefore if a Feoffment be made of a Manor to 
hich an Advowſon is appendant, and no Livery is made, ſo that the Manor does not paſs, 
the Advowſon will not paſs neither. 21 H. 7. 5. 


(8) What ſhall be ſaid a good Grant in the Nature of a. Releaſe or Diſcharge, 


or Not, 


p one makes a Feoffment with Warranty, and after the Feoffee grants to the Feoffor, 
] that neither he nor his Heirs ſhall vouch the Warrantor or his Heirs upon the Warranty; 
this is a good Diſcharge of the Benefit of Voucher, and bars the Feoffee of it; and yet he 
may bring a Warrantia Charte ſtill. So if one grants to me a Rent-charge, and after- 
wards I grant to him that he ſhall not be ſued for the Rent; this is a good Grant to 
bir me of bringing an Annuity for the Rent; and yet I may diſtrain for the Rent till : 
And ſo e converſe, if I grant to the Grantor, he ſhall not be diſtrained for the Rent; 
by this I am barred of a Diſtreſs, but not of bringing an Annuity for the Rent. So 
if the Lord grants to his Tenant holding by Knight's Service, that his Heirs ſhall not be 
in Ward, &c. or a Man grants to his Debtor that he will not ſue him for the Debt at all, or 
until ſuch a Time; or one grants to his Leſſee for Life or Years that he ſhall not be im- 
peached for Waſte; all theſe are good Diſcharges, and may be pleaded by way of Bar 


to avoid Circuity of Action. 7 H. 6. 14. 21 H. 7.23. Perk. F. 69. Bro. Grant 175. 
Kelw. 8 8. 


(T) Of void Grants, 


N ſome Caſes a Grant or Gift may be void, at leaſt to ſome Perſons and Purpoſes, when 
] there are none of the Defects aforeſaid in it; as when it is made upon a corrupt Con- 


tract, or to the End to defraud Creditors of their Debts, or Purchaſers of their Lands 
bought, or the like; whereof ſee in the next Chapter, 


(U) How Grants ſhall be conſtrued. 


1 Grant and Covenant ſhall be taken moſt ſtrongly againſt him who makes it, 
becauſe he is preſumed to receive a valuable Conſideration for what he parts with. 
2 Roll. Abr. 56. 

And if it cannot take Effect as to the Parties, it ſhall take Effect as it may, rather than 
the Deed or Grant ſhall be void. T. Raym. 142. Or by another way than what the Parties | 
deligned. Lucas 35, 

And if the Words have a double Signification, this ſhall extend to the Diſadvantage of him | 
who ſpeaks them, and ſhall be conſtrued moſt to the Advantage of the other. T. Raym. 142. 


* 


Grants muſt be conſtrued in this Manner: 

Firſt, They muſt be beneficial to the Taker. 

Secondly, They are never void where the Words may be applied to ſome Intent. 

Thirdly, The Words muſt be conſtrued according to the Intent of the Parties, and not 
otherwiſe. Plow. 160. 3. | | 
The Law will never make any Conſtruction againſt the Purport of a Grant to the Pre- i 
Judice of any, or againſt the Meaning of the Parties. Co. Lit. 313. 8. 

Where tlie Grant is impoſſible to have Effect according to the Letter, there the Law 
makes ſuch a Conſtruction as the Grant by Poſſibility may take Effect. Co. Lit. 183. C. 


e 
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(W) Of Attornments, 
Firſt, Attornment what. 9 


N Attornment (from turning from one to another) is the Agreement of the Tenant to 1 
the Grant of the Seigniory, or of a Rent, or the Agreement of the Donee in Tail, | "= 
8 K or Le 


. 3 
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or Tenant for Life or Years, to a Grant of a Reverſion or of a Remainder . 
another. Co. Lit. 309g. a. made tg 


Secondly, Kinds of Attornment. 


An Attornment is either expreſſed or implied. 

I. An expreſſed Attornment is either by Words or Writing. 

1. By Words only; as by ſaying, I attorn to you by Force of the ſaid Grant; oy, | 
ledge myſelf your Tenant. » 7 ackner 
a Ki By Writing indorſed on the Deed, or ſet down in any other Writing, 
afeſt way. 

In ho theſe Caſes, the Tenant may moreover deliver to the Grantee a Penny, & 
way of Acknowledgment, that the Witneſſes may better remember it. ade. 

IT. An implied Attornment, or in Law; as if a Reverſion (before the Stat. 4 & 5A 
bereafter mentioned) was granted to two by Deed, and the Tenant attorned to one ot 2 
according to the Grant; this Attornment was good to veſt the Reverſion in both the Gra; em 
Lit. F. 551, &c. Co. Lit. 30g. b. 3 10. a. &c. Ry 


Thirdly, The Effe# of Attornment. 


The End, Effect or Fruit of this Agreement, is to perfect a Grant and to make x 00d 
Conveyance of an Eſtate, and therefore cannot be made upon Condition, or for a Tim? 
And where it was needful by the Common Law no Rent nor Reverfion would paſs nith 
out it; neither could the Grantee of the Seigniory, Rent or Reverſion, bring any Action 
of Waſte for Waſte done in the Land, nor diſtrain for any Rent or Service upon the Land 
before Attornment. 
But now by Stat. 4 & 5 A. c. 16. there is no need of Attornment in paſſing Manotz, 
Rents, Reverſions or Remainders. : 
An Attornment is but a bare Aſſent, and therefore it ſhall not nor will enure or work tg 
pa any Intereſt, to make a bad Grant good, nor to give a Man a Tenancy by Dili-iſn, 
ntruſion or Abatement; neither ſhall it work by way of Eſtoppel; and therefore if a Man 
gains a Rent iſſuing out of Land by Coertion of Diſtreſs or otherwiſe, and the Tenar: of 
the Land attorns to him; this will not amend his Eſtate. But otherwiſe a Grart and the 
Attornment of the Tenant does as effectually paſs the Freehold and Inheritance of the Re. 
verſion of Land, (but now no Attornment is neceſſary to paſs a Rever/ion) as a Feoffment and 
Livery of Seiſin of Land paſſes the Poſſeſſion thereof. 


Which 18 the 


10 W 6 


Fourthly, In what Caſes the Attornment of Tenants is neceſſary or not, and vcid or not. 


By the Stat. 4 & 5 Ann. c. 16. (For the Amendment of the Law, and the better Advancement 
of Juſtice) F. . it is enacted, That from and after the firſt Day of Trinity Term 170%. al 
Grants or Conveyances thereafter to be made, by Fine or otherwiſe, of any Manors or Rents, 
or of the Rever/ion or Remainder of any Meſſuages or Lands, ſhall be good and effectual to 
all Intents and Purpoſes, without any Attornment of the Tenants of any ſuch Manors, or of 
the Land out of which ſuch Rent ſhall be iſſuing, or of the particular Tenants, upon whoſe 
particular Eſtates any ſuch Reverſions or Remainders ſhall and may be expectant or de- 
pending, as if their Attornment had been had and made. And by the ſaid Statute, $. 10. 
It is provided, That no ſuch Tenant ſhall be prejudiced or damaged by Payment of any 
Rent to any ſuch Grantor or Conuſor, or by Breach of any Condition for Non-payment of 
Rent, before Notice ſhall be given to him of ſuch Grant by the Conuſee or Grantee. And 
by the Stat. 11 Geo. 2. c. 19. (Jar the more eſfectual ſecuring the Payment of Rents, and pre- 
venting Frauds by Tenants) F. 11. it is recited, That whereas. he Poſſeſſion of Eftates in Lands, 
Tenements and Hereditaments, is rendered very precarious by the frequent and fraudulent Pradlice 
of Tenants, in attorning to Strangers who claim Title to the Eſtates of their reſpefive Landlerd 
or Landlords, Leſſor or Leſſors, who by that Means are turned out of Poſſeſſion of their reſpe## 
Eſtates, and put to the Difficulty and Expence of recovering the Poſſeſſion thereof by Actions a, 
Suits of Law: For Remedy thereof it is enacted, That from and after the 24th Day of 
June 1738. all and every ſuch Attornment and Attornments of any Tenant or Tenants o 
any Meſſuages, Lands, Tenements or Hereditarnents within that Part of Great Britain called 
England, Dominion of Wales, or Town of Berwick upon Tweed, ſhall be abſolutely null and 
void to all Intents and Purpoſes whatſoever ; and the Poſſeſſion of their reſpective Land- 
lord or Landlords, Leſſor or Leſſors, ſhall not be deemed or conſtrued to be any vile 


changed, altered or affected by any ſuch Attorament or Attornments; provided oy 
| I tha 
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that nothing herein contained ſhall extend to vacate or affect any Attornment made purſuant 


do and in Conſequence of ſome Judgment at Law, or Dectee or Order of a Court of Equity, 


made with the Privity and Conſent of the Landlord or Landlords, Leſſor or Leſſors, 
- to any Mortgagee after the Mortgage is become forfeited. 
* the Common Law, in moſt Caſes where the Grantee had Means to compel the Tenant 
to x Avon there the Attornment of the Tenant was at leaft to ſome Purpoſes needful; for 
although a Seigniory, Rent, Services, Reverſion or Remainder were granted by Fine, the 
Rent, Seigniory, &c. paſſed, ſo as the Grantee might enter fot a Forteiture upon the Alie- 
nation of the Tenant, —_ Tenant for Life, Years, by Statute or Elegit, or upon an 
Eſcheat of the Tenant, or ſeiſe a Ward or Heriot, if it happened before any Attornment 
was made: And if the Reverſion of a Leaſe for Years was granted by Fine, and the Leſſee 
was ouſted, and the Leſſor diſſeiſed, the Conuſee might have an Aſſiſe; and therefore 
as to all theſe Purpoſes the Attornment of the Tenant was not needful: But the Grantee, his 
Heir or Aſſignee, could not diſtrain the Tenant for Rent, nor bring any Action that lay in 
Privity between him and the Tenant ; as Waſte upon a Waſte done by the Tenant, Writ of 


Entry ad communem legem, or in caſu proviſo, or in confimili caſu, upon the Alienation of the 
E Tenants Eſcheat, upon the dying of the Tenant without Heirs, or Ward, upon the Death 


of the Tenant's Heir within Age, or Writ of Cuſtoms and Services, until he had the At- 
tornment of the Tenantz and therefore as to all theſe Purpoſes the Attornment of the 
Tenant was neceſſary. And hence it was that the Conuſee of a Fine had Means appointed 
him by the Law to compel the Tenant to attorn; for where the Lord granted the Sejgniory 
to another, and the Tenant would not attorn, the Conuſee before the Fine ingroſſed might 


have a Writ called a Per quæ ſervitia, to compel him to attorn. And where a Man granted Per gue fer- 
a Rent to another, and the Tenant of the Land out of which the Rent iſſued would not at- v. 

torn, the Conuſee of the Rent might have a Writ called a Quem redditum reddit, to compel Qtem redli. 
him to attorn. And where a Man granted a Reverſion or a Remainder of his Tenant for #« reddit. 


Life to another, and the Tenant would not attorn, the Conuſee of the Reverſion or Re- 


mainder might have a Quid juris clamat, to compel the Tenant for Life to attorn. But now N Juris 
the beforementioned Statutes of the 4th and gth of Ann. c. 16. and the 11 Geo. 2. c. 19. has at. 


rendered the antient Learning concerning Attornments almoſt uſeleſs ; ther:fore I ſhall be as 
brief upon this Head as I can, ſo as to omit nothing which may be necefiiry to the Know- 


| ledge of the Nature, Uſe and Effect of Grants. 


Fifthly, By whom an Attornment may and muſt be made, or not. 


By the Stat. 4 & 5 A. c. 16. the Tenants of Manors, or of Lands out of which any Rents 
ſhall be iſſuing, or the particular Tenants upon whofe particular Eſtates any Reverſions or 
Remainders ſhall and may be expectant or depending, needs not make any Attornment 
upon any Grant or Conveyance, by any Fine or otherwiſe, of any Manors or Rents, or of 
the Reverſion or Remainder of any Meſſuages or Lands; for ſuch Grant or Conveyance is as 
good and effectual without their Attornment as with. 

And further by the Stat. 11 Geo. 2. c. 19. all Attornments of the Tenants of any Meſ- 
ſuages, Lands, Tenements or Hereditaments, are void, unleſs made in Purſuance or Con- 
ſequence of ſome Judgment at Law, or Decree or Order in Equity, or made with the 
Cy and Conſent of the Landlord, Leſſor, or to any Mortgagee after the Mortgage is 
orfeited. 

It a Woman that hath a Huſband be to attorn, the Huſband may and muſt do it for 
her, and the Attornment of the Huſband for the Wife, whether it be expreſſed or implied, 
will bind the Wife. Co. Lit. 312. Lit. F. 558. 

A voluntary Attornment, where it is needful, may be made by an Infant, or one that 


is deaf and dumb, (who may do it by Signs); but one that is Non compos mentis cannot 
make an Attornment. Co. Lit. 315. 


Sixthly, To whom an Attorniment may and muſt be made, or not. 


. Where an Attornment is neceſſary, it muſt always be made to the Grantee according to 

the Grant, whether the Attornment be expreſſed or implied. But if divers take by Grant, 

wn Attornment may be made to one of them, and this ſhall avail the Reſt. Co. Lit. 
O, 312. a 

S. Stat. 11 Geo. 2. 6. 19. Attornments of Tenants may be made to any Mortgagee after 
© Mortgage is forfeited. See more of this Statute befort. | 


Seventhly, 
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Seventh! Ys At what Time an Attornment muſt be made. 


In all Caſes regularly where Attornment is neceſſary, it muſt be made in the n 
the Parties Grantor and Grantee, or Exchangor or Exchangee: For if either of iy of ; 
before the Attornment be made, (where it is reguiſite ) the Grant” or Exchange is void 8 
therefore (before the Stat. 4 & 5 Ann. c. 16.) if a Manor was granted, and Livery of oo 
given upon the Demeſnes thereof, and one of the Tenants died before Attornment wa; — 
by him, his Tenement would not paſs; and the Grant as to that Part was void for in * 
Caſe all the Tenants but Tenant at Will were obliged to attorn. And altho' the Gr, * 
the Reverſion was to begin at a Day to come, and after the Death of either of the pan a 
yet the Attornment was to be made in the Life-time of the Parties, or otherwiſe the 8 
would not be good. And yet an Attornment might be made after the Death of the Tan 
by his Heir, and after the Conveyance of the Tenant by his Aſſignee. Co. Cit, 310 > 
Lit. F. 551. Perk. F. 263, 231. Co. 151. 2 Co. 35. 315. 

And it a Leaſe was made of a Reverſion to begin at a Day to come, the Attorny 
might be made before or after the Day, ſo it was made in the Life-time of the — 
2 Co. 35. N 

And * one granted his Reverſion of Yþiteacre or Blackacre, and the Tenant attorneg to 
the Grant before the Grantee had made his Election, which Acre he would have; this was 
a good Attornment. Co. Lit. 310. iS 


Eighthly, How to make an Attornment, and what ſhall be ſaid a good Attornment, or 4 


To the making of a good Attornment where it is needful, divers Things are required: 
1. It muſt be made by the Perſon who ought to make it. 

2. It muſt be made to the Perſon who ought to take it. 
3. It muſt be made in convenient Time. | | 
4. If it was an expreſs Attornment, the Tenant was firſt to have Notice of the Grart 
of the Reverſion, Rent, &c. to which he was to attorn : But otherwiſe it was of an Attorn- 
ment in Law; for there Notice in all Caſes was not neceſſary, 

See the Statutes concerning Attornments before. 
5. And it muſt be done in the Manner the Law preſcribes. 
It may be made by Words or Deeds without any Writing ; er by. Deed or Writing (which 
is the ſafeſt way). And any Words written or ſpoken by the Tenant, that import an Aſſent 
and Agreement to the Grant in ſuch Manner as the ſame is made after Notice given to him 
of the Grant, whether it be in the Preſence or the Abſence of the Grantee, will make 4 
good Attornment in Deed. And therefore if the Tenant after Knowledge of the Grant uſes 
the Words following, or any others to the like Effect, to the Grantee, viz. I do attern, or 
turn Tenant to you according to the Grant; or I become your Tenant ;- or I agree to the Gram; 
or 1 am well content with the Grant; or God ſend you Joy of it: Theſe are good expres 
Attornments. And if the Tenant, after Knowledge of the Grant, pays, does or delivers 
all, or any Part of the Rent or Service before or at the Time when the ſame is due to the 
Grantee, or gives a Penny, or Farthing, an Ox, or a Knife, or any ſuch Thing, or any 
other valuable Thing in the Name of Attornment, or in the Name of Seifin of the Rent; 
| this is a good expreſs Attornment; and that Attornment which is made by Words and 
| Deed, is beſt to be ſigned, for that leaves a more deep Impreſſion in the Mind of the Wit- 
| neſſes. But by the Common Law, if A. had a Rent- charge iſſuing out of his Land, and 
; he granted it to a Stranger, and A. gave him an Ox to put him in Poſſeſſion of the Rent; 
this was no good Attornment. Co. Lit. 309, 310, 313. 49 Ed. 3. 15. Lit. $. 551, 363, 
513. Plow. 344. 

Attornmentof If a Reverſion (before the ſaid Statutes) was granted of two Acres, or for forty Years; 
Part of the or if Services were granted, and the Tenant attorned for one Acre, or for Part of the 
| 2 | oa forty Years, or for Part of the Services; this extended to all, and was a good Attornment 
| or cue for both the Acres, all the forty Years and all the Services; and that, altho' the Tenant 
ſaid expreſly it ſhould be good but for a Part, and not for the Whole. And ſo alſo it was 
of an Attornment in Law. And therefore if the Grantee by Fine of Services ſued out 3 
Scire Facias to have Execution of any Part of the Services, and had Judgment to recover 
any Part, or a Leſſee of three Acres ſurrendered one of them to the Grantee of the Rever- 
ſion of all the three Acres; this was a good Attornment of the Whole. But if one attorned 
for Part of the Land, or for Part of the Services in Caſe of the Grant of a Reverſion 0 


Land, or the Grant of Services, and had no Notice of the Grant of any more; this — 
me 
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ment was not good for any Part, but void for all. 2 Co. 68. Lit. F. 564. Co. Lit. 
% 4 igniery, Reverf he like, (before the ſaid Statutes) we : 
If 4 Seigniory, Reverſion, or the like, fore the ſat Mlatutes) were granted to two or Attornment 
e and the Tenant after Notice thereof attorned to one of them; this was a good Ats to one goud to 
ok bent to perfect the Grant to both, or all of them. But if one died before Attornment, others. 
* Tenant attorned to the Survivor or Survivors; this would not avail the Heir of þ 
tim that was dead, but it was good to perfect the Grant to the Survivor or Survivors, to i 


hah it was made. Co. Lit. 297. 2 Co. 67, 68. | 


And it a Reverſion was granted to Huſband and Wife, and the Tenant attorned to his 
Wiſe in the Abſence of the Huſband ; this was a good Attornment to perfect the Grant 
to them both. But if a Reverſion was granted to two Men, and the Tenant had Notice 
only of a Grant made to one of them, and he attorned to him only; this Attornment 
was void, and not good to perfect the Grant to either of them. Calvin's Caſe, Paſeb. 
„ Jac. B. R. 2 Co. 68. | 
if two Jointenants was for Life or Years, and the Reverſion of their Eſtate was granted Attornmen: 
(before the ſaid Stetutes) to a Stranger, and one of them attorned to the Grant of the Re- by * 3 
verſion; this was a good Attornment for both of them. The like Law was for Tenants = ORE 
ja Common. But it A. B. C. and D. were Leſſees for Years, and C. and D. were out- 
lawed, ſo as they forfeited their Parts to the King, and the King became Tenant in Com- 
mon with A. and B. and after the Reverſion was granted to a Stranger, and A. B. C. and D. 
attorned; this was no good Attornment to perfect the Grant of the Reverſion, for C. and D. 
could not attorn, and the Attornment of A. and B. for the King and themſelves was not 
good. 2 Co. 66, 67. Lit. §. 566. 6 Car. in Lord Brocł's Caſe in Cur* Ward”, 


Ninthly, M ſhall be compelled to attorn, or not, and where, | 


In all Caſes for the moſt part where Attornment is needful, the Tenant, whether he be 
Tenant in Fee-ſimple, for Life, Years, by Statute, Elegit, or as Executor until Debts be | | 
paid, ſhall be compelled to attorn. And altho' the Tenant be an Infant, and comes to 1 
the Land by Purchaſe or Deſcent, yet he may be compelled to attorn; but then in this 
Caſe his Attornment ſhall not prejudice him, for when he is of full Age he may diſclaim, 
or ſay he holds by leſs Services. 6 Co. 68. 9 Co. 84. Co. Lit. 315. 

In all Cafes for the moſt part where an Attorament is not needful, there is no Means to 
compel the Tenant to attorn; and therefore the Tenant cannot be compelled to attorn to 
him that comes to a Reverſion or Remainder by Eſcheat, Forfeiture, Cc. 6 Cs. 68. 
Co. Lit. 318. | 

If one (by the Common Law) grants his Reverſion of Land in Mortmain without a Licence, 
the Tenant may not be compelled to attorn until there be a Licence had from the King. 
Co. Lit. 318. 3 Co. 86. 

Alſo it is a general Rule, that when the Grant by Fine is defeaſible, there the Tenant 
ſhall not be compelled to attorn: As if an Infant levies a Fine, this is defeaſible by Writ 
of Error during his Minority, and therefore the Tenant ſhall not be compelled to attorn. 
So if the Land was held in Antient Demeſne,. and he in the Reverſion levied a Fine of the 
Reverſion at the Common Law; the Tenant could not be compelled to attorn, becauſe the 
Eſtate that paſſed was reverſable by Writ of Diſceit. Co. Lit.-318. 3 Co. 86. 


Tenthly, How an Attornment ſhall enure and be taken. 


lit the Grant be abſolute, and the Attornment be on Condition, yet this ſhall enure ac- 
cording to the Grant. So if the Attornment be but to Part of the Things, or Part of the 
Time granted; this ſhall enure to perfect the Grant for all. So if the Attornment be made 
© to one of the Grantees, it ſhall enure to the Reſt. So if the Attornment be made to 
. particular Tenant, it ſhall enure to him in the Remainder to perfect his Eſtate alſo. Co. 
* 399, 310, 297. 1 1 2 | 
It the Eſtate of che Tenant be with a Privilege annexed, as without Impeachment of 
Waſte, or the like, and the Tenant attorns generally without any Saving of his Privilege; 
if the Attornment be gratis and voluntary, whether it be an Attornment in Law or in Deed, 
this ſhall not enure to extinguiſh his Privilege: But if the Attornment be made by the 
Compulſion of a Writ in this Manner, and without this Saving, he has loſt his Privilege 
lor ever. Co, Lit. 320. FRYER ASE 1) 143. 4b 
If a Reverſion, Se. (before the ſaid Statutes) was granted to two ſeveral Men one after 
another, and he that had; the latter Grant e the Tenant to 6 3 — 
EY g efore 


Gzants. 


— 


Part | 


before the other; this would enure to perfect the latter, and 
not be good. Co. Lit. 310. 
And if a Reverſion was granted to a Man and Woman unmarried, and befo 


; f re Attory. 
ment they intermarried, and then the Tenant attorned ; they were to have the Eftae | 
Moieties. C9. Lit. 310. / 


the firſt Grant afterwards coy 


Eleventhly, How an Attornment ſhall relate. 


An Attornment as to the Party Grantor, ſhall have Relation to the Time of the Gra 
to make the Thing to paſs out of the Grantor 4% initio, altho* it be made many Year, * 
the Grant; and therefore all Acts done by him after the Time of the Grant, and befor 
the Attornment, to the Prejudice of his own Grant, as granting of Rents, entering it 
Statutes, or the like, are void, as to the Land to charge it: And hence it is, that 2 
the ſaid Statutes) if a Reverſion was granted to an Alien, and before Attornment of the 
Tenant he was made Denizen; the King upon Office found ſhould have the Land, ang yet 
it ſhould not ſo relate as to make the Tenants chargeable to the Grantee for any mean 
Arrearages, or ſor any Waſte in the Lands from the Time of the Grant to the Time of 

the Attornment. But in reſpect of a Stranger it ſhould not relate at all. And therefore if 
two Deeds were made of a Reverlion at ſeveral Times, and he whoſe Deed was made lat 
got Attornment firſt, the Reverſion did paſs to him; and tho? the other got Attornment 
afterwards, yet this would not help him by Relation; and altho' the former Grant of the 


Reverſion was in Fee, and the latter for Life only, yet the Law was all one in both Caſes, 
Co. Lit. 310. 


S EU T. AL 
Of Leaſes. 


(A) A Leaſe what, and Leſſor and Leſſee who. 


A Leaſe (from Laiſſer, Dimittere, to part with) is a Demiſe or Letting of Lands, Rent, 


Common, or any Hereditament, to another ſor a leſſer Time than he who lets it has 
in it, (for when a Leſſee for Life or Years grants over all his Eſtate or Time to another, 
this is more properly called an Aſſignment than a Leaſe) and is moſt commonly and apt! 


made by the Words Demiſe, Grant and Let, altho* it may be made and done by aller 
Words. a | 


He who lets is called the Leſſor, and he to whom it is let the Leſſee, | 

The Word Leaſe is alſo ſometimes (altho* improperly) applied to the Eſtate, i. e. the 
Title, Time or Intereſt the Leſſee has to the Thing demiſed, and then it is rather referred 
to the Thing taken or had, and the Intereſt of the Taker therein: But in this Place it is 
applied rather to the Manner or Means of attaining or coming to the Thing letten. 


(B) Kinds of Leaſes. 


A Leaſe in this Senſe is ſometimes made and done by Record, as a Fine, Recovery, Ec. 
and ſometimes and moſt frequently by Writing called a Leaſe by Indenture, altho 

it may be made by Deed Poll. . 
And ſometimes it is by Parol, without any Writing, as by the Common Law it might 
be of Land or ſuch like Thing grantable without Deed for Life, and never ſo many Years. 
But now by the Stat. 29 Car. 2. c. 3. All Eſtates, Intereſts of Freehold, or Term of 
Years, or any uncertain Intereſt in or out of Lands, Ec. not put in Writing, and ſigned 
by the Parties making them, or their Agents, authorized by Writing, ſhall have no greater 
Effect than as Leaſes at Will; except Leaſes not exceeding three Years, whereof the Rent 
reſerved ſhall be two Thirds of the full Value of the Thing demiſed. And no ſuch Eſtates 
or Intereſts (not being Copyhold or Cuſtomary Intereſts) ſhall be aſſigned, granted or ſur- 


rendered, unleſs it be either by Deed or Note in Writing, ſigned as before, or by Act and 
Operation of Law. 


A Leaſe may be made either, 


1. For Life, (i. e. for the Life of the Leſſee, or another, or both) or, 

2. For Years, (i. e. for a certain Number of Years, as ten, a hundred, a thouſand * 
thouſand Years) Months, Weeks or Days, as the Leſſor and Leſſee agree; and then — 
Eſtate is properly called a Term of Years; for the Word Term not only ſignifies the . 

3 : 


6.8 11. Leaſes. 083 | 
Imitation of Time, but alſo the Eſtate and Intereſt that paſſes for that Time: Some of Fa 
12 leales alſo for Years commence in præſenti, and ſome in futuro, at a Day to come; if 
the 5 > Leaſe that is to begin in futuro is called an Intereſſe Termini, or future Intereſt. Or, 
and or Mill, when a Leaſe is made of Land to be held at the Will and Pleaſure of the 

| effor or at the Will and Pleaſure of the Leſſor and Leſſee together; and ſuch a Leaſe 

nay be made by Word of Mouth as well as the former. "i 


And there is a common way of conveying by mutual Leaſes, or by Leaſe on each Side, 
which is called a Conveyance by Demiſe and Re-demiſe, and is proper upon the Grant of 


a Rent- charge. 


(C) Things neceſſarily required in every geod Leaſe. 


Foularly theſe Things muſt concur to the making of every good Leaſe : 
T. There muſt be a Leſſor, (as in other Grants) and he muſt be a Perſon able, and 
"of reſtrained to make a Leale. : 

>. There muſt be a Leſſee, and he muſt be capable of the Thing demiſed, and not diſ- 
abled to receive it. | : : 

3. There muſt be a Thing demiſed, and ſuch a Thing as is demiſable. 
4. If the thing demiſable be not grantable without a Deed, or the Party demiſing not able 

to grant without a Deed, the Leaſe muſt be made by Deed ; and if fo, then there muſt 
be a ſufficient Deſcription and ſetting forth of the Perſon of the Leſſor, Leſſee, and the 
Thing leafed, and all neceſſary Circumſtances, as Sealing, Delivery, Sc. required in other 
Grants muſt be obſerved. 

5. If it be a Leaſe for Years, it muſt have a certain Commencement, at leaſt when it 
comes to take Effect in Intereſt or Poſſeſſion, and a certain Determination either by an ex- 
preſs Enumeration of Years, or by Reference to a Certainty that is expreſſed, or by reducing 
it to a Certainty upon ſome contingent Precedent by Matter ex poſt facto, and then the Con- 
tingent muſt happen before the Death of the Leſſor or Leſſee. | 

6. There muſt be all needful Ceremonies, as Livery of Seiſin, Attornment, and the like, 
in Caſes where they are requiſite. | 

7. There muſt be an Acceptance of the Thing demiſed, and the Eſtate by the Leſſee. 
But whether any Rent be reſerved upon a Leaſe for Life, Years, or at Will, or not, is not 
material, except only in the Caſes of Leaſes made by Tenant in Tail, Huſband and Wife, 
and Eccleſiaſtical Perſons 3 of which ſee hereafter. | 


(D) What is a good Leaſe for Life or Years with reſbect to the Leſſor and Leſſee, the 11 
Thing leaſed, and the Eſtate, Property or Poſſeſſion of the Leſſor, &c. therein. 


Eaſes for Life, Years, or at Will, may be made of any Thing corporeal or incorporeal, o 
that lies in Livery or Grant. Alſo Leaſes for Years may bawmade of any Goods or 
Chattels. Bro. Leaſes 23. 

A Man ſeiſed of an Eſtate in Fee-ſimple in his own Right of any Lands or Tenements, | | 
may by Deed or Writing in the Country, (or before the Sat. 29 Car. 2. c. 3. might without $4 
Writing by Word of Mouth) make a Leaſe of it for what Lives or Years he will or would. bl 
And he that is ſciſed of an Eſtate in Tail of any Lands or Tenements, may make any Leaſe I: 
out of it for his own Life, but no longer, unleſs it be by Fine or Recovery, or it be ſuch a Ni 
Leaſe as is warranted by the Statute of 32 H. 8. And he who is ſeiſed of Lands or Tene- 1 
ments of any Eſtate for his own or another's Life, may make what Leaſe for Years he will 4 
of it, and it will be good as long as the Leaſe for Life does laſt. And he who is poſſeſſed | | 
of Lands or Tenements for Years, may make a Leaſe of it for all or part of the Years, 1 
and theſe are good Leaſes, The Tenants for Life or Years may alſo aſſign over all 


their Eſtates if they pleaſe. And if ſuch Tenants make Leaſes for longer Time, as " 
it Leſſee for Years make a Leaſe for Life; by this the Land will paſs 'for Liſe, if the U 
Term of Vears laſt ſo long. But if he gives Livery of Seiſin upon it, (as he muſt to make 1 


8 Leaſe for I ife good) this is a Forfeiture of the Eſtate for Years. Co. 44. 7 Co. 12. 

. 524. 

It an Infant be ſeiſed of Land in Fee-ſimple, and he makes a Leaſe for Years of it, ren- Infant. 
dering no Rent; this Leaſe is void. But if there be a Rent reſerved upon the Leaſe, then 
* Leaſe is but voidable, and may by the Acceptance of the Rent by the Infant after his 
Age be made good. 9 H. 9. 24. 18 Ed. 4. 2. Plow. 545. 

ontenants, Tenants in Common and Parceners, may make Leaſes for Life or Years of their Jointenant', 

r Parts and Purparties at their Pleaſure; and theſe Leaſes will bind their Companions. Tenants in 
nd one Coparcener or Tenant in Common may make a Leaſe of his Part to his Companion, Common, 


i be will. Li. Chap. Tenant in Common, F. N. B. 62. G. * 
If 


094. 


Leaſes. Tak 


a. 


— 


Baron and 
Feme. 


Leſſor in Fee 


and Leſce for join together, and make a Leaſe for Lives, or for any Term of Years; and this js 9000 


Vears. 


Diſſeiſee. 


By ſpecial 


Power or Pro. Eſtates for Life or Years out of their own Eſtates, may lawfully notwithſtanding make ſoch 


viſo to make 
Leairs. 


It a Feoffment be made upon Condition, and before the Time of Performance , fo 
Condition the Feoffor and Feoffee join to make a Leaſe for Life or Years of the Land; ws 
is a good Leaſe. ö Ul 

A Man that has an Eſtate in Land to him and his Wife and his Heirs, may make g 
Leaſe he will of the Land, and this will be good againſt all Men but his Wife ol. ® 
that for her Time. Bro. Leaſes 58. 7+ ard 

If there be Leſſor in Fee, and Leſſre for ten Yearsz in this Caſe they tuo has 
10 Co. 49. 

A Diſſeiſce cannot make a Leaſe of that Land whereof he is difleiſed, until he 
Entry, or recovers the Poſſeſſion of the Land again. Plow. 133. 

So neither can a 7/oman that has recovered the third Part ot her Huſband's Lande b 
Writ of Dower, malte any Leaſe of it before ſhe be in Poſſeſſion by Execution. Br, 95 
Fa. 36. : ; 

108 yet if a Leaſe be made to me for Years, I may make a Leaſe of part, or an Af * 
ment of all the Term, before I have made my Entry into the Land demiſed. 5 
Lit. 46. 

So if the Father dies, and the Son makes a Leaſe to a Stranger of the Land deſcended t) 
him before his Entry, this is a good Leaſe : But if a Stranger had entered, and abattd 
into the Lands, and then the Son had made the Leaſe, contra. Plow. 19%, 142. 

In ſome Caſes ſuch Perſons as are not ſeiſed in Fee-ſimple, c. nor able to derive ſuch 


makes his 


Leaſes for Life, Sc. and this is ſometimes by a ſpecial Act of Parliament enabling them 
ſo to do. And hence it is alſo, that a Tenant in Tail may make Leaſes for three Lives, cr 
Twenty-one Years. And ſometimes it is by ſpecial Power or Authority given or reſerves 
by and to the Party himſelf that had the Fee-fimple in him, or given to ſome other to do it 
in his Name; and Leaſes thus made may be good. And therefore if an Act of Parliament 
enable a Tenant in Tail, or a Tenant for Life, to make Leaſes for three Lives, or Twenty- 
one Years, Leaſes that are ſo made in purſuit of that Authority are good. And if a Man 
be ſciſcd of Land in Fee, and conveys it to the Uſe of himſelf for Life, or in Tail, with ci. 
vers Remainders over, with a Proviſo, that it ſhall be lawful for him, or any ſuch Tenant 
in Tail, to make Leaſes for Twenty-one Years; in this Caſe he or they may make ſuch 
Leaſes, and they will be good. But in both theſe Caſes care muſt be had to purſue the 
Authority ſtrictly, that the Leaſes made be according to the Power and Direction given by 
the Statute or Proviſo; for if it differs and varies ever ſo little from the Senſe and Mean- 
ing of the ſame, the Leaſe will not be good. And therefore in the Caſe before of a Power 
to make Leaſes for Twenty-one Years, if the Party makes more Leaſes for Twenty-one 
Years at one Time than one, they are all void, except the firſt, becauſe it is againſt the In- 
tent of the Parties, tho* it be not againſt the Words. And ſo if the Power be to make 
Leaſes for three Lives, he cannot make a Leaſe for Ninety-nine Years, if three Lives ſo long 
live, But if the Power be thus: Provided, &c. that he may make any Leaſe in Poſſeſun «r 
Reverſion, ſo as it does not exceed the Number of three Lives or Twenty-one Tears; in this Cale 
a Leaſe may be made for Ninety-nine Years, if three Lives live ſo long, But where Ules 
are raiſed by way of Covenant, and in the Deed there is a Proviſo, That the Covenantor fit 
divers good Conſiderations may make Leaſes for Tears; this Power is void, and no Leaſe can be 
made hereupon ; neither will any Averment help in this Caſe. And if a Man has a Lett! 
of Attorney, or other Authority, to make Leaſes for another, and makes them according) 
ſuch Leaſes are good. 5 Co. 5. Dyer 357. 6 Co. 2, 8,70. 1 Co. 75. 

But herein obſerve three Things: 

Firſt, That the Authority be good. 

Secondly, That he who is Deputy or Attorney purſues the Authority ſtrictly. 

Thirdly, That he does it in the Name of his Maſter, and not in his own Name. 

Co. 76. | 
: A Leaſe made by an Attorney in his own Name and the Covenants to pay the Rent ate 
void. 2 Ld. Raym. 1419. Stra. 705. S. P. 

Livery not neceſſary in a Leaſe made by Virtue of a Power. Ld. Raym. 99- be 

A Leaſe for a greater Number of Years than the Leſſor had Power to grant, ſhall 
good in Equity for ſo many Years as he had Power therein: So that where a Perſon ba 
Power to Leaſe for ten Years, and he leaſeth for Twenty Years, the Leaſe ſhall be g 
for Ten Years of the Twenty. 3 Chan. Rep. 11. Chan. Ca. 23. N 

A Leaſe for Years mortgaged and near expiring was renewed by the Mortgagor * _ 


tors; it was decreed that the new Leaſe, allowing the Charges, ſhould bea ſigned to the ff, 
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w1 and made ſubject to the Pay 


; g Tak for Years be limited in Truſt for Heirs Male, Sc. the Limitation is void in 
Law, and the Term ſhall go to the Executors or Adminiſtrators : But an 2 of a 
Lease, with Limitations in Tail, Remainder over in Truſt z though it be void in Law, it 
bas been held good in EY by the Intent. | Chan. Rep. 16. 2 Chan. Rep. 58. 

The Heir ſhall have a Leaſe aſſigned. to attend the Inheritance, and not the Executor: and 
\ Leaſe waiting on the Inheritance, where it is not Aſſets in Law, is not Aſſets in Equity. 
2 Chan. Ca. 150, 49. | | 


Leaſes deviſed by Will are Aſſets to pay the Teſtator's Debts, notwithſtanding the Aſſent | 


of the Executors to the Deviſe of tbem. Chan, Ca, 257. | 

The Queſtion was, Whether the Inheritance of the Land being gone and made void, the 
Leaſe which was to attend it ſhould go according to Uſes declared by Covenant to ſtand 
ſeiſed. Decreed in this Caſe, that it being a Settlement on Marriage, and ſo on a Conſider- 
ation, it ſhould go to the Wife for ſo many Years as ſhe lived. Chan. Ca. 47. 

4. ſciſed in Fee of an Eſtate, demiſed to B. his Executors, c. for ninety-nine Years in 
Troſt for himſelf and his Wife, for their Lives, and the Life of the Survivor, and after the 


Death of the Survivor, in Truſt for the Heirs of their two Bodies; and in Default of ſuch 


Iſſue, in Truſt for the Heirs of the Body of 4. And in Default of ſuch Iſſue, in Truſt for 
the Heirs of the Survivor of Huſband and Wife. 4. his Wife had Iſſue a Son, A. dies, 
and afterwards the Son dies without Iſſue; the Wife adminiſtred to her Huſband and Son, 
and aſſigns the Term to C. The Queſtion was, who was intitled to the Truſt of this Term, 
whether it was attendant on the Reverſion, and ſo belonged to the Plaintiff as the Heir kr 
Law of A. who was intitled to the Reverſion in Fee expectant on this Term, or to the De- 
fendant C. as Aſſignee of the Wife? The Maſter of the Rolls deereed., the Title to belong to 
the Afſignee of the Wife, and that this Term ſhould not be attendant on the Inheritance; 
for that the Party who raiſed the Term, and had Power to. ſever it from the Inheritance, 
ſhewed his Intention ſo to do by limiting the Truſt of the Survivor of him and his Wife, 
and the Heirs of the Survivor, which, though it was a void Limitation, yet ſufficed to ſhew 
his Intent to ſever ſuch- Term from the Reverſion. Will. 360. | 
An Office cannot be leaſed; by Parol. 2 Ld. Raym. 853. _ | 
To make Leaſes reſerving the antient yearly Rent annually, it may be reſerved payable on 
a Day before the Year is up. 2 Ld. Raym. 1198. | | 
Under Leaſe for the whole Term amounts to an Aſſignment. Ld. Raym. 99. 
Leſſee for Years may ſurrender to a Reverſioner for Years who has a ſhorter Term. Ld. 
m. 402. 28 pe ati] | 
"Tl by Tenants in Common cannot be pleaded as a joint Leaſe, Ld. Raym. 404. 
Leſſor cannot cut Trees-unleſs they were excepted.in the Demiſe. Ld. Raym. £52. 
Determination of a Leaſe at Will, Sc. Ld. Rm. 707. rr 
Leaſe before Purchaſe where it will enure by Eſtoppel. Ld. Raym. 729. 
Leſſee makes an under Leaſe to commence from his Death. Z4.-Raym. 737. 
A. Date in a Leaſe for Life includes the Day of the Date, Ld. Raym. 85. 
To make Leaſes and Rules for their Conſtruction. Ld. Raym. 268; 
Power to make Leaſes in Poſſeſſion or Reverſion ; the Party makes a Leaſe in Poſſeſſion, 
he cannot make a Leaſe in Reverſion of the ſame Lands afterwards. 2 Ld. Raym. 269. 
Where different Leaſes are pleaded, the firſt Leaſe muſt be traverſed, and not the laſt, 
otherwiſe of Feoffment. 2 LL Rayn. 237. ©. ISS 1 nig 2185 
Leſſee may make an Under-Leaſe for the whole Term. Stra. 406. 
_ Alledging the Entry of the Leſſee prior to the Commencement of the Term will not 
vitiate the Demand of Rent. Stra. 550. 1 
Leaſes by Parol to commenee at a future Day are gο ͥin. 
Conditional Surrender of a Prebendary's Leaſe — to Warrant a Renewal. 2 Stra. 1201. 
An Aſſignee of a Leaſe may aſſign over and diſcharge 
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(E) What Leaſes (or other 15 may be made (or done) by a Tenant in Tail, and 
what Leaſes made by fuch a Tenant ſhall be. good to bind the Iſſue or him in Re- 
mainder, vr others after the Death af the Tenant in Tail; and how they ſhall bind. 


ANY Perſon whatſoever of full Age that has any Eſtate of Inheritance in Fee-tail, in his 
wr OP Right, of any Lands, Tenements or Hereditaments, / may at this Day without 
ine or Recovery make Leaſes of ſuch Lands _ Lives or Yeats, and ſuch Leaſes 15 
OM 8 M ; good, 


ment of the Mortgage Money and Intereſt. Finch's Rep. 


himſelf, and it is no Fraud. 2 Stra. 
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Leſſor in Fee 


and Leſite for join together, and make a Leaſe for Lives, or for any Term of Years; and this is gag 


Years. 


Diſleiſee. 


By ſpecial 


Power or Pro- 


vilo to make 
Leales. 


r 


It a Fcoffment be made upon Condition, and before the Time of Performance 
Condition the Feoffor and Feoffee join to make a Leaſe for Life or Years of the La. 
is a good Leaſe. 

A Man that has an Eſtate in Land to him and his Wife and his Heirs, may 
Leaſe he will of the Land, and this will be good againſt all Men but his Wit 
that for her Time. Bro. Leaſes 58. 

If there be Leſſor in Fee, and Lefſte for ten Years; in this Caſe they 


of the 
d; this 


make uh 
7 only, ard 


ty 0 Mm ay 


10 Co. 49. 

A Dill-iſce cannot make a Leaſe of that Land whereof he is diſſeiſed, until he 
Entry, or recovers the Poſſeſſion of the Land again. Plow. 133. 
So neither can a 7/oman that has recovered the third Part ot her Huſbang's Lande, x 
Writ of Dower, make any Leaſe of it before ſhe be in Poſſeſſion by Execution, Br, Fo 
Fa. 36. | 1 

Abe yet if a Leaſe be made to me for Years, I may make a Leaſe of part, or an 4g 5 
ment of all the Term, before I have made my Entry into the Land demiſed. 8 
Lit. 46. 

So if the Father dies, and the Son makes a Leaſe to a Stranger of the Land deſcenged 10 
him before his Entry, this is a good Lraſe: But if a Stranger had entered, and abated 
into the Lands, and then the Son had made the Leaſe, contra. Plow. 137, 142. 

In ſome Caſes ſuch Perſons as are not ſeiſed in Fee-ſimple, Sc. nor able to derive ſuch 
Eſtates for Life or Years out of their own Eſtates, may lawfully notwithſtanding maks ſoch 
Leaſes for Life, &c. and this is ſometimes by a ſpecial Act of Parliament enabling them 
ſo to do. And hence it is alſo, that a Tenant in Tail may make Leaſes for three Lives, er 
Twenty-one Years. And ſometimes it is by ſpecial Power or Authority given or reſerved 
by and to the Party himſelf that had the Fee-fimple in him, or given to ſome other to dio it 
in his Name; and Leaſes thus made may be good. And therefore if an Act of Parliament 
enable a Tenant in Tail, or a Tenant for Life, to make Leaſes for three Lives, or Twenty- 
one Years, Leaſes that are ſo made in purſuit of that Authority are good. And if a Man 
be ſciſcd of Land in Fee, and conveys it to the Uſe of himſelf for Life, or in Tail, with di. 
vers Remainders over, with a Proviſo, that it ſhall be lawful for him, or any ſuch Tenant 
in Tail, to make Leaſes for Twenty-one Years; in this Caſe he or they may make ſuch 
Leaſes, and they will be good. But in both theſe Caſes care muſt be had to purſue tle 
Authority ſtrictly, that the Leaſes made be according to the Power and Direction given by 
the Statute or Proviſo; for if it differs and varies ever fo little from the Senſe and Mear- 
ing of the ſame, the Leaſe will not be good. And therefore in the Caſe before of a Power 
to make Leaſes for Twenty-one Years, if the Party makes more Leaſes for Twenty-one 
Years at one Time than one, they are all void, except the firſt, becauſe it is againſt the In- 
tent of the Parties, tho* it be not againſt the Words. And ſo if the Power be to make 
Leaſes for three Lives, he cannot make a Leaſe for Nincty-nine Years, if three Lives ſo long 
live. But if the Power be thus: Provided, &c. that he may make any Leaſe in Poſſeſſion u 
Reverſion, ſo as it does not exceed the Number of three Lives or Twenty-one Tears; in this Cale 
a Leaſe may be made for Ninety-nine Years, if three Lives live ſo long. But where Ules 
are raiſed by way of Covenant, and in the Deed there is a Proviſo, That the Covenanter fi 
divers good Confiderations may make Leaſes for Years; this Power is void, and no Leaſe can be 
made hereupon ; neither will any Averment help in this Caſe. And if a Man has a Let 
of Attorney, or other Authority, to make Leaſes for another, and makes them according); 
ſuch Leaſes are good. 5 Co. 5. Dyer 357. 6 Co. 2, 8,70. 1 Co. 75. 

But herein obſerve three Things: 

Firſt, That the Authority be good. | 

Secondly, That he who is Deputy or Attorney purſues the Authority ſtrictly. 

Thirdly, That he does it in the Name of his Maſter, and not in his own Name. 

Co. 76. | 
. A Leaſe made by an Attorney in his own Name and the Covenants to pay the Rent e 
void, 2 Ld. Raym. 1419. Stra. 705. S. P. 

Livery not neceſſary in a Leaſe made by Virtue of a Power. Ld. Raym. 99. b 

A Leaſe for a greater Number of Years than the Leſſor had Power to grant, ſhal 
good in Equity for ſo many Years as he had Power therein: So that where a Perſon hat 
Power to Leaſe for ten Years, and he leaſeth for T'wenty Years, the Leaſe ſhall be 8 
for Ten Years of the Twenty. 3 Chan. Rep. 11. Chan. Ca. 23. 8 

A Leaſe for Years mortgaged and near expiring was renewed by the Mortgagor 3 _ 
tors; it was decreed that the new Leaſe, allowing the Charges, ſhould bea ſſgned to che | 


makes lie 


3 d. 11. Leaſes. 
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iff, and made ſubject to the Payment of the Mortgage Money and Intereſt. Finch's Rep. 


Leaſe, with Limitations in Tail, Remainder over in Truſt z though it be void in Law, it 
* been held good in Equity by the Intent. Chan. Rep. 16. 2 Chan. Rep. 58. 

The Heir ſhall have a Leaſe aſſigned to attend the Inheritance, and not the Executor: and 
: Leaſe waiting on the Inheritance, where it is not Aſſets in Law, is not Aſſets in Equity. 


2 Chan. Ca. 156, 49- 


| caſes deviſed by Will are Aſſets to pay the Teſtator's Debts, notwithſtanding the Aſſent | 


of the Executors to the Deviſe of them. Chan. Ca. 257, | 

The Queſtion was, Whether the Inheritance of the Land being gone and made void, the 
Leaſe which was tO attend it ſhould go according to Uſes declared by Covenant to ſtand 
ſeiſed. Decreed in this Caſe, that it being a Settlement on Marriage, and ſo on a Conſider- 
ation, it ſhould go to the Wife for ſo many Years as ſhe lived. Chan. Ca. 47. 

4. ſeiſed in Fee of an Eſtate, demiſed to B. his Executors, c. for ninety-nine Years in 
Truſt for himſelf and his Wife, for their Lives, and the Life of the Survivor, and after the 
Death of the Survivor, in Truſt for the Heirs of their two Bodies; and in Default of ſuch 
Iſſue, in Truſt for the Heirs of the Body of 4. And in Default of ſuch Iſſue, in Truſt for 
the Heirs of the Survivor of Huſband and Wife. A. his Wife had Iſſue a Son, A. dies, 
and afterwards the Son dies without Iſſue; the Wife adminiſtred to her Huſband and Son, 
and aſſigus the Term to C. The Queſtion was, who was intitled to the Truſt of this Term, 
whether it was attendant on the Reverſion, and ſo belonged to the Plaintiff as the Heir at 
Law of A. who was intitled to the Reverſion in Fee expectant on this Term, or to the De- 
fendant C. as Aſſignee of the Wife? The Maſter of the Rolls decreed the Title to belong to 
the Aſſignee of the Wife, and that this Term ſhould not be attendant on the Inheritance 
for that the Party who raiſed the Term, and had Power to ſever it from the Inheritance, 
ſhewed his Intention ſo to do by limiting the Truſt of the Survivor of him and his Wife, 
and the Heirs of the Survivor, which, though it was a void Limitation, yet ſufficed to ſhew 
his Intent to ſever ſuch- Term from the Reverſion. Will. 360. | 

An Office cannot be leaſed by Parol. 2 Ld. Raym. 853. 

To make Leaſes reſerving the antient yearly Rent annually, it may be reſerved payable on 
a Day before the Year is up. 2 Ld. Raym. 1198. 

Under Leaſe for the whole Term amounts to an Aſſignment. Ld. Raym. 99. 

Leſſee for Years may ſurrender to a Reverſioner for Years who has a ſhorter Nn La. 
Raym. 402. 118 bf 

Leaſe by Tenants in Common cannot be pleaded as a joint Leaſe. Ld. Raym. 404. 

Leſſor cannot cut Trees unleſs they were excepted in the Demiſe. Ld. Raym. g 5 2. 

Determination of a Leaſe at Will, Sc. Ld. Raym.707. | | 

Leaſe before Purchaſe where it will enure by Eſtoppel. Ld. Raym. 729. 

Leſſee makes an under Leaſe to commence from his Death. Ld. Raym. 737. 

A Date in a Leaſe for Life includes the Day of the Date. Ld. Raym. 85. 

To make Leaſes and Rules for their Conſtruction. Ld. Raym. 268. 

Power to make Leaſes in Poſſeſſion or Reverſion; the Party makes a Leaſe in Poſſeſſion, 
he cannot make a Leaſe in Reverſion of the ſame Lands afterwards. 2 Ld. Raym. 269. 

Where different Leaſes are pleaded, the firſt Leaſe muſt be traverſed, and not the laſt, 
otherwiſe of Feoffment. 2 Ld. Raym. 237. 17 

Leſſee may make an Under-Leaſe for the whole Term. Stra. 405. 

Alledging the Entry of the Leſſee prior to the Commencement of the Term will not 
vitiate the Demand of Rent. Stra. 550. | 

| caſes by Parol to commence at a future Day are good. ek 

Conditional Surrender of a Prebendary's Leaſe good to warrant a Renewal. 2 Stra. 1201. 
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(E) What Leaſes (or other Acts) may be made (or done) by a Tenant in Tail, and 
what Leaſes made by ſuch a Tenant ſhall be good to bind the Iſſue or him in Re- 
mainder, or others after the Death of the Tenant in Tail; and how they ſhall bind. 


ANY Perſon whatſoever of full Age that has any Eſtate of Inheritance in Fee-tail, in his 
: own Right, of any Lands, Tenements or Hereditaments, may at this Day without 
ine or Recovery make Leaſes of ſuch Lands for Lives or Yeats, and ſuch Leaſes ſhall bg 

| FT 8 M 5 2 good, 


An Aſſignee of a Leaſe may aſſign over and diſcharge himſelf, and it is no Fraud. 2 Stra. 
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expired, and ended within a Year of the Time of the making the new Leaſe; 


Heriots, Fines or other Profits upon the Death of the Farmers, or Profits out of ar i 
Soil, as Paſturage for a Colt, &c. if upon the new Leaſe the yearly Rent be reſerves 


good, ſo as theſe Conditions and Incidents following be therein obſerved and 1 
32 H. 8. c. 28. Co. Lit. 44. Pt. Sat, 
Firſt, Such Leaſes muſt be by Deed indented, and not by Deed Poll or by Parol 
Secondly, They muſt be made to begin from the Day of the making thereof; or * 
making thereof; and therefore a Leaſe made to begin from Michaelmas which ſhall b 
three Years, after for twenty-one Years, or a Leaſe made to begin after the Death Sr 
Tenant in Tail for twenty-one Years, is not good. But if a Leaſe be made for ent 8 
Years to begin at Michaelmas next; this is a good Leaſe. 5 Co. 6. Dyer 246. J-0ne 
Thirdly, If there be an old Leaſe in Being of the Land, the ſame muſt be ſurrendred * 
er 
render muſt be abſolute and not conditional; alſo it muſt be real, and not en 
only; for fadtum non dicitur quod non perſeverat. 5 Co. 2. * 

Feurthly, There muſt not be a double or concurrent Leaſe in Being at one Time: ax if 
Leaſe for Years be made according to the Statute, he in Reverfion cannot afterwards. : 
pulſe the Leſſee, and make a Leaſe for Life or Lives, nor another Leaſe for Years accordn | 
to the Statute, nor e conver/o., 5 Co. 2. But if a Leaſe for Years be made to one, and aft 
wards a Leaſe for Life is made to another, and a Letter of Attorney is made to give 1 
of Seiſin upon the Leaſe for Life, and before the Livery made the firſt Leaſe is ſurrendred 
in this Caſe the ſecond Leaſe is good. Trin. 4 Fac. B. R. 

Fifthly, Theſe Leaſes muſt not exceed three Lives or twenty-one Years from the Time of 
the making of them; and therefore if a Tenant in Tail makes a Leaſe for twenty-two or 
forty Years, or for four Lives, this Leaſe is void, and that not only for the Overplus of 
Time more than three Lives or twenty-one Years, but for that Time of three Lives gr 
twenty-one Years alſo. And it has been reſolved, that if a Tenant in Tail for ninety-pine 
Years determinable upon three Lives, this is not a good Leaſe. But if a Leaſe be made by 
a Tenant in Tail for a leſſer Time, as for two Lives, or for twenty Years ; this is a good 
Leaſe. And if a Leaſe be made for four Lives, and it happens that one of the Lives dies 
befote the Tenant in Tail dies, yet this Accident will not make the Leaſe good, but it remains 
voidable notwithſtanding. 5 Co. 6. Dyer 246. | | 

Sixthly, Theſe Leaſes muft be of Lands, Tenements or Hereditaments manurable or cor- 
poreal, which are neceſſary to be letten, and whereout a Rent by Law may be iſſuing and 
reſerved. 5 Co. 2. And therefore if a Tenant in Tail makes a Leaſe of ſuch a Thing 2 
lies in Grant, as an Advowſon, Fair, Market, Franchiſe, or the like, out of which a Rent 
cannot be reſerved, eſpecially if it be a Leaſe for Life; this Leaſe is void, and that although 
the Thing have been antiently and accuſtomably letten ; and a Grant of a Rent-Charge there- 
tore out of ſuch Lands is void. Tallentine's Caſe, Paſ. 3 Fac. B. R. 11 Co. bo. 

And if Tenant in Tail makes a Leaſe for three Lives of a Portion of Tithes, rendring 
Renr, this Leaſe is unqueſtionably void. And ſo alſo it ſeems it is if it be a Leaſe for 
twenty-one Years. Trin. 2 Fac. B. R. adjudged. Dodington's Caſe, 

Seventhly, They muſt be of ſuch Lands or Tenements which have been moſt commonly 
letten to Farm, or occupied by the Farmers thereof by the Space of twenty Years next be- 
fore the Leaſe made, ſo as if it had been letten for eleven Years at one or ſeveral Times 
within twenty Years before the new Leaſe made, it is ſufficient. And although the Letting 
have been by Copy of Court Roll only, yet ſuch a Letting in Fee, for Life or Years is3 
ſufficient Letting ; and ſo alſo is a Letting at Will by the Common Law, But theſe Lettings 
to Farm muſt be made by ſuch as are ſeiſed of an Eſtate of Inheritance; for if it has been 
only by Guardian in Chivalry, Tenant by the Curteſy, in Dower, or the like; this will not 
ſerve to be a Letting within the Intent of the Statute. 6 Co. 37. Dyer 271. 

Eighthly, There muſt be reſerved upon ſuch Leaſes yearly, = the ſame Leaſes, due 
and payable to the Leſſor and his Heirs, to whom the Reverſion ſhall appertain, ſo much 
yearly Farm or Rent, or more, as has been moſt accuſtomably yielded or paid for the Lands, 
Sc. within twenty Years next before ſuch Leaſe made; and therefore if the Rent be reſerved 
but for Part of the Time of the new Leaſe, this Leaſe is void. And if the Tenant in Tall 
has twenty Acres of Land that has been accuſtomably letten, and he makes a Leaſe of theſe 
twenty Acres, and of one Acre more which, has not been accuſtomably letten, reſerving the 
uſual yearly Rent, and ſo much more as to exceed the Value of the other Acre; this 1s 10. 
a good Leaſe by the Statute, So if there be Tenant in Tail of two Farms, the one at twenty 
Pounds Rent, the other at ten Pounds Rent, and he makes a Leaſe of both theſe Farms 
together at thirty Pounds Rent; this is not a good Leaſe. within the Statute. 505 
6 Co. 6. 37, 38. | 


But if beſides the annual Rent there have been ſormerly reſerved; Things not pur by 
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er collateral Obſervations be omitted, yet the Lea 
h theſe collatera omitted, yet the Leales ar ö 
aged. Trin. 18 Jac. B. R. i l e 

And ſo alſo if there be more Rent reſerved upon the new Leaſe than the Rent that has 
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Waſte done But if ſuch a Tenant of Land m k 11 for Life cannot be puniſhed for 
th others; this is a good Leaſe, although Fun us ee the Lives of 
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e Soch Leaſes muſh not be agint any peral AQ of Parliament, and therefor 
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Tail, by this Means the Leaſe is affirmed 4 . OE the Death of the Tenant in 
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ber; and what Leaſes made by him of ſuch Lands. are good, or not, and how. 


HE Huſband may at this Day yithout/Fi | nnn 
at y wichout Fine or Recovery make Lea 
1 1 Hereditaments, whereof he has any "Eflate. of e 
ra goth 5 ee- tail in the Right of his Wife,: or jointly with his Wife, made before or 
3 3 ; ſo as there be in ſuch Leaſes obſerved the eleven Conditions or Limi- 
clore required in the Leaſes made by Tenant in Tail, and ſo that the Wife do join 
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688 : 
in the ſame Deed, and be made Party thereunto, and do ſeal and deliver the ſame 1. | 
herfelf in Perſon. Stat. 32 Hen. 8. c. 28. Co. Lit. 44. Deed 

For if a Man and his Wife make a Letter of Attorney to another to deliver the I. Li 
vpon the Land, this Leaſe is not a good Leaſe from the Wife warranted by the 
And yet then, as in other like Cafes of Leafes not warr anted bythis Statute, it is 3 — rec 


Leaſe againſt the Huſband. And when the Leaſe is ſuch a Leaſe as is warranteq b e af 
Statute, it binds the Huſband and Wife both, and the Heirs of the Wife: But if the 
Eſtate-tail, it does not bind the Donor, nor him in Remainder. Paſ. 7 Fac. B. R. 9 

If the Huſband and Wife at the Common Law had joined in a Leaſe of her Land with. L 
out rendring of Rent; this Leaſe had been void as againſtthe Wife; and ſo is the Lay fil 
26 H. 8. 2. 

If the Huſband at the Common Law had been ſeiſed of Land in the Right of his Wife, . 
and he had made a Leaſe for Years rendring Rent, and died; this Leafe had been void and 

fo is the Law ſtill. 26 H. 8. 2. 2 Co. 77. x 

If the Huſband and Wife at the Common Law had made a Leaſe by Word, rend 
Rent; this Leaſe had been void as againſt the Wife; and fo is the Law ftill. Dyer gx. : 

The Huſband and Wife together may by Fine or Recovery make what Leaſes they will 
of her Land, or charge it for what Time they will; and fuch Leaſes and Charges will be 
good againſt the Huſband and Wife both, and their Heirs alſo. But if the Huſband alone 
levies any Fine of his Wife's Land, and thereby makes any Eſtate whatſoever ; this wil not 
bind the Wife after the Huſband's Death, but ſhe may avoid it. And if the Huſband and 
Wife make a Leaſe of her Land, rendring Rent to them and the Heirs of the Wife (a in 
fuch Leaſes it ought to be); in this Caſe the Huſband cannot by Fine or otherwiſe grant 
or diſcharge this Rent longer than during Coverture, unleſs the Wife join in the Fine, but 
the Rent ſhall deſcend, remain or revert in ſuch Sort and Manner as the Land ſhould have 
done. Stat. 32 H. 8. c. 28. Vide Woman's Lawyer 163. 

If a Woman ſeiſed of an Eſtate for Life, with a Power to make a Leafe for three Live 
or twenty-one Years, marries, and ſhe and her Huſband join in making the Leaſe, and both 
die before the Leaſe is expired; here, though the Huſband in Right of his Wife, and fhe 
in her own Right, are poſſeſſed of an Eſtate for Life, and therefore can, as Owners, make 
a Leaſe, and there appears no Intention of the Parties, (imagining bac they ſhould have 
out-lived the Leaſe) that this Leafe ſhould be made by virtue of the Power; yet becauk 
the Leaſe, ſuppoſing it made by them as Owners, cannot have all the Effect the Parties in- 
tended, for ſome it would have, (it would be a good Leaſe during the Lives of the Hul 
band and Wife) yet becauſe it cannot have all, it ſhall be eſteemed made by virtue of the 
Power. Lucas 36. | 


(G) What Leaſes (or other Acts) Biſhops, or other Spiritual or Eccleſiaſtical Perſin: 
and Colleges may make (or do) with the Lands they have in the Right of ther 
Churches or Houſes, &c. and what Leaſes made by ſuch Perſons will bind lei 
Succeſſors and others, or not. 


ISHOPS, with the Confirmation of the Dean and Chapter, Parſons or Vicars, with 
the Conſent of their Patrons and Ordinaries, Archdeacons, Prebends, and ſuch as are 
in the Nature of Prebends, as Precentors, Chaunters, Treaſurers, Chancellors, and fuch 
like; alſo Maſters and Governors, and Fellows of any Colleges or Houſes, (by what Name 
ſoever called) Deans and Chapters, Maſters or Guardians of ahy Hoſpital, and their Bre- 
thren, or any other Body Politic, Spiritual and Eccleſiaſtical, (Conenrrentibus biis gue in 
jure requiruntur) might by the antient Common Law have made Leaſes for Lives or Yeats, 
or any other Eſtates of their Spiritual or Eccleſiaſtical Living for any Time without Stint 
or Limitation. Co. Lit. 44. 5 Co. 14. 11 Co. 66. | | 
And at this Day the Biſhops, and the reſt of the faid Spiritual Perſons, except Parſons 
and Vicars, may make Leaſes of their Spiritual Livings for three Lives or twenty-one 
Years, and ſuch Leaſes will be good both againſt themſelves and their Succeſſors. But 
ſuch Perſons may not make Leaſes or Eſtates for any longer Time than for three Lives or 
twenty-one Years ; and if they do, although it be by Fine or Recovery, or it be confirmed 
by the Dean and Chapter, Sc. yet it is void againſt the Succeſſor. Neither will the Leaſes 
made by ſuch Perſons for three Lives or twenty-one Years be good, unleſs they have cet. 
tain Conditions and Properties required in them. Stat. 32 H. 8. c. 28. 14 Ez. c. 10 
I Fac, c. 3. 1 Eliz. c. 19. 14 Eliz. c. 11. 18 Eliz. c. 10, 200. 


- 
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Theſe Things therefore are neceſſarily required to be obſerved in the making of ſuch 

_ That they have the Effect of all the Qualities or Properties before mentioned and 
jred by the Statute of 32 H. 8. in the Leaſe made by the Tenant in Tail, and be made 

. Manner, viz. that they be by Deed indented. 

after ! hat they being from the Time of the Making of them. 

Secondly, T y 8 'r | 

Thirdly and Fourthly, T hat the old Leaſe be ſurrendred, and there be not a concurrent 
Leaſe (fave in Caſe of a Biſhop) ; and therefore if any ſuch Perſon makes a Leaſe for 

: aty-one Years to one, and then makes a Leaſe for three Lives to another; this ſecond 
| p 5 void. And yet if a Biſhop makes a Leaſe for twenty-one Years to one Man, and 
hen within a Year after makes another Leaſe to another for twenty-one Years, to begin from 
the Making of it; this, if it be confirmed by Dean and Chapter, is a good Leaſe. 

Fiſthly, That they do not exceed three Lives or twenty-one Years, but they may be for 
: 0000, That they be of Lands or Tenements manurable or corporeal. | 

Seventbly, That they be made of Lands that have been commonly let to Farm by the Space 
of twenty Years before. . 

Fighthly, That there be reſerved upon them the antient and accuſtorhed Rent payable to 
the Leſſor or his Succeſſors during the Time. 13 

Ninthly, That they be not made without Impeachment of Waſte. 

Tenthly, That there be Livery of Seiſin upon them, &c. where it is requiſite. Co. Lit. 44. 

Co, 66. 5 Co. 3, 15. 

A knack It he Leaſe be made according to the Exception of the Statute of 1 Eliz: 
and 13 Eliz. and not warranted by the Statute of 32 H. 8. as in the Caſe of a concurrent 
Leaſe, and it be made by a Biſhop or any ſole Corporation, it muſt be confirmed by the 
Deans and Chapters, or others that have Intereſt. And if a Parſon or Vicar makes a Leaſe, 
it is not good but during the Parſon or Vicar's Reſidence, according to the Statute of 
13 Elz. c. 20. and in this Caſe there needs no Confirmation at all. 11 Co. 66. 5 Co. 3. 

Twelfthly, Some of the {Leaſes that are made by the Colleges and Houſes of the Univer- 
ſity, Ec. muſt have ſome Rent-Corn reſerved upon them. Stat. 18 Elix. c. 20. 

But Biſhops, Deans, Parſons, and ſuch like ſpiritual Perſons, cannot grant the next Ad- 
vowſons of Churches, neither can they grant Rents out of their ſpiritual Livings, but the 
ſame Charges will be void after their Death, And if a Biſhop ſuffers an Annuity to be re- 
covered againſt him by a Pretence of Title of Preſcription on a Judgment after a Verdict 
or Confeſſion, or a Parſon in ſuch a Caſe prays in Aid of the Patron, and ſo ſuffers ah An- 
nuity to be recovered ; this will not bind the Succeſſor. And yet a Biſhop, or any ſuch 
ſpiritual Perſon, may grant antient Offices of Truſt of Neceſſity or Conveniency, as the Of- 
fices of Chancellor, Regiſter, Bailiff, or the like, with the ancient Fees incident thereunto, 
for the Life or Lives of the Grantees; and ſuch Grants are good although they be made by 
the Biſhops of the new erected Biſhopricks, and that there be not in them the Conditions 
and Properties required in the Leaſes before mentioned, ſo as they be confirmed by the 
Dean and Chapter. But they may not grant any new Office, nor yet add any new Fee to 
the old Offices; and therefore if a Biſhop grants any Annuity pro conſilio impenſo & im- 
pendendo, where none was before; this will not bind the Succeſſor. And yet if there be an 
old Fee, and there is a new Fee added to it; in this Caſe it ſeems it is good for the old Fee, 
although it be void for the new Fee. Neither may they grant their Offices otherwiſe than 
they have been granted: And therefore where the antient Grant of the Office has been to 
one, it cannot be now granted to two; and where the antient Grants have been to two 
Jointly, they may not be now granted in Remainder one after another, Neither may the 
Grants of theſe Offices be longer than for the Life or Lives of the Grantees, And in Caſe 
where the Grant is void, the Confirmation of the Dean and Chapter will not make it good. 
5 Co.15. 11 Co. 66. 10 Co. 38. Dyer 370. And moſt of theſe Points were agreed by 
Juſtice Jones and Juſtice J/þbitlock, at Lent Aſſiſes at Glouceſter, 6 Car. 

But here obſerve, that although in all theſe Caſes of Leaſes and Grants not warranted by 
the Statutes aforeſaid, the Statutes ſay the Leaſes ſhall be void ; yet this is to be underſtood 
as againſt the Succeſſors, and not againſt the Leſſors themſelves; for the Leaſes are good ſo 
long as the Leſſors live, or at leaſt ſo long as they continue in the Place: And therefore 
if ſuch a Leaſe be made by a Dean and Chapter, or other Corporation Aggregate; it is 
good as againſt the Dean or others, Head of the Corporations, ſo long as he continues in his 
Place, And if a Biſhop makes any Leaſe or other Grant not warranted by the Statute of 
1 E/iz, or a Dean and Chapter, Maſter and Fellows of a College, or the like, make Leaſes not 
warranted by the Statute of 13 Elix. c. 10. theſe Leaſes are good againſt themſelves, altho* they 
are void againſt their Succeſſors. So as if a private 1 of Parliament intails Land upon a Mey, 
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and appoints him what Eſtates he ſhall make, and that if he makes any other Eſtates they ty b 


! be void; in this Caſe they ſhall not be void as to the Tenant in Tail himſelf that mak h 
i them. Co. Lit. 45, 329. 3 Co. 59. 10 Co. 39. 11 Co. 73, 78. 5 Co. 5, * 7 
| Leaſes of Benefices with Cure are no longer good than the Parſon is Reſident, 


13 Eliz. c. 20. Sta, 


; 
| Leaſes made by Colleges muſt have reſerved upon them the third Part of the Rent! tl 
Corn. See the Statute of 18 Eliz. c. 20. oh 
A College was ſeiſed in Fee of Lands in Right of the College, and the Statutes re1,; 
| to the Conſtitution of it reſtrain from making Leaſes of the Lands, other than for twent 
one Years at the Rack Rent. The College made a Leaſe to J. S. for twenty-one Ye, 
| the Rack Rent; the Leſſee improved the Premiſſes; and at the College Audit ar Ent 
| was made in the Regiſter, by which, in Conſideration that F. S. had built two Hoy 
and thereby had improved the Premiſſes, therefore it was recommended, that at th- * 
of the Leaſe the College ſhould make him a new Leaſe for twenty-one Years, at the antient 
Rent, without raiſing it; and this Entry was ſigned by the Maſter, Warden, and mg of 
the Fellows: Afterwards, upon F. S.“s applying for a new Leaſe, the College, at the Audit 
| held about half a Year before the Expiration of the old Leaſe, made an Order, that 5, ; 
| ſhould have a new Leaſe at the old Rent, and under the ſame Covenants as the former. 
| and this Order was figned by the Maſter, Warden, and moit of the Fellows: J. g died 
Inteſtate about the Time of the next Audit, which was three Weeks before the Leaſe ex. 
pired; whereupon the Widow, as Adminiſtrator, applied at the Audit following after for 
| a new Leafe, but being refuſed brought her Bill for that Purpofe, And Lord Chancelor 
faid, the Maſter-Warden betrayed his Truft in Relation to the College, and had acied in. 
conſiſtently with the Oath he had taken; that he did not like the Recommendation made 
by the Maſter, Warden and Fellows, to make a new Leaſe to the Inteſtate at the old Rent, 
it being no leſs than a Recommendation to their Succeſſors to wrong the College, and break 
their Statutes, which ſay, that no Leaſe ſhould be made but at Rack Rents : And as to the 
Signing of the Maſter, Warden and Fellows, that could not be fuch a Contract as bound 
the College; for a Contract to bind that muſt be under its common Seal; whereforc the 
Bill was diſmiſſed with Coſts. Will. 655. 


(H) Of the Manner of the Agreement in a Leaſe, and the Words whereby the ſant 
is fet down; and what Words will make an Eſtate for Life or Years, 


1 made for a thoufand Days, Months or Weeks, is as good for fo long as it 
endureth, as a Leaſe for an hundred or a thouſand Years. So a Leaſe for half a Year, 
or a whole Year, is good, 6 Co. 72. 14 H.8. 13. 
So if a Leaſe be made from Day to Day, or from Week to Week, for four Years this 
is a good Leaſe for four Years. Et fic de fimilibus. Plow. 422. 
So if one makes a Leaſe for ten Years, and ſo from ten Years to ten Years, during an 
| hundred Years, or until an hundred Years incurred; this is a good Leaſe for one hundrel 
Years. Plow. 272. Bro. Leaſes 49. 
bi So if one makes a Leaſe for three Years to three Years during the Life of J. S. in this 
1, Caſe if Livery of Seiſin be not given, this is a good Leaſe for ſix Years ; but if Livery be 
6 given it is a good Leaſe for the Life of J. S. And if a Leaſe be made from my Death 
until Anno Domini 1650. this is a good Leaſe. Dyer 24. 
Livery of If I fay to J. S. being in my Houſe, Here J. S. I demiſe to you my Houſe and Lani 
Seiſin. fo long - J live; this is a good Leaſe for Life to him if Livery of Seiſin be made. 
6 Co. 26. 
If one makes me a Leaſe of Land until a hundred Pounds be paid me, and makes 
Livery of Seifin upon it; this is a good Leaſe for Life determinable upon the Payment of 
the hundred Pounds. But if no Livery be made, it is no good Leaſe. 21 Af. 
Executors. If one makes a Leaſe to me for my Life, and for four, ten or twenty Years after ; this 
is a good Leaſe for Life; firſt if Livery of Seiſin be made, and then a good Leaſe for Yeats, 
for ſo many Years as are agreed upon afterwards, which my Executors ſhall have. And! 
no Livery of Seiſin be made, yet it ſeems it is a good Leaſe for ſo many Years after my 
Death. Bro. Leaſes 27, 51. | 
If an Indenture of Leaſe be made between A. of the one Part, and B. C. and D. of the 
other Part, and therein A. demiſes Land to B. To have and to hold to him for eig 
Years, if B. ſhall live ſo long, and if he dies, or aliens the Premiſſes within the Term, then 
that his Eſtate ſhall ceaſe ; and then the Leſſor grants the Land to C. for fo many 8 
of the ſaid Term as ſhall be then to come after the Death or Alienation of B. if he 11v65 do 


long ; this is a good Leaſe to B. for ſo many Years as he ſhall live of the eighty Te 
1 . 
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8. Leaſe to C. after is not good, for the Term is ended by the Death of B. But if 
bu Words of the ſecond Demiſe be, To have and to hold during the Reſidue of the eighty 
- , and not during the Refidue of the Term; the ſecond Demiſe is good to C. alſo. 
: er 233. „ 
l . . for ſixty Years if I live ſo long, provided that if I die within 
te Term, that my Executors ſhall have it during the Reſidue of the ſixty Years; in this 
Cale this is a good Leaſe for the ſixty Years determinable upon my Death, but not a good 
Leaſe for the Reſidue of the ſixty Years after my Death : And yet it may amount to a 
ood Covenant for that Time. 1 Co. 145. Dyer 150, 253. 
5 A Leaſe for Years cannot by the Agreement of the Parties be made to the Heirs of 
the Leſſee, nor intailed to the Heirs of his Body; and therefore if a Leaſe be made to 
5 and his Heirs, or to J. S. and the Heirs Male of his Body, yet the Executors of 
7 . and not his Hears, ſhall have it; and the Executors may ſell the Term. 2 Co. 24. 


10 Co. 87. 


Heirs 101. at the End of thirteen Years, that then the Fine ſhall be to the Uſe of A. and 
his Heirs; and 4. covenants with B. by the ſame Deed, that B. his Heirs, Executors and 
| Aſigns, ſhall quietly hold the Premiſes from Michaelmgs next for thirteen Years, and yearly 
from thenceforth for ever, if the 10/. be not paid according to the Intent ; this Covenant 
does not make 4 * Leaſe for the thirteen Years, and it is but a Covenant. Evan's 
| „Trin. 5 Fac. B. &. ; 8 

| ** one La a Leaſe for a certain Number of Years, and it is further agreed that upan 
E ſome Contingent the Leſſee ſhall have the Fee-ſimple, and Livery of Seiſin is given here- 
| upon; the Leaſe for Years continues good for the Time agreed upon. P/orv. 272. 

If two agree by Word that one of them ſhall have ſuch a Piece of Land for twenty 
Years; this is a good and perfect Leaſe that is made by this Agreement, altho* they agree 
to have a Writing made of it afterwards z for the Writing is but the Confirmation of it. 
But if the Agreement be, that ſuch a Writing ſhall be made, or that a Leaſe ſhall be made 
of ſuch a Thing between them, and put in Writing, ſo that the Agreement hath Reference 
to the Writing, and implieth an Intent not to perfect the Agreement till the Writing be 
made; in this Caſe the Leaſe is not a perfect Leaſe until the Writing be made. Per Juſtice 
Jones at Glouceſter Aſſiſes. 


to Farm let, and with an Habendum for Life or Years; yet a Leaſe may be made by other 
Words; for whatſoever Word will amount to a Grant, will amount to a Leaſe; and there- 
fore a Leaſe may be made by the Word give, betake, or the like. The Ward Locavit alſo 
is a good Word, And the Uſe in the Exchequer is to make Leaſes by the Word Com- 
mittimus, which is a good Word to make a Leaſe, Co. Lit. 5. F. N. B. 250. E. Bro. 
Leaſes 71. 

And if A. does but grant and covenant with B. that B. ſhall enjoy ſuch a Piece of Land 
for twenty Years; this is a good Leaſe for twenty Years. Bro. Leaſes 60. 

So if A. promiſes to B. to ſuffer him to enjoy ſuch a Piece of Land for twenty Years ; 
this is a good Leaſe for twenty Years. Per Cur B. R. Mic. 9 Jac. 

So if 4. licenſes B. to enjoy ſuch a Piece of Land for twenty Years; this is a good 
Leaſe for twenty Years: And therefore it is the common Courſe, if a Man makes a Feoff- 
ment in Fee, or other Eſtate, upon Condition that if ſuch a Thing be or be done at ſuch a 
Time, that the Feoffor, Sc. ſhall re-enter, to the End that the Feoffor, (Ge. may have the 
Land and continue in Poſſeſſion until that Time, to make a Covenant that he ſhall hold and 
take the Profits of the Land until that Time : And this Covenant will make a good Leaſe 
for that Time, if the Incertainty of the Time (whereunto Care muſt be had) do not make 
it void. And therefore if A. bargains and ſells his Land to B. on Condition to re-enter if 
he pays him 100 J. and B. coyenants with A. that he will not take the Profits until Default 
of Payment, or that A. ſhall take the Profits until Default of Payment: Notwithſtanding 
this may be a good Covenant, yet it was no good Leaſe. And if the Mortgagee covenants 
with the Mortgagor, that he will not take the Profits of the Land until the Day of Payment 
of the Money; in this Caſe altho* the Time be certain, yet this is no good Leaſe, but a 
Covenant only. And if one gives a Bond for the quiet Holding of one Cloſe for three 
Years it ſeems this is no Leaſe in Law. Agreed by all the Judges, Mic. 20 Jac. & per 
Juſtice Bridgman, 8 Car. B. R. 


See the Opinion of the Parliament for Bonds and Covenants both, Stat. 14 Eliz. c. 11. 


N 


If 4. covenants to levy a Fine to B. and his Heirs, provided that if he pays B. and his Covenant, 


Altho' the moſt uſual and proper making of a Leaſe is by the Words Demiſe, Grant, 8 a5 
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(I) Off two Leaſes at one Time of the ſame Thing. 


F a Leaſe be made for Life or Years to A. and after the Leſſor makes a Le 
to B. regularly this concurrent Leaſe to B. is a good Leaſe at leaſt for 10 
of the ſecond Leaſe, as ſhall be to come after the firſt Leaſe is determined accord. | 
Agreement; as if the firſt Leaſe to 4. be for twenty Years, and the ſecond * * "© th 
for thirty Years, and both begin- at one Time; in this Caſe the ſecond Tanks to B. be | 
the laſt ten Years. And yet the Reverſion at the Common Law would not 8 b | 
the Attornment of the Tenant; and therefore if any Rent was reſerved on the FR ow. 
the ſecond Leſſee ſhall not have it until the firſt Leſſee attorned, (but now ſuch 4 | Leak 
is uſeleſs). But if the ſecond Leaſe be for the ſame or for a leſſer Time; as 1 
Leaſe be for twenty Years, and the ſecond Leaſe be for twenty or ten Years to be be fi 
ſame Time; theſe ſecond Leaſes are for the moſt part void. Plow. 43 35 2 3 
* 55. 4.69% 58. =o Leaſes 72, 10. en 726 Wh 
nd yet herein a Difference is taken between Leaſes made b 
by Writing, and Leaſes that are made by Word of Mouth fe i _ = 
made by Fine, Deed indented, or Poll, altho' it be but for the ſame or for a le; _ * 
and altho' it be a Leaſe of the Land itſelf, and not of the Reverſion, yet it will | * 
Rent reſerved upon the firſt Leaſe, if the firſt Leſſee attorns, and ſo alſo it will ** ws 
Attornment where Attornment is not needful. (As to where Attornment is needſul We 
ſee the End of the laſt Seftion.) But jf the ſecond Leaſe be made by Word of Mo ba 1k 
otherwiſe, for a Reverſion and a Rent in this Cafe will not paſs without Deed, and h 5 rh. 
a Grant by Word does not paſs them, And if the ſecond Leaſe be by Fine or Dee 
indented, then alſo it will work by way of Eſtoppel, both againſt the Leſſor and 3 * 
the Leſſee; ſo that if the firſt Leaſe happens by any Means, as by Surrender, or ID 
to determine before it be run out, then the ſecond Leſſee ſhall have it; and if there * - 
Rent reſerved upon the ſecond Leaſe, the Leſſee muſt pay it from the Time of maki pi 
_ 8 7505 2 421, 423: Co. 155. 135 
nd therefore if one makes a Leaſe of Land to A. for ten 

Leaſe to B. of the ſame Land from Michaelmas next for ten pr e * 
the firſt Leſſee purchaſes the Fee- ſimple, ſo that now by this Means his Term is dro ad; 
in this Caſe the ſecond Leaſe ſhall begin at Michaelmas. Dyer 112. Plow. 432 02: 
So if one makes a Leaſe to A. for twenty Years, and 4. makes a Leaſe 5 the Land to 
B. for two Years, rendring Rent, and after 4. makes a Leaſe for the Reſt of his Time to 
C. by Deed; this Leaſe, if the Leſſee for two Years attorns, is a good Leaſe of the Rent 
and Reverſion; and ſo it is alſo without Attornment, if there be any Conſideration given 
for it; for then it is alſo a good Leaſe for all the Reſt of the Term after the two Years, 
4 Co. 53. But as to where Attornment is neceſſary or not, ſee the End of the laſt Section. | 
So if one makes a Leaſe to A. for twenty Years, if he lives ſo long, rendring Kent, and 
after he makes a Leaſe to B. by Indenture for eighty Years, to begin preſently, or grand 
the Reverſion to begin at a Day paſt, or the like; in all theſe Caſcs, if the firſt Leſſee at- 
torned, the Rent would paſs; but if not, it would be a good Leaſe for the Land for ſo 
many of the Years as ſhall be to come after the firſt Leaſe ended. But if the ſecond | eale 
be by Parol without a Deed, the Reverſion as a Reverſion will not paſs, and the Grant will 
be void if there be nothing elſe to help it. And in Cafes where the ſecond Leaſe is void, 
altho? the firſt Leſſee ſurrenders his Eſtate, or his Eſtate ends by a Condition, yet the ſecond 
Leaſe is not hereby made good. Bur if the ſecond Leaſe for Years after another Leaſe for 
Life or Years be made for Money, ſo as it may be ſaid to paſs by way of Bargain and Sale; 
this may help the Matter; for in this Caſe, altho' it be by Word only, it may paſs the 
Reverſion and the Rent alſo: But in moſt Caſes it is good for the Remainder of the Term 
after the firſt Leaſe ended. And if the ſecond Leaſe be to begin after the End of the 
former Leaſe; in this Caſe the former Leaſe is no Impediment at all to the Validity of the 
latter Leaſe, but the latter Leaſe is good notwithſtanding. Co. 1 55. Plow. 432, 434 
Hil. 6 Jac. Finch v. Vaughan. Dyer 112. 2 Co. 35, 36. N 
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(K) Of the Commencement, Continuance and End of the Term or Eflate. 


Leaſe for Years may begin at a Day to come, as at Michaelmas next, or three ol ten 
Tears after, or after the Death of the Leſſor, or of J. S. and it is as good as where it 
begins preſently. But a Leaſe for Life of any Dhing whatſoever, whether it be in Live! 
or in Grant, if it be in eſſe before, cannot begin at a Day to come. And therefore it a 
Leaſe be made Habendum from Michaelmas next, or from the Day of the Making * ot 
after 
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alter tlie Death of the Leſſor, or after the Des IE | = 
« not good: But in Caſe of a Leaſe of 24 N mr to the Leſſee for Life; this Leaſe 
geilin. 5 Co. 1. Co. Lit. 48. Plow. 256, 257. us, it is ſometimes by the Livery of 
But all Leaſes for Years, whether they begin in præſenti or i 
| that is, they muſt have a certain Beginning and a certain E 6a in futuro, muſt be certain, 
the Term mult be certain, otherwiſe they a nding, and ſo the Conti 
, a y are not good. And . nuance of 
when the Leaſe is to take Effect in Intereſt or PoſſeMon, it i yet if the Years be certain 
ic may depend upon an Incertainty, viz. upon a ws « is ſufficient; for until that Time 
begins in Poſſeſſion or Intereſt, or upon a 1 5 meg re precedent before 
js to be reduced to a Certainty upon a Contingent preced ondition ſubſequent: But when it 
the Lives of the Parties. And altho* there appears CE the Contingent muſt happen in 
et if by Reference to a Certainty it may be made Certainty of Years in the Leaſe; 
gad ceriun reddi poteſt. As if A. ſeiſl certain, it is ſufficient ; 
k (4 ceiſed of Lands in F Id certum eff 
pay to A. twenty Shillings, that fr in Fee grants to B. that 
K 11 om thenceforth he ſhall hold when B. ſhall 
ears, and after B. pays the twenty Shillings; in this Caſ the Land for twenty-one 
twenty-one Years from thenceforth. And if - aſe B. ſhall bave a good Le 
wall die, that B. ſhall h e eee to B. ds if % Tens caſe for 
all die, that B. ſhall have the Land for ten Years; this i . that if his Tenant for Life 
makes a Leaſe for Tears after the Death of C. if C ; this is a good Leaſe. And if one 
—1 1 dies ** the ten Years; otherwiſe not. Aren _— . this is a good 
= Fay "= ar B. for ten Years, and it is agreed betwee - be ſeiſed of Land in Fee, 
| _— l on 7 at the End of the ſaid ten Years, and "Þ them that B. ſhall pay to 4. a 
hy id B. ſhall kong and a hundred Pounds at the E 0 f he does fo, and ſhall pay 
= aid B. c ave a perpetual Demiſe and Grant of th 1 every ten Years, that then 
rap 7 Y following, extra memoriam hominum, & y err from ten Vears to ten 
1 Borg op opp ² 8 
* 2 5 270. ertainty. Co. 155. 6 Co. 35. Co 
. 3 * be made to begin from the Nativity of Chriſt | 
And 7 gar ay Sc. it is void for Incertainty. Hil. 1 and he does not ſay | 
on FE . aſe for Years be made of Land 44 wy r Jac. in Scacc“. {| 
to hold f. 1 the Tenant for Life; this is a good 1 { or Life, To have and to hold 
next her © D aelmas next after the Death of the Tenar a f 29.45: 3 96s. .No have god 
Plow. 192 5 etermination of the Eſtate of the Tenant for Life = 8 
. a ; theſe are good Leaſ 
So if there be a former Leaſe 1 ; 8 alcs. 
1 e in Being for Lif 
7 Tg Lon 19 haye 7 to * from 5 Ea er Ne Fanny f wa us bor Years is 
Facſoiture, or other jap hare wenty Tears; or to Eg WS - ate by Surrender, 
: COL of. che” £ nd to hold from the Surrend 
— for twenty Years ; theſe and ſuch my na if there be any, and if e — 
And 72 As 30. 2 es are good, and this Commencement is 
ae 4 gy a Leaſe to begin after the Death of F. S. 
B. R. agree g. all be Anno Domini 1650. this is a good Leaſe 5 Mi- 
If a Man has a Leaſe : 525. and 17 Fac, 
3 or Len! for an hundred Y | 
$ . ages 23 _ Y we: 208 forty Years, Fe LE * Lang 
come at the Time of th 5 orty Vears, if there ſhall be ſo many of th n 
. e Death of the Leſſor. But if the Leſſ Ze the. nvgred Lear to 
Sos old to him for and during all or grants the Land to anoth 
Fe wang be (6 cog at the Time of the Peach 2 we 2 of the Term of an hundred "A 
Premiſſes of th is Caſe he grants withal, all his Eſtate r z this is void for Incertainty. 
Reels of 2 Doh and then ſays, To have and to bold 22 Term, or all his Intereſt in the 
hs he wh 2.4 1 ears that ſhall be to _ * 2 7 5 for all the 
Words in the Premi nd Intereſt of the Grantor into' zme of his Death; b 
ſſes of th e. Aa the Land paſſes ſ | $ Of 
EY emiſſes of the Deed. And if preſently by theſ 
mes a Led of the Land, To hve and to hold ace is Det for hundred Yeu Year 
Time of i 3 Ed as many. of the firſt hundred LI " a hundred Years; this 
fon t. F. 437. Bro. Grant 154. Co. 1 as ſhall be to come at the 
between J. 8. = > 5% for twenty-one Years, if 7. $ lives jp 509.5374 150 
N S. ſhall fo long continue, or if . lives ſo long, or if the Coverture 
g; theſe and ſuch lik „or if J. S. ſhall continue to be ) 
py Years d 4 04 45 1 good. But if 4. makes a Leaf t > f0 5 
ears; thi | er of them, ſhall 1 3 0 B. for ( 
of his Aa to <p be a good Leaſe for —J-4, _ 95 naming any certain 8 
it be r ſo many Years as he ſhall be if the Parſon of Dale makes a Leaſ 
made ſo by any Means, And yet if a N this is not certain, WSN 
: on ſhall make a Leaſe from three Years to q 
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three Yaars, ſo long as he ſhall be Parſon; this is a good Leaſe for ſix Years, if he © 
Parſon ſo long, and for the Reſidue void for Incertainty. So if I make another 3 
Land until he be promoted to a Benefice; this is no good Leaſe for Years, but 
Incertainty. Co. Lit. 45. Plow. 27. | 

If I have a Rent-charge of twenty Pounds per Annum, and let it to another until he h 
vied a hundred Pounds; this is a good Leaſe for five Years. But if I have a Piece of v. 
of the Value of twenty Pounds per Annum, and I make a Leaſe of it to another ale. 
ſhall levy out of the Profits thereof a hundred Pounds; this is no good Leaſe for Yew ö 
void for Incertainty. 6 Co. 35. 14 H. 8. 10. Plow. 274. 5, bu 

If A. makes a Leaſe to B. for ninety- nine Years, to begin after the Death of 4 ,, 0 
dition to be avoided upon the doing of divers Acts by others; and after makes 2 8 
Leaſe of the Land, Habendum after the Determination or Redemption of the forme; 1 
this is a good Leaſe, and certain enough. Per Juſtice Bridgman. tale; 

But if a Leaſe be made to A. for eighty Years, if he lives ſo long, and if be dies within 

ſaid Term, or aliens the Premiſſes, that then his Eſtate ſhall ceaſe ; and then he docs fink 
by the ſame Deed grant and let the Premiſſes for ſo many Years as ſhall then remain nnen, 
after the Death of A. or Alination to B. for the Reſidue of the ſaid Term of eighty Year; * 
ſhall live ſo long; in this Caſe the Leaſe to B. is void; for after the Death of A. the Tem 
at an End; but if he ſays for the Reſidue of the eighty Years, it is otherwiſe. 4 0 1 

er 233. 5 

9 4 a Leaſe of Land to B. for ſo many Years as B. has in the Manor of D. nd 
B. has then a Leaſe for ten Years of the Manor of Dale; this is a good Leaſe ivr * 
Years. But if A. makes a Leaſe of Land until B. upon an Execution ſhall be ſatisfied thy Duy 
for which the Execution is ſued; this Leaſe is void for Incertainty. And if a Leaſe be ha 
during the Minority of 7 S. or until J. S. thall come to the Age of twenty-one Years. 
theſe are good Leaſes; and if J. S. dies before he comes to his full Age, the Lea is 
ended. But if a Leaſe be made to another until a Child that now is in it's Mother's Belly 
ſhall come to the Age of twenty-one Years; this Leaſe is not good. And if a Leaſe he 
made for ſo many Years as FJ. S. ſhall name; in this Caſe if J. S. names a certain Number 
of Years in the Life-time of the Party Leſſor, this is a good Leaſe. But if a Leaſe he 
made for ſo many Years as the Executor of the Leſſor or Leſſee ſhall name; this Leaſe is 
void. Plow. 273, 522, 623. F. N. B. 6. N. 14 H. 8. 11. 6 Co. 35. 

But here obſerve, That in all theſe Caſes of incertain Leaſes made with ſuch Limitations 
as aforeſaid, as until ſuch a Thing be done, or ſo long as ſuch a Thing continues, Gr. that 
if Livery of Seiſin be made upon them, they may be good Leaſes for Life, determinable 
on theſe Contingents altho* they be no good Leaſes for Years. Plow, 27. 6 Co. 35. 

And in ſome ſpecial Caſes a Leaſe may be good notwithſtanding ſome Incertainty in the 
Continuance of it; for a Leaſe may ceaſe for a Time, and revive again; as if Terant in Tail 
makes a Leaſe for Years, reſerving twenty Shillings, and after takes a Wife and dies with- 
out Iſſue; in this Caſe as to him in Reverſion the Leaſe is meerly void; bur if he cndows 
the Wife of the Tenant in Tail of the Land, as to the Wife, it is revived again, So if 
Tenant in Tail makes a Leaſe for Years rendring Rent, and dies without Iffue, his Wife 
enſeint with a Son, and he in Reverſion enters; in this Caſe as againſt him the Leaſe is 
void; but after the Son is born, the Leaſe is good again if it be within the Statute. So if 
Tenant in Fee-ſimple takes a Wife, and then makes a Leaſe for Years, and dies; the Wife 
is endowed ; in this Caſe ſhe ſhall avoid the Leaſe, but after her Deceaſe the Leaſe ſhall be 
in Force again. Co. Lit. 46. 10 E. 3. 26. 

Antiently there were no Leaſes for Years but what were for ſhort Terms, which were 
little regarded; this was the Reaſon why if a real Action was brought againſt the Perſon 
who had the Freehold, and a Recovery was thereupon had, tho' by Covin, yet the Leſſee 
for Years, whoſe Eſtate was precedent to the Freehold, was bound by this Recovery, and 
could not falſify till the Statute 21 H. 8. c. 15. and therefore the Leaſes for Years uſually 
made being but ſhort, a Leaſe was preſumed to have a longer Continuance than any Term; 
and therefore a Deviſe of ſuch a Term after a Life was void. Will. 574, 575: 

A. poſſeſſed of a long Term for Years, made a Leaſe to B. for five Years, and cove- 
nanted for himſelf and his Executors to renew the Leaſe at the ſame Rent, and on th: 
ſame Covenants, upon the Requeſt of B. within the Term; B. died within the Term, having 
laid out a conſiderable Sum in Improvements, and the Executors within the Term requeſte: 
A. the Leſſor to make a new Leaſe for fifty Years, at the old Rent. Lord Chancellor 
decreed Leſſor to renew, but not for ſo long as was requeſted, but for twenty-one Yea 
that being the uſual Term for leaſing. 2 Will. 196, 
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(L) Of Forfeiture by Leſſees. 


HERE a Man makes a Leaſe for Life or Years, upon a Condition of Re-entry 
W for a Forfeiture, or that the Leaſe ſhall be void if the Leſſee aſſigns or aliens it 
without Licence 3 and afterwards the Leſſee aſſigns it without Licence; this is a Forfei- 

e; and ſuch a Forfeiture againſt which this Court cannot relieve, becauſe it is unknown 
x a ſhall be the Meaſure of the Damages ; for the Court never relieves but in ſuch Caſes 
ar 59h it can give ſome Compenſation in Damages, and where there is ſome Rule to be 
the Meaſure of ſuch Damages, to avoid being arbitrary. Mod. Ca. in Law and Eg. 113. 


M) Where 4 Leaſe for Life or Years ſhall be void ipſo facto by the Death of the 
Leſſor, or by other Means, or not, but voidable by Entry, &c and how. 


EASES for Lives or Years are of three Natures 3 ſome are good in Law, ſome cvoid- 
able by Entry, and ſome void without Entry. 

Of ſuch as are good in Law, ſome are good at the Common Law ; as Leaſes made by Te- 
nant in Fee-ſimple, notwithſtanding they be for longer Time than three Lives or twenty-one 
Years; ſome by 4# of Parliament, as Leaſes made by Tenant in Tail, Leaſes made by a 
Biſhop ſciſed in Fee in the Right of his Church alone without the Chapter, Leaſes made by 
a Man ſeiſed in Fee-ſimple or Fee-tail of Land in the Right of his Wife, together with his 
Wife, for twenty-one Years or three Lives, according to the Statutes. 

And of ſuch Leaſes as are void alſo, ſome are void at the Common Law, and that ſome- 
times in præſenti, as in the Caſes before of Leaſes for Years that have no Certainty in them, 
or Leaſes for Lives made without Livery of Seiſin, and the like. And ſome are void in fu- 
juro; as if a Tenant in Tail makes a Leaſe for Years, warranted or not warranted by the 
Statute, and after dies without Iſſue; this Leaſe is void as to him in Reverſion or Re- 
| mainder : Ceſſante ſtatu primitivo ceſſat derivativus. So if a Prebend, Parſon or Vicar, makes 
a Leaſe for Years not warranted by the Statutes; this is void by the Death of the Leſſor, 
and the Succeſſor needs not make any Entry or Claim to avoid it. So if a Tenant for Life 
makes a Leaſe for Years, and after dies; in this Caſe the Leaſe for Years is void; and there- 
fore in all theſe and ſuch like Caſes no Acceptance of Rent after will affirm ſuch Leaſes. 
But otherwiſe it is in Caſes of Leaſes for Years made by Biſhops, altho* they be confirmed 
by Dean and Chapter; and of Leaſes made by Deans and Chapters, or Tenant in Tail, as 
to their Succeſiors and Iſſues, when the Leaſes are not warranted by the Statutes: And other- 
wiſe it is alſo in the Caſes of Leaſes for Life made by theſe or any of the former Leſſors; 
for in all Caſes of Leaſes for Life it muſt be avoided by Entry, Sc. and therefore ſuch 
Leaſes are not void but voidable, viz. the Leaſes of Biſhops and Deans after their Death 
by their Succeſſors, by the Statute Law; and the Leaſes of Tenants in Tail by their Iſſues 
after their Death by the Common Law. And in theſe and ſuch like Caſes the Acceptance 
of the Rent by the Iſſue or Succeſſor will make good the Leaſe at leaſt for their Time. Co. 
Lit. 45. 3 Co. 59, 65. 7 Co. 8. | 27 

If a Leaſe be made for Years, on Condition that upon ſuch a Contingent it ſhall be void; 
in this Caſe ſo ſoon as the Thing happens the Leaſe is void ipſo fadto without any Re-entry, 
Sc. But i: a Leaſe for Life be made on ſuch a Condition; in this Caſe the Leſſor muſt 
enter, Sc. before the Leaſe will be void. 3 Co. 65. 


(N) What foall be ſaid a good Leaſt at Will,” or not. 


F one make a Leaſe to another during the Will and Pleaſure of him that lets, or him 
that takes, or both, (for ſo in Effect is every Leaſe at Will); this is a good Leaſe at 
Will. So if one makes a Feoffment in Fee, or Leaſe for Life, &c. and does not make Li- 
rey of Seiſin, and ſo perfect the Eſtate, the Feoffee or Leſſee has only an Eſtate at 
1 8 * 5 3 f 0 5 ou ; 
But if a Bargain and Sale be made of Land, -and the ſame is void, or a Corporation 
grants Land, and the Grant is void; by this there is no Leaſe at Will made. 14 H. 8. 12. 
Co. Lit. 555 56, 270. - 4 1 ao A. 31 T 22 4 Od 12. 75 7” 


(O) Of Repairs, &c, by Leſſees. 


42 was made for a long Term of Tears, and in the Leaſe there was 2 Covenant that 
the Leſſee ſhould repair ; the Leſſee makes an Under-Leaſe to J. 8. who is in Poſ- 
ſeſſon; the Under - Leſſee is not bound by this Covenant in Equity, there being no Aſſign- 
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ment of the Term; but the proper Remedy is againſt the firſt Leſſee and "7 ng 
Er. If a Man makes a Leaſe rendring Rent, and the Leſſee aſſigns to an inſolvent Pere? 
the Leſſee in Equity ſhall be liable to pay the Rent. 1 Vern. 87, 88. "ion, 
If a Leſſee for a long Term of Years covenants to lay out '2007: upon the Premiſſes wi 
in the firſt ten Years, and lays out but 30 J. and after thirty Years. of the Leaſe are n. 
red, the Leſſor brings an Action of Covenant, and recovers 150 l. Damages; Equi = 
neither relieve againſt the Damage, nor decree the Money to be now laid out in Im 4 
ments; for per Lord Chancellor, tho* the Damage ſeems exceſſive, yet the Jury * 85 
per Judges; and to decree it to be laid out now the Leaſe is almoſt expired, is not ks 
per; for it is probable the Leſſee would not be fo careful in laying it out in 1 0 
Improvements, as he would be were it laid out at firſt. 1 Vern. 316, 317. 8 
The Plaintiff let a Farm to the Defendant by Leaſe at an annual Rent, and the Def. 
dant covenanted among other Things, not to plough any of the Paſture Land; and if i 
did plough up any Part of it, that he would pay after the Rate of twenty Shillings * 
Acre per Annum: But the Defendant ploughing up fome of the Paſture, an Injunction ug; 
moved for. The Court would not grant any Injunction ; and declared, if the Defendant 
was Plaintiff to be relieved againſt paying twenty Shillings an Acre for Ploughing, the 
would not relieve him. 2 Yern. 119. 4 J 
Long building Leaſes of Infants Eſtates, where for their Benefit, have been often decrees 
by the Court of Chancery. bid. 225. 


(P) Of Waſte committed by Leſſees. 


| A Leſſee for Years without Impeachment of Watte, Remainder to the Biſhop of Lindy, | 


upon a Bill brought by the Biſhop, was injoined from digging the Ground for Brick, 
Will. 527. 
Leſſee for Years, without Waſte, cannot pull down an Houſe, or the Trees that are 2 
Defence or Ornament to the Houſe, but may open Mines. Will. 528. 


S EC T. XII. 
Of Releaſes. 


(A) 4 Releaſe what, and Releaſor and Releaſee who, 


Releaſe (Relaxatio) is the giving or diſcharging of the Right or Action which a Man 
has or may have or claim againſt another Man, or that which is his. 

Or it is the Conveyance of a Man's Intereſt or Right which he has unto a Thing to an- 
other that has the Poſſeſſion thereof, or ſome Eſtate therein. Terms de la Ley v. Reledſe, 
Noy's Max. 74.. Weſt's Symb. Part 2. F. 466. 

He who makes the Releaſe is ſometimes called the Releaſor, and he to whom it is made 
the Releaſee. 01475 


(B) Kinds of Releaſes, 


HERE are two Kinds of Releaſes, viz. expreſſed and implied. 

A Releaſe expreſſed or in Deed, is a purpoſed Releaſe, when the Act done, or Deed 
made, is intended a Releaſe; and this is always made by Writing ; and then it is defined 
by ſome to be an Inſtrument whereby Eſtates, Rights, Titles, Actions and other Things 
are ſometimes extinguiſhed, ſometimes tranferred, ſometimes abridged, and ſometimes in- 
larged, which is after this Manner: Anow, &c. hat I A. of B. have remiſed, releaſed, and 
wholly of me [or for me] and my Heirs, quit-claim'd to C. of D. all ibe Right, Title and Clain 
which I have had, I have, or in what Manner ſoever I may for the future have of and in one 
Meſſuage with the Appurtenances in F. &c. > | 

A. Releaſe implied or in Law, is when the Law by Intendment and Conſtruction, and by 
way of Conſequence makes a Releaſe of an Act done to another Purpoſe. And this is ſome- 
times by Writing, ſometimes without Writing. 

Theſe Releaſes alſo are ſometimes of a bare and naked Right, and ſometimes of a Right 
accompanied with ſome Eſtate or Intereſt, and ſometimes they are of Actions Real, 
or in Lands or Tenements, and ſometimes of Actions Perſonal, of or in Goods or Chatte, 
and ſometimes of Actions mix'd, partly in the Realty, and partly in the Perſonalty- 
Co. Lit. 264, 265. HS. Yo 3 
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Ea may either be made by Deed Poll or Indenture; and it needs no 
| o Fxecution than Sealing and Delivery, and will operate without any Conſi- 
0 
deration. is a Sort of a Releaſe, and is a Diſcharge in Writi by Bill of 5 | 
ce is a Sort of a , 8 riting or 111 OI à Acquittance 
AR aj a4 or other Duty, which ought to be paid or done; as, , f what 

x” _ de bound to pay Money on an Obligation, or Rent reſerved upon a Leaſe, or the 
% , -d the Party to whom the Money or Duty ſhould be paid or done upon the Receipt 
like, f. or upon ſome other Agreement between them, makes a Writing under his Hand 
3 that he is paid, or otherwiſe contented, and therefore doth acquit and diſcharge 
_ tf ſame; this is ſuch a Diſcharge and Bar in the Law that he cannot demand and | 
3 the ſame again; contrary thereto, if the Acquittance be ſhewed. Terms de la Ley, | 
Wc. Acguittance. Dyer 5 0 

an Acquittance is only an Evidence or Proof of Payment, but not pleadable, becauſe | 
i is not bound to pay Money upon a ſingle Bond unleſs the Obligee makes to Where a Man 
lim an Acquittance Or Releaſe: Nor is he bound to pay it before he has the Acquittance. is not bound 
and in this Caſe the Obligor may compel the Obligee to make him an Acquittance. And open 
{ alſo it is in Caſe of a Statute Merchant, one is not bound to pay the Money thereupon Acquittance, 
before he has the Acquittance or Releaſe of the Plaintiff. But otherwiſe it is in Caſe of an 
Obligation with a Condition, for there a Man may aver Payment. 22 Ed. 4. 6. 41 Ed. 3. 
8 16. 1 H. 7.15. 22 Ed. 4. 6. Bro. Debt 43. Oblig. IO. 

But now by the Stat. 3 & 4 Arn. c. 16. If an Action of Debt be brought upon a ſingle 
Bill, if the Defendant bas paid the Money due upon fuch a Bill, ſuch Payment may be 
J pleaded in Bar of the Action upon ſuch Bill. 


(C) What ſhall be ſaid a Releaſe in Law or not, and how: 
* there be Lord and Tenant, and the Lord purchaſes the Tenancy ; by this Means the 


getvices are releaſed and extinct in Law. | 

And if the Lord diſſeiſes his Tenant, and makes a Feoffment in Fee by Deed or without 
Deed ; this is a Releaſe in Law of the Seigniory. Ca. Lit. 264. fark 

If a Diſſciſee diſſeiſes the Heir of the Diſſeiſor, and makes a Feoffment with or without a 
Deed; this is a Releaſe in Fee in Law of the Right. And if he makes a Leaſe for Life, 
this is a Releaſe in Law of the Right, ſo long as the Leaſe doth laſt. Bid. 

If a Creditor, as an Obligee, or the like, makes a Debtor, as the Obligor, Sc. his Exe- 
cutor; by this Means the Action is releaſed by Act of Law, and yet the Duty remains ſtill ; 
for the Executor may retain ſo much of the Goods of the Teſtator. And if the Creditor be 
a Woman, and ſhe marries with the Debtor ;| by this the Debt is releaſed in Law. And if 
there be two Obligees or Debtees, and one of them being a Woman, is married to the Obli- 
gor; this is a Releaſe in Law of the Debt, altho* the Creditor be an Infant. Co. Liz. 264. 
8 Ed. 4. 3. 21 Ed. 4. 2. | 

But if there be a Woman Executrix to the Debtee, and ſhe takes the Debtor to Huſband 
this is no Releaſe in Law. Mich. 30 & 31. Eliz. B. R. adjudged, 

And if an Obligor be made Adminiſtrator of the Goods and Chattels of the Obligee; this 
15 no Releaſe in Law. 8 Co. 136. MA ka): | 


(D) The Nature and Operation of a Releaſe in general. 


A Releaſe is much of the Nature of a Confirmation; for in moſt Things they agree and 
produce the like Effects. | 
It is therefore ſaid ſometimes to enure by way of Mitter le Eftate, i. e. by way of giving or 
$ transferring, or Inlargement of an Eſtate or Intereſt, and fo gives ſome new Intereſt or 
Eſtate to him to whom it is madldee. 505 3 3 
And ſometimes it is ſaid to enure by way of Mitter le Droit only, by way of giving, 
transferring and diſcharging of a Right, Title or Entry unto him to whom it is made. 
And ſo it ſometimes perfef#s an Eftate that was imperfe& and defeaſible before, and 
enures by way of Entry and Feoffment. 0 22914 OL? | TOE RIFE {BN 
d ſometimes it enures o make a conditional Eſtate abſolute. | 
And ſometimes alſo it works and enures by way of Extinguiſhment or Diſcharge. | - 
And then alſo ſometimes it enures by way of Diſcharge or Extinguiſhment, as againſt all 
erſons, and ſo as that whereof all Perſons may take Advantage. 
And ſometimes it enures only as a Diſcharge againſt ſome Perſons only, and as to or 
*ganſt other Perſons by way of Mitter le Droit. 
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ment of the Term; but the proper Remedy is againſt the firſt Leſſee and bis Exon. 
&c, If a Man makes a Leaſe rendring Rent, and the Leſſee aſſigns to an inſolvent Pere. 
the Leſſee in Equity ſhall be liable to pay the Rent. 1 Vern. 87, 88. erlon, 
If a Leſſee for a long Term of Years covenants to lay out 200 f. upon the Premiſſes u; 
in the firft ten Years, and lays out but 304. and after thirty Years, of the Leaſe are "ou 
red, the Leſſor brings an Action of Covenant, and recovers 150 J. Damages; Equit g 0 
neither relieve againſt the Damage, nor decree the Money to be now laid out in Im OY 
ments; for per Lord Chancellor, tho* the Damage ſeems exceſſive, yet the Jury mu wy 
per Judges; and to decree it to be laid out now the Leaſe is almoſt expired, is not wh 
per; for it is probable the Leſſee would not be fo careful in laying it out in 1 
Improvements, as he would be were it laid out at firſt. 1 Vern. 316, 317. 8 y 
The Plaintiff let a Farm to the Defendant by Leaſe at an annual Rent, and the Oefen h 
dant covenanted among other Things, not to plough any of the Paſture Land; and if ho r 
did plough up any Part of it, that he would pay after the Rate of twenty Shillings per ' 
Acre per Annum: But the Defendant ploughing up fome of the Paſture, an InjunQion wi, 
moved for. The Court would not grant any Injunction ; and declared, if the Defendant 
was Plaintiff to be relieved againſt paying twenty Shillings an Acre for Ploughing, the 
would not relieve him. 2 Vern. 119. | J 
Long building Leaſes of Infants Eſtates, where for their Benefit, have been often decreed 


by the Court of Chancery. Did. 225. 
(P) Of Waſte committed by Leſſees. 


A Leſſee for Years without Impeachment of Waſte. Remainder to the Biſhop of Londn, 
upon a Bill brought by the Biſhop, was injoined from digging the Ground for Brick, 
Will. 527. 

Leſſee for Years, without Waſte, cannot pull down an Houſe, or the Trees that are 2 
Defence or Ornament to the Houſe, but may open Mines. Will. 528. 


„ 
Of Releaſes. 


(A) A Releaſe what, and Releaſor and Releaſee who. 


Releaſe (Relaxatio) is the giving or diſcharging of the Right or Action which a Man 
has or may have or claim againſt another Man, or that which is his. 

Or it is the Conveyance of a Man's Intereſt or Right which he has unto a Thing to an- 
other that has the Poſſeſſion thereof, or ſome Eſtate therein. Terms de la Ley v. Releſe, 
Noy's Max. 74. Weſts Symb. Part 2. F. 466. 

He who makes the Releaſe is ſometimes called the Releaſor, and he to whom it is made 
the Releaſe. | | 


(B) Kinds of Releaſes, 


HERE are two Kinds of Releaſes, viz. expreſſed and implied. 
A Releaſe expreſſed or in Deed, is a purpoſed Releaſe, when the Act done, or Deed 
made, is intended a Releaſe; and this is always made by Writing; and then it is defined 
by ſome to be an Inſtrument whereby Eſtates, Rights, Titles, Actions and other Things 
are ſometimes extinguiſhed, ſometimes tranferred, ſometimes abridged, and ſometimes in. 
larged, which is after this Manner: Gnom, &c. bat I A. of B. have remiſed, releaſed, and 
wholly of me [or for me] and my Heirs, quit-claim'd to C. of D. all th: Right, Title and Clain 
which I have had, TI have, or in what Manner ſoever I may for the future have of and in ole | 

Meſſuage with the Appurtenances in F. &c. 2 | 

A Releaſe implied or in Law, is when the Law by Intendment and Conſtruction, and by 
way of Conſequence makes a Releaſe of an Act done to another Purpoſe. And this 1s ſome- 

times by Writing, ſometimes without Writing. 
Theſe Releaſes alſo are ſometimes of a bare and naked Right, and ſometimes of a Right 
accompanied with ſome Eſtate or Intereſt, and ſometimes they are of Actions Real, 
or in Lands or Tenements, and ſometimes of Actions Perſonal, of or in Goods or Chaitels, 
and ſometimes of Actions mix'd, partly in the Realty, and partly in the Perſonalty- 
Co. Lit. 264, 265. FS. | = 
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e Releaſe way either be made by Deed Poll or Indenture; and it needs no 
Nes Execution than Sealing and Delivery, and will operate without any Conſi- 
0 |; | 


deration. 


n 


An Acquittance is a Sort of a Releaſe, and is a Diſcharge in Writing or by Bill of a Acquicance | 


ey, . 
_ - oats Þ to pay Money on an Obligation, or Rent reſerved upon a Leaſe, or the 


we, and the Party to whom the Money or Duty ſhould be paid or done upon the Receipt 
* or upon ſome other Agreement between them, makes a Writing under his Hand 
- that he is paid, or otherwiſe contented, and therefore doth acquit and diſcharge 
＋ the ſame z this is ſuch a Diſcharge and Bar in the Law that he cannot demand and 
«cafes the ſame again; contrary thereto, if the Acquittance be ſhewed. Terms de la Ley, 
ittance. Dyer 5. | 
ar —_— aittance is only an Evidence or Proof of Payment, but not pleadable, becauſe 


no Deed. 


or other Duty, which ought to be paid or done; as, what. 


The Obligor is not bound to pay Money upon a ſingle Bond unleſs the Obligee makes to Where a Man 
lim an Acquittance Or Releaſe: Nor is he bound to pay it before he has the Acquittance. is not bound 
And in this Caſe the Obligor may compel the Obligee to make him an Acquittance, And. PY Money 


alſo it is in Caſe of a Statute Merchant, one is not bound to pay the Money thereu 
belore he has the Acquittance or Releaſe of the Plaintiff. But otherwiſe it is in Caſe of an 
Obligation with a Condition, for there a Man may aver Payment. 22 Ed. 4.6. 41 Ed. 3. 
26. 1 H. J. 15. 22 Ed. 4. 6. Bro. Debt 43. Oblig. 10. 

But now by the Stat. 3 & 4 Ann. c. 16. If an Action of Debt be brought upon a ſingle 
Bill, if the Defendant bas paid the Money due upon ſuch a Bill, ſuch Payment may be 
pleaded in Bar of the Action upon ſuch Bill. 


(C) What tall be ſaid a Releaſe in Law or not, and how: 
1 there be Lord and Tenant, and the Lord purchaſes the Tenaney; by this Means the 


Services are releaſed and extinct in Law. 

And if the Lord diſſeiſes his Tenant, and makes a Feoffment in Fee by Deed or without 
Deed ; this is a Releaſe in Law of the Seigniory. Co. Lit. 264. 

f a Diſſciſee diſſeiſes the Heir of the Diſſeiſor, and makes a Feoffment with or without a 
Deed; this is a Releaſe in Fee in Law of the Right. And if he makes a Leaſe for Life, 
this is a Releaſe in Law of the Right, ſo long as the Leaſe doth laſt. Bid. {7 

If a Creditor, as an Obligee, or the like, makes a Debtor, as the Obligor, c. his Exe- 
cutor; by this Means the Action is releaſed by Act of Law, and yet the Duty remains till ; 
for the Executor may retain ſo much of the Goods of the Teftator. And if the Creditor be 
a Woman, and ſhe marries with the-Debtor ; by this the Debt is releaſed in Law. And if 
there be two Obligees or Debtees, and one of them being a Woman, is married to the Obli- 
gor; this is a Releaſe in Law of the Debt, altho? the Creditor be an Infant. Co. Liz. 264. 
| 8 Ed. 4. 3. 21 Ed. 4. 2. 

But if there be a Woman Executrix to the Debtee, and ſhe takes the Debtor to Huſband ; 
this is no Releaſe in Law. Mich. 30 & 31. Eliz. B. R. adjudged. 

And if an Obligor be made Adminiſtrator of the Goods and Chattels of the Obligee ; this 
is no Releaſe in Law. 8 Co. 136. 1 1.8. | 


(D) The Nature and Operation of a Releaſe in general. 


Releaſe is much of the Nature of a Confirmation ; for in moſt Things they agree and 
produce the like Effects. 

It is therefore ſaid ſometimes to enure by way of Mitter le Eftate, i. e. by way of giving or 
transferring, or Inlargement of an Eſtate or Intereſt, and fo gives ſome new Intereſt or 
Eſtate to him to whom it is made. 7304-00 1 4 

And ſometimes it is ſaid to enure by way of Mitter le Droit only, by way of giving, 
transterring and diſcharging of a Right, Title or Entry unto him to whom it is made. 

And ſo it ſometimes perfe#s an Eſtate that was imperfect and defeaſible before, and 
enures by way of Entry and Feoffment. 0 er A | | 

And ſometimes it enures to make a conditional Eftate abſolute.” | | | 

And ſometimes alſo it works and enures by way of Extinguiſhment or Diſcharge. 

And then alſo ſometimes it enures by way of Diſcharge or Extinguiſhment, as againſt all 

erſons, and ſo as that whereof all Perſons may take Advantage. 

ind ſometimes it enures only as a Diſcharge againſt ſome Perſons only, and as to or 
*gainſt other Perſons by way of Mitter le Droit. 
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And ſome of theſe in Deed enure by way of Extinguiſhment, becauſe he to whom thc 5 
leaſe is made cannot have the Thing releaſed. © Re. 
And ſome of them have ſome Quality of ſuch Releaſes, and are ſaid to enure b 
Extinguiſhment, but in Truth do not, for that he to whom the Releaſe is made ec, Nay of 
and take the Thing releaſed. 5 V Teceive 
And in ſome Caſes alſo a Releaſe like a Confirmation enures by way of Abr 1 
ment. . 
But a Man cannot bar himſelf hereby of a Right that ſhall come to him hereafter 

therefore it is held that theſe Words uſed in Releaſes ¶ Quæ quoviſmodo in futuro haber- 
ro] are to no purpoſe. Co. Lit. 193, 273, 277. Co. 147. Lit. §. 606, 459, 465, 166 5 

Where a Will Tho' a Will cannot enure as a Releaſe, even ſuppoſing it to be ſealed and delivered, 
ſhall not ope- want of its taking Effect in the Teſtator's Life- time, yet provided it were expreſſeq ; 1 
3 Re- the Intention of the Party that the Debt ſhould be Aicharged, the Will would » * 
8 accordingly. Vill. 85. Vide 2 Will. 332. where A. deviſed to B. the Debt which BY 1 
him, and it was ſaid, this could not operate in Strictneſs as a Releaſe. "III 


(E) How and after what Manner Things may be releaſed. 


F the Charge or Duty grows by Record, the Diſcharge and Releaſe thereof muſt þe | 
Record alſo. J 
And if it grows by Writing, the Diſcharge and Releaſe muſt be by Writing allo. NVibi 
elt magis rationi conſentaneum quam eodem modo quodque diſſolvere quo conflatum eſt. 
And therefore a Duty growing by a verbal Agreement may in ſome Caſes be releaſed by 
Words without Writing. 
But regularly Lands and Tenements cannot be given, nor Rights and Titles to Lands, 
and Actions be diſcharged by Releaſe without a Deed in Writing. A Releaſe that enures 
by way of Mitter le Eftate, Mitter le Droit, or Extinguiſhment, may be made upon Conditien, 
er with a Defeaſance, ſo as the Condition or Defeaſance be contained in the Releaſe, or de- 
livered at the ſame Time with it: For no Defeaſance made after can avoid the Force of 
Releaſe made before. And yet a Releaſe may be delivered as an Eſcrow, and ſo the Force 
of it may be ſuſpended for a Time. But a Releaſe of a Condition may not be made upon 
a Condition. Nor may a Releaſe of a Chattel be upon a Condition ſubſequent, but it may 
be upon a Condition precedent. Co. Lit. 274. Perk, F. 718. Lit. 467. C. 1, 
21 H. 7.24. | 
Avd cherefors if a Man releaſes a Debt to another upon Condition that the Releaſor may 
have ſuch a Debt owing from a third Perſon to the Releaſee; this is a good Condition. 
H. g Car. B. R. Barkley and Perk's Caſe. | 

A Releaſe of all Actions may be made until a Time paſt, as until the firſt of May lift 
or until the Day of the Date of the Releaſe: And this will diſcharge all Actions till then, 
and none after. But a Releaſe cannot be made of a Right or Action for a Part of an Eſtate, 
or for a Time only, or for one Year, or until Michaelmas next, or the like; for a Releaſe 
of ſuch a Thing for one Day, or for one Hour, is a Releaſe of it for ever. And yet a 
Man may releaſe his Right in a Part of the Land. And therefore if a Man be diſſeiſed of 
two Acres, he may releaſe his Right in one of them, and enter into the other Acre. Dy 
307. 21 H. 7. 24. Co. Lit. 274. Lil. F. 467. 

Alſo a Releaſe in the Nature of an Acquittance may be of Part of a Debt. And there- 
fore if one be bound in an Obligation of 400. to pay 2001. at Michaelmas, and at Chrif- 
mas, after the Obligee by his Deed releaſes 3907. Parcel of the ſaid 4001. this is a good 
Releaſe for ſo much and no more. Adjudged Hil. ꝙ Car. B. R. Barkley and Perk's Cale. 


(F) What Things may be releaſed or not. 


ANDS, Tenements and Hereditaments themſelves may be given and transferred by 

LL way of Releaſe, and all Rights and Titles to Lands may be given, barred and dil- 
charged by Releaſe, and ſo alſo may Rights and Titles to Goods and Chattels. 
Alſo all Actions real, perſonal and mix'd, may be given, diſcharged or extinct by Re- 
leaſe; for howſoever Rights and Titles of Entry cannot be granted by Act of the Part), 
nor any Action may be granted from one Man to another by the Act of the Law or the 
Party, yet all theſe may be releaſed to the Terre-tenant. | 
And a Right to a Freehold or Inheritance, Seigniory or Rent in preſents or 2 
may be releaſed five Manner of Ways; and the firſt three Ways without any #0 


at all. | 
| Y | Firh, 
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Firſt, To the Tenant of the Freehold in Deed or in Law. 

Secondly, To him in the Remainder. 

Thirdly, To him in Revetſion. Xe : 

The other two Ways in reſpe& of Privity without any Eſtate or Right, as by Deman- 
4ant to Vouchee, Donor to Donee, after the Donee has diſcontinued. 10 Co. 48. Co. Lit. 

, 260. 
„ e annexed to Eſtates, Powers of Revocation of Uſes, Warranties, Cevenants, 
Tenures, Services, Rents, Commons, and other Profits to be taken out of Lands, may be diſ- 
charged, extinguiſhed and determined by Releaſe to the Tenant of the Land, c. Bro. Re- 
in tolo. 

10 Poſſibilities of Land, c. if they be near and common Poſſibilities, although they be 
not grantable over to another Perſon, yet they may be releaſed to him that has the preſent 
Eſtate of the Land. And therefore if a Man poſſeſſed of a Term deviſes it to A. for Life, 
the Remainder to B. and his Heirs Male during the Term; in this Caſe although B. may 
not grant his Intereſt over, yet he may releaſe it to 4. And if A. deviſes to B. 20. when 
he comes to the Age of Twenty-four Years, and dies, B. after he is of the Age of twenty- 
one Years may releaſe this Legacy. 10 Co. 47, 51, 52. 5 Co. 70, 71. Co. Lit. 265. Lit. 
& 446. Co. 111, 113, 174. Dyer 57. 

So a Covenant to do a future Act may be releaſed before it be broken. And it ſeems alſo 
the Conuſce of a Statute or Recogniſance may releaſe to a Feoffee of Part of the Land, and 
ſo bar himſelf of the Execution of that Land. And if I grant to J. S. that if he does ſuch a 
Thing he ſhall have an Annuity of 20 J. during Life; J. S. may releaſe this before the Con- 
dition be performed. | | 

And if I make a Feoffment to F. S. to divers Uſes with Power to revoke it, I may re- 
leaſe this Power to one that has an Eſtate of Freehold in Poſſeſſion, Reverſion or Remainder 
in the Land. And yet if I make a Feoffment to J. S. with Proviſo, that if B. revokes, that 
the Uſes ſhall ceaſe; in this Caſe B. cannot releaſe this Power. And a remote Poſſibility 
that is altogether incertain cannot be releaſed. And therefore if the Son of the Diſſeiſſee re- 
leaſes to the Diſſeiſor in the Life-time of his Father, this Releaſe is void. And ſo if the Co- 
nuſee of a Statute releaſes his Right to the Land of the Conuſor before Execution; this Re- 
leaſe is void. And fo if a Plaintiff releaſes to a Bail in the King's Bench before Judgment 
given, this Releaſe is void. So if one promiſes to pay me 10/, upon the Surrender of my 
Land to him, and that if he ſells it for above 50 J. that then he ſhall pay me 107. more, 
and I releaſe this to him before he does ſell it, and before I do ſurrender ; in this Caſe this 
does not releaſe the ſecond Promiſe, becauſe it is not releaſable. Adjudged Tr. 14 Fac. B. R. 

Alſo Debts, Legacies, and other Duties may be releaſed and diſcharged thereby, before 
or after they become due. And therefore a Rent or Annuity may be releaſed before the Day 
of Payment, and ſo alſo may a Debt due by Obligation: Judgments, Executions, Recogni- 
ſances, and the like, by apt Words may be diſcharged by Releaſe. 


(G) Things requiſite in Releaſes of Lands and Tenements in general. 


FP every good Releaſe in Deed, howſoever it enures, theſe Things are requiſite: | 
Firſt, That there be a good Releaſor and a good Releaſee, and a Thing to be releaſed. 
Seconaly, That the Deed be well ſealed, delivered, Qc. | 


(HH) Things requiſite in Releaſes that enure by way of enlarging Eftates. 


Firſt, In reſpe# of the Eftate of the Releaſor. 


FI a Releaſe tends and enures by may of Enlargement of an Eſtate, then theſe Things are 
further required to make the Releaſe good. 

Firſt, He that makes the Releaſe muſt have ſuch an Eſtate in himſelf, as out of which 
ſuch an Eſtate may be derived and granted to the Releaſee as is- intended by the Releaſe : 
As if he has the Reverſion in Fee of Lands, he may releaſe to a Tenant for Years, and 
thereby increaſe his Eſtate to an Eſtate for Life or in Tail, or he may paſs his whole Fee- 
limple by the Releaſe. Dyer 251. 

Bur if there be a Leſſee for Years rendring Rent, and the Reverſion is granted for Life, 
the Remainder over in Fee, and the Grantee of the Reverſion releaſes all his Right to him 
in Remainder, and then he in the Remainder grants the Reverſion, and the Tenant for Life 
releaſes to the Grantee alſo; in this Caſe both theſe Releaſes are void, and 8 2 as 

eleaſes; 


enlarge the Eſtate according to the Words of the Releaſe. Bur if the Caſe be fo, that a 
Man had an Eſtate in Poſſeſſion of Land, and he be now out of the Poſſeſſion of it, and 


to the Tenant by the Curteſy ; in this Caſe his Releaſe is void, and will not enlarge bis 


not be good as a Releaſe; however if there be apt Words, it may amount to a Surrender: 


: C 
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Releaſes; however it may be if they have Words of Surrender in them, 
Surrenders. Per Juſtice Jones, 5 Car. Dyer idem. . 

So if there be Leſſee for Years, the Remainder in Tail, the Remainder in Fee and 
Leifee for Years being a Woman, marries with him in the Remainder in Fee, and he M 
mainder in Tail releaſes to him in Remainder in Fee; this is a void Releaſe, So if I, x 
tor Life releaſes to him in Remainder in Fee or in Tail; this is void, and cannot ane 
Releaſe. So if there be Tenant for Life, the Remainder in Tail, the Remainder in Fe. ple 
he in Remainder in Fee releaſes to the Tenant for Life; this will not increaſe his Eſtate = Ir 
if the Tenant in Tail in this Caſe releaſes to the Tenant for Life, his Eſtate ſhall be 90 6 - 
ger increaſed hereby than for the Life of the Tenant in Tail. Butler's Caſe, 7; | 1 
B. R. Lit. F. 598. Plow. 556. Co. Lit. 345. | 


— 
they may enure 23 


Secondly, In reſpe# of the Eſtate of him to whom the Releaſe is made. 


He to whom the Releaſe is made muſt have ſome Eſtate in Poſſeſſion in Deed or; 
or in Reverſion in Deed, in his own or another's Right, of the Lands whereof the Releaſe js 
made to be as a Foundation for the Releaſe to ſtand upon; for a Releaſe which mug enure 
to enlarge an Eſtate, cannot work without a Poſſeſſion joined with an Eſtate. And there. 
fore the Releafee muſt be Leſſee for Life, Years or Tenant by Statute Merchant, Staple, or 
Elegit, that holds the Land over for the Value, or at leaſt he muſt be Tenant at Will And 
therefore if a Man lets his Land to another for Term of Years, to begin preſently, and after 
the Leſſor or his Heir releaſes to the Leſſee (after his Entry, and being in Poſſeſſion) all his 
Right in the Land; this is good to enlarge the Eſtate according to the Time ſet down in 
the Releaſe : But if the Releaſe be before the Term begins, or after the Term begins, and 
before the Leſſee has entred, (howſoever if any Rent be reſerved on the Leaſe, it may enure 
and be good to extinguiſh that Rent) yet it is not good to enlarge the Eftate. And yet if a 
Tenant for twenty Years in Poſſeſſion makes a Leaſe to B. for ten Years, and B. enters, 
and he in the Reverſion releaſes to the firſt Leſſee for Years; this is a good Releaſe to en- 
large the Eſtate. So if a Man makes a Leaſe for Years, the Remainder for. Life or Years, 
and the firſt Leſſee enters; in this Caſe a Releaſe to him in Remainder is good to enlarge 
the Eſtate. So if I grant the Reverſion of my Tenant for Life to another for Life, and 
after releafe to him and his Heirs; this is a good Releaſe to enlarge the Eſtate. Co. Li. 
270, 273, 265. Lit. & 459. Plow. 423. Dyer 4. 15H. 7. 14. | 

So if a Man makes a Leaſe for Life or Years to a Feme Sole, and ſhe takes a Huſband, 
and he in the Reverſion releafes to the Huſband and his Heirs; this is a good Releaſe to 


n Lam, | 


has but a Right only to it; or if. he has a Poſſeſſion only and no Eſtate, or if he has nei- 
ther Eſtate nor Poſſeſſion 3 in theſe Cafes a Releaſe made to ſuch a one will not ayail to en- 
large his Eſtate. Co. Lit. 273. 

And therefore if a Man makes a Leaſe for Life, the Remainder for Life, and the firſt 
Leſſee dies, and the Leſſor releafes to him in Remainder for Life before his Entry; this is a 
good Releaſe to enlarge his Eſtate, for he has an Eſtate of Freehold in Law, capable of En- 
largement by Releaſe before Entry. Co. Lit. 270. 

But if there be a Leſſee for Life, the Remainder for Life, the Remainder in Tail, the 
Remainder in Fee, and the Leſſee for Life is diſſeiſed, and during the Poſſeſſion of the Dil- 
ſeiſor he that has Right releaſes to one of them in the Remainder ; this is void. Lit. f. 451. 

So if Lands be given in Tail, or leafed for Life, and the Donee or Leſſee is diſſeiſed, and 
during the Poſſeſſion of the Diſſeiſor the Donor or Leſſor releaſes all his Right to the Donce 
or Leſſee; this is void, and will not enlarge his Eſtate; however if there be any Rent te- 
ſerved on the Eſtate, it will extinguiſh the Rent. Lit. 455, 456. | 

So if the Tenant by the Curteſy grants over his Eſtate, and after he in Reverſion releaſes 


Eſtate. So if an Infant makes a Leaſe for Life, and the Leſſee grants the Eſtate over with 
Warranty, and the Infant at full Age brings a Dum fuit infra ætatem, and the Tenant vouches 
the Grantor, who enters into the Warranty, and the Demandant being the Infant, releaſes to 
him and his Heirs ; this will not enlarge his Estate; for in Truth he had no Eſtate before, 
and that which is not cannot be enlarged. Co. Lit. 273. ; 
And if a Leſſee for Life or Years releaſes to him in Remainder or Reverſion, this ca- 


Dyer 251. 
And if a Man has only an Occupation of Land as Tenant at Sufferance, as when a Leſſee 
for Years holds over his Term, or the like, no Releaſe to him can work any Enlarger: 


2 


TT co” 
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Ele; for altho' he has a Poſſeſſion, yet he has no Eſtate, and beſides in this Caſe there 
15 Privity, which is the third Thing required in theſe Releaſes. Co. Lit. 271. Lit. F. 461. 
1s | 


Thirdly, In Reſpe# of Privity. 


As in all theſe Caſes that enure by way of Increaſe or Paſſing an Eſtate, there muſt be 
Eſtate in the Releaſor and the Releaſee; ſo there muſt be ſome Privity in Eſtate between 

— it the Time of the Releaſe made, for an Eſtate without Privity is not ſufficient. And 
. it muſt be between Donor and Donee, Leſſor and Leſſee, and the like, as in the 
a before, between him in the Reverſion and the Leſſee for Life or Years, Tenant by 
3 Merchant or Staple, or by Elegit, that keeps the Land for the Value. Co. Lit. 2 96. 


Lit. §. 461. 


Life join together and releaſe to the Leſſee for Years; this is a good Releaſe to enlarge 
ſtate. Plow. 84 L. hats 

_ if be in Lyra. 3 releaſes to the Huſband who has an Eſtate in the Right of his Wife. 

only for Life or Years 3 this is a good Releaſe. Co. Lit. 273. 

So if Leſſee for Years makes a Leaſe of the Land but for Part of the Term, the Privity 
continues ſtill, and therefore a Releaſe to him is good to enlarge the Eſtate. But if he 
aſſigns over all the Term, then the Privity is gone, and therefore a Releaſe made to him 
afterwards is void; and then a Releaſe made to the Aſſignee of the Term is good to enlarge 
the Eſtate, Dyer 4. 3 Co. 22. . 

And if a Diſſeiſor makes a Leaſe for Life or Years, and after he and the Diſſeiſee join 
together to make a Releaſe to the Leſſee for Life or Years; this is a good Releaſe to enlarge 
the Eſtate. But if the Diſſeiſor in this Caſe makes a Leaſe for Life or Years, the Releaſe 
is void for want of Privity. Plow. 540. 14 H. 7. 4. Lit. F. 518. 

And if there be Leſſee for Years, the Remainder for Life, and he in Reverſion releaſes 
to the Leſſee for Years, or him in Remainder for Life, and his Heirs, all his Right ; this 
is a good Releaſe to work an Enlargement of Eſtate. So if one makes a Leaſe for Life, 
and grants the Reverſion for Life, and then the Leſſor releaſes to the Grantee of the Reverſion 
and his Heirs; this is a good Releaſe to enlarge the Eſtate of the Grantee, and here is Privity 
enough. Co. Lit. 273. | 

If A. be Tenant for Life, the Remainder to A. in Fee, and A. dies, and his Heir releaſes 
| all his Right to B. being in Poſſeſſion ; this is a good Releaſe, and gives the Fee-ſimple, 

Bro. Releaſe 71. | | 
But if A. makes a Leaſe to B. for Life, and the Leſſee makes a Leaſe for Years, and 
after A. in the Life-time of the Tenant for Life makes a Releaſe to the Leſſee for Years 
this Releaſe is void, and will not enlarge his Eſtate for want of Privity. So if a Man makes 
a Leaſe for twenty Years, and the Leſſee makes a Leaſe for ten Years, and the firſt Leſſor 
releaſes to the ſecond Leſſee and his Heirs ; this Releaſe is void. So alſo if the Donee in 
Tail makes a Leaſe for his own Life, and the Donor releaſes to the Leſſee and his Heirs 
this Releaſe is void. So alſo if the Donee in Tail makes a Leaſe for his own Life, and 
after the Donor releaſes to the Donee and his Heirs ; this is not a good Releaſe. Co. Lit. 
273. Lit. F. 516. | 3 
Alſo one Jointenant or Coparcener may releaſe to another, and thereby transfer all his 
Eſtate, and give the whole Intereſt unto his Companion; and this is a good Releaſe to paſs 
all his or her Part of the Land. And if there be three Jointenants in Fee, and they make 
a Leaſe for Life, and after two of them releaſe all their Right in the Land to the third; this 
is a good Releaſe. So if one makes a Leaſe for Life to another, and after he grants the 
Reverſion to ſeven, and the Tenant for Life attorns, and after four of the ſeven releaſe all 
their Right to the other three, and after one of the three releaſes to the other two; theſe 
are good Releaſes. So if a Leaſe for Vears be made to two, or to begin at a Day to come, 
a Releaſe by one of them to the other is good to give all the Term and all the Land to 
the Releaſee. But it ſeems one Tenant in Common cannot releaſe to another Tenant in 
Common. Bro. Releaſe 77. Perk. $. 84. 10 H. 4. 3. | 


Fourthly, In Reſpect of Words whereby it is made. 


; Sufficient Words in Law are required in ſuch a Releaſe, not only to make a Releaſe (which 
> required in all Releaſes) but alſo to raiſe and create a new Eſtate. Therefore obſerve, 
that all Releaſes (of what Kind ſoever ) are commonly made by the Words remiſed, releaſed 


and quitted Claim, as being the moſt antient and ſignificant Words to this Purpoſe. And 


8Q amongſt 


And if Tenant for Life leaſes for Years, and he in the Reverſion and the Tenant for 


Releaſes. 8 


K ——— | =. Conor — 


—U— 2 


amongſt theſe the Word Releaſe is the moſt effectual Word, as that which incly 


ades the c 
two, and as that which is the proper and peculiar Word for this Kind of — 
e. 


Co. Lit. 273, 401. 

But there are other Words alſo by which a Releaſe may be made, as renounce, 
And therefore it is held, that if one has Common in another's Land, and he b 
leaſes it to him thus; I renounce my Common, &Cc. this is a good Releaſe. And! 
does but grant to his Leſſee for Life that he ſhal} be diſcharged of the Rent, this is 3 ,.. 
Releaſe of the Rent. And it is a Rule, That by what Words a Debt or Duty may be — 
by Words of a contrary Signification it may be releaſed. And therefore if one acknowleds, 
himſelf to be ſatisfied and diſcharged a Debt, this is a good Releaſe of the Debt. 9 1], ( 
35. Dyer 116. Lit. F. 544. Co. Lit. 264. Dyer 307. 9 Co. 52. © * 

And for Words to raiſe the Eſtate, it is uſual and moſt ſafe to ſpecify in the Deed w) 
Eſtate he to whom the Releaſe is made ſhall have; and in moſt Cafes this is needfy]. Fa 
it is generally true, that when a Releaſe enures by way of Enlargement of Eſtate, ng * 
ritance in Fee - ſimple or Fee- tail can paſs without apt Words of Inheritance. Ang them: 
fore if I make a Leaſe of Land to another for his Life, and after I releaſe to him all 8 
Right without faying more in the Releaſe; hereby his Eſtate is not enlarged, By “ 
releaſe to him and his Heirs, by this he has a Fee-fimple. And if I releaſe to him anc tha 
Heirs of his Body, by this he has an Eſtate-tail. But where a Releaſe works by way of 
Mitter le Eſtate, then in ſome Cafes there need not any Words of Inheritance; and in 
Caſes where Releafes are made between Jointenants and Coparceners, as where a Joint Eſtate 
is made to the Huſband and Wife, and a third Perfon and their Heirs, and the third Peron 
releaſes all his Right to the Huſband alone, or the Wife alone. So if there be three Joint. 
tenants, and one of them releaſes to one of the other two; in all theſe and ſuch like (ats 
there needs not any Limitation of the Eftate, for the Releaſe is good without it. Cy, I., 


273. Lit. F. 465, 468, 469. | 


(H) Things requifite in Releaſes of Lands and Tenements that only give, diſcharge it 
| extinguiſh any Right or Title of Lands, 4 a 


Firſt, In Reſpe? of the Eſtate of the Releaſor. 


* every good Releaſe in Deed that tends and enures to give, diſcharge or extinguiſh ay 
Right or Title of Lands, it is alſo further requiſite, 

Firſt, That he who makes it has at the Time of making the Releaſe ſome Right or Title 
to releaſe. As where one diſſeiſes me of Land, and I releafe to him all my Right in the 
Land; this is a good Releaſe. So if one diſſeiſes my Tenant for Life, and I (being the 
next in Remainder or Reverfion in Fee) do releaſe to him that did make the Diffeifin; this 
is a good Releaſe. So if the Huſband makes a Leaſe for Life, and then takes a Wife and 
dies, and the Wife releaſes her Dower to him in Reverſion ; this is a good Releaſe. And 
fo alſo if after the Marriage a Man makes a Leaſe for Life, the Remainder in Fee, and ſhe 
releaſes all her Right to him in Remainder in Fee, or to him in Reverſion; this is 2 good 
N. and will bar her for ever. Lite. $. 466. Ca. Lit. 265. 5 Co. 70, 71. C. 111. 

Co. 151. 

And W if the Releaſor has only a Poſſibility of a Right, or a Right happens to 
come to him after the Releaſe; this is not ſufficient to make the Releaſe good. 

And therefore if the Father be diſſeiſed, and the Son before his Father's Death releaſes al 
his Right to the Diſſeiſor, and after the Father dieth, ſo that the Right doth deſcend this 
is no good Releaſe to bar the Releaſor of his Right. 

So if there be Grandfather, Father and Son, and the Father diſſeiſes the Grandfather, and 
makes a Feoffment, and the Son releaſes in the Life-time of his Father, and after the Father 
and Grandfather die; this Releaſe in this Caſe will not bar him. 

So if a Leaſe be made for Life, the Remainder to the right Heirs of J. S. and the Leſſe 
is diſſciſed, and the eldeſt Son of J. S. living his Father doth releaſe to the Diſſeiſor; this 
Releaſe is void. 

So if the Conuſee of a Statute, Ec. releaſes to the Conuſor all his Right in the Land, 
this is void, and he may ſue Execution after notwithſtanding. 

Or if the Releaſor have only a Power; this is not ſufficient to make a Releaſe good. 

And therefore if a Man by his Will deviſes that his Executor ſhall ſell his Land, and 
dieth, and the Executors releaſe all their Right and Title in the Land to their Hr3 
this is void, 


Secondly, 
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Secondly, In Reſpect of the Eſtate of him to whom the Releaſe is made. 


Is all Caſes of a Releaſe of a bare Right of a Freehold in Lands or Tenements, he to 
whom the Releaſe is made muſt at the Time of the Making thereof in any Caſe have the 
Freehold in Deed or in Law in Poſſeſſion, or ſome Eſtate in Remainder or Reverſion in 
Deed (and not in Right only) in Fee-ſimple, Fee-tail, or for Life, of the Lands whereof 
the Releaſe is made : For Rights of Entry, and Actions, and the like, are not to be tranſ- 
ferred to Strangers, but are thus to be releaſed, as ſuch Releaſes are good. 

As if the Diſſeiſee releaſes to the Diſſeiſor himſelf who hath the Freehold in Deed, or to 
the Heir of the Diſſeiſor before his Entry, who hath the Freehold in Law, or to the Leſſce 
ſor Life of the Diſſeiſor; theſe Releaſes are good. 

So if a Diſſeiſor makes a Leaſe to A. and his Heirs during the Life of B. and A. dies, 
and the Diſſeiſee releaſes to his Heir before his Entry ; this is a good Releaſe. Co. Lit. 267. 

80 if a Fine Sur conuſance de droit come ceo, c. or Sur conuſance de droit only (which is a 
Feoffment on Record) be levied ; or if Tenant for Life, by Agreement of him in the 
Reverſion, ſurrenders to him in the Reverſion; or if a Man do bargain and ſell his Land 
by Deed indented and inrolled; or Uſes are raiſed by Covenant on good Conſiderations in 
all theſe Caſes the Conuſee, he in Reverſion, Bargainee, and Ceſtuy que Uſe, have a Freehold 
in Law in them before Entry. 


And therefore a Releaſe to them of the Right of the Land by him that hath it is good, 
and will bar the Releaſor. | | 

But otherwiſe it is in Caſes of Exchange, Partition, or upon Livery within the View ; for 
in theſe Caſes no Releaſe is good until an actual Entry made, for till then they have neither 
Freehold in Right nor Law. | 

So if a Diſſeiſor makes a Gift in Tail, or Leaſe for Life or Years of the Land, and keeps 
the Reverſion, and then the Diſſeiſee or his Heir releaſes to the Diſſeiſor all his Right; this 
is a good Releaſe to bar his Right for ever. 


So if the Heir of the Diſſeiſor be diſſeiſed, and the firſt Diſſeiſee do after releaſe to him 
all his Right; this is a good Releaſe to bar him. 


So if a Donee in Tail diſcontinues in Fee, and the Donor releaſes to the Diſcontinuee, and 
dies; this is a good Releaſe againſt the Donor. | 

So if the Donee in Tail be diſſeiſed, and after the Donor releaſes to the Donee all his Right; 
this is good : But in this Caſe nothing of the Reverſion will paſs by the Releaſe, for the 
Donee had then nothing but a Right. | FX 

But if any Rent be reſerved on the Eſtate-tail, the Rent is gone by the Releaſe. 
So if a Leaſe be made to one for Life rendring Rent, and the Leſſee is diſſeiſed, and the 
Leſſor releaſes to the Releaſee and his Heirs all his Right; in this Caſe altho* the Rent be 
extinct, yet nothing of the Right of the Reverſion doth paſs. 

And yet if a Woman that hath a Right of Dower releaſes to the Guardian in Chivalry z 
this is a good Releaſe, and her Right or Title of Dower is gone. 

But if a Diſſeiſor makes a Leaſe for Years, and the Diſſeiſee releaſes to the Leſſee for 
Years ; this Releaſe is void becauſe he hath no Freehold. 


But if he makes a Leaſe for Life, and the Diſſeiſee releaſes to the Leſſee for Life; this is 
a good Releaſe. 3 | 

So alſo a Releaſe to the Diſſeiſor after the Leaſe for Years made is good. 

And if Leſſee for Years be ouſted, and he in the Reverſion diſſeiſed, and the Diſſeiſor 
makes a Leaſe for Years, and the firſt Leſſee releaſes to him; this is a good Releaſe. Lit. 
9. 448, 449, 455, 456. Co. Lit. 265, 266, 275. 1 H. 6, 4. Dyer 302. 

o in ſome Caſes a Releaſe made to one that hath neither Freehold in Deed nor Free- 
hold in Law, is good when he hath an Eſtate in Reverſion or Remainder, as in the Caſe 
before, where the Releaſe is made by the Diſſeiſee to the Diſſeiſor after he hath made an 
Eſtate for Life. 

So if the Demandant in a real Action releaſe to the Tenant that comes in by Receipt upon 
a Prayer of Aid, or voucher upon a Warranty; this is good. 

And yet if it be before the Receipt or Entry into the Warranty, or it be by any other 


”_ the Demandant, it is void. 


ter Alienation the Plaintiff releaſes all his Right in the Land to him; this is a good 


Releaſe. 


So if a Diſſeiſor makes a Leaſe for Life, the Remainder to another for Life, the Remainder 


to a third in Tail, the Remainder to a fourth in F ee, and the Diſſeiſee releaſes to either of 


them in Remainder ; this is a good Releaſe, 
LY But 


* 1 the Tenant in a real Action aliens, hanging the Precipe quod reddat againſt him, 
a 
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Releaſes, an! 


But if in this Caſe Tenant for Life be diſſeiſed, and after he that hath Right (the Pogo” 
being in the Diſſeiſor) doth releaſe to either of them in Remainder z this is a void Ron 


Lit. F. 448, 449, 450, 431. 8 Co. 151. leaſe, 


Thirdly, In Reſpect of Privity. 


But in all the Caſes of a Releaſe of a bare Right to him that hath the Eſtate of a Free 
hold in Deed or in Law, generally there needs no Privity to make the Releaſe good; 1 
the Caſes before of a Releaſe made to the Tenant for Life of the Diſſeiſor, and them tha 
follow. 

For if Tenant for Life makes a Leaſe to another for Life of the Leſſee, the Remaine 
over in Fee, and the firſt Leſſor releaſes all his Right to him to whom the Tenant made . 
Leaſe for Life; this is a good Releaſe and a perpetual Bar, altho' the Releaſe be not 1 f 
and his Heirs, And ſo it is in Caſe of a Reverſion. 2 

If Leſſee for Years be ouſted, and he in the Reverſion diſſeiſed, and the Diſſeiſor mal 
a Leaſe for Years, and the Leſſee that is ouſted doth releaſe to the Leſſee or the Didi: 
this is a good Releaſe. | | 5 
And yet if the Diſſeiſee do releaſe to the Leſſee for Years of the Diſſeiſor; th;, A 
void, 

If Leſſee for a thouſand Years be ouſted by the Leſſor, and he makes a Leaſe for ty 
Years, and the Leſſee for a thouſand Years releaſes unto him ; this is a good Releaſe. : 

But if a Leſſor diſſeiſes his Leſſee for Life, and makes a Leaſe for a thouſand Yeu and 
the Leſſee for Life releaſes to this Leſſee of a thouſand Years; this is void. Co. Lit. 255 
Lit. F. 470, 471. 10 Co. 48. 5 

If one be diſſeiſed, and after another doth diſſeiſe him, and the Diſſeiſee releaſes to the 
laſt Diſſeiſor; this is a good Releaſe. Pe. 

So if A. diſſeiſes B. who infeoffeth C. with Warranty, who infeoffeth D. with Warranty 
and E. diſſeiſeth D. to whom B. the firſt Diſſeiſee releaſeth; this is a good Releaſe, and doth 
defeat all the mean Eſtates and Warranties. | 

So if my Diſſeiſor leaſes for Life, and the Leſſee for Life aliens in Fee, and I releaſe to 
the Alienee all my Right, Sc. this is a good Releaſe, and will bar me of my Entry: But 
if my Entry be gone, as if I leaſe for Life, and my Leſſee be diſſeiſed, and that Diſſeiſor 
is diſſeiſed, and I releafe to the ſecond Diſſeiſor; in this Caſe the firſt Diſſeiſor may enter 
upon the ſecond. | | = h | 

So if my Diſſeiſor in the Caſe aforeſaid make a Leaſe for Life, and the Leſſee for Life 
makes a Feoffment to two, and I releaſe to one of the Feoffees ; this is a good Releaſe, 
and will bar me and my Diſſeiſor alſo. Ws 8 

So if Tenant for Life let the Land to another for the Life of the Leſſee, the Remainder 
to another in Fee, and the Leſſor releaſes to his Tenant for Life; this is a good Releaſe. 
Lit. SF. 473, 470, 471, 478. Co. Lit. 277. | 
If one that hath a Son within Age be diſſeiſed and die, and the Diſſeiſor die ſeiſed and 
the Land deſcend to his Heir, and a Stranger abate, to whom the Son when he comes of 
Age doth releaſe; this is a good Releaſe. | 2 

So if one be diſſeiſed by an Infant which doth alien in Fee, and the Alienee dies ſeiſed, 
and his Heir entreth, the Diſſeiſor being within Age, and the Diſſeiſee releaſes to the Heir 
of the Alienee; this is a good Releaſe. | | 

But where an Inheritance or an Eſtate for Life is releaſed to one that is but Tenant for 
Years ; the Releaſe is not good without Privity. 

And therefore if Tenant for Life or in Fee releaſes to the Leſſee for Years of his Diſſeiſor; 
this is not good. | 

But the Releaſe of a Term of Years to the Leſſee for Years of him that doth eject him, 
is good enough without Privity, as in the Caſe before. 9 H. 6. 43. 10 Co. 48. 

But here note, that in Caſes of a void Releaſe of a Right to an Inheritance or Freehold, 
where there is a Warranty contained in the Deed, the Warranty may be good, and be uled 
by way of Rebutter, altho' the Releaſe be void. NN NEE 

As if the Son of the Diſſeiſee releaſes with Warranty in the Life-time of his Father, ot 
there be Grandfather, Father and Son, and the Father diſſeiſes the Grandfather, and makes 
a Leaſe with Warranty and dies; in both theſe Caſes, altho* the Son be not barred by the 
Releaſe, yet he is barred by the Warranty. Co. Liz. 265. ; | 


| Four thiy, 
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Fourthly, In Reſpect of the Words whereby it is made. 


each Words as will make a good Releaſe in the Caſes of Releaſes that enure by way of 
jnlargement of Eſtate, will make a good Releaſe in theſe Caſes. | 
And note, that this Kind of. Releaſe is good without any Limitation or Specifying of the 
Eſtate; for by a Releaſe of all a Man's Right, without ſaying, To have and to hold to him 
and his Heirs, Sc. in all the Caſes before, he that makes the Releaſe is barred of his 
Right for ever; for if I be ſeiſed of an Eſtate in Fee by Wrong, and he that hath Right 
releaſes to me all his Right, altho' it be but for one Hour, yet this is a good Releaſe for ever. 


(1) Of Releaſes of other Things than Lands or Tenements, as Seignior ies, Rents, 
Common, Debts, &c. 


Firſt, Of a Seigniory, Rent-Service, Common, or the like. 


F there be Lord and Tenant, and the Lord releaſes to the Tenant all his Right that he 
| has in the Seigniory, or all his Right that he has in the Land, Sc. this is a good Re- 
leaſe to extinguiſh the Seigniory. And in this Caſe there need no Words of Inheritance 
or Limitation ; for by Releaſe of all the Right in the Seigniory, the ſame is extinct for 
ever, without ſaying To him and his Heirs. And yet in this Caſe the Lord may by apt 


Words releaſe his Seigniory to the Tenant only in Tail or for Life, and it ſhall be good 


ſo long. But if a Lord grants to his Tenant that he ſhall do his Suit to another Manor 
of the Lord's, or that the Tenant ſhall give him yearly 12 d. for his Suit; this Grant 
will not extinguiſh and determine the Services or Tenure. Lit. §. 480. Co. Lit. 280, 
05. Perk, F. 70. | | | 1 

: i there be Lord and Tenant, and the Tenant be diſſeiſed, and after the Lord releaſes 
all his Right, &c. to the Tenant : By this Releaſe the Service or Seigniory is extinct, for 
altho' a Right regularly cannot be releaſed to him that has but a bare Right, yet a Seig- 
niory may be releaſed and extinct to him that has but a bare Right in the Land. But if the 
Tenant makes a Feoffment in Fee, and then the Lord releaſes all his Right, Ec. to the 
Tenant; this is not good to extinguiſh the Seigniory or Services, but it will diſcharge all 
the Arrearages. Lit. 5. 457. 10 Co. 58. Co. Lit. 2688. 

If a Rent-Charge, Common of Paſture, or any other Profit apprender be iſſuing out of 
my Land, and he that has it releaſes it to me; this is a good Releaſe, and will extinguiſh 
it: But if I be diſſeiſed of the Land, and have but a Right at the Time of the Releaſe 
made, the Releaſe is not good, as it is in the Caſe of a Rent-Service and a Seigniory : But 
if Lands be given to me in Tail or for Life, rendring Rent, and I be diſſeiſed, and after the 
Donor releaſes to me all his Right in the Land; this is a good Releaſe, and ſhall extin- 
pu. the Rent. So if in this Caſe where I am Tenant in Tail, and I make a Feoffment in 

ee rendring Rent, and after I releaſe to the Feoffee; this is a good Releaſe, and hereby 
the Rent is extinct. And if two Coparceners be of a Rent, and one of them take the 
Terretevant to Huſband, and after either of them releaſes ; theſe Releaſes will be good. 
Lit. F. 480, 336, 357. Co. Lit. 273, 305. Lit. F. 455, 456. | 

If one diſſeiſes me of Land, and then grants a Rent-Charge out of the Land, and I reci- 
ting the ſame, grant a Releaſe to the Grantee : This Releaſe it ſeems is good, and will bar 
me ſo as after my Re-entry I ſhall not be able to avoid it. Lit. f. 527. Co. Lit. 300. 


Secondly, Of an Advowſon, &c. 


If two have the Grant of the next Advowſon or Avoidance of a Church before it bg 
void, one of them may releaſe to the other, but afterwards: they cannot. 


Thirdly, Of a Condition. 


If A. makes a Feoffment in Fee, Gift in Tail, Leaſe for Life or Years to B. on Condi- 

= that upon ſuch a Contingent it ſhall be void: In this Caſe A. may before Condition 
roken releaſe all his Right in the Land, or releaſe the Condition to B. and this will be 

. to make the Eſtate abſolute, and to diſcharge the Condition. So if a Feoffee on Con- 
ition makes a Gift in Tail or Leaſe for Life, and after the Feoffor releaſes to the Donee 

or Leſſee ; this is a good Releaſe to diſcharge the Condition. So if a Copyholder ſurrenders 
io the Uſe of another on Condition, and this p preſented to be without Condition, 1 — 
8 ter 
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as after, but not by the ſame Words: 


after the Surrenderor releaſes to him to whoſe Uſe the Surrender was made all his Righe 17 
this is a good Releaſe, and extinguiſhes the Condition. But if a Difſeiſor — t, E. 
ment on Condition, and the Diſſeiſee releaſes to the Feoffee on Condition; howſ Gee 
bars the Right of the Diſſeiſee, yet it does not diſcharge the Condition. Co. iy de this 
§. 823, 764. | Pet. 

Fourthly, Of a Power of Revocation, 


Where a Power or Authority is ſuch that reſpects the Benefit of the Leſſor 11 
uſual Caſes of Power of Revocation of Uſes, when the Feoffor, Sc. has Power Ar 
change, determine or revoke the Uſes being intended for his Benefit, and he Has, ter, 
any one that has a Freehold in Poſſeſſion, Reverſion or Remainder, by the former Lis * 
tion: This is a good Releaſe, and extinguiſhes the Power, and makes the Eſtates — 
before defeaſible abſolute, and he excludes him from any Power of Alteration or Revocuine 
But if the Power be collateral, or to the Uſe of a Stranger, and nothing to the Benefr o 
him that makes the Releaſe: As if A. makes a Feoffment to B. to divers Uſes, provide 
that B. ſhall revoke the Uſes, and B. releaſes to any one of them that has an Uſe, th 
does not extinguiſh the Power, as in Caſe where the Power is given to A. and 4, whats 


it. Co. 112, 113, 173, 174+ 
Fifthly, Of a Warranty. 


If a Feoffment be made with Warranty, and the Feoffee releaſes the Warranty; this 
makes it extinct. And fo it is of other Warranties. But if Tenant in Tail releases the 
Warranty annexed to his Eſtate-tail, this does not extinguiſh the Warranty, Bro, Reuſe 3g, 
21 H. 7. 29. 5 Co. 27. 


Sixthly, Of Debts and other Perſonal Duties. 
1. In Reſpe of Perſons. © 


Any Man may releaſe any Debt or Duty due to himſelf, Alſo a Man may diſcharge of 
releaſe any Thing, or any Wrong done to his Wife before or after the Marriage. And 
therefore, if a Treſpaſs were done, or a Promiſe were made to my Wife before the Mur 
riage, F may at any Time during the Marriage releaſe it. So if aby Wrong be done, or 
Obligation, Statute or Promiſe made to her alone, or to her and me together at any Time 
during the Marriage; I alone may releaſe and diſcharge this. And if my Wife be an Exc- 
cutrix to any other Man, I may releaſe ay Debt or Duty due to the Teſtator. | 

And if a Legacy be given to a Feme Sole to be paid at Michaelmas next, and I marry 
her, and ; releaſe the Legacy before the Day, the Legacy is gone. Per Chief Juſtice B. R 
Mic. 17 Fac. 

An 72 Executor may releaſe a Debt duly paid him of the Teſtator's Debt; but if ke 
releaſes that which he does not receive, it is a void Releaſe. And regularly the Releaſe ef 
an Infant is void. 5 Co. 27. 


2. In Reſpef of the Time. 


An Executor before Probate of the Will may releaſe a Debt or Duty due to the Teſtator, 
and this Releaſe is good to bar him. 5 Co. 27. 9 Co. 39. 
A future or contingent Promiſe may be releaſed and diſcharged before the Contingent 
happens. Trin. 4 Jac. in Elton's Caſe, | 
A. Debt on an Obligation or Rent may alſo be releaſed before the Day of Payment as well 
nd therefore if one promiſes to J. S. that upon the 
Surrender of J. S. he will pay him 1101. and after the Promiſe and before the Surrender he 
releaſes this Debt; this diſcharges the Debt. But if the Promiſe be, that if the Surrendre: 
ſhall ſell the Land, and ſhall have 5300 J. and then he ſhall pay the Surrendror 1000 
more, and the Surrendror before Sale releaſes this Sum; this is no Diſcharge of it. And 
yet a Releaſe of the Promiſe is a Diſcharge of it. And if A. promiſes to me, that if J. 8. 
does not pay me 100 l. 1 Offber that he owes me, that A. will pay me the 1000 
1 November, and I 10 September releaſe to him this Debt, or all Actions and Demands; this 
Releaſe is not good to diſcharge this Promiſe. But by a Releaſe of the Promiſe the ſane 
is diſcharged. Hil. 16 Jac, B. R. Briſco v. Heirs, 
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3. In Reſpect to Words. 


And all theſe Releaſes muſt be made by apt Words, and ſuch as the Law ſhall judge 


f that Purpoſe. 9 Co. 53. 
baker zn a theſe Caſes Care mult be had there be no Miſtakesz for Miſtakes will make 


leaſes and Confirmations void as well as other Grants. And therefore if A. makes a Re- 
_ to B. in this Manner: Know, &c. that I A. of B. have remifed, &c. B. all Actions 
0 the ſame B. has againſt A. whereas it ſhould be, Which the ſame A. has againſt B. this 


is void. Bro. Releaſe 56, 58. 
_ Weg releaſes to another all Actions, and does not ſay further which he has againſt 


jim ; this is as good a Releaſe as if theſe Words were inſerted, Nod neceſario ſubintelli- 
gur en deeſt. Bro. Releaſe 29. 


(K) The Force and Virtue of a Releafe, and how it ſhall enure and be conflrued. 


| 3 of the Perſons ; and where a Releaſe made by one ſhall bind another, and whey: 
Firſt, In Ry ” / 2 where a Releaſe made to one ſhall enure to others, or not. | 


HERE divers join in any Suit or Action to recover any Perſonal Thing of which 
N they are to have the Joint Benefit or Intereſt when the Law does not compel them to 
join, there the Releaſe of one of them ſhall bar all the Reft. And therefore if two Men join 
i an Action of Debt, Treſpaſs, or the like, and one of them alone releaſes to the Defen- 
dant; this is a Bar to the other Plaintiffs alſo. So if a Statute or an Obligation be made 
to two or more, and one of them releaſes it to the Conuſor or Obligor; this is a Diſcharge 
of the whole Duty, and a Bar to the Reſt, ſo that they can make no Uſe of the Statute or 
Obligation. Burt if divers be charged in an Action, and they for the Diſcharge of themſelves 
only join in a Suit or Action, where alſo they can do no otherwiſe, being compelled by Law 
to join 3 in this Cafe the Releaſe of one of them ſhall not hurt the others. And therefore 
if divers join in a Writ of Error, Attaint, or Audita Querela, and one of them releaſes to 
the Defendant in the Writ; this will not bar the Reſt of their Remedy, but they may go 
on in their Suit notwithſtanding. +5 Co. 22. Bro. Releaſes 84, 94. Stat. 23 H.8. c. 3 

If there be two or more Executors, and one of them alone releaſes a Debt or Hy. to the Executors! 
Teſtator before Judgment obtained in a Suit had by all the Executors againſt the Debtor ; 
this will bar all the Reſt. 

But it is otherwiſe after Judgment obtained. 21 H. 7. 4. 

A Releaſe made to the Tenant in Tail, or for Life, of the Right to the Land, ſhall 

avail and enure to him that hath a Reverſion or Remainder in Deed, and ſo e converſo. A 
Releaſe made to him that hath a Remainder or Reverſion will avail and enure to the Benefit 
of him that has the Eſtate-tail for Life, or Years precedent. As if a Diſſeiſor makes a 
| Leaſe for Life, and the Diſſeiſee releaſes to the Tenant for Life; this ſhall enure to the 
Diſſeiſor. So if he or a Tenant for Life makes a Leaſe for Life, the Remainder for 
Life, the Remainder in Tail, the Remainder in Fee, and the Diſſeiſee or firſt Leſſor releaſes 
all his Right to any of them in Remainder ; this ſhall enure unto and benefit all the Reſt, 
And if the Huſband makes a Leaſe of his Wife's Land to one for Life, the Remainder to 
another in Fee, and the Wife after his Death releaſes all her Right in the Land to him in 
Remainder ; this ſhall enure to the Leſſee for Life. Co. Lit. 275, 290, 267, 268. 8 Co. 
I51, | 

If a Diſſeiſor makes a Leaſe for Life, and the Diſſeiſee releaſes all his Right to the Te- 
nant for Life; this ſhall enure to the Benefit of the Diſſeiſor. But if the Diſſeiſee releaſes no 
more to the Tenant for Life but all Actions; this Releaſe will not benefit him in Remainder 
or Reverſion after the Death of the Tenant for Life. Co. Lit. 27g. | 

If a Diſſeiſor makes a Feoffment to two in Fee, and the Diſſeiſee releaſes to one of the 
Feoffees 3 this ſhall enure to both. Lit. F. 472. 

If a Tenant in Tail be diſſeiſed by two, and he releaſes to one of them; this ſhall enure 
to them both: But if the King's Tenant be diſſeiſed by two, and he releaſes to one of them z 
this ſhall not enure to the other. So if two Jointenants make a Leaſe for Life, and then 
diſſeiſe the Tenant for Life, and he releaſes to one of them; in this Caſe his Companion F 
ſhall have no Benefit by it. Co. Lit. 276. 

If a Tenant in Fee-ſimple be diffeifed by two, or two do abate or intrude, and he re- 
leaſes to one of them; the other ſhall have no Benefit thereby. But if Tenant for Life 
alter he is difſeiſed releaſes to one of the Diſſeiſors; this ſhall enure to both. Lit. 5. 422, 512. 
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avail his Companion. Co. Lit. 269. 


And if there be two Diſſeiſors, and they make a Leaſe for Life or Years, and 7. 
the Diſſeiſee releaſes to one of the Diſſeiſors; this ſhall enure to them both, and | Me 
Benefit of the Leſſee for I .ife alſo. Co. Lit. 276. o the 

And if a Leſſee for Years be ouſted, and he in. Reverſion diſſeiſſed, and the Les 
leaſes to the Diſſeiſor; the Term of Years is hereby extinct, the Diſſeiſee may take 1 
tage of it, and enter preſently. * 

But if two Jointenants in Fee be diſſeiſed by two Diſſeiſors, and one of the Diſſeiſcez 
leaſes to one of the Diſſeiſors all his Right; this ſhall enure to the other, for this extends Wa 
to a Moiety. 5 pens | | t 

If Tenant for Life be diſſeiſed by two, and he in the Reverſion and the Tenant ſor Lif 
join in a. Releaſe to one of the Diſſeiſors; this ſhall not enure to the other. But if they 05 
ny 9 their ſeveral Rights, their feveral Releaſes ſhall enure to both the Dilſifor, 
Co. Lit. 296. 15 ; 

If a JE upon Condition after the Condition broken be diſſeiſed by two, and the 
Mortgagor that has the Title of Entry releaſes to one of the Diſſeiſors, this ſhall enure to 
both. And the like Law is for an Entry for Mortmain, or a Conſent to Raviſhmert, G. 
Did. ; 


If there be Lord and two Jointenants, and the Lord releaſes to one of them; this Chal 


If Tenant in Fee ſimple makes a Feoffment in Fee, and after the Lord releaſcs to the 
Feoffor ; this ſhall not enure to the Feoffee to extinguiſh the Seigniory. But if he releac; 
to the Feoffee, this ſhall enure to the Feoffor to extinguiſh the Seigniory. 

If there be Lord and Tenant, and the Tenant makes a Leaſe for Life, the Remainder in 
Fee, and the Lord releaſes to the Tenant for Life; the Rent is hereby wholly extinguſhed, 
and he in Remainder ſhall take Advantage of it: As when the Heir of a Diſſeiſor is ciſſiſed, 
and the Diſſeiſor makes a Leaſe for Life, the Remainder in Fee, and the firſt Diſſciſec re. 
leaſes to the Tenant for Life; this ſhall enure by way of Extinguiſhment to him in Remain 
der, viz. to the Leſſee for Life firſt, and after to him in Remainder. Co. Lit, 279. 

If two Tenants. in Common of Land grant a Rent of forty Shillings out of it, ard the 
Grantee releaſes to one of them; this ſhall not enure to the other. But if one be Tenant 
for Life of Lands, the Reverſion in Fee to another, and they join in the Grant of a Rent 
out of the Lands, and the Grantee releaſes either to the Tenant for Life, or to him in 
Reverſion; this ſhall enure to the other, and extinct the whole Rent. Co. Lit. 267, 

If two Men gain an Advowſon by Uſurpation, and the right Patron relcaſes to one of 
them ; this Releaſe ſhall enure to them both. 

If two be bound jointly and ſeverally in any Obligation, or other Specialty, and the 
Obligee, Sc. releaſes to one of them; this ſhall enure to diſcharge the other alſo, if it be 
a good Rcleaſe as to him that makes it. But otherwiſe it is in Caſe of a Releaſe made by 
the King. 5 Co. 59. Co. Lit. 232. Lit. F. 376. 

And if two commit a Treſpaſs on another together, and he on whom it is made releaſes 
it to one of them; this ſhall enure to diſcharge the other. If Huſband and Wife and J. 
S. purchaſe to them and the Heirs of the Huſband, and after F. S. releaſes all his Right 
in the Land to the Huſband; the Wife ſhall not have Benefit by this, but it ſhall 
enure to the Huſband alone. And if there be two Women joint Diſſeiſoreſſes, and the 
one takes a Huſband and the Diſſeiſee releaſes to the other; in this Caſe the Huſband and 
Wife will take no Benefit by this. And if the Diſſeiſee releaſes to the Huſband, this (tall 
enure to him and his Wife and the other Woman. And if one that has a Rent out of my 
Wife's Land releaſes it to me and my Heirs; this ſhall enure by way of Extinguiſhment, 
and my Wife ſhall have Advantage of it. And yet if the Words be, Grant and Res 
the Rent to the Huſband and his Heirs, the Huſband may take as a Grant if he will. Dear 
319. Co. Lit. 273, 276. 14 H. 8. 6. | | 
But here note, all theſe Caſes of Releaſes when one Man will take Advantage of a Releaſe 
made to another, he muſt have the Releaſe to ſhew and plead. Co. Lit. 232. 
If I be diſſeiſed, and I releaſe to the Diſſeiſor all Actions I have or may have againſt 
him ; this is but perſonal, and ſhall not be expounded to bar my Heir after my Death : 
his Remedy; neither will it bar me of my Remedy againſt his Heir after his Death. S0 | 
1 deliver Goods to another, and afterwards I releaſe to him all Actions, and then he dies; 
by this I am not barred ſo, but I may ſue his Executors. 10 Co. 51, 22 H. 6. 1. 

See more in Title Confirmation bereafter. 
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Releaſes, | Part . 


Title. 


Entries or 
Rights of En- 


try. 


Actions real. 


Actions per · 


ſonal. 


Debts. 


Daties. 


By a Releaſe of all a Man's Title into Lands or Tenements, without more Wa 
leaſed and diſcharged as much as is releaſed by the Releaſe of all a Man's Right; * * ſte 
theſe Releaſes have the like Operation: For howſoever Title ſtrictly and properly is ee 
Man has lawful Cauſe of Entry into Lands whereof another is ſeiſed, for which he c, E 
no Action, yet it is commonly taken more largely, and includes a Right alſo. And 7 Wwe 
eft juſta cauſa poſſidendi quod noſtrum eſt. Kelw. 484, 6, 7, 8. Co. Lit. 26;, 345. "ly 

By a Releaſe of all Entries or Rights of Entry a Man has into Lands, without 
Words, a Man is barred of all Right or Power of Entry into thoſe Lands upon an Rb 
whatſoever. And if a Man has no other Means to corne by the Land but by an Em on 
he has releaſed that, by theſe Words he is barred for ever. But if one has a doubl, 1 
medy, viz. a Right of Entry, and an Action to recover his Right by, and then releac.; p 
Entries; by this he is not barred of his Action. 8 Co. 151. ; 

By a Releaſe of all Actions real, without more Words, are diſcharged all real 
Actions then depending, and all Cauſes of real and mix'd Actions rot depending. Ang 
therefore all Cauſes of ſuing of Aſſiſes, Writs of Entry, Quare Impedit, Actions of \,q 
and the like, which the Party has at the Time of the Releaſe made, are hereby diſcharoef 
But this Releaſe will not bar him that makes it of any Cauſes of Action that ſhall ariſe and 
accrue afterwards. Neither will it bar him of any Appeal of Death or Robbery, Wii of 
Error, or ſuch like Thing; nor of any Thing which a Releaſe of all Actions will not bar 
And yet when Land is to be reſtored or recovered by Judgment in a Writ of Error, th 
Releaſe is a Bar to the Writ of Error. So if a Judgment be given upon a falſe Verdict in a 
real Action, a Releaſe of all Actions real is a Bar in an Attaint. Lit. $ 492, 493, 49 
8 Co. 151. Lit. §. 113, 500. Co. Lit. 288, 289. | 

By a Releaſe of all Actions perſonal, without more Words, are diſcharged all perſonal 
Actions then depending, and all Cauſes of perſonal Actions wherein a perſonal Thing onl 
is to be recovered ; and therefore hereby are diſcharged all Cauſes of ſuing out of ARions 
of Debt, Treſpaſs, Detinue, or the like, Alſo all mixed Actions, as Actions of Wiſe 
Quare Im pedit, an Aſſiſe of Novel Diſſeien, Writ of Annuity, Appeal of Maihem, and th 
like. Bro. Relegſe 47. Co. Lit. 285. 9 H. 6.57. Lit. 5. 502. | F 

And if idbt, Sc. or Damages be recovered in a itn: Action by falſe Verdict, and 
the Detendanr brings a Writ of Attaint; or if a Writ of Audita Querela be brought by the De- 
fendant in the former Action to diſcharge him of Execution; by this Releaſe the Defendant in 
both Caſes is barred of his Suit. Co. Lit. 209. 

Alſo when by a Writ of Error the Plaintiff ſhall recover or be reſtored to any perſonal 
Tning only, as Debt, Damage, or the like; as if the Plaintiff in a perſonal Action recovers 
any Debt, &c. or Damages, and be outlawed after Judgment; in this Caſe in a Writ of 
Error brought by the Defendant upon the principal Judgment, this Releaſe. will bar him: 
But where by a Writ of Error the Plaintiff ſhall not be reſtored to any perſonal or real 
Thing, this Releaſe is no Bar; as if a Man be outlawed in an Action perſonal by Procels 
upon the Original, and brings a Writ of Error, and then releaſes ; this is no Bar to him. 
Co. Lit. 288. Lit. F. 503. 3 

If a Man by Wrong takes or finds my Goods, or they be delivered to him, and I releaſe 
to him all Actions perſonal ; notwithſtanding this Releaſe I may take my Goods again, al 
though I be barred of my Action by the Releaſe. Neither is this Releaſe a Bar in any Ap- 
peal of Robbery or Death. Neither will it bar in any Cafe where a Releaſe of all Actions 


and mixd 


will not bar. Neither is it any Bar to an Action of Debt brought for an Annuity, granted 


for a Term of Years for any Arrearages that ſhall grow due after the Releaſe. Nor for any 
Rent or Sum of Nomine pane, when the Releafe is before the ſame Day, or Nomine pene 
happens. Neither is it a Bar in ſuch real Actions wherein Damages are recoverable only by 
the Statute, and not by the Common Law, as in a Writ of Dower, Entry ſur Diſc; in l 
per, Mordanceftor, Aile, Sc. Lit. $.497, 498, 50. Co. Lit. 292, 285. 

By a Releaſe of all Debts, without more Words, are diſcharged and releaſed all Debts 
then owing from the Releaſee to the Releaſor upon Specialties, or otherwiſe, all Debts due 
alſo upon Statutes; and therefore if the Conuſor himſelf, or his Land, be in Execution for 
the Debt, and he has ſuch a Releaſe, he muſt be difcharged : And ſo he cannot be upon 3 
Releaſe of all Actions. Co. Lit. 76, 291. Fitz. Audita Querela 3. 

By a Releaſe of all Duties, without more Words, a Releaſor is barred, and the Releake 
diſcharged of all Actions, Judgments and Executions ; alſo of all Obligations. And if the 
Body of a Man be in Execution, and the Plaintiff makes him ſuch a Releaſe, hereby . 
ſhall be diſcharged of Execution, becauſe the Duty itſelf is diſcharged. And if there 
Rent or Services behind to the Lord from his Tenant, and the Lord makes ſuch a Rele 


to his Tenant ; by this the Arrearages are releaſed. 8 Co. 153. Co. Lit. 291. The 


** * ” 2 * 
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The Word Suits is of ſomewhat a more large Extent than Actions, for by a Releaſe of Suits. 
11 Suits, without more Words, is releafed and diſcharged as much as by, a Releaſe of all 
aRions. And hereby alſo are diſcharged all Executions in the Caſe of a Subject. But in 
the Caſe of the King it doth not releaſe Executions. And it does not releaſe a Covenant 
before it be broken. 8 Co. 154, T57. 5 Co. 70. Co. Lit. 91. e . 

By a Releaſe of all Quarrels, without more Words, all Actions real and perſonal, and all Debates,” 
Cauſes of ſuch Actions, are releaſed and diſcharged. So likewiſe by the Releaſe of all Con- — _ 

over ies, or by the Releaſe of all Debates. But this will not bar the Releaſor of any Cauſes EG: 
of Suit that ſhall ariſe after, and was not at the Time of the Releaſe: As the Breach of 
a Covenant which ſhall be after, although the Covenant be before, is not diſcharged hereby. 
Co. Lit. 292. 8 Co. 157. n e OT d 

By a Releaſe of all Covenants, without more Words, all Covenants then broken, and all Covenants; 
that ſhall be after broken that were then made and in Being, are diſcharged. Qui deftruit 
medium deſtruit finem. Co. 112. 10 Co. I Co. Lit. 292. | | 

And therefore if a Leſſee covenants to leave a Houſe leafed to him at the End of the 
Term, as it was at the Beginning of the Term, and the Leſſor before the End of the Term 
releaſes to the Leſſee all Covenants z this yung 7 the Covenant. But this Releaſe dil. 
charges nothing elſe but Covenants. Adjudged Hil. 4 Jac. Hancock*s Caſe. | 

By a Releaſe of all Statutes from the Conuſee to the Terretenant, without more Words, gtatutes 
the Statute is diſcharged. And yet if he releaſes all his Right in the Land of the Conuſor; 
this will not diſcharge the Land 'of Execution. 10 Co. 47. | 

By a Releaſe of all Errors and Writs of Error; all Errors and Writs of Error, even errors; 
before they be brought, are extinct and diſcharged. And if a Man be outlawed in a perſo- | 
nal Action by Proceſs upon Original, and makes fuch a Releaſe ; this will bar him. 2 Co. 16. 

Lit. F. 303. e . ; 

A ; Releaſe of all Warranties or Covenants real, all Waraanties then made and being are warranties: 
tor ever diſcharged. Lit. §. 148. „ i > ; 
24 a Helcale of al Legacies, without more Words, a Man bars himſelf of all the Le- Legacies, 

174 given him 7 præſenti or futuro, ſo that if he be to have a Legacy at twenty-four 
Year 4, and at twenty-one Years of Age he releaſes to the Executor all Legacies, or this 
Lance particular z this is a Bar to him of this Legacy for ever. And yet a Releaſe of 
all Demands in this Caſe is no Diſcharge of this Legacy. 10 Co. 51. Dyer 56. Co. Lit. 76. 

By a Releaſe of Rent, the Rent is extinct and diſcharged whether the Day of Payment be Rent: 
come or not. But a Releaſe of all Actions will not diſcharge a Rent before the Day of Pay- 
ment comes. Co. Lit. 292. | 1 | 

By a Releaſe of all Promiſes or Aſſump/its, without more Words, a Man may bar himſelf Promiſes; 
of a contingent or future Thing that by other Words could not be releaſed; as if a Man 
promiſes to me that if F. S. does not pay me 1000. the tenth of March next, that he will 
pay it me the twentieth of that Month, and before the Time I releaſe to him all Actions 
and Demands ; this will not diſcharge the Promiſe. But if I releaſe to him all Promiſes, 
this will bar me, & fic de fimilibus, Adjudged Hil. 16 Zac. B. R. Briſcoe v. Heires, 

10 Co. 51. But as to Promiſes by one Perſon for another, ſee the Statute of Frauds, 
29 Car. 2. c. 3. | ee br | hls 

By a Releaſe of all Judgments, without more Words, he that maketh it is barred of the Judgments, 
Effect of any Judgment he has againſt the Releaſee; for if Execution be not taken out, he 
is now barred of it. And if the Releaſee, or his Land, &c. be in Execution, he, and it ſhall 
be diſcharged thereof by Audim Querela. 1 Due camng®s | 

And by a Releaſe of all Executions, without more Words, a Man is barred of taking or Execuions; 
having out any Execution upon any Judgment either before Scire Facias or after. But if, 
after Execution be made by Capias ad Satisfaciendum, Elegit, or Fieri Facias, the Plaintiff 
releaſes to the Defendant all Executions, he cannot plead ſuch a Releaſe, but he muſt have 
an Audita Querela, and that he may have to diſcharge him of Execution. Lit. $. 507. 

8 Co. 151. Co. Lit. 2900. 2 5 

By a Releaſe of all Appeals, all Appeals of Felony, of Death, of Robbery, of Rape, of bs: 
"WL. 1 | | | | Te he | Appeals. 

17 8 of Larceny depènding, and all Cauſes not yet moved alſo, are diſcharged. Co. Lit. 

207, 288. | ” I | | | 


of a Releaſe of all Advantages, it ſeems Actions of Debt upon Account are diſcharged. aqyantages; 
0. 150. | | 
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By a Releaſe of all Conſpiracies, all Conſpiracies paſt are diſcharged, and ſuch alſo as are Conſpiracies. 
only begun and ſhall be proſecuted and perfected after the Releaſe, are likewiſe hereby diſ- 
charged. Kelw. 113. | | 

By a Releaſe of all Forgeries before Publication, the Forgery is diſcharged, but not the Forgeries, 


a and therefore the Releaſor may take his Remedy for that notwithſtanding. 
9. 48. | | 


A Releaſe 
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4 Releaſes. | Part | 


Demands and A Releaſe of all Demands, is the beſt Releaſe of all; and the Word Demands is the 


To one good 


for all, or of 


good for ſe- 


effeftual Word of all, and indeed includes and comprehends within it, moſt of all th, 
leaſes before. By a Releaſe: therefore of all Demands, without more Words, are rele c Re. 
Rights and Titles to Land, Warranties, Conditions annexed to Eſtates before they Sys 4 
or performed, and after they be broken. Alſo by this Releaſe are releaſed and ichen 
all Statutes, Obligations, Contratts,, Recogmſances, Covenants, Rents, Commons, and "the 
Alſo all Manner of Actions real and perſonal, Appeals, Debts and Duties. Alſo all M Ws 
of Judgments and Executions. Alſo all Annuities, and Arrearages of Annuities and "ey 
And therefore if a Man has a Title of Entry by Force of a Condition, Sc. or a R OY 
Entry into any Lands; by ſuch a Releaſe the Right and Title is gone. And if a May , „ 
Rent: Service, Rent Charge, Eſtevers, or other Profit to be taken out of the Land; b 1 
a Releaſe to the Tenant of the Land it is diſcharged and extinct. Co. Lit. 291. 5 00 ba 
„ 800 £306: © | ok 

And therefore if a Termor for Years grants the Land by Indenture to 4. rendring Re 

and at the End of the. firſt Year he releaſes to the Grantee all Demands ; the Rent is War, 
extinct during all the Time. And a Releaſe of all Claims it ſeems is much of the ſame Na 
ture. Adjudged Paſ 17 Jac. B. R. in Wotton's Cale, ; 

But by a Releaſe of all Demands, or of all Claims, any ſuch Thing as whereof a Release 
cannot be made, as a mere Poſſibility, or the like, is not releaſed. 5 Co. 70. 

Neither will this Releaſe diſcharge a Covenant or Promiſe that is future and contingent bi. 
fore it be in Being; nor a Covenant before it is broken: And therefore if the Leſte af 3 
Houſe covenants to leave it as well in the End of the Term as it was in the Beginning of 
his Term, and before the End of the Term the Leſſor releaſes to the Leſſee all Dean: 
This is no Bar to an Action brought for a Breach of the Covenant afterwards, Adjudg:d 
FRE 2 Fat: B . 

And if a Man, in Conſideration of a Sum of Money given to him by a Woman Sole 
aſſumes to her, that if ſhe marries one M. that he will pay to her after the Death of 1 
1001. by the Year, if ſhe ſurvives him, and ſhe marries (£5 and the Huſband relcafs 40 
Demands, and then dies; this is no Bar to the Duty. So if one promiſes a Womai, thut if 
ſhe will marry him, that he will leave her worth 1001. if ſhe ſurvives him, and befor: e 
Marriage ſhe releaſes to him all Actions and Demands; this does not diſcharge the Promi. 
Hil. 6 Jac. B. R. Belcher and Hudſon's Caſe. | 

Note, That all theſe Words are of the ſame Force, when they are joined with other 
Words, as when they, are alone. | 

If two Tenants in Common of Land grant a Rent-Charge of 404. out of it to one ia 
Fee, and the Grantee releaſes to one of them; this ſhall extinguiſh but 205. for that the 
Grant in Judgment of Law is ſeveral. Co. Lit. 267. e 

If one has ſeveral Cauſes of Action againſt two, and makes a joint Releaſe to them; tlis 
ſhall be taken to be a Releaſe of all joint and ſeveral Cauſes of Action. 19 H. 6. 4. 

So if an Executor has ſome Cauſe of Action for himſelf, and ſome for his Teſtator, and 
he releaſes all Actions indefinitely ; this Releaſe diſcharges both Sorts of Actions. Bro. Ri- 
leaſe 31, 29. ke ED ö | ed 

If the Tenancy be given to the Lord and a Stranger, and to the Heirs of the Stranger, 

and the Lord releaſes to his Companion all his Right in the Land; this ſhall enure not only 
to paſs his Eſtate in the Tenancy, but alſo to extinguiſh his Right in the Seigniory. C. 
Lit. 280. 1 | | 

If there be Lord and Tenant of two Acres, and the Lord releaſes all bis Right in on? of 
them to the Tenant z hereby the Services are extinct for both. So if one has a Rent-Churg: 
out of twenty Acres, and releaſes all his Right in one Acre; hereby all, the Rent is extinct, 
And yet if A. leaſes Vbiteacre to B. for Life rendring Rent, and afterwards relcales Patt 

of the Rent; this is good only for ſuch Part. Perk. $. 71. Bro. Releaſe 8 8. 9 £4.3 

If I be ſeiſed of Land in Fee, and make a Leaſe of it to one for Life, and aftet te- 
leaſe all my Right in the Land for the Life of the Tenant for Life, ſo as neither I nor m 
Heirs ſhall have, claim or challenge any Thing or Right in that Land for the Life of the 
Tenant for Life; by this Releaſe nothing is extinct or diſcharge} but the Cauſes of A. n 
of Waſte that were then, and not any Cauſe that ſhall happen afterwards. Bro. Releaſe , 

If a Statute be entred into the twentieth of April, and a Conuſee by a Releaſe dated ins 
nineteenth of April (meaning to except this Statute) releaſes all Debts and Demands til the 
making of the Releaſe ; by this Releale the Statute is diſcharged : But if the Words had ben 
to the Day of the Date of the Releaſe, contra. Dyer 307. | ; 

If a Promiſe be of two Parts, and he to whom it is made releaſes one Part; this is a Re. 

leaſe of both. Per Juſtice Doderidge, Trin. 14 Jac. : i 


Ch. 6. $. 12. Releaſes. 


if A. on the firſt of January enters into an Obligation of 407. to B. and B. on the thit- 
teenth of July makes a Deed thus: It is agreed between B. on the one Part, and A. on tte 
ther Part, that upon good Conſiderations B. doth acknowledge. himſelf fully ſatisfied and diſ- 
charged of all Bonds, Debts or Demands whatſoever from the Beginning of the World to this 
Day by the ſaid A. and that he the ſaid B. is to deliver all ſuch Bonds as be has yet undelivered 
% A. except one Bond of 401. yet unforfeited, which is for the Payment of, &c, which was the 
Obligation before : In this Caſe it was adjudged a good Releaſe and Diſcharge of all the Bonds 
excepting this one, and that this Exception ſhall go to all the Premiſſes. 9 Co. 53. 


Thirdly, In reſpe## of the Time or Eſtate. 


A Releaſe of a Right or an Action, cannot be for a Time, but it will be for ever. And 
therefore if a Releaſe be made to any one that has a Fee-ſimple by Wrong by him that has 
the Right, for . Hour, one Year, for Life or Years; this is a good Releaſe for ever. 
And if the Diſſeiſee releaſes all his Right in the Land to the Diſſeiſor without naming his 
Heirs, or ſetting down any Time how long the Releaſce ſhall have the Land, or the Right of 
the Diſſeiſee therein; this is a good Releaſe for ever, and makes the Eſtate of the Diſſeiſor 
good for ever, and ſo makes a good Eſtate in Fee-ſimple without the Words, his Heirs, &c. 
And if the Diſſeiſor or his Heir makes a Gift in Tail, or a Leaſe for Life, and the Diſſeiſee 
releaſes all his Right to the Donee or Leſſee for Life, To have and to hold for Life only ; 
this is a good Releaſe of his Right for ever. But if the Diſſeiſee diſſeiſes the Heir of the 
Diſſeiſor, and makes a Leaſe for Life, (which is a Releaſe in Law) by this the Right is 
releaſed during that Time only. So if one Jointenant or Parcenor releaſes to the other all 
his Right in the Land, without the Word Heirs, or any more Words; this Releaſe gives 
to his Companion his whole Intereſt for ever, And when the Lord or Grantee of a Rent 
releaſes to the Tenant, or Terretenant generally ; by theſe Releaſes a Fee-ſimple is tranſ- 
ferred without the Word Heirs, &c. and yet the Lord may releaſe his Seigniory to his Te- 
nant, to hold to him in Tail or for Life, and this ſhall be taken and enjoyed accordingly. 
But if the Lord releaſes the Seigniory to his Tenant without the Word Heirs put in the 
Deed, the ſame is extinct. Lit. F. 467, 470. Co. Lit. 273, 264, 280. Kekv. 88. Co. Lit. q. 

And if I let Land to a Man for Term of Years, and after I releaſe to him all my 
Right which I have in the Land, without uſing any other Words in the Deed ; or releaſe 
to him, to have and to hold for his Life : In both theſe Caſes he has an Eſtate for his Life only. 
And if I leaſe Land to a Man for his own Life, and after releaſe to him, to have and to hold 
for his own Life; hereby he has but an Eſtate for his own Life. But if I make a Leaſe to 
him for another's Life, and after releaſe to him, Habendum to him for his own Life; by this 
he has an Eſtate for his own Life. But if I be ſeiſed of Land in Fee-fimple, and let it to 
another for Life or Years, and then releaſe all my Right to him, to have and to hold to 
him and his Heirs; hereby he has the Fee-ſimple. And if I releaſe all my Right to him, to 
have and to hold to him and the Heirs of his Body; hereby he has an Eſtate-tail. Lit. 
9. 545, 546, 465. Plow. 556. Dyer 263. 

And if one be ſeiſed in Fee of a Rent-Service or Charge, and grant it firſt for Life, and 
then releaſe it to the Grantee, to hold to him and his Heirs, or to him and the Heirs of his 
Body; this ſhall enure to an Enlargement according to the Agreement. But if one grants a 
Rent-Charge out of the Land de novo, and after releaſes to the Grantee all his Right in the 
r to have and to hold to him in Fee- ſimple or Fee- tail; this does not enlarge the Eſtate. 

70. §. 549. 

And if Tenant in Tail or for Life makes a Leaſe for Years, and after by Deed releaſes 
all his Right to the Leſſee for Years in Poſſeſſion, to hold to him and his Heirs for ever ; 
this will not make the Eſtate of the Leſſee good for longer Time than the Life of the Re- 
leaſor. Lit. F. 606, 610. 24 Ed. 4. 28. | 

If one makes a Leaſe for ten Years, the Remainder for twenty Years to another, and he in 
Remainder releaſes all his Right to the Leſſee for ten Years; in this Caſe the Releaſee has 
= 1 for thirty Years, and no leſs; for one Leaſe for Years cannot drown in another. 
9. Let. 273. 

It I let Land to a Feme Sole for her Life, or for Years, and ſhe takes a Huſband, and 
after I releaſe to them two, to hold for their Lives; this ſhall enure no further than the In- 
cnt, and in the firſt Caſe he ſhall hold jointly with his Wife, but in her Right whilſt ſhe 
3 and after for his own Life, if he ſurvives; and in the laſt Caſe they ſhall have the 
rechold jointly. Lit. F. 526. Co. Lit. 299, 300. 

A. had a Judgment for 60001. againſt F. B. gave A. a Legacy of 51. and died; 4. on 
: <cc1pt of this 5. gave the Executor of B. a Releaſe in this Manner; I acknowledge to have 
*cerved of C. 51, left me as a Legacy to B. and do releaſe to him all Demands which I have 

8 T 


againſt 


againſt bim as Executor of B. and have for any Matter whatſoever ; and it was adjudpeg 
that the Generality of the Words all Demands ſhould be reſtrained by the particular Occ, 
mentioned in the former Part thereof, viz. the Receipt of the ; 7. Legacy, and ſhould = 
be a Diſcharge of the Judgment, Lev. 101. Not 
Releaſe to an Adminiſtrator of all Right to the perſonal Eſtate will not diſcharge a Bond 
given by the Inteſtate. 2 T4. Raym. 786. 
If a Releaſe of all Debts by an Adminiſtrator will diſcharge a Debt due to the Inteſta 
where there is a Debt due to the Adminiſtrator in his own Right. 2 Ld. Raym. 1 306 te 
A Releaſe by A. and B. is joint and ſeveral. 2 Ld. Raym. 1199. i 
A Man promiſes 7 /. for a Releaſe; this Promiſe is not diſcharged by the Releaſe, La 
Naym. 233, 664. i 
Gan Words in a Releaſe reſtrained by a particular Recital. Ld. Raym, 664. 
General ſubſequent Words in a Releaſe ſha]l be reſtrained by foregoing ſpecial Words 
Lad. Raym. 233, 236. i | 
A Bond given to a Woman, with Condition to leave her a Sum of Money, is not releaſed 
by Intermarriage. Ld. Raym. 51 5 | 
If a Releaſe of all Demands will diſcharge a Bond before Condition broken. LA. Royn, 
18, 522. 
l A Releaſe cannot be pleaded as made in another County, unleſs it be debated there. 71 
| Raym. 184. | 


(L) Where Releaſes ſhall be avoided and ſet aſide. 


T is the conſtant Rule in Equity, that where there is either ſuppreſſio veri, or ſuggeeſtig fal 
I the Releaſe ſhall be avoided. Vern. 20. Will, 240. Page cdi jab 

In Chancery a Releaſe was ſet aſide by a ſubſequent Accident, having Relation to the ori- 
ginal Equity: A Man ſeiſed of a Term for Years in Church Land, purchaſed the Fes of 
the Truſtees for Sale of Church Lands, in the Time of Oliver Cromwell, and then ſettled 
the ſame on his Wife for a Jointure, and died; the Wife releaſed to the Executors all her 
Right to the perſonal Eſtate ; and afterwards the Fee was evicted, on the Reſtoration of 
King Charles the Second. And notwithſtanding zhat, and the Releaſe, the Wife was decreed 
to hold for ſo many Years of the Term as ſhe lived, ſhe being in Poſſeſſion, c. Chan. Ca, 47. 

A Man who was poſſeſſed of a Leaſe for three Lives of a Rectory in Kent, deviſed the 
Rectory by Will, but that being void, it came to his three Daughters, as Coheirs and ſpe- 
cial Occupants : And there being a Suit concerning this Rectory in Chancery, the Huſband 
of one of the Daughters fearing to be in Law, and being made to believe that he ſhould 
be obliged to pay large Coſts ; on his Suggeſtion he releaſed the Arrears that ſhould be 
coming to him for his Share of the Profits of the ReQory (his Share amounting to 10001.) 
to the other Siſters, who were to bear the Charge of the Suit: This Releaſe was ſet aſide 
and declared void; and it was held, that Miſapprehenſion in the Party ſhall avoid his Re- 
leaſe. Vern. 32. | 

If a Child releaſes to his Father his Orphanage Part which he is intitled to by virtue of 
the Cuſtom of the City of London; and this Releaſe is obtained by Threats, or unduly; it 
ſhall be ſet aſide in Equity. Will. 639. 


SE CT. XIII. 
Of Leaſe and Releaſe, 


AVING before in 5. 11. treated of Leaſes, and in $. 12. of Releaſes, to which I refer 
the Reader as introductory to this Section, wherein I only propoſe to treat of ſuch 
Conveyances as are both by Leaſe and Releaſe. 


(A) A Conveyance by Leaſe and Releaſe, what. 


A Conveyance by Leaſe and Releaſe, is where he who is to convey any Lands or Tenc- 
ments firſt makes a Leaſe (or Bargain and Sale) of the Premiſſes to the Perſon to whom 
the ſame is to be conveyed for ſix Months, a Year, Cc. but uſually for a Year, to the Ia. 
tent that by virtue thereof the Leſſee may be in the actual Poſſeſſion of the Premiſſes granted 
by the Leaſe, (or Bargain and Sale) and intended to be releaſed to him; and then the Leſſee 
(or Bargainee) by virtue of the Statute of the 27 H. 8. c. 10. for transferring Uſes into Pol. 


ſeſſion, is enabled to take a Grant or Releaſe of the Reverſion and Inheritance of n 
: 5 87 


Releaſes. e 
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D che Uſe of himſelf and his Heirs for ever, c. And then a Releaſe 
be Day next after the Date of the Leaſe, reciting the ſaid Leaſe and declaring the Uſes) is 
; cordingly made; which in this Caſe is a Conveyance of one's Right or Intereſt that he 
1 1 a Thing to another who has the Poſſeſſion thereof. 
1 Leaſe and Releaſe are but one Conveyance, and in the Nature of one Deed. Mod. 252. 
Leaſe and Releaſe is now become the moſt common Conveyance of Lands. It amounts 
0 a Feoffment 3 for by the ſaid Statute the Uſes are transferred into the Poſſeſſion, ſo that 
thereby the Place of Livery of Seifin is ſupplied ; which indeed ſaves much Trouble, eſpe- 
cially when the Bargainor, Sc. lives at a Diſtance from the Premiſſes; in which Caſe a Let- 


AGES make Livery was obliged to be made, otherwiſe the Bargainor, Sc. was 
to deliver Seifin in Perſon. 


(uſually dated 


(B) Things requifite in a Leaſe (or Bargain and Sale) for a Year. 


Firſt, With reſpect to the Conſideration. 


T is requiſite, and the uſual and beſt way, to mention a Conſideration of Money, as five 
Shillings, or ſome other ſmall Sum, though it be never paid; for it was a Queſtion upon 
1 Leaſe for a Year made by the Words Demiſe, Grant and to Farm let, rendring a Pepper- 
Corn Rent, whether the Releaſe could operate upon it? And it was objected, that the Re- 
aſe was void, becauſe there was no Entry found, nor any Conſideration to raiſe an Uſe, 
it being but a Pepper-Corn, which is not ſufficient, for it is to be paid out of the Profits of 
the Land. Chief Juſtice North at firſt ſaid, the Reſervation ſeemed to him not to be ſuffi- 
cient to raiſe an Uſe, becauſe the Uſe muſt be raiſed out of the Land, and united to it be- 
fore a Rent can reſult out of it. But Windham Juſt. was of Opinion, that the Reſervation, 
though but a Pepper-Corn, would raiſe an Uſe. And after Time taken to adviſe, Judg- 
ment was given, that the Word Grant would make the Land paſs by way of Uſe; and 
that the Reſervation of a Pepper-Corn is a good Conſideration to raiſe an Uſe to ſupport a 
Recovery. Alſo that this Leaſe being within the Statute of Uſes, there needs be no actual 
Entry to make the Leſſee capable of the Releaſe; for by virtue of the Statute he ſhall be 
adjudged to be in actual Poſſeſſion. 2 Mod. 252, 233. 


If the Words bargain and ſell, in Conſideration of Money, be in a Leaſe; or if in Con- 


ſideration of Money he does demiſe, &c. there an Uſe will ariſe by the Statute of Uſes. But 


if it be only rendering Rent out of the Land, that ſeems not to be a ſufficient Conſideration 
to raiſe an Uſe. Mod. 262, 263. 


Secondly, With reſpe# to the Eſtate and Poſſeſſion. 


The Perſon who makes the Bargain and Sale for a Year, muſt be in the actual Poſſeſſion 
it the Time of the Sale, otherwiſe he cannot make it. 


But if he has not the Poſſeſſion before the Sale, he muſt enter upon the Land, and ſeal 


and deliver the Deed upon the Land to the Bargainee z and this puts the Bargainee into Poſ- 
473.0 Vide Carter 161. Cro. Eliz. 483, 446, 447- Daliſon 81. Lev. 47, 270, 271, 272. 
3 Lev, 387, | 

And if Man is ſeiſed in Fee, and makes a Leaſe for Years, unleſs he gives Poſſeſſion, 
and the Leſſee enters, he muſt raiſe an Uſe. Mod. 263. | 

Upon a Leaſe for a Year, it being within the Statute of Uſes, there is no need of an 
actual Entry to make the Leſſee capable of taking the Releaſe; for by the ſaid Statute he is 
deemed in actual Poſſeſſion. 2 Mod. 252, 253. | 

If a Leaſe for Years be made, without any Conſideration of Money, the Leſſee has not 
ay pag till Entry; for before Entry he has but an Intereſſe Termini, and no Poſſeſſion. 

0. Lit. 278. a. 46. . | 

Neither = * Leſſor any Reverſion till the Leſſee's Entry; nor will a Releaſe to him, 
which enures by way of enlarging an Eſtate, operate without a Poſſeſſion; for before a Poſ- 
ſion there is no Reverſion. Co. Lit. 270. 4. Cro. Fac. 169. pl.g. | 

By a Bargain and Sale of the Reverſion and Reverfions, Remainder and Remainders, Rents, 
ſues and Profits, Cc. the Bargainee, by virtue of the Statute of Uſes, becomes poſſeſſed, 
: 9.35. 5. (it being a Term) without any Attornment, and he may without Attornment 
ciſtrain or bring an Action of Debt for Rent. Vaugb. 51. 8 Co. 93. b. 94. 4. 


Thirdly, With reſpelt to Inrolment. 


There needs no Inrolment of a Bargain and Sale for Years, that executes by the Statute 
Fithout ic. 2 Co. 35. 5. 36. 4. 8 Co. 93. 2 Roll. Ar. 204. 
| | | (C) Things 


n 
PIR — - . 
—— — — 


— * — 


—— 1 —— - 


— —_ - 
— 
p . 


— — 
— 


— . — 


1 — . — —— ꝗ 5 — — 
— — — — 
- = — 


—— 
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(C) Things requiſite in the Releaſe, 


Firſt, ith Reſpect to the Conſideration. 


AE will operate without a Conſideration, but it is convenient to put a valuable 


Conſideration in, as Money, or Love and Affection, or Marriage, Sc. for ſince the 
Statutes of 13 Eliz. c. 5. and 27 Elig. c. 4. againſt fraudulent Conveyances, if a Man maj 
a voluntary Feoffment, or other Conveyance, without good Conſideration, it ſhall be wa 
dulent againſt a Purchaſor for a real Conſideration, or a Mortgagee, a Judgment or Statute 
Creditor, for good Conſideration. | | 

But it ſhall be good againſt the Party, his Executors, Adminiſtrators, Cc. Cy, Jac 
271. . 3. d. r | 
Secondly, With Reſpeft to the Eſtate and Poſſeſſion, 


It has been the great Wiſdom and Prudence of the Sages of our Law to provide, tha 
no Poſſibility, Right, Title or Choſe in Action, may be granted or aſſigned to Strangers 
for that would make a Multiplicity of Suits, and great . deu. to the People; neither 
can they be transferred by Act in Law; but all Rights, Titles and Actions may, by the 
Prudence and Policy of the Law, be releaſed to the Terretenant, for the Reaſon of his 
Repoſe and Quiet, and for Avoidance of Contentions and Suits. 10 Co. 48. a, 

Wherever a Releaſe is made, it is abſolutely neceſſary that the Releaſee be in Poſſcſſion 
of ſome Eſtate at the Time of the Releaſe. Lit. $. 447. —T 

1. He who makes a Releaſe of Lands muſt have an Eſtate in himſelf, out of which the 
Eſtate may be derived to the Releaſee. 211 

2. The Releaſce muſt have an Eſtate in Poſſeſſion in Deed or in Law, in the Land 
whereof the Releaſe is made, as a Foundation for the Releaſe. 

3. There muſt be Privity of Eſtate between the Releaſor and Releaſee. 

4. And there muſt be ſufficient Words in Law, not only to make the Releaſe, but alſo 
to create and raiſe a new Eſtate, or the Releaſe will not be good. Co. Lit. 271. 

If a Man occupies as Tenant at Sufferance, a Releaſe will not enure to him for want of 
Privity. Liz. F. 461. | 

His being Tenant at Sufferance is not good to veſt any Eſtate in him for want of Privity 
between them; and a Releaſe to him, as to him who had the Reverſion, is void, becauſe 
he had not any Poſſeſſion, there being no Eſtate in him; and an Eſtate cannot be veſted 
in him in Reverſion by this Means; for if Tenant for Life releaſes to him in the Reverſion, 
it is void by way of Releaſe; and it cannot paſs as a Surrender for want of apt Words. Cre. 
Elix. 21. Dyer 251. | WEEN 

But where a Man is in Poſſeſſion by Virtue of a Leaſe at Will, there-a Releaſe ſhall 
operate by Reaſon of the Privity between the Parties. And it is vain to make an Eſtate by 
Livery of Seiſin to another who has the Poſſeſſion before. Lit, F. 461, 462. 


Thirdly, With Reſpect to the Words in a Releaſe. 


If I let Land for Life or Years, and releaſe all the Right I have without the Word Heirs, 
this at the Common Law is but an Eſtate for Life; but if J releaſe to him and his Hers, 
or to him and the Heirs of his Body, then this is an Inheritance, Lit. $. 465. 


Fourthly, With Reſpect to Recitals, the Uſes, Conditions, Defeaſances, Warranties and 
Covenants. 


A Releaſe may have one or more Recitals in it (which is moſt commonly the Cale) Jet 
it is good without any. | andy | 

If the Words, To the only Uſe and Behoof of the ſaid A. B. and his Heirs and Aſs" fat 
ever, or ſuch like Words, are not in the Releaſe, then the Eftate executes by the Statute 
of Uſes, and the Truſt is void. e cs nrrted ard 

Where no Uſe is declared, it is to the Uſe of the Releaſor and his Heirs, 

Where a Releaſe is made to A. B. his Heirs and Aſſigns for ever, to the oy Uſe al 
Behaof of the Releaſee, his Heirs and Aſſigns for ever, in Truſt for the ſaid C. D. ww f 
faid C. D. muſt be a Party to the Deed, and a Conſideration of 3 s. to be paid by 9 
Releaſee, and the Purchaſe-Money declared to be paid by C. D. the Ceſtuy que Truſt) M 


theſe Words are not in the Deed, then the Eſtate executes by the Statute of Uſes, and mg 
Truſt is void. | | | | | [ 
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Caſe of Leaſe and Releaſe to make a Tenant to the Præcipe in a common 
F * Releaſe is made 10 the Tenant and bis Heirs; it muſt alſo be 70 the Up of him, bi 
lu; and Hens fer ever; for the Releatee muſt be abſolute Tenant of the Freehold. | 
A Releaſe that Defeaſa by 784 of 11 — Eſtate, Sc. may be made upon Con- 
on ith a Defeaſance ; lo as the Condition be contained in the R | f 
＋* ame Time with it. Co. Lil. 236. e Releaſe, or delivered 


3 che Caſe) yet they are good without them. in Releaſes, (which 


(D) Of ſetting aſide a Leaſe and Releaſe, &c. 


Deviſed Lands to J. S. and his Heirs, but the Wilt. was defectively e 

A. afterwards the Heir at Law, in Conſideration of one hundred 2 N 
8. the Deviſee, by Deed, reciting that this Will was duly executed, releaſed to the 
Neviſee all his Right to the Eſtate deviſed ; and after that, there. being Debts appointed by 
the Will to be paid, the Deviſee told the Heir, that it would facilitate the Railing of the 
Money for the Fayment of the Debts, if he (the Heir) would join in a Leaſe and Releaſe 1 
of the deviſed Premiſes ; and thereupon, for fifty Guineas more paid to the Heir, he, to- 
gether with the Deviſce, by Leaſe and Releaſe conveyed the Premiſſes to F. N. and his 
Heirs, in Conſideration of 4000 l. mentioned to be N by J. N. and a Receipt was 
given; but in Truth this Purchaſe. Money was not paid, but J. N. was only a Truſtee for 
J. 8. The Court ſet aſide this Leaſe and Releaſe, upon Payment of the one hundred 
and fifty Guineas and Intereſt; and ſaid, either ſuppreſſio veri, or ſuggeſtio falſi, is a good 
Reaſon to ſet aſide any Releaſe or Conveyance; and that to recite in a Deed (as in this 
Caſe) that the Will was duly executed, when it was not, is ſuggeſtio falfi, and to conceal 
from the Heir (as here) that the Will, was not duly executed, is ſuppreſſio veri. Will. 
239, 240, 727. | a es e  ae-1 


SECT. XIV, : 
/ Confirmations, 8 | 


| 
| 
| 
(A) A Confirmation what, and Confirmor and Confirmee who. 1 


Deed of Confirmation is the Conveyance of an Eſtate or Right that one has into Lands 5 
or Tenements to another who has the Poſſeſſion thereof, or ſome Eſtate therein, | 
whereby a voidable Eſtate is made ſure and unavoidably ; or whereby a particular Eſtate 
is increaſed and inlarged. Terms de la Ley. Co. Lit. 295. = 
And he that-makes the Confirmation is ſometimes c flea the Confirmor, and he to whom 
it is made the Confirmee, 8 | | 


a ' | q F ; i | | | 4h 
(B) The Nature and Operation of a Confirmation in general. [ 8 


14 
Ara operates, (1) either to increaſe and inlarge the Eſtate of him to whom it i} 
is made from a leſſer to a greater, and to give him ſome new Intereſt he had not | 
before; or (2) to corroborate- and perfect the Eſtate that was imperfect before; or (3) to 144 
change the Quality of it, from an Eſtate upon Condition, to an abſolute Eſtate ot otherwiſe ; — 14 
for this a Confirmation will do. | | | 1 | | ' 

In ſome Caſes alſo it will extinguiſh Rights and Titles of Entry. But it will not make an | | 
an Eſtate good that is merely void, nor add nor take from an Eſtate a deſcendible Quality, 
and make a Man capable of it that is uncapable of himſelf, or econtra. 2 N 
In ſome Caſes alſo it will /zfſen and diminiſb Rents or Services: But it cannot, neither will Wal 
it change the Nature of the Service into ſome other Kind of Service, nor increaſe it into a 
greater Service, Co. Lit. 295-4. 9 Co. 142. Dyer 109. Lit. 5. 539: 7 H. 6. 7. 

In ſome Caſes a Confirmation is good where a Releaſe is not; as if I let Land to A. for 
Life, who lets it to B. for twenty Years, who enters: Now if I confirm the Eſtate of the 
Tenant for twenty Years, and the Tenant for Life dies during the Term, I cannot enter 
ing the Term. Lit. F. 516. Peph. 105, The Releaſe cannot operate for want of Privity. 

. §. 517. | 1 | | . 

Littleton in his Chapter of Confirmation makes eight Diverſities between a Confirmation 
and a Releaſe ; and therein puts eight different Caſes wherein a Confirmation and a Releaſe 
have the like Operation in Law. Vide Lit. $. 516, 517, Cc. Co. Lit. 296, 297, Ge. 
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Grants, and the Deed muſt be well ſealed, Ge. . 


II. As to the ſecond Article, That there muſt be a precedent rightful or wrongful Eftate in 


for the Confirmation to work upon, take the following Examples. 


Bur many of the Curioſities of ſome Kinds of Confirmations and Releafes are fü. 
by Fines to Uſes, by Bargain and Sale and Deed inrolled, and by Leuſe and Releaſe. W ay 
Init. B. 2. c. 3. | 5 5 

The 2 of Rent will make a Confirmation of a Leaſe. 2 Danv. Azy. 

And if a Man leaſes for Life, reſerving Rent upon a Condition of Re-entry; and . 
the Condition is broken by Non- payment of the Rent, the Leſſor diſtrains for the (aig _ 
this Act ſhall be a Confirmation of the Leaſe, fo as he cannot enter. 1d. ent, 

A Confirmation ſhall not diſcharge a Condition, but it is only to bind the Right of 1; 
who made it in the Poſſeſſion of him to whom it is made. Poph. 51. im 


128. 


(C) Kinds of Confirmations. 


HERE are two Kinds of Confirmations, viz. a Confirmation implied of in Lim: 
which is when the Law by Conſtruction makes a Confirmation of a Deed made t 
another Purpoſe; and a Confirmation expreſs or in Deed, which is when the Act done i” 
Deed made is intended for a Confirmation. And both theſe are always in Writing, (Con. 
firmations not in Writing are void by Statute of Frauds and Perjurics, 22 Car, 1, ; 
The latter is properly called a Deed or Inftrument of Confirmation, and is made after this 
Manner: Know all Men, hat F A. of B. have ratified, approved and confirmed i C. f D 
the Eftate and Fe which I have of and in one Meſſuage, &c. with the Appurtenances iy F 
Or it may be by Indenture, &. ; 

A Confirmation is alſo diſtinguiſhed by its Effects; for ſometimes it tends and ferves to 
confirm and make good a wrongful and defeaſible Eſtate, or to make a conditional Eftate 
&bſolute ; and then it is ſaid to be Confirmatio perficiens. And ſometimes it tends ard ſctyes 
to increaſe and inlarge a rightful Eſtate, and ſo to paſs an Intereſt ; and then it is called 
Confirmatio creſcens. And ſometimes it tends and ferves to diminiſh. and abridge the Set- 
vices whereby the Tenant holds; and then it is called Confirmatio diminuens. Lit. 5. 51;, 
Co. Lit. 295. a. 301. b. 9 Co. 142. Plow. 140. 


(D) Of Confirmation confirming or altering the Quality of the Eflate of hin 15 
whom it 1s made. 


A Cn binds the Right of him who makes it, but does not alter the Nature of 
the Eſtate of him to whom it is made, Poph. 51. | 

Theſe Things are requiſite in every good Confirmation tending to confirm an Alteration, 
br alter its Quality : 
1. There muſt be good and capacitated Parties, and a Thing to be confirmed, as in other 


2. There muſt be a precedent rightful or wrongful Eſtate in him to whom the Confir- 
mation is made; at leaſt he muſt have Poſſeſſion of the Thing confirmed, elſe there is no 
Foundation for the Confirmation to work c 

3. The Confirmor muſt have ſuch an Eſtate and Property in the Thing whereby Confir- 
mation is made, as that he may thereby be enabled to confirm the Eſtate, elſe the Confir- 
mation is void; as if the Heir of Diſſeiſee, during the Life of Diffeifee confirm to the 
Diſſeiſor, this is no Confirmation. | t 

4. The precedent Eftate muſt continue till the Confirmation is come; as in all Cafes of 
voidable Eftates the Confirmation muſt be before the Eſtate, or made void by Entry. 

5. The Eſtate precedent, and that which is to be confirmed, muft be lawful, and not 
prohibited by any Act of Parliament: Therefore if a Spiritual Perſon makes a Leaſe not 
warranted by the Statutes, as a Prebend, or the like, the Confirmation of the Dean and 
Chapter will not help or amend it. f 
6. There muſt be apt Words in the Deed or Inſtrument the moſt proper for the Purpoſe, 
as before mentioned. | 

I: As to the Parties, and a Thing to be confirmed, ſealing the Deed, 8c. ſee before Chap. 4. 
and the various Sections of this Chapter. 


him to whom the Confirmation is made, in his 6wn or in another*s Right, or at leaft be muſt bare 
the Poſſeſſion of the Thing whereof the Confirmation is to be made, that may be as a Foundation 


If a Feoffee on Condition makes a Feoſſment over, and the Feoffor confirms his Eſtate o 
him to whom the ſecond Feoffment is made, and his Heirs ; this is a good Confirmation 
to make his Eſtate abſolute. Co. 146. 9 Co. 142. 7 H. 6. 7. al 
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d if Leſſee for Life makes a Feoffment in Fee, or Leaſe for Ye s, and the firf 
* confirms this ſecond Eſtate; this is a good Confirmation. Lit. 8, = 2 "frog 

And if one diſſeiſes me of Land, I may after confirm the Eſtate of the Diſſeiſor, or of 
his Heir, if he be dead; or of his Feoffee, if he has aliened it; and this will make his 
Eſtate good for ever. And if the Diſſeiſor makes a Leaſe for Life or Years of it, I may 
confirm the Eſtate of the Leſſee; and this will make it good for the Time. 9 Co. 142. 
6 Co. 15. Perk. 5. 86. Lit. F. 518, 521. 11 H. 7. 28, 29. | 

And if one makes a Leaſe for Life abſolute, or a Feoffment in Fee, or Leaſe for 
Life on Condition; or be diſſeiſed of Land, and the Leſſee for Life, Feoffee, or 
Difleiſor, grants a Rent out of the Land in Fee, and the Leſſor, Feoffor or Diſſeiſee 
confirms the Eſtate of the Grantee z this makes good the Grant for ever. And ſo 
alſo if the Heir of a Diſſeiſor that is in by Deſcent grants a Rent-Chargez and the 
Diſſeiſee confirms it; this is a good Confirmation. And if an Infant makes a Leaſe 
for twenty Years, and the Leſſee makes a Leaſe to another for all or Part of the 
Time, and the Infant at his full Age confirms this fecond Leaſe ; this is a good Con- 
firmation, and perfects the Leaſe ; for it is a Rule, That which I may defeat by my 
Entry, I may confirm by my Deed. Co. 144. Lit. $. 527, 529, 547. 11 H. 7. 28; 
Co. Lit. 300. 

But if there be no precedent Eſtate on which the Confirmation may work, or the Eſtate 
be ſuch an Eſtate as is merely void, then is the Confirmation void, and cannot take 
Effect as a Confirmation; as for Example, If a Man aſſigns Dower to a Woman that 
has nothing to do with it, or a Court that has not Power makes Leaſes by Commiſ- 
ſion, or an Eſtate that was upon. Condition is avoided by Entry, or a Leſſee ſurren- 
ders, or a Diſſeiſee enters * a Diſſeiſor, and afterwards he that has the rightful 
Eſtate confirms their Eſtates ſo defeated and gone; theſe Confirmations are void: Debile 
ſundamentum fallet opus. And a Confirmation to him that has nothing in the Land is 
void. And hence it is, that if one confirms all his Eſtate that he has granted to an- 
other, when in Truth he has granted none at all, this is void. Co. Lit. 295, 301. 

er 263. | | | 
* FA alſo it is if there be an Eſtate and no Poſſeſſion: As if a Diſſeiſor makes a 
Leaſe for Years to begin at Michaelmas, and before the Day the Diſſeiſee confirms the 
Eſtate of the Leſſee for Years; it is ſaid this is not a good Confirmation; /ed quere. 

H. 7. 10. 

Y III. * to the third Thing requiſite, viz. That the Confirmor muſt have ſuch an Eftate and 
Property in the Thing whereof the Confirmation is made, as be may be thereby enabled to confirm 
the Eftate to the Confirmee, as the Leſſars, Feoffers and Diſſeiſets in the Cafes before have, 
otherwiſe the Confirmation is void. Dyer 109. 

Obſerve, that if the Heir of the Diſſeiſee during the Life of the Diſſeiſee confirms to the 
Diſſeiſor; this is no good Confirmation to perfect his Eſtate altho* the Diſſeiſee dies, and 
the Right of the Land deſcends to his Heir afterwards. 19 H. 6. 62. 

So if Land be given to A. and B. his Wife, and the Heirs of their Bodies iſſuing, 
the Remainder in Fee to A. and A. levies a Fine with Proclamations, and dies, and ſhe 
within five Years enters and claims, and after the Conuſee confirms the Eſtate made by the 
firſt Gift to the Wife, to have and to hold according to the ſame; this Confirmation is to 
no Purpoſe. 9 Co. 138. 

So if Leſſee for Life makes a Leaſe for thirty Years, and after he in Reverſion and the 
Leſſee for Life leaſes for ſixty Years; in this Caſe he cannot gonfirm the Leaſe for thirty 
Years, becauſe he has granted it before for ſixty Years. Co. Lit. 296. 

And hence it is alſo that the Confirmation by one Jointenant of the Eſtate of his Compa- 
nion works nothing; for their Eſtates are equal, and each has Intereſt in the whole Land. 
Fitz. Confirmation 1 5. 

And yet if one Jointenant confirms the whold Land to his Companion, to have and to 
hold the Land to him and his Heirs z this ſhall amount to a Grant, and ſo will be good to 
paſs his Moiety. Lit. F. 523. Dyer 263. | 

And hence it is alſo, that if a Man grants a Rent-Charge out of his Land to another 
for Life, and then confirms his Eſtate without any Clauſe of Diſtreſs, (for by a Clauſe 
of Diſtreſs a Grant of a new Rent may be made) to have and to hold to him in Fee- 
ſimple or Fee-tailz that this is void, for the Confirmor has no Reverſion of the Rent 
in him. | | 
IV. As to the fourth Thing requiſite, -viz. 'That the preredent Eftate muſt continue until 
the Confirmation comes, as in all the Caſes of vaidable Eftates made, the Confirmation muſt 
be before the Eſtates be made void by Entry, &c. or otherwiſe the Confirmation will be wid. 
Obſerve, if a Leſſee for Life or Years ſurrenders, or the Diſſeiſee enters upon the 42 
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and after the Leſſor or the Diſſeiſee confirms the Eſtate of the Leffee or Diſſeiſor \ this Can. 


Diſſeiſee, confirm their Eſtates, and not the Land, and without any Habendum or Li- 


fir mation comes too late. | | 

V. As to the fifth Thing requiſite, viz. That the Eſtate precedent, and that which i; ;, be 
confirmed, muſt be lawful, and not prohibited by an Af of Parliament, Obſerve, if a Spiritual 
Perſon, as Prebend, or the like, makes a Leaſe not warranted by the Statutes; the Con- 
firmation of the Dean and Chapter will not help nor amend it. And if Tenant in Tal 
makes a voidable Leaſe, and after confirms it himſelf, this is voidable ſtill. 5 Co. 5 
Lit. §. 607. | - 

ve As 5 the ſixth Thing requiſite, viz. That there muſt be apt Words of Confirmation in 
the Deed or Inſtrument, Note, That altho' the Words, I have confirmed, ratified and approved 
be the moſt ſignificant and proper Words to make this Conveyance, yet ſuch as are made 
by other general Words may make a good Confirmation: And therefore it is agreed, that 
a Deed made by the Words, Hath given, granted or demiſed, may make a good Conkr. 
mation. 

And therefore that if the Diſſeifee, Coparcenor or Leſſor, makes a Deed of the Lang by 
the Words, Hath given or granted to the Diſſeiſor, other Coparcenor, or Leſſee for Life 
and delivers the Deed ; this is a good Confirmation without Livery of Seiſin. Alſo if i 
Feoffment be made to A. to the Uſe of B. and his Heirs upon Condition, and before the 
Condition broken the Feoffor and B. join in the Grant of a Rent- charge, and after the (Con- 
dition is broken; the Law interprets this is a good Grant from B. and a good Confirmation 
of the Feoffor without any Words of Confirmation. So if Tenant for Life grants a Rent 
to him in Reverſion, and he by Deed grants it to another and his Heirs in Fee; the Lay 
conſtrues this a good Grant and a Confirmation alſo. Lit. & 531, 532. 10 Ed. 4. % 
Co. Lit. 295. Dyer 116. Co. 147. 5 Co. 15. | | 

And in theſe Caſes of Confirmations of Eſtates, if it be by the Diſſeiſee to the Diſſeiſor, 
it is good without any Word of Heirs; as if the Diſſeiſee confirms the Eſtate of the 
Diſſeiſor, or confirms the Land unto him, and ſays not to him and his Heirs ; this is an 
effectual Confirmation to him and his Heirs for ever, And if a Leſſee for Life, or 
a Diſſeiſor, makes a Leaſe for Life or Years, &c. and he in the Reverſion, or the 


mitation of Eſtate; this is good for ſo long as the Eſtates continue. Lit. F. 519. Co, 
Lit. 296. | | 

But 1 is moſt ſafe always to expreſs the Eſtate, to ſay, To have and to hold the Land ty 
him and his Heirs, or for Life, Sc. as the Agreement is. If Leflee for Life grants a Reut 
to one and his Heirs out of the Land, and the Leſſor confirms the Eſtate, or this Rent- 
charge; this makes the Eſtate of the Rent ſure. . And ſo alſo if he confirms the Rent, and 
ſays, To have and to hold to him and his Heirs, this is a good Confirmation. But if he 
confirms the Rent, To have and to hold to him in Fee, without naming his Heirs ; hereby 
his Eſtate is not made better. Co. 147. | 


(E) Of a Confirmation enlarging the Eflate of bim to whom it is made. 


F the Leſſor confirms the Eſtate of his Leſſee for Life with this Clauſe, To hold withont 

Impeachment of Waſte ;, this is a good Confirmation to change the Quality of the Eſtate, 
ſo far as to make it diſpuniſhable of Waſte. So if the Lord Paramount confirms the Eſtate 
of the Meſne with Clauſe of Acquittal. And ſo if Leſſee for Years, or for another's Life, 
be without Impeachment of Waſte, and the Leſſor confirms to him for his own Life, and 
omits that Clauſe z hereby this Privilege is gone, and the Eſtate is become puniſhable tor 
the Waſte. 9 Co. 139. 8 Co. 76. Dyer 10. F. N. B. 136. 

A Confirmation Creſcens, muſt have all the Qualities of a Confirmation which confirms 
or alters the Quality of the Eſtate of him to whom it is made, which are before mentioned; 
and there muſt be alſo in this Caſe a Privity between the Confirmor and the Confirmee; and 
then it may inlarge the Eſtate of him to whom it is made, as from an Eſtate at Will to 
an Eſtate for Years, or to a greater Eſtate ; from an Eſtate for Years to an Eſtate for Lite, 
or to a greater Eſtate ; from an Eſtate for Life to an Eſtate in Tail or in Fee; and from an 
Eſtate-tail to an Eſtate in Fee; and theſe Confirmations are good. But in all theſe Kinds of 
Confirmations, Care muſt be had of the Manner of Penning them, and that in every ſuch 
Deed there be a Limitation of the Eſtate, i. e. that theſe Words be inſerted, To have and 
to hold the Tenements, &c. to him and his Heirs, or to him and the Heirs of bis Body, ot ic 
him for Term of Life or Years, as the Agreement is; for if a Leſſee for Life makes 3 
Leaſe for Years, and. then the Leſſee for Life and he in Reverſion confirms the Land, 7” 


have and to held to him for Life, or to him and bis Heirs; theſe Words will 3 P 
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rſtare increaſe. 9 Co. 142. 6 Co. 15. Co. Lit. 305. Dyer 145, 263, 296. Lit. F. 533, 
1 10 the Confirmation be made to the Leſſee for Life or for Years of his Term or 
Fate, and not of the Land 5 as when he confirms his Eſtate, To have and to bold his Eſtate, 
io him and bis Heirs ;, this does not increaſe the Eſtate. And yet if he confirms the Land, 
Ty have and to hold the Land to him and his Heirs, this will increaſe the Eſtate. Et fic de 
ſmilibus. Lit. S. 524» 545: Plow. 540. 

if the Huſband has an Eſtate of Land for Life or Years in the Right of his Wife, or to 
them both for Life, and a Confirmation iS made to him alone of his Eſtate, or of the Land, 
To bave and to hold the Land to bim and his Heirs; this is a good Conveyance of the Fee- 
imple to him after the Death of his Wife. And if I let Land to a Feme Sole for the Term 
of her Life, who takes a Huſband, and after I confirm the Eſtate of the Huſband and Wife, 
70 have and to bold for the Term of their {wo Lives; this is good, but it ſhall enure only to 
enlarge his Eſtate for the Term of his Life, if he ſurvives his Wife. But if one leaſes to ano- 
ther for Life, and after confirms the Eſtate of the Leſſee to him and his Wife for the Term 
of their two Lives; this is void as to his Wife, Co. Lit. 299. Plow. 160. Lit. $. 525. 
Fitz. Confirmation 7, 17. $3 
It one grants à Rent-charge out of his Land for Life, and after the Grantor confirms the 
Eſtate of the Grantee in the Rent without any Clauſe of Diſtreſs, To have and to hold to 
him in Fee-Jimple or Pee-tail ;, this Confirmation is not effectual to enlarge the Eſtate. But if 
a Man be ſeiſed of an old Rent-charge or Rent-ſervice, and grants the ſame firſt for Life, 
and after confirms the Eſtate of the Grantee in Fee- ſimple or Fee- tail; this is good, and 
will enlarge the Eſtate accordingly. Lit. $ 548, 549. 

If a Tenant for Life grants a Rent out of the Land to one and his Heirs during the Life 
of the Leſſee for Life, and after the Leſſor confirms the Rent to the Grantce and his Heirs 3 
the Eſtate is not hereby enlarged, but when the Tenant for Life dies, the Rent ſhall ceaſe. 
Co 
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147. 

This Kind of Confirmation may be made by the ſame Words as the former, viz. by the 
Words give, grant or demiſe. But neither of theſe may be made by the Words ſurrender, 
releaſe, exchange, or the like; for theſe are peculiar Words deſtined to a ſpecial End, being 
proper and peculiar Manner of Conveyances. And yet if I that am a Leſſor ſay to my 
Leſſee for Years by my Deed, I will that you ſhall hold the Land for your Life ; this is a good 
Confirmation to increaſe the Eſtate by the Words I will only. So if I grant to my Leſſee 
for Years, that he ſhall hold the Land for Term of his Life ; this without any other Words 
is a good Confirmation. Co. Lit. 301. Fitz. Confirmation 23. 


(F) Of a Confirmation diminiſhing or abridging Services, &c. 


B* a Confirmation the Lord may confirm the Eſtate of his Tenant to hold at Common 
Law where before he held in Antient Demeſne, and ſuch a Confirmation is good. But 
ſuch a Confirmation as is to hold by new Services, as a Roſe, for Money, or the like, is not 
good for that Purpoſe, And in this Caſe there muſt be alſo a Privity. And therefore if 
there be Lord, Meſne and Tenant, and the Lord confirms the Eſtate of the Tenant to hold 
by leſs Services; this is void. And if the Lord confirms to his Tenant after he is diſſeiſed, 
before his Entry, to hold by leſs Services; this is void. Lit. F. 838. 9 Co. 142. 


(G) How to make a Deed of Confirmation. 


2 may either be made by Deed Poll or by Indenture. | Toll or 'Inges- 
2. It is good without any Conſideration expreſſed in the Need. _ . 
3. The Words, Have granted, ratified and confirmed, are uſual Words; and the Words, od, of 

Vedi, Conceſſi & Confirmavi, are as good, and work without Livery. Lit. F. 531. Co. . 

Lit. zor. Lit. Rep. 270. 2 Saund. 96, 97. | 3 THEO 
if the Words be, Yolo that the Leſſee for Years ſhall have for bis Life; this is a good Con- 

irmation, Lit. Rep. 270. | * 2 


N the Word Demiſe may amount to a Confirmation. Lit. Rep. 270, Plow. 187. 
yer 178. | 


. 4 Itis neceſſary in every Confirmation to have the Words, To have and to hold, Oc. Hen»: 
in Fee, Fee-tail, for Life or Years, as the Caſe requires, Lit. F. 523. 
In a Deed of Confirmation it is proper to recite in the Premiſſes the Eſtate of the Te- 


nant which is to be confirmed, and alſo the Eſtate of him that is to confirm, and to expreſs 
the Condition thereof, if there is any. Weſt's Symb. F. 457. 
8 X | 


(H) Where 
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Confirmation. 
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(II) Where the Confirmation of ſome Perſons is needful to perfect the Gray; 
others, or not; and how it may be done. y 


| be a Biſhop, Dean, Archdeacon, Prebend, or the like, makes any Leaſe of the La 
have in the Right of their Biſhoprick, Deanry, Archdeaconry or Prebendſhip, not Warranted 
by the Statute of 32 H. 8. and within the other Statutes ; this Leaſe muſt be confirmed i | 

the Dean and Chapter by their common Seal; and if there be two Chapters, it muſt be cl. 
firmed by them both, or otherwiſe it is not good. But if the Leaſe be ſuch a Leaſe 6% 
warranted by the Statutes, the Biſhop may make it without the Confirmation of the Kin : 
the Patron and Founder of Biſhopricks, or the Dean and Chapter; and ſo alſo it ſeems of 10 
reſt. And a Corporation Aggregate, as Dean and Chapter, Maſter and Fellows, and the like 
may grant without any Confirmation of the Founder; and this Grant will be good, Cy. In 
300, 301. 10 Co. 62. 5 Co. 3. Dyer 145, 273, 349, 338, 339, 61. . 

If a Biſhop, &c. grants an antient Office belonging to his Biſhoprick, although it be but 
for the Life of the Grantee, yet it muſt be confirmed by the Dean and Chapter, otherwiſe it 
is not good, 10 Co. 62. | 

If a Parſon or Vicar had made any Leaſe for longer Time than his own Life, it muſt hays 
been confirmed by the Patron and Ordinary : But at this Day although it be confirmed by 
the Patron and Ordinary, yet the Leaſe is good for no longer than during the Parſor's or. 
dinary Reſidence, except it be impropriated. Dyer 52. Stat. 13 Eliz. c. 20. 

If a Parſon leaſes his Rectory for fixty Years, and this is confirmed by the ſucceedin 
Biſhop, and ſucceeding Patron alſo, neither of them being Biſhop or Patron at the Time of 
granting of the Leaſe, it is good. Cro. Car. 38. pl. 3. 

If Tenant for Life grants a Rent- charge to F. S. and his Heirs; in this Caſe he in Re- 
verſion muſt confirm it; otherwiſe the Grant of the Rent will be good for no longer than 
the Life of the Tenant for Life. Co. 147. 

Where a Man has an Intereſt in any Lands, Tenements, Rents, Commons, Felons Goods, 
or the like, by any Grant of any of the Kings of the Realm, he need not have the Con- 
firmation of any or of every ſucceeding King. Alſo Grants of Fairs, Markets, Wartens, 
and the like, made by one King, will be good in Law againſt his Succeſſors without any 
Confirmation. But all ſuch as have any judicial or miniſterial Offices, Commiſſions and Au- 
thorities derived from the King, muſt have the Confirmation of every ſucceeding King, otter- 
wiſe they may loſe them. 8 Co. 167. Dyer 277, 327. Kelw. 145, 188. 


nd they 


(I) Where a Confirmation may be good for Part of the Eſtate, or for Part of the 
Thing, or not. 


A Confirmation by apt Words in cafe of a Leaſe for Years may be for Part of the Time, 
but in caſe of a Freehold it cannot be ſo. And ſo alſo it may extend to Part of the 
Thing before in Eſtate. And therefore if a Diſſeiſor, Tenant in Tail, Huſband of the Land 
he has in the Right of his Wife, or a Leſſee for Life makes a Leaſe for Years, and the Dif- 
| ſeiſee, Iſſue in Tail, Wife, or Leſſor makes a Confirmation of all the Land for Part of 
the Time, or of Part of the Land for all the Time; this Confirmation is good. But 
if any ſuch Perſon makes a Leaſe for Life, Gift in Tail, &c. the Diſſeiſee cannot confirm 
Part of the Eſtate but he muſt confirm all. And therefore if he confirms his Eſtate for 
one Hour, it is a Confirmation of the whole Eſtate. And ſo alſo if he confirms the Lend 
to the Diſſeiſor himſelf but one Hour, one Week, one Year, or for his Life, Fc. this is 4 
good Confirmation of the Eſtate for ever. And if it be a Leaſe for Years that is confirmed, 
Care muſt be had to the Manner of the Confirmation, for if the Confirmation be of the 
Eſtate or the Term for one Hour; this is a good Confirmation for the whole Time: And 
therefore the Confirmation muſt be had of the Land, To have and to hold for Part of ih 
Term; and being ſo made it may be good for that Time only, and no longer, Lit. 5. 519. 
520, Co. Lit. 297. 5 Co. 81, 82. 


__ _ _— Y 


Ch. ö. f. 14. Conürmatton. 
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000 The Force and Virtue of a Confirmation, and how it ſhall enure and be conſirued 


and tagen. 


FI make Feoffment on Condition, and before the Condition broken I confirm the Eſtate 

of the Feoffee abſolutely ; this will not extinguiſh the Condition. And yet if the Condi- 
tion be broken firſt, ſo that my Entry is lawful ; the Confirmation will extinguiſh the Con- 
den. And if the Feoffee makes a Feoffment over abſolutely to another, and I confirm the 
Eſtate of the ſecond Feoffee whether it be before or after the Condition broken by this the 
Condition is diſcharged. 11 H. 7. 29. Co. 146. 

if the Lord confirms the Eſtate of his Tenant in the Tenements, or one that has a Rent, 
common, or Profit out of Land confirms to the Tertenant his Eſtate; in theſe Caſes not- 
wicaſtanding this Confirmation the Seigniory, Rent, Common, Gc. continues, and this ſhall 
not enure to extinguiſh it. Lit. F. 535, 536, 537. | 5 | 

If the Diſſeiſee and a Stranger diſſeiſes the Heir of the Diſſeiſor, and the Diſſeiſee confirms 
the Eſtate of his Companion z this ſhall not enure to extinguiſh the ſuſpended Right of the 
Diſſeiſee, but when the Heir of the Diſſeiſor ſhall re-enter it ſhall be revived. And if the 
Grantee of a Rent-charge, and a Stranger diſſeiſe the Tenant of the Land, and the Grantee 
confirms the Eſtate of his Companion; this ſhall not enure to the Rent ſuſpended to extin- 
oviſh it, but after the Re-entry of the Tenant, the Rent ſhall be revived. Co. Lit. 298. 
” If have an Eſtate in Land for my Life, and he in Reverſion confirms the Eſtate to me 
and my Wife for the Term of our Lives; this ſhall enure only as a Confirmation of my Eſtate, 
and not ſo as to give any Eſtate to my Wife. But if I have a Leaſe for Life or Years in 
Right of my Wife, and he in the Reverſion confirms the Eſtate to me and my Wife, To have 
* to Hold to us for our Lives; this ſhall enure not only to confirm the Eſtate, but alſo to 
create an Eſtate to me after my Wife's Death: And in Caſe of a Leaſe for Years, it makes 
our Eſtate joint; but in Caſe of a Leaſe for Life, I ſhall take by Way of Inlargement of 
Eſtate for my Life after my Wife's Death; and if in this Caſe the Confirmation be to me 
and my Wife, To have and to bold the Land to us two and our Heirs ; this ſhall enure to us 
in Fee-ſimple as Jointenants. | 5 

If Land be let to Huſband and Wife, To have and to hold the one Moiety to the Husband 
for bis Life, and the other Moiety to the Wife for her Life, and the Leſſor confirms to them 
both their Eſtate in the Land, To have and to hold to them and their Heirs ; in this Caſe as to 
the one Moiety, it enures only to the Huſband and his Heirs, but as to the other Moiety 
they hall he Jointenants. And yet if ſuch a Leaſe for Life be made to two Men by ſeve- 
ral Moieties, and the Leſſor confirms their Eſtates in the Land, To have and to bold to them 
ard their Heirs z by this they are Tenants in Common of the Inheritance. Co. Lit: 299. 

If the Diſſeiſee confirms the Eſtate of the Diſſeiſor, To have and to hold to him and his 


Heirs of his Body engendred, or To have and to hold to him for Term of his Life; this ſhall enure 


to him as a Fee-ſimple, and ſhall confirm his Eſtate for ever. Lit. $. 419. | 

If my Diſſeiſor makes a Leaſe for Life, the Remainder over in Fee, and I confirm the 
Eſtate of the Tenant for Life, this ſhall not enure to, nor avail him in Remainder. And if 
the Diſſeiſor makes a Gift in Tail, the Remainder to the right Heirs of the Tenant in Tail; 
this ſhall not extend to the Fee-ſimple, no more than if the Diſſeiſor makes a Gift in Tail, 
the Remainder for Life, the Remainder to the right Heirs of the Tenant in Tail, and the 
Diſſeiſce confirms the Eſtate of the Tenant in Tail; for this ſhall extend only to the Eſtate- 
til, and not to the Remainder for Life or in Fee. But if the Diſſeiſee in the firſt Caſe, 
confirms the Eſtate of him in the Remainder ; this ſhall enure to and avail the Tenant for 
Life. And ſo if a Diſſeiſor makes a Leaſe for Life and keeps the Reverſion, and after the 
Diſſciſce confirms to the Diſſeiſor; this ſhall enure to the Tenant for Life. And ſo if a Diſ- 
ſcilor makes a Leaſe for Life to A. and B. and the Diſſeiſee confirms the Eſtate of A. this 


ſhall enure to B. and make his Eſtate good alſo in the other Moiety. And ſo if there be 


two Dilſeiſors, and the. Diſſeiſee confirms the Eſtate of one of them without ſaying more, 
this ſhall enure to them both. But if the Confirmation be of the Land, To have and to bold 
the Land to one; in this Caſe it may enure to him alone. So if a Diſſeifor infeoffs A. and 


5. and the Heirs of B. and the Diſſeiſee confirms the Eſtate of B. although it be but far his 


Life ; yet this ſhall enure to both, and to the whole Fee-fimple. Co. Lit. 297, 298. 

lf a Leaſe be made for Life to A. the Remainder to B. for Life, and the Leffyr confirms 
tieir Eſtates in the Land, To have and to hold to them ang their Heirs; this ſhall enure as 
o the one Mœiety to A. in Fee after the Death of B. and as to the other Moiety in Fee to 
V. after the Death of A. Co. Lit. 299. If 
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Confirmation. Part ]. 


If Lands be given to two Men, and the Heirs of their two Bodies begotten, and the p- 
nor confirms their Eſtates in the Land, To have and to hold the Land to them and their 1 wo 
this ſhall enure to them as a joint Eftate for their Lives, and after for ſeveral Inheritance. 
Co. Lit. 299. Bhs 

If che 1 Allee for Life, or the Diſſeiſor, makes an abſolute Leaſe for Years, and he in R 
verſton, or the Diſſeiſee confirms the Eſtate of the Leſſee for Years; this makes the Le c 
good for all the Time. So if the Diſſciſor makes a Leaſe for Life, and the Diſſeiſce e 
firms the Eſtate of the Leſſee for Life; this makes the Eſtate good for the Life. eps 
he in Reverſton confirms the Eſtate of the Termor but an Hour ; this makes it good Þ 
all the Term. And if an Eſtate for Life or in Fee be confirmed but for one Hour, it wp 
good Confirmation for all the Eſtate. And if the Diſſeiſee confirms the Eſtate of the Dir. 
ſciſor, To have and to bold for one Hour, Year, or for Life, or in Tail; this is a good Co ; 
firmation for ever, and makes his Eſtate unavoidable. And yet if the Diſſeiſee confirms 0 
Land, Habendum the Land for Life, or Tail, Oc. contra. Lit. §. 516, 519, 520, 521, 5 Na 

Co. | 
? If Fe STE Leaſe be made for forty Years, and the Leſſor confirms the Term for twent 
Years; this is a good Confirmation of the whole Term; but if he confirms the Lang fat 
twenty Years, it may be good for that Time only, and no longer; wherein as in diverz 
other Caſes before obſerved, that the very Words whereby the Confirmation is made, are 
much to be heeded, for Parols font plea. Dyer 52, 339. 5 Co. 81. 

If Tenavt in Tail or for Life of Land, lets it tor Years, and after confirms the Land to 
the Leſſee for Years, To have and io held to the Leſſee and his Heirs for ever; by this the 
Leſſee has only an Eſtate for Term of the Life of the Tenant in Tail, or for Life, and therein 
his Leaſe for Years is extinct. Lit. §. 606, 607, 610. | 

If Tenant for Life grants a Rent to another and his Heirs during the Life of the Tenare 
for Life, and the Leſſor confirms to the Grantee and his Heirs ; this ſhall be conſtrued tg 
be an Eſtate for Life only, and no Inlargement of the Eſtate. But if Tenant for Life gran 
a Rent-charge in Fee, and the Leſſor confirms it, this ſhall be conſtrued to be a Confirmation 
of the Fee-ſimple. Co. 147. Co. Lit. 3o1. | 

A Man, in Conſideration of natural Love and Affection which he bore to his Son, bargained 
and ſold, gave, granted and confirmed, the Land to him and his Heirs; the Deed was in- 
rolled, (But Note, the Inrolment fignified nothing in this Caſe) : The Queſtion was, whether this 
Land would paſs, and how? Thereupon it was reſolved that it ſhould not paſs by way cf 
Uſe, unleſs Money was paid, or the Eſtate executed; but becauſe the Son was then in Pol- 
ſeſſion, it was held to enure by way of Confirmation. Cro. Zac. 127. pl. 17. 


8 ECT. XV. 
8 Of Aſſignments. 


(A) Aſrgnment what, Aſignor and Aﬀfenee, who, 
An Aſtignment is the Setting over, or Transferring a Right or Intereſt which one hat 


in a Thing to another. 
The Afignor is he who makes the Aſſignment, and the Aſſignee is he to whom it is made. 
An Aſſignee is he to whom the Thing is appointed or aſſigned, to be occupied, uſed, paid 
or done; and is always ſuch a Perſon, who has the Thing ſo aſſigned in his own Right and 
for himſelf; i. e. the Intereſt is veſted in him. 


(B) Things requiſite in an Aſſignment. 


HERE needs no Conſideration in an Aſſignment by Tenant for Years; for the Tenum 

and Attendance, and being ſubject to Forfeiture and Payment of Rent, (if there were 

any) is ſufficient to veſt an Uſe in the Aſſignee. Med. 263. 
An Aſſignment is uſually made by the Words have given, granted, aſſigned and ſet cc. 
See before, p. 230, 231. | ys 
In an Aſſignment it is neceſſary to have Covenants. 
Firſt, On the Aſſignor*s Part, viz. to ſave harmleſs of former Rents, Grants and Incum- 
brances, and for the Delivery of Evidences and Deeds; that the Aſſignor is Owner in Poſ- 


ſeſſion, and has Power to grant and aſſign ; that the Aſſignee may quietly enjoy, to make fur- 
ther Aſſurance, &c. | 


> Secondly, 


„„ 


Ch. 6. §. 15. Aſſignments. 


G__— 5 . 
$condly, On the Afignee's Part, viz. to pay the Rent, to perform Covenants, Cc. 
See before Chap. 4. Of 7 hings neceſſarily incident to a good Deed. 


(C) Of what an Aſſignment may be made, or not. 


HERE may be an Aſſignment of Lands given in Fee, for Life or Years; of a Mort- 
+ page for Years forfeited, the Mortgagor being made a Party and confirming the Aſſign- 
ment; of an Annuity, Rent. charge, Judgment, Statute, Sc. Wood's Inſt. B. 2, c. 3. 

Where a Perſon has a Term tor Years, he cannot grant and aſſign the ſame over, unleſs 
he has actual Poſſeſſion; but if he has not, then it muſt be by ſealing of the Deed upon the 
Ground. Carter 161. Cro. Elix. 483, 446, 447. 1 Lev. 47, 270, 271, 272. 3 Lev. 387. 

al: on $1. 
l if a Deviſee in Remainder of a Term articles for a valuable Conſideration to ſell it H this 
is a good Aſſignment in Equity, and the Deviſee in Remainder is atterwards but a Truſtee 
for the Purchaſor. Will. 574. 

An Authority or Truſt cannot be aſſigned over unleſs it be granted to him and his Aſſigns. 
Perk, & 99 4 Inſt. 85. Finch 16, 17, 31. And then it muſt be in Writing. 

A Right of Entry, or Thing in Action, or Cauſe of Suit, or Title for Condition broken 
cannot be granted or aſſigned over. | 
A Thing in Action, as a Bond, a juſt Debt, &c. is vulgarly ſaid to be aſſignable over 
and Aſſignments are ſometimes made of them; but the very Form uſed in ſuch Caſes (ex- 
cept in Caſes of Bankrupts, t infra) ſhew them not to be aſſignable in their Nature; for 
as the Allignee cannot fue for the ſame in his own Name, a Letter of Attorney is added 
in the ſame Deed, FN the Aſſignee to receive the Debt, Sc. or to ſue for it in 
the Name of the Aſſignor ; ſo that in Reality it amounts to little more than a Letter of 
Attorney to ſue in his Name. 


But the Paper, Parchment and Wax of a Bond, c. may be aſſigned over, and the Aſ- 
ſignee may keep or cancel it. Co. Lit. 232. 4. b. 

Altho* a Choſe in Aion cannot be aſſigned to a common Perſon, yet it may to the King, 
and he or his Grantee or Aſſignee may ſue for it in their own Name. Will. 252, 253. 
Vide Lutas 245. | 

Altho' a Choſe in Action is not aſſignable (i. e. to common Perſons ; ſee before) at Law, yet 
it is in Equity, where the Huſband may aſſign it alone, as he may any other Part of the 
Wife's perſonal Eſtate. 2 Will. 608. r, 

By a Settlement of Lands, a Sum of Money was to be raiſed for Daughters Portions; 
one of the Daughters married and died before her Portion was paid, whereupon the Huſ- 
band took Adminiſtration to her, and made an Aſſignment of all his Intereſt in that Por- 
tion to his Son whom he had by a former Wife : The Son by this Title, after his Father's 
Neath, ſued in Equity for the Money. Defendant inſiſted that tho* Choſes in Action might 
be aligned in Equity, on a Conſideration paid by the Party who had the Intereſt, and were 
recovered there by the Aſſignee; yet in this Caſe the Aſſignment being by an Adminiſtrator, 
and not the Perfon who had it in his own Right, this had never been allowed good. Per Lord 
* Keeper : There is a great Difference between the Aſſignment of the Party and of the Admi- 

niſtrator, where the Adminiſtrator is a Stranger, and has no Right but merely by the Ad- 
miniſtration : Bur here the Adminiſtration was pro forma only, and the Adminiſtrator had a 
Right to the Money as the Portion or Proviſion for his Wife; and it was diſpoſable by the 
Huſband as other Money. Decreed pro Quer*. 1 Chan. Ca. 169, 170. | 

A Poſſibility is not aſſignable in Equity, for that which is a Rule of Law (the Lord 
Keeper ſaid) is a Rule in Equity. 2 Vern. 563. But it may be releaſed , for it is unrea- 
8 there ſhould be an Incumbrance on a Man's Eſtate, that can no way be diſcharged. 

id. | 

Yet an Aſſignment of a contingent Intereſt which the Huſband has in Right of the Wife, 
or a Poſſibility of a Term tho* not good ſtrictly by way of Afignment, yet will operate as 
an Agreement where it is for a valuable Conſideration. 2 Will. 608. 

A. poſſeſſed of a Term ſettled it in Truſt to the Uſe of himſelf and his Wife for Life, 
Remainder to the Uſe of ſuch Iſſue of the Huſband and Wife as, he ſhould by Will ap- 
Point: He by Will ſettled it on B. his Son, who in the Life-time of his Mother aſſigned 
and releaſed it to C. to whom the Truſtees likewiſe aſſigned their Intereſt; and it was 
held by the Court, with the Advice of the Judges, that tho? a Grant of a future Poſli- 
bility is not good in Law, yet a Poſſibility of a Truſt in Equity may be good; and that 
it was the rather ſo in this Caſe, becauſe the Truſtees joined in it. 1 Chan. Rep. 29. 


8 Matters 


726 Allignments. e 


Matters of Eaſe and Pleaſure granted to a Perſon cannot be aſſigned; as to go to Church 
| over my Ground, to dine at my Table, &c, But generally ſpeaking, Matters of Pref 
i may be granted over. 

ö The Eſtates of Bankrupts may be aſſigned over by the Commiſſioners, and the Aſſgne 
may bring Actions relating thereto (as to recover, their Debts, Sc.) in their own — 
Stat. 1 Jac. 1. c. 15. N ; | 

The Judge's Certificate for taking and proſecuting Felons to Conviction, may be aligned 

; over once. Stat. 10 & 11 Will. 3. c. 23. 

q Bills of Exchange are aſſignable over. 

ö And ſo are all Notes whereby any Perſon ſhall promiſe to pay another, or Order, or Bearer 
the Money mentioned in ſuch Note. Stat. 3 & 4 Ann. c. g. , 

Bail-Bonds may be aſſigned over by the Sheriff, Sc. Stat. 4 & 5 Ann. c. 16. 

And Exchequer Orders, Stocks, &c. may be aſſigned or transferred from one to anothe; 

by different Statutes. 


(D) Ho far a Grantor or a Grantee, Leſſee, or his Aſſigns, are chargeable, befers 
or after an Aſſignment nade, with the Rent, &c. 


FE a Leſſee aſſigns over his Term, the Leſſor may charge the Leſſee or Aſſignee a he 
pleaſes ; but if he accepts the Rent of the Aſſignee (knowing of the Aſſignment) he has 
determined his Election, and cannot afterwards have an Action of Debt againſt the Leſſee fo 
the Rent due after the Aſſignment. But a Leſſor ſhall not be forced to take the Aſſignee 
for his Tenant. 3 Co. 23, 24, 64. 

By ſuch Acceptance of the Rent the Leſſor extinguiſhes the Privity of the Contract. But 
after ſuch an Acceptance he may have an Action of Covenant for his Rent. 1 Saund. 240 
241. Cro. Fac. 521, 334. Cro. Car. 518. & vide 3 Lev. 233. Carib. 178. : 

And altho' he refuſes to accept the Aſſignee as his Tenant, yet if he thinks proper he 
may afterwards charge him in an Action for the Rent. 2 Saund. 181. 

And if a Leaſe be made for Years rendring Rent, with a Condition, that if the Leſt: 
aſſigns his Term, the Leſſor may re-enter ; and the Leſſce aſſigns, the Leſſor receives the 
Rent of the Aſſignee, (not knowing of the Aſſignment) it does not exclude the Leſſor of 
his Entry ; for the Leſſee ſhall not take Benefit of his own Fraud. 3 Co. 64. 

And if a Leſſee for Years aſſigns over his Term and dies, his Executors are not charge- 
able for the Rent due after his Deceafe. Noy's Max. 71. 

If a Leſſee covenants for himſelf and his Executors (not Aſſignees) to repair the Houſe; 
Covenant lies againſt the Aſſignee tho' not named, it being for the Support of the Premiſks 
demiſed. 5 Co. 24. 3. 

Leſſee covenanted for himſelf and his Aſſigns to rebuild a Houſe before ſuch a Time, 
which he did not, but after the Time expired he aſſigned the Term; this Covenant does 
not bind the Aſſignee, as it was broken before the Aſſignment. Salk. 199. Goulſ. 129, 
Cro. Eliz. 457. Moor 399, 400. 

An Aſſignee of a Leaſe rendring Rent, after Enjoyment of Part of the Term, made an 
Aſſignment over for the Reſidue of his Term ; on a Bill brought againſt him to account for 
the Rent for ſuch Time as he held the Land, it was decreed, that he ſhould be chargeable 
for ſuch Time as he received the Profits. Fern, 165. 

In Strictneſs of Law in this Caſe there was no Privity of Contract to charge the Aſſignee; 
but by aſſigning his Intereſt he cannot diſcharge himſelf of the Rent without tendriog the 
Arrears, and giving Notice of the Aſſignment, for till then he is liable in an Action of 
Debt. 1 Lev. 215. and ſee above. 

So in an Action of Covenant likewiſe for the Rent due before the Aſſignment. 1 Salk. 81. 

But for Rent which became due after the Aſſignment, he is not liable tho' he does not 
give Notice of the Aſſignment. 1 Salk. 81. 2 Vent. 228. 

Where the Aſſignee of a Mortgagor was obliged to pay the Rent, tho* he never entered 
nor took Poſſeſſion, but loſt the Mortgage Money. Vide 2 Vern. 374. | 

By the Statute of Aſſignments, (32 H. S. c. 34.) All Perſons, their Heirs, Succeſſors and Aer, 
who have any Gift or Grant of the King of am Lands, &c. which belonged to any diſſelved Mona- 
ſteries, &c. and all other Perſons being Grantees er (1) Aſſignees to or by any other Perſon thas 
the King, and the Heirs, Succeſſors and Aſſigns of every of them, ſhall and may have and enjoy like 
(2) Advantages againſt the (3) Leſſees, their Executors, Adminiſtrators and Aſigns, by Entry for 
(4) Non-payment of Rent, Waſte, and other Forfeiture; and alſo the Remedies by Afiion only, fer 
not performing of other Conditions, Covenants, or Agreements contained and expreſſed in their Leaſes 
or Grants againſt Leſſees and Grantees, their Executors, Adminiſtrators and Aſſigns, as the Leſſors | 
or Grantors, or their Heirs or Succeſſors might if the Reverſſon of ſuch Lands, &c. had not come 
to the King's Hands. | Wh 
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— Who are Aſſignees within this Statute. A Bargainee of a Reverſio 
Conſideration of Money, is an Aſtignee within the Statute. Co. Lit. 21 5. 4. Godb. 162. | 
i Rell. Rep. 80. Owen 151. 2 Bu. 181. 1 Cen. 252. Moor 93, 98. Cro. Eliz. $33. N 

And if a Leſſor grants his Reverſion to the Uſe of A. and his Heirs, A. is an Aſſignee 
within the Statute. Co. Lit. 215. b. Moor 98. 4 Leon. 27, 29. 

„ IWho are intitled to the Advantages and Remedies in this Statute. 
BY That the Grantee of the Reverſion of every common Perſon, 
nal take Advantage of Conditions for Non-payment of Rent, Sc. Co. Lit. 215. @. 

A Bargainee of a Reverſion by Deed inrolled, in Conſideration of Money, is an Aſſignee 
within the ſaid Statute, but cannot take Advantage to enter upon the Leſſee for a Condition 
broken without giving Notice of the Bargain and Sale. Co. Lit. 21 5. a,b. Godb. 162. 
CRY EE Roll. Rep. 80. Owen 151. 2 Bulſt. 181. 1 Leon. 252. Moor 93, 98. 
Oo. Eliz. 8 33. 

2 of bo NY Godb. 262. Cro. Jac. 476. Bridg. 130. 


The Aſſignee of the Reverſion of a Copyhold Eſtate ſhall take Advantage of Covenants | 
upon this Statute. 3 Lev. 327. 


A Grantee for Years of a Reverſion on a Leaſe for Years may take Benefit of a Condi- 
tion. Co. Lit. 215+ 4. 

But a Grantee of Part of a Reverſion ſhall not have Advantage of the Condition, but he 
hall have the Rent upon an Apportionment. Co. Lit. 215, a. : | 


3. Againſt whom Advantages may be taken. The Statute i peaking only of Leſſees, does not 
extend to Donees in Tail. Co. Lit. 215. a, 


Nor to Covenantees upon Eſtates in Fee or in Tail, but only to Tenants of Eſtates made | 
vpon Leaſes for Lives or Years. Cro. Eliz. 864. | 
4. Of what Advantage, & c. may not be taken. Altho* the Words of the Statute are for | | 
Non-payment of Rent, doing of Waſte, or other Forfeiture, yet the Aſſignees ſhall not take 1 
Advantage of every Forfeiture by Force of a Condition, but only of ſuch as are either inci- A 
{ut to the Reverſion, as Rent, or for the Benefit of the Eſtate, as for not doing of Waſte, or | 
keeping the Houſe or Fences in Repair, or for preſerving of Wood, or ſuch like. 5 Co. 18. ih 
Murr 159, 243, 876. Owen 41. 1 And. 82. Raym. 250. 1 Saund. 159, And not for * | 
Payment of a Sum in Groſs, Delivery of Corn, Wood, or ſuch collateral Things. Co. Lit. 
215, 3. Dyer 304. | 1 
And forcher by the ſaid Statute, All Leaſes and Grantees of Lands, &c. for Years or Life, | 
their Executers, Adminiſtrators and Aſfigns, may have like Action, Advantage and Remedy againſt 
the Grantees of the King, or of any other Perſon, of the Reverſions of the ſame Lands, &c. or a | 
Part thereof, for any Condition, Covenant or Agreement in their Leaſes, as the Leſſees might have [1.4 
bad againſt the Leſſors or Grantors; all Benefit of Advantages of Recoveries in Value, by Voucher, | 
| 


n by Deed inrolled, in 


The Statute is general, 
as well as of the King, 


. 
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&c. only excepted. 


Aſſignment of a Bond is a Covenant that the Aſſignee ſhall receive it. Ld. Raym. 68 3. | 
The Property of a Cargo is in the Conſignee of the Bill of Lading, and he may aſſign it over, 5 
L. Raym. 271. | | 
i for the whole Term amounts to an Aſſignment, Ld. Raym. 99. 
New Aſſignment extra viam in the ſame Cloſe need not ſay al quam in barra, Ld, Raym. 91, 
551, | 
Where in aſſigning the Place of a Treſpaſs in a Replication it is neceſſary to ſay al quam in 
barra, Ld. Raym. 551. [14 
Plea of Aſſignment over by Aſſignee of a Term ought to ſay paſt Aſignationem, &c. but bf 
that Fault may be aided by pleading over. Ld. Raym. 367. | 1609 
An Apprentice aſſigned gains a Settlement with the ſecond Maſter. Ld. Raym. 68 3. {fl 
Rent may be reſerved upon an Aſſignment of a Term without Deed. Ld. Raym. 82. 
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Of Mortgages. 
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(A) Mortgage what. 
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Mortgage is a Pawn or Conveyance for ſecuring the Payment of Money borrowed and 
Intereft, of all one's Right or Title in Lands or Goods, on Condition to be! void on 
Payment of the Principal and Intereſt at the Day appointed. | 
He who mortgages or pawns is called the Mortgagor or Pawnor, and he to whom the 
orrgage or Pawn is made is called the Mortgagee or Pawnee, or Tenant in Mortgage. 


— 
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Moꝛtgages. Parti 


The Word Mortgage is derived of two French Words, Mort, i. e. Mortuum d 
i. e. Vadium, or Pignus. And it is called in Latin Mortuum Vadium, or Mor- yp Gage, 
Lit. 205. a. Zum. Co 

A Mortgage is ſo called for two Reaſons, the firſt (according to Lit. F. 332.) ig be 
it is doubtful whether the Feoffor will pay the Mortgage Money at the Day La 
if he does not pay, then the Land pledged upon Condition is taken from him for * 
(Note, Liiileton can't here mean that the Morigagee ſhall bave a greater Fſtat; . ver, 
Land than the Mortgager had, but that he ſhall have the like, whether in Fe fr 10 
or Years) and ſo dead to him upon Condition, c. And if he pays the Money the Life 
Pledge is dead as to the Tenant, &c. N 

And the ſecond Reaſon it is ſo called, is to diſtinguiſh it from that which is called p;. 
Vadium. Vivum autem dicitur vadium, quia nunquam moritur ex aligua parte quod ex * 
ventibus acquiratur. As if a Man borrows 1004. of another, and makes an Eſtate of I 0 
to him until he has received the ſaid Sum of the Iſſues and Profits of the Land, ſo th : 
in this Caſe neither Money nor Land dies, or is loſt, and therefore is called Yivzy — 
Co. Lit. 20g. | | 

All Place of Land are commonly called Mortgages, tho' improperly, as appears þ 
what is ſaid before; for Pledges of Land are either YVitum Vadium, or Mortuum Vadium , 

In the firſt Caſe the Pawnee is let into .the Receipts and Profits of the Eſtate till the Mo. 
ney is paid. 

And in the latter Cafe, which is more common, the Mortgagor holds the Lands; and if 
Failure of Payment be made, and the Mortgagee enters into the Lands, yet the Mort 
has an Equity of Redemption in the Court of Chancery, and may call the Mortgage to 2 
Account for the Profits. 

But when the Mortgagor holds the Lands, and the Money is not paid at the Day, he may 
bring his Bill to forecloſe the Equity of Redemption. 

See of Conditions in Deeds before at p. 261, Cc. | 

A. Mortgage is the ſame Thing as the Hypotheca of the Civilians, and may be defined a 
Pledging of Lands or other immoveable Thing for Money lent in ſuch Manner that the 
Profit or uſufrudus of the Thing pledged remains with the Debtor till ſuch Time as Default 
is made in Payment of the Money at the Time appointed. Abr. Ca, Eg. 3 10, 311, 

A Mortgage is but a Revocation pro tanto. 2 Ld. Raym. 968. 


(B) How @ Mortgage is made. 


T is uſually made by a Leaſe for a long Term of Years, by Leaſe and Releaſe, by Aſfgu- 
ment, Bargain or Bill of Sale, c. of which ſee a Variety of Forms in the Second Part. 


A Mortgage may be made without a Covenant or Bond for Payment of the Money. 
Will. 270. 


C) What ſhall be a good Mortgage. 


1 F A. agrees for a valuable Conſideration to convey Lands to F. S. and afterwards makes 
a Mortgage for a valuable Conſideration and without Notice, the Mortgagee ſhall hold 
his Mortgage againſt the intended Purchaſer. Will. 277. | 
Where a firſt Mortgagee is a Witneſs to a ſecond Mortgage, tho' there is no actual Proof 
of his knowing the Contents thereof, yet fince the Preſumption is that he might have 
known the ſame, this ſhall poſtpone him. Will. 394. 
It is a general Rule in Chancery, that once a Mortgage and always a Mortgage. 


(D) Of uſurious Mortgages. 


Hr Bargains are not always ſet aſide in a Court of Equity, for they may be fait, 
and it is only upon the Circumſtances of Fraud, or being extremely unreaſonable, that 


they can be overthrown. But Bargains of this Kind will be aſſiſted in Equity tho' there are 


= ſufficient Grounds to fet them quite aſide. Vide Vern. 271. 2 Chan. Ca. 136, 137. 
2 Vern. 15. 

And regularly the Party who comes to be relieved muſt reſtore the Money paid, Es. 
according to that Maxim in Equity, He who would have Equity muſt do Equity. A Perſon 
intitled to an Eſtate after the Death of two old Lives, took 3301. to pay 7004. when the 
Lives ſhould die, and the Eſtate falled, and mortgaged the Eſtates by way of Security 
No Relief was had againſt this Bargain tho* both the Lives died in two Years. And the 
Lord Keeper ſaid, Suppoſe theſe Lives had lived never ſo long, could the other Party haue 


Relief in Equity? No, there is no Precedent for it. 1 Vern. Rep. 141, 142. 5. being 
2 being 
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being poſſeſſed of a Reverſionary Term for thirty-ſix Years, to comm 5 N 
, 1 of the Value of about 2007. per Annum when the Eſtate ſhould fall, in res — t 
1083. borrowed of D. 2001. as a Security for which P. aſſigned his Term to D. defea- | 
ſanced to be void 125 Payment of 401. per Ann. for eight Years. P. brought his Bill to 14 
redeem pay ing Principal, Intereſt and Coſts; and the Defendant inſiſted on the Benefit of . 


- Bargain, having lent his Money on ſuch a remote Reverſion. The Court d 
bi mption on Payment of the 2007. with ſimple Intereſt at 6 J. per Cent. — rg 


cutity is as Uſurious and againſt Conſcience. 2 Vers. 402. 


(E) What ball be taken as a new M ortgage, 


N old Mortgage aſſigned to another ought to be taken as a new Mortgage. bu 
Aſſignee of a Mortgage ſhall be in a better Condition than the dn he 
Mortgagor comes into the Aſſignment. 3 Ch. Rep. 79. Chan. Ca. 218. | 
A ſccond Mortgage of Lands has been decreed where a former was bad and defective, 
the Land being ſtill chargeable with the Debt in Equity. Finch Rep. 29. 2 Vern. 554. 


(F) What ſhall affett a fecond Mortgage, or not. 


T has been held that if a prior Mortgagee conceals and denies his Mortgage to a ſecond 
Mortgagee before he lends the Money, the Eſtate in Equity ſhall ſtand charged in the 
Erſt Place for the ſecond Mortgagee's Debt. Finch Rep. 29. 2 Vern. 554. 

Where the firſt Mortgagee is a Witneſs to the ſecond Mortgage, though it does not ap- | 
ar that he actually knew the Contents of the ſecond Mortgage ; yet ſince the Preſumption | 
is that he might have known the ſame, this ſhall give a Preference to the ſecond Mort- \ | | 
gage. 2 Will. 394- 1 F 

f a Man lends Money on a Mortgage, and the Scrivener who was intruſted to draw the 1 
Mortgage _ had Notice of a prior Mortgage, this Notice ſhall affect the ſecond Mort- | 
zoe. 2 Vern. 5724. 5 n 7 | 
8 /. mortgaged a great Part of his Fſtate for 501, and afterwards became a Lunatick, and 
his Committee transferred this Mortgage and took up 400 l. more upon it; and Lord 


ChanceHlor declared the Mortgage ſhould ſtand as a Security for the 50 J. only. 
K | = | 


] 


(G) Of buying in old Incambrances to protect Mortgages, 


T HERE was firſt, ſecond and third Mortgagees, who had all lent their Money without 
Notice; the third Mortgagee hearing of the two former Securities, buys in the firſt 
!ncumbrance, viz. a Judgment that was ſatisfied, and he was allowed the Benefit of it to 
protect his own Security, tho? it was ſtrongly inſiſted to be againſt Conſcience and contrary 
to Equity, This Point was ſettled in the Caſe of Marſb and Lee, wherein the Court de- 
creed that a Mortgagee may protect his Mortgage by getting in an old Incumbrance, 
tho' nothing be due on it. Vern. Rep. 187, 188. Oban. Ca. 162. 2 Vent. 387. Hard. 173. 

{. Mortgagee buying in a precedent Security of the Lands contained in his Mortgage, 
and other Lands, ſhall hold againſt a middle Mortgagee of thoſe-Lands till all due on both 
Securities be paid and ſatisfied. Chan. Ca. 201, 202. 

Zut when only Part of the Lands are mortgaged to the firſt, and the whole to the ſecond, 
and after to the third, if the third Mortgagee buys in the firſt Title, it ſhall protect only 
that Part which is firſt in Mortgage. 2 Vent. 339. 

So a Purchaſor or Mortgagee coming in upon a valuable Conſideration without Notice, 
and then purchaſing in a precedent Incumbrance, ſhall protect his Eſtate againſt any Perſon 
that has a Mortgage ſubſequent to the firſt, tho? before the laſt Mortgage; and tho' he 
purchaſed in the Incumbrance after Notice of a ſecond Mortgage. 2 Vent. 339. 

In theſe Caſes a Bill may be brought to compel. the middle Mortgagee to redeem, or be 
forecloſed if he does not pay off both Securities. ad ard. 2% ci 

If a Man lends 600 J. on a Mortgage, and afterwards diſcovering that the Eſtate is pre- 
mortgaged to J. S. he gets in an old ſatisfied Incumbrance, and brings his Bill. againſt 
J. S. to redeem, or be forecloſed, he needs not prove the actual Payment of any Money 
for ſuch precedent Incumbrance, the having the Deed or an Acquittance being ſufficient, 
altho* it is objected that J. S. is equally a Purchaſer with him. 2 Fern. 279, 

If a prior Mortgage or Statute be brought in, pending a Bill brought by 4. againſt the 

ortgagor, and B. who buys in ſuch. bee 25 or Mortgage to forecloſe, a 

b. | as 
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Purchaſe be pendente lite, yet it will protect B. he being at Liberty to do what he can «, 
his own Security. 2 Vern. 29. See Mod. Ca. in Law and Eq. 153. Or 

But where 4. made a Mortgage to B. and afterwards a Commiſſion of Bankrupt 
taken out againſt him, and the Commiſſioners made an A ſſignment of the Eſtates, Ss, 
C. lent the Bankrupt 20004. on a ſecond Mortgage having no Notice of the firſt, tho 5 
afterwards got in the firſt Mortgage; yet it was held by two Lords Commiſſioners 2810 
one, that this prior Mortgage ſhould not protect the Mortgage ſubſequent to the Bank 
ruptcy, for every one is bound to take Notice of a Commiſſion of Bankruptcy, , Vim 
137, 160. 

"ud tho? a Purchaſor or Mortgagee may buy ia an Incumbrance, or lay hold on 4 
Plank to protect himſelf; yet he ſhall not protect himſelf by the taking a Conveyance from 
a Truſtee after he had Notice of the Truſt, for by taking ſuch Conveyance he becomes the 
Truſtee himſelf. 2 Yern. 271. 

Third Mortgagee buying the firſt ſhould be prior to the ſecond. Stra. 689. 


(H) In what Order Mortgages, Judgments, &c. are to be paid. 


ORTGAGES have been decreed to be paid to Creditors before Judgments ad 
M Recognizances, &c. but on Appeal to the Lords, it was adjudged that Mo 
ſhould not be preferred to other real Incumbrances; but Mortgages, Judgments, Statute, 
Sc. ſhould take Place and be paid according to Priority. 2 Vern. 525. 

If Lands are deviſed in Truſt to pay Mortgages in the firſt Place, and then Legacies, and 
the Truſtee is made Executor who mortgages the Lands to pay other Debts, the laſt Mon. 
gage ſhall be paid before the Legacies. „ 


(1) How Mcrtgagee muſt be ſatisfied where the Premiſſes fall ſhort, 


PFD lent a Sum of Money on the Mortgage of ſome Houſes, and had: 
Bond for Payment of the Money; afterwards he lent a farther Sum on the Equity d 
Redemption, and had a Bond for that likewiſe ; afterwards the Mortgagor became a Bark. 
rupt, and by fome Accident the Value of the Houſes ſunk ſo much that they were nc 
ſufficient to raiſe the Money firſt lent : A Bill was brought to have them ſold, and that x 
to fo much as they fall ſhort to anſwer the firſt Mortgage Money, the Mortgagee might 
come in upon his Bond as a Creditor z whereupon it was ſo decreed ; and as to the other 
Sum lent upon the Equity which was worth nothing, it muſt ſtand ſingly upon the Bond, 
Abr. Ca. Eg. 312. 5 


(K) Where Mortgage Money is preſumed to be fatisfied. 


M ORTGAGE Money ſhall be preſumed to be ſatisfied on a ſleeping M where 
the Lands go into other Hands by Purchaſe, and no Notice is given of the Mort 

age, c. and the Deed of Mortgage ſhall be delivered up and cancelled. Alſo Relief has 
— given in Equity againſt an old Mortgage where no Demand was made upon it in 
40 Years, and the Mortgagor decreed to hold the Lands and a Vacat to be entred on the 
Inrolment of the Mortgage. Chan. Rep. 105, 106. 


(L) To whom Mortgage Money ſhall be paid on Death of Mortgagee, and to whm 
Mortgages ſhall deſcend. | 


A LL Mortgages ought to be looked on as Part of the perſonal Eftate, and on the 
Death of the Mortgagee the Money ſhall be paid to the Executor, (becauſe ibt 
Mortgage Money came firſt out of the perſonal Eftate, and therefore ſhould return thither again) 
except the Mortgagee in his Life-time or by his laſt Will do otherwiſe declare and diſpolc of 
the ſame. Chan. Ca. 286. See Max. Eg. 21, 22. Ar. Ca. - Ting 327. 
A forfeited Mortgage in Fee has been decreed to be perſonal Eſtate, and to belong to the 
Executor and not to the Heir. Chan. Rep. 283. Vern. 412. ' 04208 
But where a Mortgage in Fee was deviſed to Daughters and their Heirs, 6c. the Court held 
that altho' it was a Mortgage as between the Mortgagor and Mortgagee, yet the Teſtator's 
Intent was, that it ſhould paſs to his Daughters as a real Eſtate to them and their Heis, 
and not as a perſonal Eſtate, and ſo decreed it to deſcend. Vern. 582, 383. 
So where a Mortgagee in Fee entred for a Forfeiture, and after many Years Injoyment 
fold the Land to J. S. and his Heirs; per Cur. the Eſtate ſhall not be looked * to be 4 
| ortgage 
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Benefit of the Heir. ern. Rep. 271: 
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What ſhall be gecounted Principal, and what Intereſt, and bat i 1 2 
00 Intereſt, and what the M ortgagee is accountable for, te ts age 


Mortgagee had aſſigned his Mortgage, and the Queſtion was, if what was really due 
to the Mortgagee, when he made his Aſſignment, for Principal and Intereſt, and paid 
him by the Aſſignee, ſhould be taken as Principal, or ſo much only as the Mortgagee firſt 
lent; upon Which it was decreed that all Money actually paid by the Aſſignee which was 
due to the Mortgagee, ſhould be Principal from the Time of the Aſfignment, but the 
5 the Mortgagee and Aſſignee was not to conclude the Mortgagor. Chan. 
e a Mortgagor ſigns an Account, whereby ſo much is admitted to be due for In- 
tereſt, this will not carry Intereſt; unleſs. the Mortgagor by ſome Letter or Writing under 
his Hand agrees to make it Principal. Will. 653. 

Equity apportions Intereſt due upon a Mortgage. 2 Will. 176. 

If a Mortgage be twenty Years old, it is generally ſaid, that the Mortgagee ſhall have 
no Intereſt on Intereſt in Equity; but in the Caſe of Howard and Harris, the Lord Keeper 
was of Opinion, and accordingly decreed, that as to ſo much Intereſt as was reſerved in 
the Deed of Mortgage being 60 l. a Year payable for 1000 J. principal Money, that ſhould 
be accounted Principal and carry Intereſt, | becauſe it being aſcertained by the Deed, Action 
of Debt would lie for it, and therefore there ought to be Damages for Non-payment. Vern. 
194, 195- | | 

1 is "Rule that a Mortgagee of a Mortgage forfeited ſhall have Intereſt for his Intereſt, 
and ſhall be only accauntable for what Profits he has received, and not for what he might 


have received except there were Fraud; and it was always the Rule that the Mortgagee 


aſſigning, the Aſſignee ſhall have Intereſt for the Intereſt then due. Chan. Ca. 2 58. 

7. S. mortgaged his Eſtate to the Plaintiff and died, leaving Defendant his Daughter and 
Heir who was an Infant, and had nothing to ſubſiſt on but the Rents' of the mortgaged 
Eſtate, and the Intereſt being ſuffered to run in Arrear, the Plaintiff threatened to enter on 
the Eſtate unleſs his Intereſt might be made Principal; upon which the Defendant's Mother 
with the Privity of her neareſt Relations ſtated . the Account, and- the Defendant herſelf 
(who was then near of Age) ſigned it; and the Account being admitted to be fair, it was 
held, that tho? regularly Intereſt ſhould not carry Intereſt, yet that in ſome Caſes and upon 
ſome Circumſtances it would be Injuſtice if Intereſt ſhould not be made Principal, and the 
rather in this Caſe, becauſe it was for the Infant's Benefit who without this Agreement would 
have been deſtitute of Subſiſtence. Ar. Ca. Eg. 287. l 2365 300523-20 tee 

But if a Mortgage he forfeited, and the Mo refuſes to teceive his Money due 
from the Mortgagor on Tender, he ſhall loſe his Intereſt from the Time of 'the Tender, 
Chan. Ca. 29. | . þ F. e TORTS on en 


Y Star. 4 & 5 . & M. c. 16. F. 4. it is enacted, That if it ſo happen thete be mote 
than one Mortgage at the ſame Time made by any Perſon or Perſons, to any Perſon 
or Perſons of the ſame Lands and Tenements, the ſevergl late or under Mortgagees, his, 
her, or their Heirs, Executors, Adminiſtrators or Afhgns ſhall have Power to redeem any 
former Mortgage or Mortgages upon Payment of the principal Debt, Intereſt, and Coſts 
miniſtrators or Aſſigns; any thing therein contained to the contrary thereof in any wiſe nat- 
withſtanding. © © 6 & ar flap nt Sire £5 5 
A Bill — 4 exhibited by the Creditors of a Mortgagor to have the Eſtate ſold for the 
Payment of their Debts, pending which Suit the Motreagee obtained a Decree. to forecloſe 
the Mortgager of the Equity of Redemption: Decreed that the Creditors ſhould redeem 
upon Payment of the Principal, Interct and Coſts to the Mortgages: Md Ca, in Low 
ond Eg. 153. i J ĩͤ:ÄK Sl 
A ſecond Mortgagee may redeem the firſt Mortgage; alſo Creditors. on Judgments, 
2 have been decreed to redeem Mortgages towards Satisfaction of their Debts. 2 Ch. 
One who comes in by à voluntary Conveyance may redeem a Mortgage. Vern, 193. 
Admitted he who comes to redeem 'a M rtgage ah ſhew'a Tit.” "View 12, | 5 . 


— 
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If 


Mortgage in the Hands of J. S. to make it Part of his perſonal Eſtate, but ſhall be fot the 


of Suit to the prior Mortgagee or Mortgagees, his, her, or their Heirs, Executors, Ad- 
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If a Man enters into a Bond in which he binds himſelf and his Heirs, and dies, kn 
a real Eſtate to deſcend to his Heir, ſubject to a Mortgage for Years, and the Heir fa 
the Equity of Redemption, the Obligee cannot redeem the Mortgage without firſt having a 
Judgment at Law. Abr. Ca. Hg. 31 8. FLASH "I 
A. gives a Bond to his inte Wife to leave her 1000 J. if ſhe ſurvive him; the Ma. 
Tiage was had, and A. died, leaving a Freehold and Copyhold Eſtate in Mortgage; and ˖ 
was held, that the Wife ſhould redeem both Eſtates, and hold over till ſhe was ſatisfies 
2 Vern. 480. © C0. in 


40) Of what a Bill in Equity may or may not be to redrem. 
A. Bill in Equity will not lie to redeem 'a Mortgage of Chambers in the Inns of Co, 


bw but the Plaintiff. muſt apply to the Bench or to the Judges of the Society 3 ſecus if on 
Application to the Bench they refer the Plaintiff to his Remedy in Equity. Will, 511. 


(P) Where one of two Things mortgaged, or Mortgage and Bond cannot be redes 
l without the other. | 


F A. mortgages his Tenement for 200 J. to B. and afterwards mortgages his Manor of 
I C. to B. likewiſe for 300 J. The firſt Mortgage being deficient in Point of Value, | 
was held, that if A. will redeem one, he muſt both. 2 Yern. 286. 

Where there is a Debt ſecured by Mortgage, and likewiſe a Bond Debt, the Mo 
or his Heir ſhall not be admitted to redeem the Mortgage without paying the Bond Dex 
too, if the Heir be bound. 2 Chan. Rep. 23. Fern. 244. 2 Vern. 177. Abr. Ca. Fg, 11, 
But ſee 2 Stra. 1107. Andr. 341. ob 

{nd if a Man makes two Mortgages of ſeveral Lands, and dies, and one of the More: 
gages is of an intailed Eſtate, or deficient in Value, the Heir of the Mortgagor ſhall oc 
redeem one without redeeming the other. 2 Fern. Rep. 207. 


(Q Mere a rw Ter is fubje to the old Reden ption. 


Ox E poſſeſſed of a renewable Term mortgages it to J. S. who gains a new Term from 
the original Landlord, to commence after the old one; this new Term ſhall be ſubjes 
to the old Equity of Redemption. Will. 511. | 


N) What a Mortcagor, &c. is liable to pay en Redemption.” 


F a Man has a Debt owing to him By Mortgage, and another by Bond from the ſame 
Perſon, he cannot tack them together againſt the Mortgagor, but he ſhall be let irio : 
Redemption on Payment of the Mortgage only; but the Heir in ſuch a Caſe ſhall not be 
let into a Redemption without paying both, becauſe the Land in his Hands is chargeable 
with the Bond even at Law; and ſince the Statute againſt fraudulent Deviſes, the Deviſee 
of the Equity of Redemption is in the ſame Caſe with the Heir, and cannot redeem without 
Payment of both, becauſe the Statute makes ſuch Deviſe void as againſt Creditors, and 
then the Deviſee ſtands in the ſame Place as the Heir muſt have done if no Deviſe had been 
28 but before that Statute ſuch Deviſee would not be liable to the Bond Debt. A. 
4. Eg. 325. a {oo Ste] LEY 8 een ; E | | 
"a 8 his Eſtate to B. and then aſſigned the Equity of Redemption to C. after 
wards D. obtained a Judgment againſt A. and B, the Mortgagee aſſigns to D. his Mortgagt, 
and then C. tenders the Money due to D. who had Notice of the Aſſignment of the Equity 
of Redemption upon his firſt purchaſing in his firſt Mortgage: It was: reſolved that (. 
Mould redeem, paying only the Money due on the Mortgage, and not what was due on 
the Judgment, becauſe the Equity of Redemption was never bound by the Judgment, for 
the Judgment was not confeſſed ſo as to become a real Lien upon the Eftate at the Time 
when this Equity was aſſigned, and therefore the Judgment could never charge or affect it; 
and conſequently C. purchaſed an Eſtate. not bound by the Judgment, and by Conſequence 
the Judginent-Creditor by purchaſing in the prior Mortgage could never defeat the Intereſt 
of C. It was alſo declared, that if a Perſon who had a firſt Mortgage ſhould, without 
the Conſent of the Mortgagor, purchaſe in a ſubſequent Judgment that a meſne Mort 
gagee or Aſſignee of the Equity of Redemption ſhould not be obliged to pay the Monej 
due on both Securities in order to redeem, becauſe ſuch Tranſactions of the Mortgagee was 
only to load the Eſtate without the Conſent of the Owner when he had no Proſpect of bet. 
tering his own Security. Abr. Ca. Eq. 320. 5 2 


is 


Ch. 6. §. 16. 2 Mortgages. 
3 dings on a Mortgage may be ſtaid without Payment of a Bond. 2 Sir. 1107; 
Andr. 341+ eee 
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(8) In what Time Redemption mill be made. 


o Clauſe can confine the Equity of Redemption of a Mortgage to the Lif, -time of 
the Mortgagor, or to him and the Heirs Male, or the Rare only of his Body. | 

fl, 269. 1 | | 199 

* * Plaintiff's Grandfather in 1686, mortgaged the Eſtate in Queſtion, about 101. per þ 
Ann. for ſecuring 100 J. in 1696. this Mortgage was aſſigned to Defendant, who was let ö 
into Poſſeſſion, and continued ſo ever ſince, | f 
| 
| 


| ver and is now, about ninety Years old : The Mort- 
agor died ſeveral Years ſince, leaving the Plaintiff's Father bis eldeſt Son of full Age; 


= likewiſe died in 1714. leaving the Plaintiff his Son and Heir then about twelve Years ' 
of Age, who brought his Bill for a Redemption, but was diſmiſſed: And Lord Chancellor i 
ordered it to be entered down as one of the Reaſons for diſmiſſing the Bill, that the Plaintiff 

had no Remedy by Ejectment at Law to recover the Poſſeſſion, being barred by the Statute | 
of Limitations, and he thought that a reaſonable Ground for this Court to follow as to | 
the Redemption in Equity. Ar. Ca. Eg. 31 Sea | Bot, 

Bur ſee firſt of Will. Rep. 271. where if a Mortgage was made nev 
ſince, yet if the Mortgagor, and thoſe claiming under him, had continued to pay Intereſt, 
the Length of Time was in ſuch Caſe no ObjeQion to the Right of Redemption, See 
Abr. Ca. 313, 314, 317: | FFF 

No Agreement in a Mortgage can make it irredeemable in Equity, as after the Death of 
the Mortgagor, Sc. 2 e dons 

And where a Mortgage was made redeemable during the Mortgagor's Life only, the 
Lord Chancellor decreed that the Heir ſhould redeem, 2 Ch. Rep. 127. Vern. Rep. 7, 
8, 190. | . 

Io Pearſon's Caſe the Lord Keeper ſaid, he would have a Rule to limit to what Time a 
Mortgage ſhall be redeemable ; and he conceived twenty Tears to be a fit Time, in Imi- 
tation of the Statute of Limitation of real Actions. Chan. Ca. 102. nn 

But a Mortgagor was allowed to redeem a Mortgage after fifty Years, the Length of 
Time being excuſed by Infancy, Coverture, an Account made up thirty Years before, 6c. 
Tho' this has been denied in a like Caſe by Reaſon of the Difficulty of the Account and 
great Length of Time. 2 Vern. 377) 418. A | 

A Mortgagor had Liberty to redeem before the Day of Payment limited in the Deed of 
Mortgage, where the Land was conveyed to the Mortgagee conditionally at fo much Rent, 
and the increaſing Rent exceeded the Intereſt of the Money; and altho* the Equity of Re- \ 
demption of Lands mortgaged was forecloſed by Decree ſigned and inrolled, and a Purchaſe [74 
made upon it, 'yet another Perſon was permitted to redeem on the extraordinary Circum- i 


er ſo many Years 


ſtances of the Caſe. Vern. 183. Finch's Rep. 406, 409. | { | 
x | | M. 31 | 1 F | i] 

(T) Where a Mortgagor concealing a former Incumbrance ſhall: loſe his Equity of 17 
Redemption. | . | y 


DY Stat. 4 8 5 V. & M. c. 16. intituled, An AZ to prevent Frauds by clandeſtine N ö 

Mortgages, it is recited, (§. 1.) That whereas great Frauds and Deceits are too often 4 
practiſed by neceſſitous and evil-diſpoſed Perſons, in borrowing of Money, and giving 
Judgments, Statutes and Recogniſances privately for ſecuring the Repayment of the {aid | 
Money ; and the ſame Perſons do afterwards borrow Money upon Security of their Lands 169 
of other Perſons, and do not acquaint the latter Lender thereof with the ſame, whereby | | 
ſuch late Lender is very often in Danger to. loſe his whole Money, or forced to pay off | 

the Debts ſecured by the ſaid Judgments, Statutes and Recogniſances, before they can have 

any Benefit of the ſaid Mortgages: And whereas divers Perſons do many Times mortgage 
their Lands more than once, without giving Notice of their firſt Mortgage, whereby 

Lenders of Money upon ſecond or after Mortgages do often loſe their Money, and are 

Put to great Charges in Suits and otherwiſe. And I 

(F. 2.) For Remedy whereof, and preventing the ſame as much as may be for the future, it 70 
is enated, That if any Perſon from and after the firſt Day of May 1693. ſhall borrow | | 
any Money, or for any other valuable Conſideration for the Payment thereof voluntarily ' 
give, acknowledge, permit or ſuffer to be entered againſt him ot them, one or more 
judgment or Judgments, Statute or-Statutes, Recogniſance or Recogniſances to any Per- 
ſon or Perſons; Creditor. or Creditors; and if the ſaid Borrower or Botrrowers, Debtor or 
Debtors, ſhall . afterwards take up or borrow any * Sum or Sums of Money of wy 1 
| 9 other Ig 


r 
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"other Perſon or Perſons, or for other valuable Confiderations become indebted to ſuch p17 


fon or Perſons, and and for ſecuring the Repayment and Diſcharge thereof, ſhall mort 
his, her or their Lands or Tenements, or any Part thereof, to the ſaid ſecond, or other 
Lender or Lenders of the faid Money, Creditor or Creditors, or to any other P 


erſ 
Perſons in Truſt for or to the Uſe of ſuch ſecond or other Lender or Lenders, Credizce 8 
Creditors, and ſhall not give Notice to the ſaid Mortgagee or Mortgagees of the ſaid Judg. 
ment or Judgments, Statute or Statutes, Recognifance or Recogniſances in Writing under 
his, her or their Hand or Hands, before the Execution of the ſaid Mortgage or Mortgages, 
unleſs ſuch Mortgagor er Mortgagors, his, her or their Heirs, upon Notice to him, 4 7 
them given by the Mortgagee or Mortgagees of the ſaid Lands and Tenements, his, her 
or their Heirs, Executors, Adminiſtrators or Aſſigns, in Writing under his, her or their 
Hands and Seals, atteſted by two or. more ſufficient Witneſſes of any ſuch former Jucg. 
ment or Judgments, Statute or Statutes, Recogniſance or Recogniſances, ſhall within ſix 
Months pay off and diſcharge the ſaid Judgment or Judgments, Statute or Statutes, Rc. 
cogniſance or Recogniſances, and all Intereſt and Charges due thereupon, and cauſe or pro- 
cure the ſame to be vacated or diſcharged by Record, that then the Mortgagor or Myr. 
gagors of the ſaid Lands and Tenements, his, her or their Heirs, Executors, Adminiſtia. 
tors or Aſſigns, ſhall have no Benefit or Remedy againſt the ſaid Mortgagee or Mortga- 
ees, his, her or their Heirs, Executors, Adminiſtrators or Aſſigns, or any of them, in 
uity or elſewhere, for Redemption of the ſaid Lands and Tenements, or any Part there. 
of, but the ſaid Mortgagee and Mortgagees, his, her or their Heirs, Executors, Ada 
niſtrators and Aſſigns, ſhall and may hold and enjoy the ſaid Lands ard Tenements for 
ſuch Eſtate and Term therein as were or was granted and ſettled to the ſaid Mortgage ot 
Mortgagees, againſt the ſaid Mortgagor or mer and all Perſon and Perſons lawtully 
claiming from, by or under him, her or them, reed from Equity of Redemption, and 
as fully to all Intents and Purpoſes whatſoever as it the ſame had been purchaſed abſolutly 
and without any Power or Liberty of Redemprion. ALS? | | 

(J 3.) And it is further enacted, That if any Perſon or Perſons who have or hath once 
mortgaged, or from and after the faid firſt Day of May ſhall mortgage any Lands or Te- 
nements to any Perſon or Perſons for Security of Money lent, or otherwiſe accrued or be- 
come due, or for other valuable Conſiderations ; and if the ſaid Morigagor or Mortgagots 
ſhall again mortgage the ſame Lands or Tenements, or any Part thereof, to any other 
Perſon or Perſons for valuable Conſiderations, (the ſaid former Mortgage being in Force, 
and not diſcharged) and ſhall not diſcover to the ſaid ſecond or other Mortgagee or Mort- 
gees, or ſome or one of them, the former Mortgage or Mortgages in Writing under his or 
their Hands, that then and in thoſe Caſes alſo the ſaid Mortgagor or Mortgagors, his, her 
or their Heirs, Executors, Adminiſtrators or Aſſigns, ſhall have no Relief or Equity of 
Redemption againſt the ſaid ſecond or after Mortgagee or Mortgagees, his, her or their 
Heirs, Executors, Adminiſtrators or Aſſigns, upon the ſaid after Mortgage or Mortgages, 
but that ſuch Mortgagee or Mortgagees, his, her or their Heirs, Executors, Adminiſtrators 
and Aſſigns, ſhall and may hold and enjoy ſuch more than once mortgaged Lands and Te- 
nements, for ſuch Eſtate and Term therein as were or was granted and conveyed by the 
ſaid Mortgagor or Mortgagors againſt him, her or them, his, her or their Heirs, Execu- 
tors or Adminiftrators, reſpectively freed from Equity of Redemption, and as fully to all 
Intents and Purpoſes as if the ſame had been an abſolute Purchaſe, and without any other 
Power or Liberty of Redemption. | 

(F. 4.) See it under the Head of redeeming Mortgages. 

(F. 5.) Provided always, that nothing in this Act contained ſhall be conſtrued, deemed 
or extended to bar any Widow of any Mortgagor of Lands or Tenements from her 
Dower and Right in or to the ſaid Lands, who did not legally join with her Hofbard 
— ſuch Mortgage, or otherwiſe lawfully bar or exclude her from ſuch her Dower or 

ight. 


(U) Where a Court at Law may relieve the Mortgagor (Eje&ment for the Land, 
Actions on the Bonds for the gage Money, Balls of Forecloſure, &c. being 
brought) on Payment of Principal, \ntereft and Coffs, 


Y Stat. 7 Geo. 2. c. 20. intituled, An Ad for the more eaſy Redemption and Forecleſure 

of Mortgages, (F. 1.) tt is reci at whereas Mortgagees frequently bring Actions 

of Ejectment the Recovery of Lands and Eſtates to them mortgaged, and bring 

Actions on Bonds given by Mortgagors to pay the Money ſecured by ſuch Mortgages, 

and for performing the Covenants therein contained, and hkewiſe commence * ft 9 
| ajeſty 
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elt) Courts of Equity to forecloſe their Mortgagors from redeeming their Eſtates, nd 


Courts of Law where ſuch Ejectments are brought have not Power to compel ſuch Mort- 
- ces to accept the principal Monies and Intereſt due on ſuch Mortgages, = Colts, or to 
1 ſuch Mortgagees from proceeding to Judgment and Execution in ſuch Actions; but 

pole, in which Caſe 


\ Mortgagors muſt have Recourſe to a Court of Equity for that Pur 
— the Courts of Equity do not give Relief until the Hearing of the Cauſe: And for 
ſame, it is enaſted, That from 


Remedy thereof, and to obviate all Objeftions relating to the 


after the firſt Day of Eaſter Term 1734. where any Action ſhall be brought on any Bond 
a Payment of the Money ſecured by ſuch Mortgage, or Performance f the dn dee 
cberein contained; or where any Action of Ejectment ſhall be brought in any of his 
Majeſty's Courts of Record at * eſtminſter, or in the Court of Great Seſſions in Wales, 
or in any of the ſuperior Courts in the Counties Palatine of Cheſter, Lancaſter or Durham, 
by any Mortgagee or Mortgagees, his, her or their Heirs, Executors, Adminiſtrators or AC- 
ſigns, for the Recovery of the Poſſeſſion of any mortgaged Lands, Tenements or Heredita- 
ments; and no Suit ſhall be then depending in any of his Majeſty's Courts of Equity, in 
that Part of Great Britain called England, for or touching the Forecloſing or Redeeming of ſuch 
mortgaged Lands, Tenements or Hereditaments, if the Perſon or Perſons having Right to 
redeem ſuch mortgaged Lands, Tenements or Hereditaments, and who ſhall appear and be- 
come Defendant or Defendants in ſuch Action, ſhall at any Time pending ſuch Action pay 
unto ſuch Mortgagee or Mortgagees, or in Caſe of his, her or their Refuſal, ſhall bring 
into Court where ſuch Action ſhall be depending, all the principal Monies and Intereſt 
due on ſuch Mortgage, and alſo all ſuch Coſts as have been expended in any Suit or Suits at 
Law or in Equity upon ſuch Mortgage, (ſuch Money for Principal, Intereſt and Coſts, to 
be aſcertained and computed by the Court where ſuch Action is or ſhall be depending, or by | 
the proper Officer, by ſuch Court to be appointed for that Purpoſe) the Monies ſo paid to me 
ſuch Mortgagee or Mortgagees, or brought into ſuch Court, ſhall be deemed and taken to {0 
be in full Satisfaction and Diſcharge of ſuch Mortgage; and the Court ſhall and may diſ- | 
charge every ſuch Mortgagor or Defendant of and from the ſame accordingly ; and ſhall 4 
and may by Rule or Rules of the ſame Court compel ſuch Mortgagee or Mortgagees, at 1 
the Coſts and Charges of ſuch Mortgagor or Mortgagors, to aſſign, ſurrender or te convey wr 
ſuch mortgaged Lands, Tenements and Hereditaments, and ſuch Eſtate and Intereſt as ſuch 165 
Mortgagee or Mortgagees have or hath therein, and deliver up all Deeds, Evidences and 0 

It 


Writings in his, her or their Cuſtody, relating to the Title of ſuch mortgaged Lands, Tene- 

ments and Hereditaments, unto ſuch Mortgagor or Mortgagors - who ſhall have paid or 4 

brought ſuch Monies into the Court, his, her or their Heirs, Executors or Adminiſtrators, 17 

or to ſuch other Perſon or Perſons as he, ſhe or they ſhall for that Purpoſe nominate or ap- — 44 
int. | 


: {#4 
Equity will oblige the Mortgagee to ſuffer the Mortgagor to preſent to a Living. Stra. 403. 14-3 
| | | | | 


(W) Where a Court of Equity may make a Decree on a Bill of Forecloſure before 16 
fle Suit ſhall be brought to a regular Hearing. 17 


* by the ſaid Act (& 2.) it is enacted, That from and after the firſt Day of Eaſter | 
Term 1734. where any Bill or Bills, Suit or Suits, ſhall be filed, commenced or brought v4 
in any of his Majeſty's Courts of Equity, in that Part of Great Britain called England, by any 44 
Perſon or Perſons having or claiming any Eſtate, Right or Intereſt in any Lands, Tenements 4 
or Hereditaments, under or by virtue of any Mortgage or Mortgages thereof, to compel the | 
Defendant or Defendants in ſuch Suit or Suits (having or claiming a Right to redeem the | 
lame) to pay the Plaintiff or Plaintiffs in ſuch Suit or Suits the principal Money and Intereſt il 
due on any ſuch Mortgage, or the principal Money and Intereſt due on ſuch Mortgage, to- WOES | 
gether with any Sum or Sums of Money due on any Incumbrance or Specialty charged or 
chargeable on the Equity of Redemption thereof; and in Default of Payment thereof to 
forecloſe ſuch Defendant or Defendants of his, her or their Right or Equity of redeeming 
uch mortgaged Lands, Tenements or Hereditaments ; ſuch Court and Courts of Equity 
Where ſuch Suit or Suits ſhall be depending, upon Application made to ſuch Court by the 
Defendant or Defendants in ſuch Suit, baving a Right to redeem ſuch mortgaged Lands, 
enements or Hereditaments, and upon his or their admitting the Right and Title of the 
Plaintiff or Plaintiffs in ſuch Suit, may and ſhall at any Time or Times, before ſuch Suit or 
Cauſe ſhall be brought to a Hearing, make ſuch Order or Decree therein as ſuch Court or 
Courts might or could have made therein in Caſe ſuch Suit or Cauſe had then been regularly 
brought to Hearing before ſuch Court or Courts; and all Parties to ſuch Suit or Suits, ſhall 
be bound by ſuch Order or Decree ſo made, to all Intents and Purpoſes, as if ſuch Order 
or Decree had been made by ſuch Court at or ſubſequent to the Hearing of ſuch Cauſe or 
duit; any Uſage to the contrary thereof in any wiſe notwithſtanding. - 3 
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Mortgages, 1 


cauſe that is a Right ſet up only in a Court of Equity, and ſo may be here extinguiſhed 


And by F. 3. it is provided, That this Act, or any Thing herein contained, 
tend to any Caſe where the Perſon or Perſons againſt whom the Redemption i 
prayed, ſhall (by Writing under his, her or their Hands, or the Hand of his, her or the 
Attorney, Agent or Solicitor, to be delivered, before the Money ſhall be brought into f Ir 
Court at Law, to the Attorney or Solicitor for the other Side) inſiſt either that the Part ach 
ing a Redemption has not a Right to redeem, or that the Premiſſes are chargeable wich * 
or different principal Sums than what appear on the Face of the Mortgage, or ſhall * f 
mitted on the other Side, nor to any Caſe where the Right of Redemption to the te . 

ged Lands and Premiſſes in Queſtion in any Cauſe or Suit ſhall be controverted ot = 
ſtioned by or between different Defendants in the ſame Cauſe or Suit; nor ſhall be any Prejudie 
to any ſubſequent Mortgagee or Mortgagees, or ſubſequent Incumbrancer ; any Thing in — 
Act contained to the contrary thereof in any wiſe notwithſtanding. 8 

Decree to forecloſe Tenant in Tail ſhall bind his Iſſue in an Equity of Redemption, * 


— 
ſhall not ex. 
S Or ſhall be 


ban. Ca. 220. | 
” Yet if there be an Infant in the Cafe, he ought not to be forecloſed without a Day to ſhe 
Cauſe after he comes of Age; but the Court may decree the Lands to be fold to pay Detre 
and that will bind the Infant. Vern. Rep. 295. | . 
If an Annuity be granted out of Lands redeemable on Payment of Money, the Grantor 
cannot be forecloſed of the Land, but he may of the Redemption of the Annuity, 7, 
209, 210. 


(X) Of Re-conveyance of Mortgage on Payment of the Maney. See before (1; 
| Stat. 7 Geo, 2. c. 20. 


N a Bill to compel a Re- aſſignment of a Mortgage from the 25th of September 1722, 
there having been then a Tender made of 1000/7. Principal and Intereſt ; it appearcd 

that on the Day before the 25th of March 1722. the Mortgagor gave perſonal Notice in 
Writing to the Defendant the Mortgagee, that he would tender the Money and Intercſt be- 
tween the Hours of Ten and Twelve in the Morning, at Lincoln's Inn Hall, on the »;th 
of September 1722. which accordingly was done. It was objected, that Lincoln's In | al 
was not named in the Proviſo in the Mortgage Deed as the Place for the Payment of the 
Money, and therefore the Tender muſt be to the Perſon. By Lord Chancellor: The Mo- 


| ney being lent in Town, and after perſonal Notice given for the Payment thereof, and no 


been paid. Ld. Raym. 740. 


A 


Or it is, where a Man is ſeiſed or poſſeſſed of Land in Fee-ſimple, Fee-tail, for Life ot 
ſeſſed of other Goods in the like Manner, and they exchange their Lands or Goods the one 
to the other. Terms de la Ley, Tit. Exchange. Finch's Ley 27. Lit. & 62. 


Objection made by the Mortgagee to the Place at the Time of the Notice, it would be very 
hard to make the Mortgagor travel with this great Sum of Money where the Mortgagee 
lived; but in this Caſe it ought to appear that the Mortgagor from that Time always kept 
the Money ready; whereas the contrary thereof being proved that the Mortgagor was not 
ready to pay it, therefore the Intereft muſt run on; and decreed the Defendant to te- aſſ gn. 
2 Will. 378. | 
A Deed was in Nature of a Mortgage, with Covenant to re-convey on paying the Money, 
which was tendred at the Day and Place, and refuſed : The Money without Intereſt from 


the Tender, and to re-convey the Land, c. was decreed ; but that the Plaintiff ought to 


make Oath that the Money was kept, and no Profit made of it. 2 Chan. Ca. 206. 
The Statute of Limitations is no Bar to Ejectment on a Mortgage where the Intereſt has 


TE CT. XV. 
Of Exchanges. 


(A) Exchange what. 


N Exchange (Excambium) is the mutual Grant of equal Intereſts, the one in Exchange 
for the other. | 


Years; or is poſſeſſed of Goods, and another is ſciſed or poſſeſſed of other Lands, or po: 


for the other; and in this there is a double Grant, for each of them grants that which is bis 
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Exchanges. 


(B) The Nature and Effet of an Exchange; 


IE. Fruit and Effect of an Exchange is, that it gives the Intereſt, and g 
F erty of the Things exchanged, to either Party, according to the pour A 
f the Exchange be of Lands or Tenements of any Eſtate of Inheritance or Freehold, whe- 
ther it be by W ord or Deed, it has a Condition and a Warranty in Law incident and an— 
nexed to it as 2 Thing made by the Word Exchange, and tacite implied in every Grant of 
Exchange; a Condition to give a Re- entry upon all the Land given in Exchange, if he be put 
out of all or Part of the Land taken in Exchange; and a Warranty, to enable him to vouch 
and to recover over in Value ſo much of his own Land again given in Exchange as ſhall be 
recovered from him of the Land taken in Exchange, if he be ſued for it: So that upon every 
Exchange either Party, if he be put out of or loſe by Action the Land he takes in Exchange, 
has a double Remedy againſt the other; and yet this Remedy goes only in the Privity, and 
ſhall not go to an Aſſignee: As if A. exchanges Land with B. and B. be put out of all or 
Part of the Land upon a Title Paramount by a Recovery in a real Action or otherwiſe; in 
this Caſe B. may either enter upon his own Land again which he gave in Exchange, or 
elſe if it be in an Action brought he may vouch 4. upon tle Warranty in Law, and ſhall 
recover as much in Value againſt him of the Land he gave, as he has loſt of the Land he 
took in Exchange. But if B. aliens his Land taken in Exchange to C. and C. be put out 
© all or Part of the Land upon a Title Paramount, C. in this Caſe can neither enter upon 
the Land given to A. in Exchange upon the Condition in Law, nor vouch A. to Warranty; 
211d recover over in Value upon the Warranty in Law, And yet A. in this Caſe ſhall have the 
like Remedy againſt C. the Alienee upon the Condition and Warranty both as he had againſt 
J. But if A. himſelf implead C. for the Land he gave to B. in Exchange, C. may make 
uſe of this Warranty in Law by way of Rebutter againſt 4. And in all theſe Caſes where 
one of the Parties is put out of all or Part of the Land, or out of Part of the Eſtate by 
E-:ry, and the other Party enters upon the other's Land upon the Condition in Law, he may 
enter upon the whole Land and avoid the whole Exchange: But if he be impleaded for a 
Part only, or for the Whole, and a Part only be recovered from him ; in this Caſe he ſhall 
recover ſo much in Value of the other's Land only as he hath loſt, and no more: As if an 
Exchange be of three Acres for three Acres, and after one of the Parties is put out of one of 
the Acres by the Entry of a Stranger; in this Caſe he may enter upon the Whole three 
Acres he had given in Exchange, and ſo avoid the whole Exchange if he will. And if 4. 
and B. be Jointenants for Life, and the Fee-ſimple is in the Heirs of A. and A. exchanges 
this Land with C. in Fee, and then dies, and B. enters and avoids the Exchange for his Life, 
(as he may) in this Caſe C. may avoid the whole Exchange, and enter upon his own three 


Acres again, So if he in Reverſion diſſeiſes his Tenant for Life, and then exchanges the 


Land, and after the Tenant for Life enters, the other Party may defeat the whole Exchange. 
But in the Caſe of an Exchange of three Acres for three Acres, if one of the Acres were 
gained by Diſſeiſin, and the Diſſeiſee brings an Action and recovers it againſt the Diſſeiſor; 
in this Caſe if he vouches over the other Party to the Exchange, he ſhall recover ſo much 
in Value only of the three Acres he gave in Exchange, as the Acre he has loſt, and no more. 
4 Co, 121. 15 E. 4. 3. 9 E. 4.21. Bro. Exchange in toto, & Fitz. Exchange in toto. 


(C) When a Deed ſhall take Effect as an Exchange, or not. 


HERE. a Deed ſhall take Effect as an Exchange, there muſt be all the Conditions 

before mentioned in the Caſe. And yet note, that where one Thing is granted for 
another in the Nature of an Exchange, and for ſome of the Cauſes aforeſaid the Things 
cannot paſs by way of Exchange, there they may paſs notwithſtanding, by way of Grant, 
and the Deed may take Effect to other Purpoſes, although it may not enure and take Effect 
s an Exchange: And therefore if two be ſeiſed of ſeveral Acres of Land, and the one of 
them by Deed gives his Acre to the other, and the other his Acre to him, without any Word 


of Exchange, and each of them makes Livery of Seiſin to the other; in this Caſe although 


the Acres will not paſs by way of Exchange, yet they will 2 by way of Grant: And in 
tlis Caſe if no Livery of Seiſin be made, either of them all hold the Lands granted at 
Will only. And in like manner it is, if two agree to exchange Land, and after either of 
them levies a Fine, or makes a Feoffment of the Land to the other; by this the Land will 
paſs from each to other, but not by way of Exchange. So if A. and B. his Wife, and C. and 
D. his Wife, agree to exchange Lands, and A. _ B. enter into the Land they are to have 
9 m 
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Exchanges. Part | 


in Exchange, and then they make a Feoffment of their own Land to C. and his Father 

not to C. and D. his Wife; this ſhall not enure as an Exchange, and therefore C. ple 
may enter upon their own Land again, but the Feoffment is good. And if one alf D, 
a Woman her Dower in Exchange for Land; this ſhall not take Effect By 


as an f 
change, but it ſhall enure to be a good Aſſignment of Dower. Perk. F. 255, 178 885 
Fitz. Exchange 14. 272. 


(D) Things requiſite to the Perfection of an Exchange. 


T O the Perfection of an Exchange, and to make Things paſs by this Kind 
ance, theſe Things are requiſite ; | 


Firſt, That the Parties be able to give and take, and ſuch who may be Grantors and 
Grantees may make exchange. 

Secondly, The Things exchanged muſt be ſuch whereof an Exchange may be made: 
and an Exchange may be made of Things of the ſame Nature, as a Temporal Thing 
for a Temporal, Spiritual for a Spiritual; as a Houſe for a Houſe, Land for Land, G. 
or Things of a different Nature, a Houſe for Land or Rent, a Chamber in a Houſe * 
Common, &c. | | 


Thirdly, The Exchange muſt be in that Order and Manner as the Law requires; aud 
here note, 

1. That if all or Part of the Things whereof the Exchange is made do lie in ſeveral 
Counties, or lie in Grant and not in Livery, tho” in the ſame County, the Exchange my 
be made by Deed indented in Writing. | 

2. The Word Exchange muſt be had and uſed between the Parties making the 
Exchange. | | 


3. If any Rent, Reverſion, Seigniory, or the like, be granted by either Party, the Tenant 
mult attorn to the Grant. * 

Fourthly, Equality of the Eſtate is neceſſary for either Party to have a like Kind of Eſtate; 
ſo that if one's Eſtate be in Fee-ſimple, the other's be ſo too; for if one grant Lands in Fee- 
ſimple, and the other in Fee-tail, or one Land in Fee-tail, the other for Life, theſe Ex- 
changes are void. | 


Fifthly, The Exchange muſt be executed and perfected by Entry or Claim in the Life- 


of Corvey. 


time of the Parties. 


Of all which more fully hereafter. 


(E) Of the Parties to Deeds of Exchange. 


T7 an Exchange it 1s requiſite that the Perſons or Parties thereunto be able to give and 
take, and not diſabled by any ſpecial Impediment. 


And obſerve, that ſuch Perſons as may be Grantors and Grantees may make Exchanges, 
57 ſuch Perſons as are diſabled to grant, are diſabled to make Exchanges. See Tit. 

zunts. | 

An Exchange made between the King and a Subject is good, altho' the King holds his 
Lands in one Capacity, and the Subject in another. Co. Lit. 51. 

An Exchange made between an Infant and another, is not void but voidable only, the 
Infant at his full Age may affirm or avoid it at his Election. Mid. 

An Exchange made between a Tenant in Tail and another is not void but voidable; for 
it is good againſt himſelf during his Life, and his Iſſue at his full Age may affirm or avoid 


It at his Election. Bro. Exchange 9. Perk. §. 279. | 


An Exchange made between a Man De non ſane memorie and another is not void but 
voidable; for it is good againſt him, but his Heir may avoid or affirm it at his Election. 
Bro. Exchange 9. | 

A Man that holds Land in Fee-ſimple, Fee-tail or for Life, in the Right of his Wife, 
may exchange this Land, and the Exchange will be good as long as he and his Wife do live: 
And he with his Wife may exchange it for longer Titne, and the Exchange is good againſt 
e but his Wife after his Death may affirm or avoid it if ſhe will. Bro. Exchange 9. 

erk. I. 27 | | 


One Palſen or Vicar may exchange his Church or Benefice with another, and this Ex- 
change is good. Perk. F. 288. | | 
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The Diſſeiſor and Diſſeiſee may join together and exchange the Land whereof the Diſſeiſin 
was made with a Stranger for other Land ; but if it be made out of the Land and before 
he Entry of the Diſſeiſee, it ſhall not bind the Diſſeiſee, for he may avoid it. And a Diſ- 
cifor cannot exchange the Land he has gotten by Diſſeiſin with the Diflviſee for other 
Land; for this Exchange is void unleſs it be by Indenture or Fine, that it may work by 
way ol Eftoppel. Perk. F. 280, 273. 


The Leſſor and Leſſee may join together and exchange the Land leaſed for other Lan K 


and this is good; for it ſhall be ſaid to be the Surrender of the Leſſee 
the Exchange of the Leſſor; and therefore the Leſſee ſhall have nothi 
Land taken in Exchange. Perk. F. 279. ſed quere. 

Jointenants for Life, the Fee to one of them, may exchange their Land with a Stranger 
for other Land to hold in the ſame Nature, and the Exchange is good. But Jointenants, 
Tenants in Common, and Coparceners, cannot exchange the Lands they do ſo hold one with 
another before they have made Partition. Perk. F. 277, 281. 

if 4, and B. be Jointenants for Lite, the Fee to A. and 4. exchanges the whole Land 
with another for other Land this is good only for his Moiety, as ſome have ſaid. But ic 
ſcems notwithſtanding it is good for the Whole, until it be avoided by the other Join- 
tenant. Perk. §. 277. 


to the Leſſor, and 
ng to do with the 


(F) Of the Things Exchanged. 
& is requiſite in a good Exchange, that the Things exchanged be ſuch as whereof an E- 


change may be made. 

As to this obſerve, that an Exchange may be made of Things of the ſame Nature; as of 
a Temporal Thing for a Temporal Thing, a Spiritual Thing for a Spiritual, as a Houſe for 
a Houſe, Land for Land, a Manor for a Manor, a Church for a Church, Rent for Rent, 
Common for Common, a Horſe for a Horſe, one Piece of Plate for another, or the like : 
Or it may be made of Things of a different Nature; as of a Temporal Thing for a Spiri- 
tual, as of a Houſe for Land or Rent, a Chamber in a Houſe for Common, or for a Rever- 
ſion, Seigniory or Advowſon, of Land or Rent for a Right of Land or Releaſe of Right, 
of an Advowſon for Land, of a Rent for a Way, of a Horſe for a Piece of Plate, of a 
Gown for a Houſe, or the like. And Exchanges made of theſe Things, altho* the Things 
exchanged do lie in divers Counties, are good. Perk. F. 261, 262, 263, 266, 258. Lit. 
$, 62. Co. Lit. 51, 52. 

Alſo a Seigniory by Homage and Fealty, or the like, which is not valuable, may be ex- 
changed for Land, Rent, or any other ſuch like Thing. So-may a Seigniory by divine Ser- 
vice. But a Seigniory in Frankalmoigne cannot be exchanged with any but the Tenant of the 
Land that doth hold by the Tenure. And Houſes, Manors, Lands, Rents, Commons, 
Seigniories, Reverſions, and the like, may be exchanged in Fee-ſimple, Fee-tail for Life or 
Years ; ſo that an Exchange may be of an Inheritance for an Inheritance, of a Freehold for 
a Freehold, and of Chattels real for Chattels real. Perk. §. 258, 259, 260. 

If one grants Ybiteacre in Exchange for Blackacre, lying within the ſame or in two Coun- 
ties; this is a good Exchange. So if I grant a Rent-charge iſſuing out of my Land in ex- 
change to J. $. for an Acre of his Land, Sc. this is a good Exchange. So if I have a 
Rent iNuing out of the Land of J. S. and I grant this to J. K. in exchange for Land or 
other Rent; this Exchange is good when the Tenant has attorned to the Grant of the 
Rent. (For Attornment ſee before Title Gzants.) So if one has a Rent out of my Land in 
Fee, and J have the Land in Fee, and I grant the Land in exchange for the Rent; this 
is good Exchange. But if one grants me a Manor or Land, and I in exchange for the 
ſame Manor or Land grant unto him a Rent de novo iſſuing out of the ſame Land or Ma- 
nor; this cannot take Effect as an Exchange. So if one releaſes his Eſtovers that he has in 
ſuch a Wood, and delivers the Releaſe in exchange for Land given to him in exchange for 
the ſame Releaſe ; this is a good Exchange. 3 Ed. 4. 10. 9 Ed. 4. 21. Fitz, Exchange 16. 
Perk. F. 244, 262, 263, 266. | 
| If there be a Diſſeilor and Diſſeiſee, and the Diſſeiſce releaſes his Right to the Diſſeiſor 
in exchange for other Land; this is a good Exchange. Perk. F. 271. | 

So if the Diſſeiſor of an Acre of Land enfeoffs a Stranger of the ſame Acre of Land, 
and the Feoffee gives to the Diſſeiſee an Acre of Land in Fee in exchange for a Releaſe of 
8 I Right in the Acre of Land of which he was diſſeiſed; this is a good Exchange. 

er. F. 282, 

But if the Diſſeiſee grants his Right to a Stranger that has nothing in the Land in ex- 
change for an Acre of Land; this Exchange is not good, neither ſhall the Stranger take 
*7 Thing by this Grant, Perk. 5. 271. 10 
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Place or Na- 
ture, 


If there be Lord and Tenant by Fealty, and 124. Rent, and the Lord exchanges d. 
Scigniory with the Tenant for the Tenancy, or e conver/ſo, by Deed indented ; this is Nr 
by ſome to be a good Exchange. Perk. §. 240. * 

If I have a Rent iſſuing out of the Land of J. S. and I grant or releaſe the 
to J. S. in exchange ſor other Land; this is a good Exchange. So if I releaſe the ſa 
Rent unto him in exchange for a Way over his Ground; this is a good Exchano. 
Perk. F. 267. | of 

If I be ſeiſed of Lands to which J. S. has a Right of Action, and I give to him oth 
Land for a Releaſe of his Right; this is a good Exchange. | N 

And the ſame Law is of an Exchange of Land, and an Advowſon by Deed inden 
a Releaſe of Right in another Ad vowſon to an Uſurper when his Incumbent has bee 
ſeſſion of the Church ſix Months. Perk. §. 268, 269. 

It two Parſons of a Church make an exchange of their Benefices by Words of Exch; % 
and each of them reſigns his Benefice into the Hands of the Biſhop to the ſame Intent, 20 
the Patrons preſent accordingly, and the Preſentations are per viam permutationis, this i; 
good Exchange. Perk. §. 257. 

If three Acres of Land with an Advowſon appendant be given in exchange by J. x 9 
7. S. for a Chamber to be aſſigned by the ſaid J. S. at the Election of T. K. and he aſſigns 
two Chambers, and T. K. chuſes and enters upon one, and J. S. enters upon the Land; this 
Exchange is good notwithſtanding the Incertainty. So if J. S. gives his Manor of A. to J. 
K. in exchange for his Manor of B. or for his Manor of C. and he enters upon one of the(: 
Manors, and T. K. enters upon the Manor of A. this Exchange is good. Perk, &, 26, 
265. 

From what is beforementioned theſe Things are worthy of Obſervation. 

Firſt, That the Things exchanged need not to be in eſſe at the Time of the Exchange 
made, for a Man may grant a Rent de novo out of his Land in exchange for a Manor. 

And yet if I grant to another the Manor of A. for the Manor of B. which he is to have 
after his Father's Death by Deſcent, it ſeems this Exchange is void. 

Secondly, There needs no Tranſmutation of Poſſeſſion, for a Releaſe of Rent, Eſtovers, or 
Right of Land, for Land, is good. 

Thirdly, The Things exchanged need not to be of one Nature, ſo as they concern Lands 
or Tenements ; for Land may be exchanged for Rent, Common, or any other Inheritance 
which concerns Lands or Tenements; or Spiritual for Temporal Things, as Tithes; Tenure 
by divine Service for Land or a Temporal Seigniory, But Annuities, and ſuch Things 
which charge the Perſon only, and do not concern Lands or Tenements, or Goods and 
Chattels, cannot be exchanged for Land, Co. Lit. 50. Perk. §. 265. 


ſame Land 


ted, for 
nin Pol. 


(G) How an Exchange muſt be made. 


HIS Kind of Conveyance (which formerly was very common) was ſometimes made / 
Word without any Writing, (But ſee the Statute of Frauds in the next Chapter) and 
ſometimes it is made by Deed or in Writing : And which way ſoever it be made it muſt be 
made by the Word Exchange, which is a Word ſo appropriated to this Thing, as the Word 
Frank-marriage is to a Gift in Frank- marriage; neither of which can be made or deſcribed Y| 
by any Circumlocution. Co. Lit. 501. Perk. $. 253. | 
An Exchange muſt be made in the Manner and Order that Law requires; wherein theſe 
Things are to be known : 
1. That by the Common Law (before the Statute of Frauds, 29 Car. 2. c. 3.) if all er 
Part of the Things whereof the Exchange was made did lie in ſeveral Counties, or if all or 
Part of the Things whereof the Exchange was made were ſuch as lay in Grant and not in 
Livery, altho' it was in the ſame County; the Exchange was to be made by Deed indented 
in Writing, But where the Exchange was of Lands lying in the ſame County, altho it 
was of any Eſtate of Inheritance or Freehold, yet it might be by Word of Mouth without 
Writing. And ſo alſo it might be, if the Things exchanged lay in divers Counties, when 
the Exchange was made only for a Term of Years: And therefore if an Exchange Vas 
made between J. S. and T. K. of Lands lying in one and the ſame County, in Fee, or for Life, 
it might be by Word of Mouth: But if all or Part of the Lands of J. S. lay in one County, 
and all or Part of the Lands of T. K. lay in another County, this Exchange was to be made 
by Deed indented. And if an Exchange was made of Rent for Land, and the Land out of 
which the Rent is iſſuing, and the Land given in exchange for it, both lie in one Count); 
this Exchange was not good without Deed. So if an Exchange was made of the Rever- 
ſion of an Acre of Land for three Shillings of Rent ifluing out of another Acre of hn 
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| 
and both Acres were in one County; this Exchange was to be made by Deed indented, or ö | 
t would not be good. So if an Exchange was made of an Acre of Land, and a Rent out \ 
of another Acre for another Acre of Land and Common for three Beaſts, and all was in one | 
and the ſame County ; this Exchange was to be by Deed indented, or it would not be good : 
But if I was ſeiſed of a Manor to which he had Common Appendant or Appurtenant, and 
J. K. was ſeiſed of another Manor to which he had a Villain regardant, and both the Manors 
were in one County, an Exchange might be made of theſe Manors by Word of Mouth with- 10 
out Writing, and the Common and Villain would paſs as Incidents well enough. And yet if bi 

s, has an Office, whereunto Land belonged, and 7. X. had Rent iſſuing out of the Land 
of a Stranger, and all the Land was in one County, and the Office was to be uſed and occu- 

jec in the ſame County ; if theſe Things were exchanged, it was to be by Deed indented. 

Perk. F. 244. Co. Lit. 51, 52. Lit. F; 62. 9 Co. 14. Perk. $. 246, 247, 248, 249, 250. 

But now by the ſaid Statute an Exchange of Lands, Sc. muſt be by Deed indented, 

2. The Word Exchange mult be uſed in making the Exchange. Words, | 

As if 1 grant to you Whiteacre, To have and to hold to you and your Heirs in exchange | 

for Blackacre 3 and in Conſideration hereof you grant to me and my Heirs Blackacre in ex- 0 
change for Wprteacre ; for this Word is ſo individually requiſite, as it cannot be ſupplied 
by any other Word, neither will any Averment that it was in exchange, help in this Caſe : 
And therefore if A. by Deed indented gives to B. an Acre of I and in Fee-ſimple, or for 
Life, and by the ſame Deed B. gives to A. another Acre of Land in the ſame Manner ; this 
cannot enure as an Exchange: And therefore it no Livery of Seiſin, ſo as it may take Effect 
by way of Grant, it is utterly void. But by this Means Lands may be granted from one to 
another, for there needs no Livery of Seiſin. See of Livery of Seiſin, Tit. Gꝛants. 

So if an Exchange be made by Words between two of Lands in one County, and before 
their Entry Indentures are made between them of the ſame Lands without Words of Ex- 4 
change, and no Livery of Seiſin is made; this ſhall not paſs by way of Exchange. And * 
yet it has been held by ſome, that Permutatio, or ſome other Word of like Effect, may | 
ſupply the Word Exchange. Co. Lit. 50, 51. Perk. F. 252,253. 9 Ed. 4. 21. Fitz. Ex- f 
change 12. | 7 

"g That if any Rent, Reverſion, Seigniory, or the like, be granted by either Party, that 
then the Tenant do attorn to the Grant, for that Attornment is requiſite in this Caſe. (But 1 9 
ſee of Attornment, Tit. Otants.) And yet in the Caſe of the Grant of the Land in Poſſeſ- 
ſion in exchange, no Livery of Seiſin is needful. Neither is it needful that either Party to 
the Exchange come to the Thing given to him in exchange by the ſame Means and Man- 
ner of Aſſurance; for if a Leſſee for Life of one Acre, gives another Acre to his Leſſor in 
Tail in exchange for a Releaſe from him of that Acre, To have and to hold in Tail in like 
Manner; this is a good Exchange. Perk. F. 229, 263, 276, 289. 

An Exchange may be made to take Effect in futuro as well as in præſenti; for if an Ex- When to take 
change be made between me and T. K. that after the Feaſt of Eaſter T. K. ſhall have my Effect. 

Manor of Dale in exchange for his Manor of Sale; this is a good Exchange. Perk. §. 265. 

If an Exchange be made in Writing of Land, and it limits and expreſſes no Eſtate that Eſtate limited 
either Party ſhall have in the Thing exchanged, yet this is a good Exchange. But if an or not. | 
Eſtate for Life be limited expreſly to one, and no expreſs Eſtate is limited to the other; | | | 
thisis not a good Exchange, 19 H. 6. 27. Perk. F. 275. as ſhall be ſhewed in the next Place. * 


(H) Of the Equality of the Eſtates or Intereſls exchanged. 


39 THER Thing required in a good Exchange is Equality of Eſtate, viz. that either 
Party have the like Kind of Eſtate of the Thing exchanged, ſo that if one has an 
Eſtate in Fee- ſimple, the other has ſo likewiſe, and ſo tor other Eſtates. For if one grants 
that the other ſhall have his Land in Fee-ſimple for the Land which he has of the other in 
Fee-tail ; or that the one ſhall have in the one Land Fee-tail, and the other Land but for 
Term of Life; or that the one ſhall have in the one Land Fee-tail general, and the other 
in the other Land Fee-tail ſpecial z or that the one ſhall have in the one Land for Life, and 
the other in the other Land but for Years : Theſe Exchanges are void, and cannot take Effect 
s Exchanges. Fitz. Exchange 15. Lit. F. 64, 65. Perk. 276. Co. Lit. 50, 51, 
And therefore if the Lord releaſes to his Tenant his Services in Tail, in Exchange for 
other Lands given to the Lord in Exchange in Tail alſo, this Exchange is void ; for by this 
releaſe made by the Lord, the Services are gone for ever. Perk. F. 283. | 
So if Tenant for his own Life exchanges with him that is Tenant for Life of another; 
this is not a good Exchange. And yet for the ſeem Reaſon it ſhould ſeem, if Leſſee for 
twenty Years of his Land, exchanges with another for other Land for forty Years ; that this 
ſhould not be a good Exchange. Perk. $. 75 Fincbe's Ley 27. 5 
| 9 ut 
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where a Reverſion, Rent or Seigniory is granted in Exchange, it muſt be perfected and 


But if Leſſee for Life be of an Acre of Land,. and he gives another Acre of 
Leſſor in Fee-tail, in Exchange for a Releaſe of all his Right in the Acre that he hola, f 
Term of his Life, To hold to him and the Heirs of his Body engendred ; this is 3 r. 
Exchange. Perk. F. 276. | 8 

Or if Tenant for his own Life exchanges with him that is Tenant in Tail, after Poffibi 
of Iſſue extinct; this Exchange is good. 11 Co. 80. ” 

And yet if an Eſtate for Life be expreſſed to the one Party upon the Exchange, anden 
Eſtate is expreſſed to the other Party; it is ſaid that this Exchange is not good, ang 5 
where no Eſtate is expreſſed, the Party ſhall have an Eſtate for his own Life. Pert 5 15 ; 
19 H. 6. 27. | 

"But in theſe Caſes it is not neceſſary, that the Parties to the Exchange be ſeiſed of an equal 
Eſtate at the Time the Exchange is made; for if Tenant in Tail, or Huſband in Right gf 
his Wife, exchange their Land in Fee-fimple with another for Lands he has in Fee-ſimple, 
this is a good Exchange until it. be avoided by the Iſſue or the Wife. Neither is it neceſſary 
that both Eſtates be in Poſſeſſion 3 for one may grant an Acre in Poſſeſſion in Exchange for 
an Acre in Reverſion, and this Exchange is good. Neither is it neceſſary, that there be an 
Equality in the Value or Quantity of the Lands exchanged; for if the Land of one of the 
Parties be worth one hundred Pounds, and the Land of the other but ten Pounds; or the 
Land of one of the Acres be an hundred Acres, and the Land of the other but ten c, 
if the Eſtates given be equal, the Exchange is good. Neither is Equality in the Quality or 
Manner of the Eſtates requiſite z for if two Jointenants be in Fee of an Acre of Land, ang 
they grant that Acre to another in Exchange for other Lands, To have and to hold a Moiety 
to one of them and his Heirs, and a Moiety to the other and his Heirs, which is an Eſtate in 
Common; or two of them give Land in Exchange to A. and his Heirs, for Lands from 
A. to them two and their Heirs, altho' the one Party has a joint Eſtate, and the other a ſole 
Eſtate z yet the Exchange is good. The like Law is, if the Land of one of the Parties be 
of a defeaſible Title, and the Land of the other of an undefeaſible Title, this Exchange is 
good till it be avoided. Co. Lit. 51. Perk.$. 280, 281, 289. Lit. F. 6. 

An Acre in Poſſeſſion may be given in Exchange for the Reverſion of another, expeQant 
upon a Leaſe for Life or Years, where no Rent 1s reſerved, and it ſhall be good ; for they 
ſo took it, and no Party was deceived, Cro. Eliz. 902. pl. 6. Moor Caſe 909, 


— 
Land to his 


(I) Of the Execution of an Exchange. 


A HER Thing required in a good Exchange is, that there be an Execution and 
Perfection of the Exchange (if of Land, vide Mod. Rep. gi.) by Entry or Claim in 
the Life- time of the Parties, viz. That both the Parties to the ſame Exchange do enter into 
the Things taken in Exchange, if they be ſuch Things as they may enter into; for until 
the Exchange be executed by Entry, or the like, the Parties thereunto have no Freehold in 
Deed or in Law in the Things exchanged, altbo* the ſame Things do lie in one County: 
And if either of the Parties die before he enters into the Lands by him taken in Exchange; 
hereby the whole Exchange is become void, if his Heir will ; but if one of the Parties en- 
ters, he ſhall not firſt begin to avoid the Exchange. Bur if the Parties enter at any Time 
during their Lives, it is ſufficient, unleſs the Poſſeſſion be before diveſted by an elder Title; 
as by Entry for a Condition broken, Entry by a Diſſeiſee of his Heir, or the like, and not 
reveſted again before the Entry. As if an Exchange be had between two of Land, and be- 
fore their Entry by Force of the Exchange they are, or one of them is diſſciſed of the Land 
exchanged, and the Diſſeiſor diſſeiſed thereof; and then they enter according to the Ex- 
change, and put out the Heir of the Diſſeiſor, this ſhall not be ſaid to be an Execution 
of the Exchange; but if the Diſſeiſee has recovered the ſame Land againſt the Heir of 
the Diſſeiſor, this ſhall not be ſaid to be an Execution of the Exchange; but if the 
Diſſeiſee have recovered the fame Land againſt the Heir of the Diſſeiſor by Writ of 
Entry, and has Execution, then he may execute the Exchange by Entry. And in Caſe 


executed by the Attornment of the Tenant in the Life-time of the Parties, otherwiſe the 
Exchange is not good; but in this Caſe after Attornment is made, it feems the Exchange 
is perfect without any Entry or Claim. Co. Lit. 50, 51. Co. 98, 101, 105: Perk. $. 284, 280, 
289, 292. | | e 

ſt __ Parſons exchange their Churches, and reſign them into the Biſhop's Hands, this | 
is not a perfect Exchange until they be inducted ; and therefore if either of them die be- 
fore they be both inducted, the Exchange is void. Perk. $. 257. 
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(K) Where an Exchange ſhall be determined, or the Nature of it changed by Matter 
ex poſt facto, and where not. 

F aftet an Exchange is made, and before or after the Parties enter, all ot Part of the 
Land given to either Party be recovered from him upon an elder Title; as by an Entry 
1 a Condition broken, Alienation in Mortmain, or upon a Diſſeiſin; in theſe Caſes, if 
that Party enters again upon his own Land which he gave in Exchange (as he may) hereby 
the whole Exchange is determined. But if after the Exchange is perfect, one of the Parties 
enters upon the Land which he gives in Exchange, this does not make void the Exchange z 
neither may the other Party hereupon enter upon the Land he gives in Exchange, but he 
may have an Aſſiſe, or an Action of Treſpaſs againſt the other. 4 Co. 122. Bro. Exchange 
12. Perk. §. 286, 299. | | 

And yet if an Exchange of a Common for a Way, or a Rent, or the like; if the one 
Party deny the Common, it hath been ſaid the other Party may deny the Way, or the 
Rent. Perk. F. 299. Sed Quere. 

If an Exchange be made in Fee between two of a Manor, whereof the one Half is in 
Tail, and the other Half is in Fee: ſimple, and the Tenant in Tail that made the Exchange 
dies, and his Iſſue diſagrees to it, ſo that the Exchange of the tailed Land is become void; 
this determines the whole Exchange; for when an Exchange becomes void in Part, it be- 
comes void in all, and until it be avoided it is good for all. As if one be ſeiſed of Mhiteacre, 
and he exchanges Whiteacre and Blackacre (which is none of his) with another for two 
other Acres, this ſhall continue for a good Exchange, and may not be avoided until he 
that has Right to Blackacre evicts him that has it in Exchange. Bro. Exchange 8. Perk. 


297. 
if - Exchange be made by Tenant in Tail, and his Iſſue after his Death waives the Poſ- 
ſeſon of all or Part of the Land taken in Exchange, and diſagrees to the Exchange; hereby 
the whole Exchange is determined. So if the Wife after the Huſband's Death, the Infant 
at his full Age, or the Heir of him that is de non ſane memorie, diſagrees to the Exchange of 
the Huſband, the Infant, or him that is de non ſane memorie; hereby the whole Exchange is 
determined, and no ſubſequent Agreement can make it good again. 4 Co. 122. Perk, 
5 290, 294, 296, 298. | 

If two make an Exchange by Word of Mouth, and after, before either of them enter, 
they make Indentures of the Lands exchanged, and grant the ſame from one to another; it 
ſeems hereby the Nature of the Exchange is changed, and the Exchange determined, 
15 Ed. 4. 3. 


) Where an Exchange voidable at firſt becomes good by Matter ex poſt facto, 


or not. 


[* an Infant exchanges Lands, and after at his Age occupies the Lands taken in Exchange 
for his own Lands; hereby the Exchange is made good. So if Tenant in- Tail ex- 
changes his intailed Lands with another, and after his Death the Iſſue occupies the Lands 
taken in Exchange by his Anceſtor, hereby the Exchange is made good for the Life of the 
Iſue in Tail. So if the Huſband and Wife exchange the Lands of the Wife for other 
Land, and ſhe after her Huſband's Death agrees to it, and enters into, and a= to the 
Lands taken in Exchange; hereby the Exchange is made good; but if the Huſband alone 
makes an Exchange of his Wife's Land, and ſhe after his Death agrees to this and enters 
into the Land, it ſeems this will not make the Exchange good. 3 

And if a Man ſeiſed of Land in Right of his Wife in Fee, thereof infeoffs a Stranger, 
and takes an Eſtate back again to him and his Wife, and a third Perſon in Fee, and they 
three join in Exchange of the ſame Land in Fee for other Lands to a Stranger in Fee; and 
the Exchange is executed, and the Huſband dies, and ſhe occupies the Land taken in Ex- 
change with the other third Perſon z hereby the Exchange is made good. : 
| If a Man De non ſane memorie makes an Exchange, and his Heir after his Death enters 
into the Land taken by his Anceſtor in Exchange, and agrees to the Exchange; hereby the 
Exchange is made good. And in all theſe Caſes when the Exchange is once by Agreement 
made good, it can. never by any ſubſequent Diſagreement be afterwards made void. 12 H. 
4 11. Fitz, Exchange 13. Perk, $. 279, 290, 291, 293, 294, 298. Co. Lit. gr, 
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(M) Who may take Advantage of a void or voidable Exchange, or not, 


HE Parties themſelves, and all Privies and Strangers for the moſt Part, ma | 

Advantage of ſuch Exchanges as are void for the Defects before named; "x te 
the Exchange is only avoidable, contra. And therefore when an Exchange is made b 
Infant, the Infant himſelf at his full Age, or his Heir, and no other, may avoid it. * 
when an Exchange is made by a Tenant in Tail, the Iſſue in Tail after the Death of his 4 
ceſtor, and no other, may avoid it. And when an Exchange is made by the Huſbang 7 
Huſband and Wife of the Wife's Land, the Wife after the Huſband's Death, or Heir 7 
the Wife after her Death, and no other, may avoid it. And when an Exchange is yt 
by a Man of Non ſane memorie, his Heir after his Death, and no other, may avoid it. * 
in theſe Caſes of an Infant, Tenant in Tail, Woman Covert, and a Man De non ſane 3 
and where Lands are recovered by an elder Title, the other Party may not enter and ayg;4 
the Exchange until the Infant, Iſſue in Tail, Woman, or him that is De non ſane mew; 
or him that loſes the Land by an elder Title, doth firſt enter. Perk, §. 285, 290, 29, 


298, Co. 98, 105. Dyer 285. 


(N) How an Exchange ſhall be conſtrued and taken. 


F two exchange Land by Deed, and limit no Eſtates, this ſhall be taken for Eſtates fo 

Life, and the Exchange is good: But if an expreſs Eſtate be limited to one, and no ex. 
preſs Eſtate to the other, it is ſaid this Eſtate is not good, and that Conſtruction of Lay 
will not help it. 19 H. 6. 27. Perk. F. 275. 

If an Exchange be made between two Men of two Acres of Land by Deed, and in the 
Habendum it is ſet down that each of them ſhall have the Acres given in Exchange, with 
divers other Acres not expreſſed in the Premiſſes; this Addition ſhall be taken as Surply- 
ſage, and the Exchange ſhall be good for the two Acres. Perk. F. 251. | 


E. CT. XVI 
Of Surrenders, 


(A) Surrender what. 


Surrender ( ſurſum Redditio) properly taken, is the Yielding or Delivering up of Lands 
or Tenements, and the Eſtate a Man has therein unto another that has a higher and 
greater Eſtate in the ſame Lands or Tenements. 
Bur it is ſometimes improperly applied to other Things. Co. Lit. 337. 6. 
He who ſurrenders is called the Surrenderor, and he to whom it is made is called the 
Surrenderee. | 
A Surrender is a particular Sort of Conveyance that works by the Common Las. 
2 Vent. 201. | 


(B) Kinds of Surrenders. 


HERE are three Kinds of Surrenders : 

Firſt, A Surrender properly taken at the Common Law. | 
Secondly, A Surrender by Cuftem of Lands holden by Cuſtom or of Cuſtomary Eſtates. 
Thirdly, A Surrender improperly taken, as of a Deed, or Grant of a Rent-charge of 3 

Patent, and of Land in Fee-fimple to the King. | De 

I. The Surrender properly taken is of two Sorts, expreſſed or implied. 

1. Expreſſed, or in Deed, which is when it is done by apt Words, and the expres 
Agreement of the Parties. 

2, In Law, or implied, which is when it is wrought by Conſequent and Operation of 
Law, or when the Law interprets or enures ſomething done to another Intent, to make 4 
Surrender of it. 

And in the firſt Caſe it is ſometimes by Word only, and ſometimes by Writing. 

And when it is by Writing, it is ſaid to be an Inſtrument teſtifying by apt Words, that 
the particular Tenant of the Lands or Tenements for Life or Years conſents and agrees thi! 
he who has the next and immediate Remainder or Reverſion thereof, ſhall alſo have the pat: 
ticular Eſtate of the ſame in Poſſeſſion, and that he yields the ſame to him. Co. L.. 337 
338. 6 Co. 69, Plow. 106, 107, Weſt's mb. lib. 2. c. 460. 0 215 
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Ch. 6. F. 18. Surrenders. 


em FT 0 — 
O The Nature and Epe of a Surrender. 


E Fruit and Effect of a Surrender is, that it paſſes the Eſtate of the 
1 the Surrenderee, and that hereupon the Eſtate of the Surrenderor is rota rk 
oxtin&t in the Eſtate of the Surrenderee; and yet not ſo, but that to ſome Purpoſes it ſhall 
de ſaid to have Continuance ſtill. And therefore if Tenant for Life grants a Rent-charge, 
and after ſurrenders his Land; in this Caſe the Rent-charge ſhall continue notwithſtandin 
the Surrender. SO if Leſſee for Life makes a Leaſe for Years r 


fe ſurrenders his Eſtate; In this Caſe, altho* the primitive Eſtate for Life be vielded 
* derivative Eſtate for Vears ſhall continue, but the Surrenderee ſhall not have 45 
Ren reſerved upon the Leaſe for Years. So if Leſſee for Life or Years breaks a Covenant 
with his Leſſor, and after ſurrenders his Eſtate to him, his Breach of Covenant is not 


hereby ſalved, for the Leſſor may have an Action of Covenant ſtill notwithſtanding the Sur- 


er. Co. Lit. 338. Co. 96. Bro. Surrender 47. Perk. F. 591. 

_ if one ſeiſed of Lad grants a Rent out of it in Fee,, * gn Rent is extended on a 
Statute, or granted for leſs Time to another, and then the Grantee ſurrenders the Deed of 
the Grant of the Rent to the Tenant of the Land ; in this Caſe the Rent ſhall continue as 
to him that has Execution, and the Grantee. And if one makes a Leaſe for Years rendring 
Rent, and the Leſſee ſurrenders his Eſtate to the Leſſor; hereby the Rent is extinct: But 
if the Leſſor grants the Rent to a Stranger before the Surrender, contra. And if one leaſes 
for Years, and the Leſſee lets Parcel of his Term to his Leſſor rendring Rent, and after 
the Leſſee 3 his whole Eſtate; in this Caſe the Rent is determined. 7 Co. 39. 8 
9. 143. Bro. Surr. 42. 

: Wöere there is no particular Method in the Lord's Court, or Cuſtom within the Manor 
ſor the ſuffering a Recovery of Copy hold Lands for barring of an Intail, a general or 
common Surrender is ſufficient, tho the Intail is of a Copyhold Truſt or legal Eſtate. 
2 Vern. 585, 705» 


(D) What ſhall be faid a Surrender in Law of Lands ; and by what Means an Eſtate 
ſhall be furrendred in Law, or not, 


F Leſſee for Life or Years takes a new Leaſe of him in Reverſion of the ſame Thing in 
] particular contained in the former Leaſe for Life or Years; this is a Surrender in Law 
of the firſt Leaſe: As if Leſſee for his own or another's Life in Poſſeſſion or Reverſion 
takes a new Leaſe for Years; or a Leſſee for forty Years takes a new Leaſe for fifty Years ; 
the firſt Leaſe in both theſe Caſes is ſurrendred. 14 H. 8. 15. Plow. 194. Dyer 28. 
10 Co. 67. | | : | t 

And i Rule holds altho' the ſecond Leaſe be for a leſs Time than the firſt; as if Leſſee 
for Life accepts a Leaſe for Years, or Leſſee for twenty Years accepts a Leaſe for two Years. 
Perk. F. 617. 5 Co. 11. | 


And altho' the ſecond Leaſe be voidable, as being made upon Condition; as if Leſſee 


for twenty Years takes a new Leaſe for twenty Years, upon Condition that if ſuch a 
Thing happens the ſecond Leaſe ſhall be void, and the Thing does after happen ; in this 
Caſe both theſe Leaſes are become void: As where the Leſſor grants the Reverſion to the 
Leſſee upon Condition, and after the Condition is broken. Fitz. Surrender 3. Co. Lit. 218. 
37 H. 6. 17. , | vr 0 $1 

0 if * ſecond Leaſe be made by Tenant in Tail, or the like; as if a Man makes a 
Leaſe for Years of Land, and then makes a Feoffment to another of the Land, and then 
takes back an Eſtate to him and his Wife of the Land, and then makes a new Leaſe to 
the Leſſee for ten Years; this is a Surrender in Law of the firſt Leaſe. But if the ſecond 
Leaſe be merely YO. then it is otherwiſe. - Dyer 140, 141. F 

And therefore if the Leſſor by Words of Covenant only promiſes to his Leſſee, that 
das have a new Leaſe, and never actually makes it; this is no Surrender in Law. 
Der 272. | | 4 

And this Rule holds alſo, altho* the ſecond Leaſe be to the Leſſee and a Stranger, or to 
the Leſſee and his Wife. Dyer 177, 178. 5 Co. 54455. Kelw. 70. 11700 

And altho' the ſecond Leaſe be by Word only, and the firſt Leaſe be by Deed, if ſo be 
ra the Thing granted by the Leaſe be ſuch a Thing as may paſs by Word without Writing. 

r 140, 141. | | 441. 33-1 

And altho* the ſecond Leaſe be in another's Right ; as if the Husbatnd has a LeaR for 
Years in the Right of his Wife, and then takes a new Leaſe to himſelf in his own Name. 
Dyer 178. And altho? the firſt Leaſe be to begin preſently, and the ſecond be to begin at a 
Day to come, or e converſo. Paſ. 40 El. Co. uy 38. 6 Co. 69. 5 Co. 11. 10 Co. 53.67 


9 


endring Rent, and the Leſſee 
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And altho' there be a mean Eſtate between; as if Land be let to A. for Years, and c. 
let to B. for Years, to begin after the firſt Term, and the Aſſignee of A. takes a ne - Aſter 
So if one demiſes Land for ten Years to one, and after demiſes it for ten Years to i Leaks, 
to begin at Michaeſmas, arid after the firſt Leſſee accepts a new Leaſe. For in alle 
Caſes there is a Surrender in Law of the firſt Leafes. Dyer 93, 112. theſe 
And if there be two Leſſees for Life or Years, and one bt them takes a new Leaf 
Years; this is a Surrender of his Moiety; whereby it appears that a Surrender in Faw 'o 
be made of ſome Eſtates which cannot be ſurrendered by a Surrender in fait , for 1 
eft diſpoſitio legis quam bominis. And hence it is, that a Corporation Aggregate may 2 
Surrender in Law without Deed, altho* it cannot make an expreſs Surrender without D : 
Der 46. 2 Co. 60. 6 Co. 69. 10 Co. 67. ba. 

But if the Leſſee only licenſes the Leſſor to make a Feoffment, and gives 
Seiſin; or gives Livery of Seiſin for him as his Attorney; or licenſes him to enter into th 
Land, and no more; neither of theſe Things ſhall be ſaid to be a Surrender in Law © 
if the ſecond Leaſe be made of another, and not of the ſame Thing whereof the firſt Lect 
is made; as where the firſt Leaſe is of the Land, and the ſecond is made of a a 
other Profit to be taken out of the Land; or the firſt is of a Manor, and the ſecond o 
the Bailiwick or Stewardſhip of the Manor; or the firſt is of a Park, and the ſecond i; + 
the Keeperſhip of the Park; in theſe Caſes there is no Surrender of the firſt Leaſe, aj;, if 
the ſecond Leaſe be not a good Leaſe, perhaps it ſhall not be conſtrued a Surrender. Pat 
F. 608. Bro. Surrender 48. 6 Co. 69. Trin. 5 Fac. adjudged. See 2 Co. 17. Lanes GH 

But if the firſt Leaſe be of the Land itſelf, and the —— Leaſe is of the Veſture of the 
fame Land; this is held to be a Surrender of the firſt Leaſe. Trin. 5 Fac. Sir Jo, Chan- 
berlain's Caſe. See Dyer 200. ; 4 | 
So if the fecond Leaſe be not to begin until the firft Leaſe ends, the taking of this ſecond 
Leaſe is no Surrender of the firſt Leaſe. So it has been ſaid, if one makes a Leaf: o 
Blackacre in Dale, and the Leſſee accepts a ſecond Leaſe of all the Lands of the Leſſor in 
Dale, in general Words, and the Leſſor that makes the Leaſe has divers other Lands there 
beſides this Acre; that this is no Surrender of the firſt Leaſe. 5 Co. 11. Sed quere of this 
for others do much doubt it. | , 

So if one enters into Land and makes a Leaſe for the Trial of the Title only, and after 
the Leſſor (he and the Leſſee being both out of Poſſeſſion) makes another Leaſe of the fame 
Thing to the Leſſee; this no Surrender of the firſt Leafe : But if the Leſſor enters before 
he makes the Leaſe, contra. Per Cur' B. R. 9 Fac. | 


Livery of 


(E) Where Copybold Lands fhall paſs without a Surrender, 


Man deviſed all his real Eſtate for the Payment of Debts, and was ſeiſed of ſeveral 
Freehold and Copyhold Lands, but had not ſurrendered his Copyhold Lands to the 

Uſe of his Will, and died, leaving three Sons; and Part of the Copyhold Lands was of 
the Nature of Borough Engliſh. Per Lord Chancellor, If the Copyhold paſſes, the youngeſt 
Son, who is intitled to ſuch Part thereof as is Borough Engh/fb, muſt contribute to pay the 
Debts ; that as between the Sons it was a doubtful Caſe ; but with Regard to the Creditors, 


if there was not an Eſtate ſufficient for the Payment of Debts without the Copyhold Lands, 


it was his Opinion theſe ought to paſs. Will. 443. 


(F) Things requiſite in a good Surrender of Lands. 


T O make a good Surrender in Deed of Lands, and to make them paſs by ſuch a Sut- 
render, theſe Things are firſt of all required: 

Firſt, That the Surrenderor be a Perſon able to grant and make, and the Surrendetee 
capable to receive a Surrender, and that both have Eſtates capable of a Surrender. 

Secondly, That it be made by Deed, and not by Word without Writing, unleſs of Copy- 
hold or Cuſtomary Eſtates. vp x | 

Thirdly, That it be made of ſuch Things whereof a Surrender may lawfully be made, 
for a Surrender cannot be made of Lands in Fee-ſimple or Tail, nor of Right and Titles, 
but only of Eſtate for Life or Years. | 


Frouribly, That there be Words or Deeds, and Words ſufficient to make the Mind of the 


Surrenderor appear, and that he be willing to give up his Eftate in the Land to the Svt- 
rend ree. | = 
F fthly, The Surrenderee muſt agree to accept of it; for till then the Surrender is nec 
Of all which more fully bereafter. 


(G) Of 
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' Of the Parties between whom @ Surrender is made, aid their Eflate an; 
(6) Of | 27 Poeten eir fat attd 


N a Surrender it is requiſite that the Surrenderor be a Perſon able t 


| o grant and make, 
and the Surrenderee a Perſon capable and able to take and receive a Surrender, and that 
they both have ſuch Eſtates as are capable of a Surfender : And for this Purpoſe obſerve, 


r/, That the Surrenderor has an Eſtate in Poſſeſſion of the Thing ſurrendered 
* the Surrender made, and not a bare Right thereunto only. : EP 
$condly, That the Surrender be to him that has the next immediate Eſtate in Remainder 
or Reverſion, and that there be no intervenient Eſtate coming between, 
Thirdly, That there be a Privity of Eſtate between the Surrenderor and the Surrenderee. 
Fourthly, That the Surrenderee muſt have a higher and greater Eſtate in the Thing 
ſurrendered than the Surrenderor has, ſo that the Eſtate of the Surrenderor may be drowned 
rein. | 
0 That he has the Eſtate in his own Right, and not in the Right of his Wiſe, Sc. | 
Sixthly, And that he be ſole ſeiſed of this Eſtate in Remainder or Reverſion, and not | 
in Jointenancy. ol 
As for Examples, Infants, Femes Covert, mad and lunatick Men, and all ſuch like Per- 
ſons as are diſabled to grant, are diſabled to make a Surrender, and none but ſuch as may 
grant their Land may ſurrender their Land. A Corporation Aggregate cannot make an 
expreſs Surrender without a Deed, but it may make ſuch a Surrender by Deed. And ſuch 
Perſons as are diſabled to take by a Grant, are diſabled to take by a Surrender; and ſuch 
as may be Grantees may be Surrenderees : And therefore a Surrender to an Infant is good. 
10 Cv. 67. | | PA $ | 
If the Husband has a Leaſe or Eſtate for Years in the Right of his Wife, he alone, or 
he and his Wife together, may ſurrender it. But if the Husband has an Eſtate for Life 
in the Right of his Wife, being Tenant in Dower, or otherwiſe, and he alone, or he and 
ſhe together, ſurrender this; this Surrender is good only during the Life of the Husband, 
except it be made by Fine. Bro. Surrender 44. Perk. F. 612, 613. 
One Executor may ſurrender an Eſtate or leaſe for Years which the Executors have in the 
Right of their Teſtator. 21 H. 7. 23. 2 5 
If there be two Tenants in Common, and one of them has the particular Eſtate, and 
the other the Fee-ſimple; as where an Eſtate is limited to two and the Heirs of one of them, 
and he that has the Eſtate for Life aliens his Part to a Stranger; in this Caſe the Alienee 
may ſurrender to the other Jointenant. So if there be three Jointenants for Life, and the 
Fee-fimple is limited to the Heirs of one of them, and one of the Jointenants for Life 
releaſes to the other, and he to whom this Releaſe is made ſurrenders to him that has the 
Fee-ſimple 3 this is a good Surrender of a third Part. IE 670 l | 
A Leſſee for Life or Years may ſurrender to him that is next in Remainder in Fee-ſimple, 4 
Fee- tail, or to him in Reverſion in Fee; and this is a good Surrender. And a Surrender * 
may be made to the Grantee of the Reverſion before Attornment, ſo as Attornment be 5 
afterwards made. (Vide Tit. Grants.) And in Caſe of the Surrender of an Eſtate for 1 
Life, there needs no Livery of Seiſin, as in Caſe of the Grant of an Eſtate for Life. A ; 
Leſſee for Years of a Term to begin at a Day to come, cannot ſurrender it by an actual | 
Surrender before the Day the Term begins, as he may by a Surrender in Law. Fitz. Sur- 
render, Perk. §. 586, 587, 584, 600, 601, 602. Co. Lit. 338. Bro. Surr. 4. 4H. 7. 10. 
6 Co. 69. "_ 251, 358, 280. | 7 
If Leſſee for Life be diſſeiſed, or Leſſee for Vears be ouſted, and before his Entry, or 
the getting of the Poſſeſſion again, ſurrenders his Eſtate to him in Reverſion this Surrender 
is void. So if a Woman that has Title of Dower, ſurrenders it to him in Reverſion before 
ſhe has recovered it; this Surrender is void. And yet if Leſſee for Years after his Term 
is begun and before his Entry, when no Body keeps from him the Profits, ſurrenders his 
Eſtate; this is a good Surrender; but if another enters before him, and keeps him out, it 
| ſeems otherwiſe. Perk. F. 600, 601, 602, 603. | | 
| If there be Leſſee for Years, the Remainder for Life, the Remainder or Reverſion in\ 
Fee, and the Leſſee for Years be ouſted, and he that ouſted him dies ſeiſed, and then the 
Leſſee for Years enters, and then the Tenant for Life ſurrenders to him in Remainder or 
Reverſion in Fee; this is not a good Surrender, for there is in this Caſe but a bare Right 
of Remainder for Life and in Fee; but if the Leſſee for Years' had not been ouſted, it 
had been a good Surrender. If there be Leſſee for Years, the Remainder for Life, the 
Remainder in Fee; the Leſſee for Years may ſurrender to the Leſſee for Life, and fo 
may the Tenant for Life to him in Remainder or Reverſion in Fee; but if there be 
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Tenant for Life, the Remainder for Life, the Remainder in Fee; in this Caſe d. 
ſecond Tenant for Life cannot ſurrender to him in Remainder in Fee. Pert. 6. Pas 

r 251, I 
217 14 be made for Life or Years to 4. the Remainder for Life to B. the R 
mainder in Fee-tait to C. and the firſt Tenant for Life or Years ſarrenders to C. 0. 2 
the Leſſor, B. the next in Remainder. for Life being then living; this is not a 9,9 
Surrender; neither can it take Effect as a Surrender in, Reſpect of the intervenient Ell, 
And fo ſome fay the Law is, if the middle Remainder be but for Tears only: As if 
Leafe be made for Years, the Remainder for Years, and the firft Termor ſurrenders hi 
Intereſt to the Leſſor; this is no good Surrender. Sed gruere. Perk. F. 588. 

For it ſhould feem that a future Intereſt will no more hinder an actual Surrender of the 
firſt Leſſee than a Surrender in Law. And fo alſo it ſeems the Law is for a concurrent 
Leaſe, which for the latter Part of it is in the Nature of a future Intereſt. | Bur if in t;, 
Caſe it happens that the middle Remainder is void; as where a Leaſe is made to 4 fe 
Life or Years, the Remainder to a Monk (who is a Perſon incapable) for Life or Team 
the Remainder to J. S. in Fee; in this Caſe 4. the firſt Tenant may ſutrender to him i 
Remainder in Fee, and the Surrender is. good. Dyer 93, 112. Plow. 190, 432, 433. 

If Leſſee for twenty Years makes a Leafe for five Years, and the Leſſee for five Yew 
enters, and after the Leſſee for twenty Years ſurrenders to him in Revcrlion or Remaing.;. 
this is a good Surrender. So alſo if the two Leſſees join in the Surrender. So allo i* t 
firſt Leſſee ſurrenders firft, and the Leſſee for five Years ſurrenders after; but if the [ee 
for five Years ſurrenders to him in the Reverſion or the Remainder, before the Surry 
of the Leſſee for twenty Years; this cannot take Effect as a Surrender, for two Cauſcs; 

Firſt, Becauſe there is a Remnant of the Term, as an intervenient Eſtate to hinder the 


drowning of the Term. 


Secondly, Becaufe there wants a Privity between the Leſſee for five Years, and him in 
Reverſion. Perk. & 604. 14 H. 7. 3- Plow. 541. Bre. Surr. 16. 

If Tenant in Fee-ſimple ſurrenders to the Lord Paramount of whom the Land is held; 
this can never take Effect as a Surrender, unleſs it be in a ſpecial Caſe where the Lord kay 
Cauſe to have a Ceſſævit. Bro. Surr. 9. Fitz. Sure. 10. . | 

So if Tenant in Tail ſurrenders to him in Remainder or Reverſion in Fee-ſimple, this 
cannot take Effect as a Surrender. So if Leſſee for Life ſurrenders to him in Remainder 
for Years; or Tenant for the Life of B. ſurrenders to him that has an Eſtate for che Life 
of C. theſe are void Surrenders; for the Eſtates of them to whom they are made, are not 
capable of ſuch Surrenders, for they are not greater than the Eſtates of the Surrenderors, and 
therefore not able to drown the Eſtates ſurrendred. And yet if Leſſce for Life of another, 
or for his own Life ſurrenders his Eſtate to him in Remainder that is Tenant for his own 
Life; this is a good Surrender; for an Eſtate for a Man's own Lite is greater in Judgment 
of Law, than an Eſtate for another Man's Life. And hence it is, that if a Leaſe be made 
to two for their Lives, the Remainder to a third Perſon for his own Life, and one of the 
Tenants for Life ſurrenders his Eſtate to him in Remainder for Life; this is a good Sut- 
render for a Moiety. Perk. F 589, 390. Co. Lit. 42, 3, 61. 

If Leſſee for Life or Years ſurrenders to him in Remainder or Reverfion that has no 

ood Eftate in the Remainder or Reverſion, as where the Remainder or Reverſion is 
granted by Word only, (vide Stat. of Frauds) or being granted by Deed, there is no At- 
tornment of the Tenant to the Grant, or the like; this Surrender is not good. 2 Co. 66. 

And yet if Tenant if Tail makes a Leaſe for Life, whereby he gains a new Reverſion 
(but defeaſible), and the Tenant for Life furrenders to the Tenant in Tail; this ſhall be 4 
good Surrender. So if a Woman inheretrix has a Husband, and they have ue a Soc, 
and the Husband dies, and ſhe takes another Husband, and he lets the Land for Life, and 
the Wife dies; and the Tenant for Life furrenders his Eſtate to the ſecond Husband ; this 
is a good Surrender to molt Purpoſes. Co. Lit. 338. 

If a Feme Sole be ſeiſed of in Fee, and ſhe makes a Leaſe thereof to a Strange 
for Life, and then takes a Husband, and the Leſſee ſurrenders to the Husband ; this 15 
no good Surrender, neither can it enure ſo, becauſe he to whom it is made has not the 
Reverſion in his own but his Wife's Right. Perk. §. 622. 


(H) Of the Place where the Surrender is made. 


EFORE the Statute of Frauds, 29 Car. 2. c. 3. it was requiſite in every good Sur- 

render, made by Word and without Deed, that it ſhould be made in the ſame Count 

where the Land to be ſurrendred lay; but by Writing a Man might make a Surrender ot 

Lands that lay in any other County, and in what Place ſocver it lay. And a Surrender 
I 


migat 
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Ant be, by Word or Writing, of Lands lying within the ſame County, in any Pl | 
yy Ln d therefore if Tenant for Life ſurrendred to him in Kerutas fo ——_ 
out of the Land within the ſame County, and the Surrenderee agreed to it, the Freehold 
os in him preſently. Bro. Surr. 2, 8. Fitz. Partit. 5. Perk, $ 593. 

But now by the ſaid Statute F. 3. No Leaſes, Eſtates or Intereſts, either of Freehold or 
Terms of Years, of any uncertain Intereſt, not being Copy bolil or Cuſtomary Intereſt, of, in, 

or out of any Meſſuages, Manors, Lands, Tenements or Hereditaments, ſhall be aſſigned, 
pranted or ſurtendred, unleſs it be by Deed or Note in Writing. 


(I) Of the Thi ngs ſurrendred. 


AARE ſhould be taken that a Surrender be made of ſuch Things, of which it may law- 

fully be made; for Surrenders may not be made of Eſtates in Fee-ſimple, Fee- tail, 
nor of Rights and T itles only of Eſtates for Life or Years, nor of Part of an Eſtate for 
Life or Tears; as if a Man has a Leaſe for ten Years; he cannot ſurrender the laſt ſeven 
Years, and keep to himſelf the three Years. But otherwiſe one may ſurrender any Kind of 
Eſtate for Life; as by Dower, by the Courteſy, or as Tenant in Tail after Poſſibility of Iſſue 
extinct, or for Years, or Years determinable upon lives; and of any Meſſuages, Houſes, 
Lands, Commons, Rents, or the like, that are grantable from one to another, and ſuch 
Surrenders are good. Bro. Surr, in toto. Perk. c. Surr. in toto. 5 Co. 11. Co. Lit. 338. 

If I have a Rent in Fee, for Life or Years, iſſuing out of another Man's Manor or other 
Lands, I may ſurrender it; for if I deliver the Deed of the Grant of the Rent, to be can- 
celled to any one that has any Eſtate of the Manor or Land in Fee-ſimple, for Life or 
Years, in Poſſeſſion or Remainder, either ſolely by himſelf, or jointly with others, this is 
a good Surrender, and hereby the Rent is extinct and gone. But one that is Tenant in 
Tail of a Rent cannot ſurrender it, neither will the delivering up of the Deed in this Caſe 
determine the Rent. 14 H. 7. 2. Perk. F. 585, 590, 591, 596, 398, 608. 

And if one be ſeiſed of Land out of which a Rent is iſſuing in Fee, and is diſſeiſed, and 
during the Diſſeiſin, the Grantee of the Rent ſurrenders his Rent, and gives up his Deed; 
it ſeems this does not extinguiſh the Rent, yet the Grantee has no Remedy for his Rent 
when he has delivered up his Deed. Perk. $. 594. ou | 

And yet if one be ſeiſed of Land in Fee, out of which a Rent is ifſuing in Fee, and he 
dies without Heir, ſo that the Land eſcheats, and before the Lord enters upon his Eſcheat, 
he who has the Rent, ſurrenders the Deed of the Rent to the Lord; this is a good Sur- 
render to extinguiſh the Rent. Perk. 595, nd 2-4 ot} „ 0 55 

And if the Grantee of a Rent-charge in Fee, grants the ſame to him in Fee that is 
ſciſed of the Land in Fee, this ſhall enure to extinguiſh the Rent; but if he grants it to one 
that has only an Eſtate for Life, contra. Perk. 597. T I=$9 459 4-3 3 037 4 

Before the Sat. 4 G. 2. c. 28. Leaſes for Life, Sc. could not be renewed without a 
Surrender of all the Under-Leaſes, and the Under-Tenants might have refuſed and pre- 
vented it. But now by the ſaid Statute, it is enacted, That if any Leaſe for Life or Years, 
where there are Under-Tenants by Leaſe, ſhall be duly ſurrendred in order to a Renewal, 
and a new Leaſe is made and executed by the Leſſor ; the new Leaſe ſhall without a Sur- 
render of all the Under-Leaſes, be good and valid to all Intents and Purpoſes: And the 
Leſſtes, by Virtue of ſuch new Leaſe, ſhall be intitled to the Rents of the Under-Tenants, 
and have like Remedy for Recovery thereof; and the Leſſees ſhall hold the Lands as if the 
original Leaſe had been kept on Foot. 0 7350: | 7 Tow, 


— 


(K) How à Surrender is made, and by what Words. 


N a Surrender there ſhould be Words, or Words and Deeds ſufficient to make the 
Mind of the Surrenderor to appear that he is willing or defirous to part with, and yield 

up the Thing ſurrendered into the Hands of the Surrenderee. And herein obſerve, that 
altho* the Words Surrender, Give, or yield up, be the moſt ſignificant and proper Words 
whereby to make a Surrender, yet any other Words, eſpecially if it be in the Surrender of 
a Leaſe for Years, that do teſtify and declare the Will and Aſſent of him that is the particular 
Tenant, that he in the Remainder or Reverſion ſhall have the Eſtate of the Tenant, is ſuffi- 
cient to paſs the Eſtate by Way of Surrender. And therefore, if Leſſee for Life or Years. by 
Word or Writing ſays, that Be will bold the Land no longer, and wiſhes him in Reverſion or Re- 
nainder therefore to enter; or that it is his defire that he ſhall enter into the Land, and have it and 
% Etate therein; or that be is content that he ſpall N bis Eſtate, or have bis Leaſe; ſuch, Fay 
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ſuch like Declaration as this made to him in Reverſion of Remainder, will be a goo burn. 


verſion, and he does ſo, and he in Reverſion accepts thereof; this is a 


renders to him in Reverſion out of the Land, and he agrees to it, he has the Land in him 


der. Perk. $. 607, 608, 609. Bro. Surr. 1, 35, 37,17. 21 H. 7.7. Her 251. 
But ſze the Statute of Frauds in Page 748 ante. | 
So it Leſſee for Years delivers his Indenture to a Stranger, to deliver it and all his Eft, 

up to him in Reverſion, and appoints the Stranger to deliver and ſurrender it to him in 

good Surrender. b. 

otherwiſe it is of an Eſtate for Life; ſo if the particular Tenant does, 57 the Wordt on 

Grant, or Confirm, paſs his Eſtate to him in Reverſion, and he enters and agrees to 1 

this is a good Surrender: And by all theſe Surrenders the Eſtate will paſs by Way of Sur. 

render, except it be in ſome eng Caſes where the Intents of the Partics plainly appear 0 

be that the Eſtate ſhall not paſs by Way of Surrender. But if a Leſſee for Life or Yar, 

only goes from the Houfe or Land, and carries away his Goods and Cattle, and ſo TY 
the Poſſeſſion for a Time, either becauſe the Leffor ſhall not diſtrain them for Rent behind 
or the like, and thereupon the Leſſor enters and injoys it; this is no Surrender, ntither jg 

this a good Yielding up of his Eſtate. Sleigh and Bateman's Caſe, H. 37 Eliz. B. N. 
And in ſuch a Manner, and by ſuch Words as before, any Thing that may be granted 

by Word without Writing, may be ſurrendered by Word without Writing, ſo a it be 

made within the fame County where the "Thing ſurrendered doth lie. And this holder 
true, altho* the Eftate to be ſurrendered was created by Deed ; (but ſee the Statute of Fraug,, 

29 Car. 2. c. 3.) but ſuch Things, as Commons, Rents, Advowſons, Reverſions, Remain. 

ders, and the like, that cannot be granted without 'Deed, cannot be ſurrendered withour 

Deed. And therefore if a Leafe be made for Life, the Remainder for Life, by Word of 

Mouth without any Writing; he in the Remainder for Life, cannot ſurrender his Remain. 

der for Life without Deed. So where one has a Rent, Advowſon, or the like, as Tenant 

in Dower, or by the Curteſy; this cannot be ſurrendered without Deed. Perk. F. 581, 582, 

583. Fitz. Surr. 1. Co. Lit. 338. | 
And in Caſe where there is any ſpecial Matter to be contained in the Surrender, as Reſer- 

vation of Rent, Condition, or the like; there for the moſt part it muft be by Deed, or it 

will not be good. And therefore if Tenant for Life declares himſelf by Word of Mouth 
to be contented, and agreed that he in the Reverſion ſhall have the Land and his Eftate 
therein, rendring ten Shillings a Year Rent, or paying fuch a Sum of Money; or upon 

Condition that if he ſurvives the Leſſor, he ſhall have it again, Ec. this is no good Surren- 

der. Dyer 25t. Bro. Surr. 16. nn 4 2 
And a Surrender may be made alſo upon a Condition precedent or ſubſequent; as if it be 

with Reſervation of Rent, that if it be not paid it ſhall be void; but if it be an Fſtate 

for Life that is ſo ſurrendered, it muſt be made by Writing indented; and ſo likewiſe the 

Law is of the Surrender of a Leaſe for Years upon a Condition, or however it is molt fate 

ſo to do. Perk. §. 624, 623. Co. Lit. 218. See 1he Statute of Frauds. 1.3 


(L) Of the Agreement of the Surrenderre to the Surrender. 


I N a Surrender it is neceſſary that the Surrenderee agrees to, and accepts of it; for until 
1 then the Surrender is not perfect; but if the Surrenderee once agrees to it, he cannot 
after diſagree, for his firſt Agreement perfects the Surrender. But the actual Entry of the 
Surrenderee into the Land is not neceſſary. And therefore if Tenant for Life or Years fur- 


reſently. And yet he may not bring an Action of Treſpaſs againſt any Man, for, any 
Treſpaſs done upon the Land until he has made his Entry. Perk. $. 68. 

But obſerve, that in the Caſes before where Things may not paſs by: Way of Surrender, 
either becauſe of an intervenient Eſtate, or the like; if there be ſufficient Words in the 
Deed, it may avail to other Purpoſes, and may enure and paſs the Thing by Way of Grant; 
but then if it be an Eſtate for Life that is intended to be ſurrendered, there muſt be Livery 
of Seiſin made upon the Deed, - And therefore if there be Leſſee for Years, the Remainder 
for Life or Years, the Remainder in Fee, and the Leſſee for Years in Poſſeſſion {urrenders 
and grants all his Eſtate to him in Remainder in Fee; howſoever this Deed cannot enure # 
a Surrender, yet it ſhall enure as a good Grant of the Eftate of the Leſſee for Years unte 
him in Remainder in Fee. Perk. F. 588, 589. | | 
| N muſt be an Agreement of the Surrenderor and Surrenderee, otherwiſe Ni oper. 
2 Vent. 206. 575 "TY bk . , 
Where a Deed of Surrender is made to him in Reverſion, if he be preſent he mult citve! 
agree or diſagree. 2 Vent. 206. ML aan ted and ls OL 

But it has been a great Doubt, where a Deed of Surrender is made to him in 8 
in his Abſence and without his Knowledge, whether his Agreement is not intended, and . 

1 ; 
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Ch. 6. f. 18. 


eee . . . | 
ſhall ſuppoſe an Aſſent till his Diſagreement appears: It was the Opinion of 

= = it esl ; and the Houſe of Lords, upon a Writ of Error, gave 18 ac- 
cordingly- 2 Vent. 206. 3 Lev. 284. 1 Show. 296. 3 Mod. 296, 301. Parl. Caſes 150, 
1. 2 Salk. 618. Co. Lil. 266. 6, But Pollexfey C. J. and Powel and Rokeby Juſtices 
00 of Opinion, that it was no Surrender till the Surrenderee had Notice of the Deed of 
Surrender, and agree to it. 455 


() Where a Surrender in purſuance of a Bond ſhall be compelled in Equity. | 


geiſed of a Copy hold Eſtate, attempts to ſurrender it to the Uſe of his Will, with an 
„ latent to deviſe it to B. his Siſter's Son; but a Surrender not being practicable by 
Reaſon of ſome Accidents, he prevailed with his Siſter, who was his Heir at Law, to give 
a Bond to her Son, conditioned to ſurrender at his Requeſt upon Payment of 2001. A. 
died, B. received the Rents and Profits ſome time, and then died Inteſtate, leaving only 
two Siſters. The Mother adminiſtred, and having procured herſelf to be admitted Tenant 
of the Copyhold, deviſed it by Will to one of her Daughters and Siſter of B. The other 
Siſter of B. brought her Bill againſt the Deviſee for a ſpecifick Performance of the Condi- 
tion of the Bond, by which ſhe would be intitled to a Moiety of the Land. And it was de- 
creed, that the Mother ſhould be conſidered as a Truſtee tor B. and that a Surrender and 


Conveyance ſhould be made accordingly, upon the Payment of 2001. with Intereſt from the 
Death of 4. Lucas 515. Mod. Ca, Law and Eq. 62. 


(N) Where a Feaffment, Leaſe, Grant or other Ad made, or done by the Tenant for 
Life or Years, ſhall be deemed a Surrender, or not. 


Firſt, Where it is made to him in Reverfion or Remaiuder. 


F any Kind of Tenant for Life of Land infeoffs him in Remainder or Reverſion of the 
| Land, or grants his Eſtate to him in Remainder or Reverſion; this ſhall enure as a 
Surrender. And if Leſſee for Years before his Term begins, makes a Feoffment to him 
in Reverſion or Remainder, or grants his Eſtate to him ; this ſhall enure as a Surrender. 
And if Leſſee for Life grants his Eſtate to him in Reverſion, the Remainder in Fee to ano- 
ther; this ſhall enure as a Surrender, and this Remainder is void. But if ſuch a Tenant for 
Life makes a Leaſe to him in Remainder or Reverſion for the Term of the Life of him in 
Remainder or Reverſion ; this ſhall not enure as a Surrender, becauſe it does not give the 
whole Eſtate, but it ſhall enure by way of Grant. So if Leſſee for Life makes a Leaſe to 
him in Remainder in Tail for Term of the Life of him in Remainder ; this ſhall not enure as 
a Surrender, but as a Grant, and ſhall end with the Life of the Grantee. Bro. Surr. 3, 3, 49. 
Co. Lit. 42. Perk. F. 616, 620, 623. | 2 6 

If a Leſſee for forty Years makes a Leaſe for thirty- ſeven Years on a Condition, and after 
grants his Eſtate to him in Reverſion, and the ſecond Leſſee attorns; this ſhall enure as a 
Surrender. Paſch. 7 Fac. B. R. R | 

If there be a Tenant for Life, the Remainder in Tail to a Stranger, and the Remainder 
in Tail to another Stranger, the Remainder in Fee to the Tenant for Life, and the Tenanc 
for Life make a Feoffment to the firſt Tenant in Tail ; this ſhall enure as a Surrender of 
the Eſtate for Life, and as a Grant of the Reverſion in Fee alſo. Perk. $. 621. 

If Tenant for Life takes a Huſband, and then her Huſband and ſhe by. Deed indented 
make a Leaſe to him in Reverſion for the Life of the Huſband ; this ſhall not enure as 
a Surrender, but as a Grant. Co. Lit. 42. 1 

If there be Tenant for his own Life, the Remainder to S. J. for his own Life, and the 
firſt Tenant for Life ſurrenders to him in Remainder. for the Life of him in Remainder; 
this ſhall enure as a Surrender, and is no Forfeiture z but if he grants it to him for the Life 
of a Stranger, and makes Liyery of Sciſin, this is a Forfeiture. Bro. Surr. 17. 

If Leſſee for Life, the Reverſion being in Jointenants, grants the Land to one or all of the 
Jointenants for twenty Years ; this ſhall not enure as a Surrender, but as a Grant; for there 
remains an Intereſt in the Leſſee ſtill as a mean Eſtate. \ Perk. f. 615. | 

If Leſſee for Years makes him in Reverſion or Remainder his Executor; this ſhall not 
enure as a Surrender, altho' it gives him the whole Eſtate. Bro. Surr. 52. 

If Lands be given to the Huſband and Wife, the Remainder to J. S. and the Huſband 
diſcontinues in Fee, and takes back an Eſtate to him and his Wife, the Remainder to 
. N. and dies, and Wife claims in by the ſecond Eſtate, and ſottendets to V. N. this 
ſhall not enure as a Surrender but — — Bro. Surr. 96. | 5 


„ I : : 4 
o » : FX 


' Secondly, 


- ——  _ p 3 
. — 
gy > T. 
D * 
— 
TER 


_ Surrenders. | | « Pare 4 ö 


A 


Equity: So has the Want of a Surrender, when grounded upon a long Poſſeſſion and En 
joyment, in which Caſe a Surrender will be preſumed ; and the Surrender might be loſt ot 


Secondly, When it is done or made to him and a Stranger. 


If Leſſee for Life or Years grants his Eſtate to him in Remainder or Reverſion 
Stranger; this ſhall enure as a Surrender of the one Half to him in Reverſion, 
of the other Moiety to the Stranger. Bro. Surry. 11. 2 Co. 61. 3 Co. 51. 

And yet it is ſaid, that if Leſſee for Life of Land grants his Eſtate to him in the Rey 
fion and two others, that hereby they have a joint Eſtate, and the Survivor ſhall have he 
Whole. Perk. F. 619. 

If Leſſee for Life makes a Leaſe for his own Life to the Leſſor, the Remainder to t 
Leſſor and a Stranger in Fee; this ſhall enure as a Surrender of the one Moiety, and , F 
feiture of the other Moiety. Co. Lit. 335. 7p; M 

If Tenant for Life ſurrenders to the Huſband of a Woman Tenant in Tail or 
this ſhall enure as a Grant, not as a Surrender. And fo alſo it ſeems in the Law 
Surtender is to the Huſband and Wife. Bro. Surr. 20, 24, 23. 

And if B. be Tenant for Life, the Remainder to C. in Tail, the Reryainder to D. in 15 
and B. enfeoffs C. and S. his Wife in Fee; this ſhall not enure as a Surrender, but it j,, 
Forfeiture: So that if C. dies without Iſſue, D. may enter. Bro. Surr. 46. 

If there be Leſſee for Life, the Reverſion to two Coparceners, and one of them take, , 
Huſband, and the Leſſee grants his Eſtate to her and Huſband ; this ſhall not enure 4, , 
Surrender, but as a Grant. Perk. F. 623. 21 H. 7. 40. 

And if Tenant for Life grants his Eſtate to the Huſband and Wife, ſhe having the Re. 
verſion, if ſhe be an Infant and within Age at this Time; it ſeems this ſhall enure as a Sur. 
render, not as a Grant, Bro. Surr. 347. 


3 and 3 
and as a Grane 


in Fee ; 
When the 


Thirdly, When it is done both with the Tenant and him in Reverſion or Remainder, 


If Tenant for Life or Years, and he in Reverſion or Remainder by Word without Des 
join in a Feoffment ; it ſhall be ſaid the Surrender of the Eſtate for Life or Years to him i 
the Reverſion, and the Feoffment of him in the Reverſion. 

But if he in Reverſion infeoffs the Tenant for Life without any Deed ; this ſhall enure fit 
as a Surrender of the Leaſe for Life, and then as a Feoffment. Plow. 140. Dyer 358, 

But ſee the Statute of Frauds in the next Chapter. 


Fourthly, When a Grant, &c. is made of 2 ſame Land, or a Thing out of the ſan 
Land, &c. wy | 


If the Leſſee of a Manor accepts of a Leaſe of the Bailiwick of the ſame Manor during his 
Leaſe; this is not any Surrender of his Term, becauſe it is diſtinct, and of another Thing 
than what was leaſed before, and there appears no Intention that it ſhould be a Surrende, 
Cro. Jac. 176, 177.  Noy 12. 2 Roll. Abr. 496. | 

But where the Leſſee for Years of a Houſe accepts a Grant of the Cuſtody of the ſame 
Houſe; this is a Surrender, becauſe the Cuſtody of the ſame Thing let before is another 
Intereſt in the ſame Thing leaſed, and cannot ſtand with the firſt Leaſe. Cro. Fac. 177. fl 
16. Dyer 200. pl. 62, 2 Roll. Rep. 357. | 

If a Leſſee for Years takes a Grant of a Rent- charge out of the ſame Land for Life; ot 
if a Leſſee for Life takes a Grant of a Rent-charge for Years; that is not any Surren- 
der, becauſe he might have the Benefit of that Rent after the Eſtate in the Land is de- 
termined. 

But if Leſſee for Life takes a Grant of a Rent-charge for Life out of the ſame Land; 
this is a Surrender, for otherwiſe the Rent. charge cannot take Effect. Cro. Fac. 177. fl ib. 
2 Roll. Abr. 496. Cro. Eliz. 873. Moor 636. | ao | 

Where an Officer, who holds by Grant his Office for his Life, accepts another Grant of the 
ſame Office to him and another, it is not a Surrender of the firſt Grant. Vide 1 Vent. 297. 


(O) In what Caſes à defective Surrender, or the Want of a Surrender, may be ſup- 
| 1988; plied, or nat. Tf 


Defefive Surrender of a Copyhold Eſtate, deviſed as a Proviſion for younger Chilartt 
Grandchildren, a Wife, or when deviſed for Payment of Debts, has been ſupplied in 


miſlaid, without the Default or Negligence of the Party, being kept by the Lord and * 
| | | Steal, 


* 
» EI OY * — ens. A. tt. ä — 
„ — 


1 n * . 


_— — 


— 


* 


— — 


SSR; Surrenders, 


coward, who are oftentimes changed, and not ſo careful as they ſhould be. 1 Chan. Rep. 
108. 1 Vern. 132, 195- 2 Chan. Ca. 195. Lucas 497. Will. 61, 2 Will. 490. See 
Hr. Ca. Eq 122, 123, 124. | 

Altho' a Court of Equity will in all Cafes ſupply a Surrender for Payment of Debts, yet 
nor for a IVife againſt an Heir at Law, who would be diſinherited thereby; or for Younger 
Children againſt an Elder, to make them in a better Condition than the Elder. Mr. Ca. 

24. 
22 Cafe of Gavelkind Copyhold, Equity will ſupply the Want of a Surrender, as well for 
an Eller Son as a Younger. 2 Vern. 163. 

But where a Man having a Baftard Daughter is ſeiſed of Lands, which by the Cuſtom of 
the Manor could only pals by Deed, Surrender and Admittance, does by Deed, in Conſi- 
deration of 300 J. therein mentioned to be paid by the Daughter, grant and convey thoſe 
Lands to her and her Heirs and ſhe is admitted, but no Surrender is made; and at the Foot 
of the Admittance there is a Proviſo, that her reputed Father ſnould hold thoſe Lands 
for his Life; and ig the Deed there was a Covenant for further Aſſurance: It was decreed, 
that Equity could Hot ſupply this Surrender in Favour of a Baſtard Daughter; that tho? 
her Father might be obliged by the Law of Nature to provide for her, yet ſhe was to be 
conſidered as a meer Stranger to him; that tho* the Father might have a great Affection 
for her, yet that was no ſuch Affection as would raiſe an Uſe at Law; that the Covenant 
for farther Aſſurance being only auxiliary and depending on the original Conveyance, 
if that be void, the Covenant muſt be void or repugnant. Abr. Ca, Eg. 123. Prec. 
Chan. 475. 1 _ 62 +1 | 

it 7 contracts with B. for the Purchaſe of a Copyhold Eſtate, and pays the Purchaſe 
Money, and B. agrees to ſurrender the Premiſſes at the next Court, but dies before the 
hext Court, or any Surrender made; Equity will ſupply the want of it. 2 Chan. Rep. 218. 

So where A. ſurrenders a Copyhold by way of Sale or Mortgage, but the Surrender is 
not preſented in Time, and A. becomes a Bankrupt, the Surrender ſhall be ſupplied againſt 
the Aſſignees. Will. 280. 2 Vern. 564, 609. | 2 

A Man being ſeiſed of Freehold and Copyhold Lands, deviſed both for the Payment of 
Debts and Legacies, but the Copyhold was not ſurrendered to the Uſe of his Will, and the 
Freehold was ſufficient for the Debts ; upon which the Queſtion was, whether the Court 
would ſupply the Want of the Surrender, and lay the Legacies on the Freehold, and the 
Debts on the Copyhold, as when there are ſimple Contract Creditors, and Bond or Judg- 
ment Creditors, and perſonal Aſſets not ſufficient to pay both: But it was held, that the 
Surrender could not be ſupplied for the Sake of Legatees, eſpecially when they are meet 


Strangers, as in this Caſe they are. Abr. Ca. Eg. 124. 


(P) How a Surrender Hall be conſirued and taken. 


Surrender in general ſhall be taken moſt ſtrongly againſt the Surrenderor, and moſt be- 
neficially for the Surrenderee; and therefore if I hold by the Leaſe of A. one Acre for 
Life, and another Acre for Years, and I' ſurrender to A. all my Lands, or all my Land I 
hold by his Leaſe; by this Surrender both the Acres are ſurrendered, But if the Surrender 
be of all the Lands I have. or hold for Life, or of all the Lands I have or hold for Years of the 
Leaſe of A. contra. And if I hold one Acre for Life by the Leaſe of the Father of F. S. 
himſclf, and I hold another Acre for Life or Years by the Leaſe of J. S. himſelf, and J ſur- 
render to J. S. alt the Land 1 hold by his Leaſe; by this the Land that 1 had by the Leaſe 
of his Father does not paſs. Pert J 610, . deb, ak eee 
A Surrender to one Jointenant ſhall be conſtrued to enure to them all. But if Tenant 
for Life or Years grants his Eſtate td one of the Jointenants in Reverſion; this ſhall not 
ior as a Surrender to them all, but as a Grant to him alone. Perk, $. 615. Bro. Surr. 54. 
v. Lit. 192. | 
lf the Leflor makes and the Leſſee takes a new Leaſe, upon Condition; this Surrender in 
La is abſolute, and altho' the Condition be broken, yet the firſt Leaſe is gone. But if 
the Leſſee ſurrenders or grants his Eſtate to the Leſſor upon Condition; this Condition if it 
be broken may reveſt the Eſtate. Co. Lit. 218. n 
Surrenders of Copyhold Lands muſt be governed by the ſame Rules as Conveyances at 
Common Law, Will. 16. Ld. Raym. 630. 82 
Surrender may be to the Steward out of the Manor, but not Admittance. L4. Raym. 76. 
Steward of a Manor may be retained for Years without Deed, and may hold Courts, but 
cannot take Surrenders out of Court. Ld. Raym. 19. | 
Surrender may be made to a Perſon appointed by a Deputy- ſte ward as his Deputy for 
that purpoſe, Ld. Raym. 658. 
| 9 F Deviſe 
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Deviſe of a Copyhold on Condition to pay Money to J. S. if the Condition be broken, 5.5 
muſt be admitted, and make an entry before he can ſurrender. Ld. Raym. 726. 2 +9, 
Officer at Will may ſurrender to the King, and the Will is not determinable by th 
Officer. Ld. Raym. 5 1. 55 , 
Surrender of a Copyhold to the Uſe of A. and B. equally to be divided, Ge. makes 
Tenancy in Common. Ld. Raym. 622. I 
Leſſee for Years may ſurrender to a Reverſioner for Years who has a ſhorter Term, I, 
Raym. 402. | | ; 
A ey of Surrender made by Non compos is void. Ld. Raym. 315. 
Conditional Surrender of a Prebendary's Leaſe good to warrant a Renewal. 2 Stra. 1267; 
A Surrender of Tenant for Life ſhall be preſumed on a Recovery of forty Years ſtanding, 
2 Stra. 1129. 
By 29 65 2. c. 31. Femes Covert may ſurrender Leaſes in the Court of Chancery or E. 
cheguer, in order to renew the ſame. 


SECT. XX. 1 


Of Revocations and new Declarations. 


(A) What a Revocation and new Declaration 1s, 


A Revocation is a deſtroying or making void a Deed or Will, which exiſted before the 
Act of Revocation. | 

And a Revocation and new Declaration, is a Deed made purſuant to ſome Proviſo con- 
tained in a fortner Deed or Conveyance, giving Power to revoke or call back ſomethin 
granted; and by a new Declaration to create a new Eſtate of the Lands; after which Re- 
vocation and Declaration the Lands ſhall ſettle accordingly. | 

There were no Powers of Revocation at Common Law, but a Man might. have a Con: 
dition of Re- entry. But now theſe Proviſoes, containing Power of Revocation, are crept 
into voluntary Conveyances, and are become very frequent, and paſs by raiſing of Ulz 
according to the Stat. 27 H. 8. c. 10. for being coupled with an Uſe, they are allowed to 
be good, and not repugnant to the former Eſtates z as if one ſeiſed in Fee covenants to 
ſtand ſeiſed to the Uſe of himſelf for Life, and after to the Uſe of his Son in Tail, with 
divers Remainders over, provided that he may revoke any of the ſaid Uſes ; and after- 
wards he revokes them, he is ſeiſed in Fee again without Entry or Claim. But in the Caſe 
of a Feoffment or other Conveyance, whereby the Feoffee or Grantee is in by the Common 
Law, ſuch Proviſo would be merely repugnant and void. Co. Lit. 237. a. It would be 
void as to deſtroying the Feoffment, but it might be good as to revoking the Uſes to 
which the Feoffment was made. ‚ 


(B) The Effect of 4 Revocation: 


HE Revoker is ſeiſed again without Entry or Claim, Co. 173. b. for he being Tenant 
in Poſſeſſion, cannot enter upon himſelf, 

But he cannot bring Treſpaſs without Entry. Carter 78. 
Where. in a Truſt-Term to raiſe Portions there is a Power for the Husband, with the 
Conſent of the Truſtees to revoke the Uſes in a Settlement; this ſuſpends the Veſting of 

the Portions, 2 Will, 102. | 
Of two voluntary Settlements, if the firſt is made without a Power of Revocation again 
the Intent of the Party, the ſecond ſhall prevail. Vill. 581. 


(C) Who may revoke. 


A ought to be of as good diſpoſing Memory when he revokes his Will, or his Deed, 
as when he makes it. Cro, Fac. 497. Pl. 3. | 


(D) What may be revoked. 


QUE Things may be revoked of Courſe, tho? they are made irrevocably by expreſ 
Words; as a Letter of Attorney, a Submiſſion to an Award, a Teſtament or laſt Will; 


for theſe of their Nature are revocable. 8 Co. 82. 
(E) Revocation, 
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(E) Revocation, how made, and when defeftive may be helped, 


HE Revoker may revoke Part at one Time and Part at another. But he can revoke 
one and the ſame Part but once, without a new Power of Revocation to the Uſes 
newly limited. Co. 173. 2. 3 Salk. 316. . a 8 
\ Deed is not revocable becauſe it has an immediate Effect, without a Power reſerved 
i the Deed itſelf: In Revocations at Law all Circumſtances muſt be obſerved, or the 
power is not well executed; and there can be no Revocation in Equity that is not good in 
Law, unleſs the Party's Intention be hindred by Fraud or Accident ; for the Law has been 
liberal in expounding Powers of Revocation z and where the Law expounds a Thing accor- 
Ang to an equitable Conſtruction, Equity ought not to extend it farther: Vet where there 
i a deliberate Intent to make a new Settlement, and a Man goes as far as he can to make 
it, Equity MAY ſupply a Defect; but here the Party had not done all that he could do. 
Chan. Ca. 86, 99, 108, 126. | 


Equity may ſupply a detective Revocation, but cannot make a Revocation where there 
© none. 2 Vern. 69, 70. | 


(r) In what Caſes a Perſon may make a Revocation and new Declaration both, or 
only one of them. 


F a Man by Indenture declares the Uſes of a Fine, with a Clauſe to revoke and limit 
I new Uſes, he may by Deed revoke and limit new Uſes at his Pleaſure : But if upon 
ſoch Indenture declaring the Uſes he reſerves a Power of Revocation, and does not alſo 
reſerve a Power to limit new Uſes, he can only revoke, and not limit new Uſes, by Virtue 
of the Eſtate raiſed by the firſt Fine. 1 Sid. 343, 344. But fre Chan. Rep. 242. 

A Power of Revocation once executed is at an End, unleſs in the Deed of Revocation 
and new Declaration there is a Power to revoke the Uſes thereby declared. Abr. Ca. Eg. 342. 

Where there is no Power of new Limitation in a Deed by Power to revoke, one may do 
it; for he who has Power to revoke has Power to limit. Chan. Ca. 46. 


The Limitation of new Uſes is good where the expreſs Power in the firſt Deed was only 
d revoke, Chan. Rep. 242. 


Where a Man has Power to revoke an Eſtate-tail, he cannot out of it create a Fee. 3 Lev. 
213, 214. 


By the ſame Conveyance the old Uſes are revoked, new Uſes may be created, where 
the former ceaſe ipſo facto without Entry or Claim. 

Becauſe the antient Uſes ceaſe ip/o fadto without Entry or Claim, (but not ſo as to bring 
Treſpaſs, Carter 78.) and the Law ſhall adjudge Priority of Operation of the ſame Deed 
altho' it be ſealed and delivered at one and the ſame Inſtant : And therefore in Conſtruction 


of Law, it ſhall be firſt a Revocation, and then a Limitation of new Uſes. Co. 174. 8. b. 
Vaugh, 42. 


(G) What Ad, Deed or Will, is a Revocation, 


Y a Bargain and Sale, &c. or Feoffment of Lands given by Will to Uſes, the Vill is 
revoked, becauſe a Will cannot take Effect till after the Teſtator's Death. Dyer 74. 
Lev. 108. 
, J. levied a Fine to the Uſe of B. and his Heirs for the Payment of his Debts, reſerving 
a Power to revoke by Deed indented ; and afterwards, by a Writing ſubſcribed and ſealed, 
he covenanted to levy (and afterwards levies) a Fine to other Uſes; this is a good Revoca- 
tion: But if the Fine had been levied before the Deed extinguiſhed, it had extinguiſhed 
the Power, and ſo no Revocation (of that which had no Being) could have been of the 
Deed. Vide Skin. 35, 52, 71. Comb. 11. 
An Uncle covenanted by Indenture with his Nephew, for the Advancement of his Blood, 
to ſtand ſeiſed to the Uſe of himſelf for Life, and afterwards to the Uſe of his Nephew in 
Tail, Proviſo, that if the Uncle by himſelf, or any other Perſon during his Life, ſhould 
deliver or offer to the Nephew a Gold Ring, to the Intent to make void the-Uſes, then all 
the Uſes ſhould be void. And afterwards he was attainted of Treaſon ; the Queen (Eliz.) 
d a Letter of Attorney to two Perſons to tender this Ring, which was done, and the 


ing refuſed: This is a ſufficient Tender, and determines the Uſes. Judgment affirmed 
by Act of Parliament. 7 Co. 11. 4. 14. 6. 15. 6. 
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| Fee, a Leaſe. ſubſequent does not revoke it; and if a Deviſe be for forty Years, and after 


D. had a Power to revoke a Deed by Writing, ſubſcribed by him in the 
two or more Witneſſes : He made his Will in Writing without making an 
cation; this is a good Revocation and Execution of the Power. T. Raym. 
Heb. 312. 2 Will 415. _ 

Where a ſubſequent Act ſhall amount to a Revocation by Implication, it muſt be ; i 
ſary Implication, and wholly inconſiſtent with the former Deed or Will. If a Deviſe ow 


— 
Preſence of 
V expreſs Revo. 
295, 301. Vide 


wards the Teſtator grants a Leaſe for twenty Years of the ſame Premiſſes, that is no R 
vocation, only pro tanto. A Mortgage ſubſequent to a Deviſe is no Revocation, byt R 
tanto, 2 Vern. 496. | Iro 

In 1675 A. made his Will, and gave the Bulk of his Eſtate to B. as his neareſt Kin 
man. In 1681 A. made a Leaſe and Relcaſe, reciting the Will, but with ſome Variance, 
and mentioning that the Intent of the Deed was to diſpoſe of the Eſtate according as in th 
Will, and to confirm and not revoke it; and then the Deed diſpoſed of the Eſtate ſows 
to the G.*s, tho? the main Bulk be ſettled on B. In which Deed was a Power of Renee 
tion, on Tender of a Shilling, by Writing under Hand and Seal in the Preſence of a 
Witneſſes, whereof three to be Peers, and then to limit new Uſes, In 1687 4 + 
another Will, and thereby gave his Eſtate in a different Manner, viz. the Bulk to M. oi” 
he ſuppoſes to be his Kinſman, inſtead of B. The Queſtion thereupon was, whether or 
ro the laſt Will had revoked the Deed in Equity; for there was no Tender of Money, and 
but three Witneſſes to this Will, and not one of them a Peer, ſo that in Law it was Paal 
no Revocation, becauſe the Power was not purſued. The Validity of the Deed was ried 
upon an Ejectment in B. R. by Direction of the Chancery, where the Title was found for 
B. Hal, Treby and Powel, who aſſiſted the Lord Keeper, were of Opinion that the liſt 
Will was no Revocation of the Deed. And the Lord Keeper Sommers concurred with the 
Judges, that there was not ſufficient Ground in Equity to ſet aſide the Deed ; therefore he 
decrecd the Bills of M. Sc. ſhould be diſmiſſed. 3 Chan. Ca. 35, Sc. 

A. deviſed Lands in Fee to B. and then made a Mortgage in Fee of the ſame Lands: 
This is an abſolute Revocation in Law of the Deviſe ; contra if it had been a Mortgege 
for Years: But it is not a total Reyocation in Equity. Vern. 329, 330, 347, 97, 141, 
Salk. 158. 2 Will. 334. 

A. deviſed ſix Houſes to his Wife in Bar of Dower, and deviſed one Moiety of his real 
and perſonal Eſtate to his Daughter B. and the other Molety to his Daughter C. Afﬀer- 
wards A. upon B.'s Marriage with J. S. covenanted to ſettle a Moiety of his real Eſtate to 
the Uſe of himſelf for Life, Remainder to F. S. and B. Tho? this is but a Covenant, and 
therefore at Law no Revocation of the Will, yet being for a valuable Conſideration, in 
Equity it is tantamount ro a Conveyance, and conſequently in Equity a Revocation of the 
Will as to the ſix Houſes deviſed to the Wife; ſo that J. S. was intitled to one clear Moiety 
of the real Eſtate, and to an Accourt of the Rents and Profits from the Teſtator's Death ; 
but it being the Teſtator's Intention that his Wife ſhould have the ſix Houſes, ſhe ſhould 
have a Satisfaction out of the remaining Moiety. 2 Vill. 332, 333. 

A. mortgaged a Manor, and then deviſed it to B. for Life, Remainder to his firſt, &c. 
Son in Tail, Remainders over; afterwards A. (who was whimſical) fancying he ſhould 
marry C. made a Leaſe and Releaſe of the Premiſſes to D. and E. and their Heirs, in 
Conſideration of the intended Marriage, to the Uſe of himſelf and his Heirs till the intended 
Marriage took Effect, then as to Part in Truſt for C. and her Heirs in Lieu of Dower, &c. 
There was no further Progreſs towards the Marriage, but A. died without altering his 
Will; the Honour deſcended to B. who ſoon after died; and his eldeſt Son brought his 
Bill for a Redemption of the Mortgage and a Conveyance of the Eſtate, and the Defen- 
dants, the Couſins and Co-heirs of A. brought a Croſs Bill, that they might redeem, &c. 
whereupon the Queſtion was, Whether this Leaſe and Releaſe was a Revocation of the 
Will? Held that the Leaſe and Releaſe would have been a Revocation of a Devile of a legal 
Eſtate, and that equitable Eſtates are governed by the ſame Rules; the Will is in 
Diſheriſon of the Heir, who is always favoured. The Co-heirs decreed the Redemption. 
Ar. Ca. Eq. 411, 412. | : | | 

A Father deviſed Lands in Truſt to permit his Daughter to receive the Rents, Cc. til 
her Marriage or Death; and if ſhe married with Conſent of her Mother, Sc. then to con- 
vey the ſame to her and her Heirs ; but if ſhe died before Marriage, or married without 
Conſent, then to convey to other Perſons. The Daughter married in her Father's Liſe- 
time with his Conſent, and he ſettled Part of thoſe Lands on her and her Huſband, and 
died. This Settlement is no Revocation of the Will as to the Deviſe of the other Lands 
2 Vern. 720. | EI | 


See the Caſe of Mr. F:/z-Gerald and Lord Fauconberge before, at p. 57. 
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(H) How' Revications are interpreted. 


ocations are favourably interpreted, becauſe many Mens Inheritances Je end upon 
—_ Co. Lit. 237. a. Skin, 72. Fitz-Gib. 214. x wy 
But ſee 27 Eliz. c. 4. whereby voluntary Eſtates made with Power of Revocation, as to 


purchaſors, are made in equal Degree with Conveyances made by Fraud and Covin to 
defraud Purchaſors. | K* | | 


Wo ene e e ; 
(1) What is an Extinguiſhment of a Power of Revocation, or not. 


E making a Feoffment in Fee, or levying a Fine, Ec. of any Part extinguiſhes the 
pro tant but if of the Whole Ky is extinct, | * | S 

Where Uſes are to be revoked by Deed indented and inrolled, and a Fine is levied 

before Inrolment, this has extingui the Power of Revocation : So a Feoffment or Releaſe 

to any one who has a Freehold in Poſſeſſion, Reverſion or Remainder, is a Revocation ; for 

this an is 2 collateral to the Land, but ſavours of the Intereſt of the Land. 
172. B. alk. 316. 2 

a if — who has ſuch Power has no preſent Intereſt in the Land, nor ſhall, have any Thing 


by the Ceaſer of the Eſtate, a Feoffment or Fine of the Land is no Extinguiſhment of his 
Power, becauſe it is merely collateral to the Land. | FF 

A Fine or Feoffment may extinguiſh a future Power of Revocation. Co. 112. 3. Vide 
„ | N SYS he MS "Eo 2 | oY 

And a Power of Revocation, as well preſent as futute, may be releaſed by him who has 
ſuch Power, to any one who has an Eſtate of Freehold in the Land in Poſſeſſion, Rever- 
ſion or Remainder. Co. 113. 6. | ie ona ay cole. 

A Man made a Conveyance to the Uſe of himſelf for Life, with Remainder over, and a 
Power to revoke, to which laſt Purpoſe he after levied a Fine, and by Deed revoked the 
former Uſes, and declared new Uſes; the Fine being levied before the Deed extinguiſhed 
his Power, Vent. 368, 371. 2 Show, 368. Vide Skin. 35, 52, 71. Comb, 11, See 


before (A). | 8e 1 5 r 
| Nevocations and New Declarations. | 
. * ik iy " * 3 * 1 wy 3% . 5 N 4 
A Mortgage is but a Revocation pro tanto. 2 L. Raym. 968. A ot4IN 
b a 4 6 „ 3 s ii 10 H K 0 ; , 


SELF 4 
A Power of Revocation may be exeeuted in Part at one Time and in Part at another: 
U I OE HS DG» | 
Fur more concerning Pꝛoviſoeg and Declarations, ſee before Chap: g. F. 6. of Condi⸗ 
1. 6. $. 4 5- F Detlarations ok Ates 274 Covenants to ſtand ſeiſed 


* Fair i 

. . 5 2 «Jy: * + ge ' * | 1300 ” 1 10 des * 98 9 : 

1 * 4 33% ** 0 5 - | 

. ks —— — 22 * C 7 X 1 A ; FL : + p 8 

311695 21 ,SBENVEL 7 8 E o 0.6 Joes btn & | 
Of. Statutes, 


(A) 4 Statute vba. 


Statute is a Bond or Obligation on Record: But this Word is. ſometimes uſed in an. 
other Senſe, viz. for a Decree made in Parliament, called an Act of Parliament. 
4) Kinds off Statutes. 
1 10 li nit 124M WOL, 231) 880 Foy: 5 
THERE are three Kinds of theſe Obligations: 1. A Statute Merchant: 2. A Statute 
| Staple : And 3. &,Recogniſance., uy . 01 528 Nucl 50 9904.4 REN 994 1211 0 
A Statute Merchant is a Bond acknowledged before! one of the Clerks of the Statute 
Merchant, and Mayor. and the chief Warden of the City of London, of two Merchants of 
the ſaid City for that Purpoſe. afſigned ; or before the Mayor, chief Warden or Maſter of 
other Cities, as York, Briſtol, or the like; or the Bailiff of any Boroygh or Village, or other 
lufficient Men for that Purpoſe appointed and authorized, ſealed with the Seal of the Debtor 
or Recogniſor, and of the King, which is of two Pieces ; the reater wheregf i kept by 
the Mayor or chief Wardem, and the leſſer by che fai# Clerk. Sze' Ide Form of it in the 
Second Part of this Work. And altho' this at firſt was au bebe and uſed for Merchants only, 
yet at this Day it is and may be uſed and given by any others,” and is become one of the 


*01mmon Aſſurances of the Kingdom. Sat. de Mercatoribus Afton Burne!, A 
98 4 
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Bail are; and ſome of them are incertain, as thoſe Recogniſances that are taken for Bail in 


2 


A Statute Staple ſignifies this or that Town or City, whither the Merchants by 
Order and Commandment do 28 their Commodities, as Wool, and the lik e, mon 


the Great. And the Statute Staple is either properly or improperly ſo called: Tha” by 


> . K * hich 
is properly ſo, called, is deſigned. to be a Bond pf Record acknowledged before the M. 
the Staphe in the Preſence Sf one or two Conſtables of the ſame Staple, and is Su e 
the Seal of the Staple, and ſqmetimes alſo with the Seal of the Party, the which jr of 
is not neceffary, And this is founded upon the Statute of 27 Ed. 3. c. 9. and was ho 
and'is uſed only for Merchants and Merchandizes of the ſame Staple : This is of: the farms 
Nature the Statute Merchant is: That which is improperly ſo called, is called a R- cogniſane 
which is alſo a Bond on Record, teſtifying that the Recogniſor owes. to the Recopniſce a * 
of Money. And of theſe there are divers Kinds; for there is one Recogniſance foundeg 
upon the Statute of 23 H. 8. c. 6. See the Form in the Second Part of this Mort. This f 
always to be acknowledged before the Chief Juſtice of the King's Begch, ar. of the Comme 
Pleas, in the Term-timę, or in their Abſence out of Term, before the Mayor: of the Sage 
at Weſtmin er, and the Recorder of the City of Lundan for the Time being: andd it is to 1, 
ſeated with the Seal of 18 Conuſor, al with * of the King appointed for that Pur. 
poſe; and with the Seal of the Chief Juſtice, Mayor and Recorder, before whom jr is ac. 
finowledged and they before whom it is taken do ſubſcribe their Names to it: And tis 
was ordained, ang may be, 200 is uſed by Merchants, or any other whomſoever, for Pay- 
ment of Dehts, or Aſſürance of other Things: And this alſo is of the fame Nature of the 
Statute Merchant: And both this and the two, former are much of the Nature of Judgment 
had upon Suits in the. Courts of Ke Bench and Common Pleas, and therefore they at 
called ocR Ju gmentis. Stat. 27 E 3. C. 1, 2, 3, &c. 27 Ed. 3. c. 9. 22 H. 8. c. 6. 
Co. Lit. 289. 15 H. 7. 16. 8 Co. $52. > 3 e Net og, BL as. 
There are alfo divers other Kinds of Recogniſances that are taken by and acknowledged he. 
fore the-Eord Keeper, Maſter of the Wards, (now no ſuch Perſon) Maſter of the Rolls, Ma. 
ſter of the Chancery, Juſtices of. 35 png Bench or of the oher, (ſome of - which are call 
Bails) Barons of tfie Exchequet, Judges in their Circuits, Juſtices of the Peace; Sheriffs, and 
others; ſome whereof are by the Common Law, and ſome by certain Statutes. And amoygſt 
theſe ſome are without Seal, and recorded only, and ſome are ſealed and recorded alſo: And 
ſome of them are in a Sum certain, as the Recognizances taken in the Common Pleas for 


the King's Bench, which are after this Manner, Si judicium redditum, Sc. tunc-volo & cm- 
cedo, that the Debt recovered, againſt; thexDefengdant ſhall hei levied of my! Gods and Chat- 
tels, Sc. And theſe alſo are much of the Nature of the former Kind of Recogniſances, 
And all Obligations made tg; the, King are of: the. Nature, and have the Force of a Recogni- 
ſance. See . 33 H. 8. c. 22, 39. 3 H. 7. c. 1. Dyer 315, 307. K NM g. 251, l. 
132, c, 133. 4. 68. . Senne Wee neee 


2 een 805 Fen * - 22 5 ONS 
Statutes an Recogniſen niſances are ſometimes, /ugle, without any Defeaſance, and ſometimes 
they 4 400 i. e. with a Defeaſance 222 upon the Performance whereof the ſame 
are to be avoided. The Debtor, or he that ren into the Statute or Recogniſance, is called 
the Recogniſor or Conuſor; and the Devtee, or he to whom it is made, is called the Recopniſee 
or Conuſee. 0 | 


(C) What ſhall be faid ga. good Statute or. Recogniſance, and what nat. 
. 5 i 41M D e eien er M7230 
ne 196k Hobart of #6670707 Pefori ww bf ee e 


j. the, Statutes be not obſerved, it will be void. If 
faked -withoba Seal of the Debtor, and there be 1 a 


3 


pa * 
Ch. 6. d. 20. D 


= i Statote or a Recogniſance: And therefore it is held, that although there be no Time 


for the Payment of the Money 1n the Statute, yet the Statute is good, for then it is due 
e And although the Statute be written with another's Hand, and not with the 


Every Statute Staple or Merchant, not brought to the Clerk of the Recogniſances within 
four Months next after the acknowledging to enter a true Copy thereof, ſhall be void againſt 
all Perſons, their Heirs, Succeſſors, Executors, Adminiſtrators and Aſſigns only, which for 

ood Conſideration fhall, after the acknowledging of the fame Statute, purchaſe the Land, 
or any Part liable thereunto, or any Rent, Leaſe or Profit out of it. Stat. 27 Eliz. c. 4. 

By the Stat. 2 & e c. 4. 6 A. c. 35. 7 A. c. 20. & C. 2. c. 6. Judgments, Statutes, 
Recogniſances, Ic. ſhall not affect Lands in the Eaſt, Weſt or North Ridings of Yorkſfeire, 
or in Middleſex, unleſs they are regiſtred, Sc. See before regiſtring Deeds, Chap. 5. F. 12. 


(D) All the Proceedings upon a Statute or Recogniſance, and the Manner and Order 
of Execution thereupon. | | 


"HE Proceedings upon a Statute or Recogniſance to have the Fruit and Effect thereof, 
18 are not like to the Proceedings in other Caſes of Suits upon Obligations, and the like, 
to reduce them to Judgment; but as they are in their own Nature much like to the Nature 
of a judgment; ſo is the Proceeding and Execution thereupon, much like to the Proceed- 
ing and Execution upon a Judgment; and therefore the Conufee may, if he pleaſes, bring 
m Action of Debt upon a Statute, and waive all other Proceeding ; or otherwiſe, if he likes 
not this Courſe, he (or if he be dead, his Executors or Adminiſtrators ; and if his Executor be 
dead, the Executor of his Executor) may as ſoon as the ſame is forfeited, have preſent Exe- 
cution of it after this Manner: He muſt bring his Statute to the Mayor and Clerk, and 
other Officer, before whom it was acknowledged, and there, if they find the Record of. it, 
and the Day to be' paſt for the Payment of the Money, they are to apprehend and impriſon 


the Body of the Conuſor, if he be a Lay Perſon, and can be found within their Juriſdiction; 


and if he cannot be found there, they are to certify the Record into the Chancery, which 


alſo if they refuſe to do, they may be compelled unto by a Certiorari : And if that Certi- 


cate be faulty, or Execution be not done upon it by Reaſon of the Death of the Conuſee, 


or otherwiſe, the Conuſee, or his Executor or Adminiſtrator, , may have another Certificate; 
and thereupon, in this Caſe of the Statute Merchant, he ſhall have a Writ of Capias out of 
the Chancery, directed to the Sheriff of the County where the Conuſor lives, to apprehend 
and impriſon him (if he be not a Clergyman) and this is to be returned in the Common 


Pleas or King's Bench: And when the Conuſor is taken, he ſhall have Time for a Quarter 


of a Year to make his Agteement with the Conuſee, and to ſell his Lands or Goods to ſatisfy 
the Conuſee: And! for that Purpoſe he may ſell his Lands or Goods although he be in Pri- 
ſon, and his Sale is good and lawful: And if in that Time he does not ſatisfy the Conuſee, 
or if upon the Capias the Sheriff returns a Non ef inventus, then by another Writ (or by 


divers Writs, if the Lands or Goods lie in divers Counties) called Extendi Facias. And in 
the Caſe of a Statute Staple, preſently after the Certificate into the Chancery, the Conuſee 


ſhall have a Writ to take his Body, and extend his Lands and Goods, returnable in Chan- 
cery. And this: Writ is a Commiſſion directed to the Sheriff of the County where the Lands 
and Goods lie, for the valuing of the ſame, whereby all the Lands, Goods and Chattels of 


the Conuſor, ſhall be appraiſed and valued at a reaſorjable* Rate by à Jury of ſworn Men, 


charged by the Sheriff for that Purpoſe; which Inquiſition ſo taken is to be returned by the 


Sheriff, and thereupon the Lands, Goods and Chattels, are to be taken into the Sheriff's 
Hands, and by him to be delivered to the Conuſee (Which the Sheriff may do if he will 


vithout any Writ, to hold unto the Conuſee until he be ſatisflell Kis Debt and Damages). And 
il the Sheriff refuſes ſo to do, the Conuſee ſhall have a Writ dut of the Chancery, called a 


Liberate, to compel him to defver to the Conuſee the Lands, Goods and Chattels ſo found 


by Inquiſition, and taken into his Hands upon the Extent, which the Sheriff needs not to. 
| EY WES AL | | | 9 | return ; * 
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return: Or the Conuſee may enter upon the Land himſelf, and take the Goods out 5 
Sheriff's Hand; and this Act of the Sheriff and Jury upon this Writ is called an Ex 
And if the Jurors or Appraiſors upon the Extend: Facias overvalue the Lands or Good 
Favour to the Debtor, the Conuſee has no Remedy but by Motion in that Court where i 
Writ is returnable, to deſire that the Appraiſors may take the Lands or Goods at the l. , 
they have valued them, in the ſame Manner as the Conuſee is to have them, But if the 
Conuſee accepts of the Lands and Goods from the Sheriff, or ſuffers the Term to ; 
wherein the Writ is returnable, he is too late, and has no Remedy at all. And if FR ta 
Fanny do undervalue the Lands or Goods, in Favour to the Debtee, it ſeems the Conuſy 
as no Remedy at all, for he may at any. Time pay all or the Reſidue of the Debt and D. 
mages unlevied, and have his Land again if he pleaſes. And in Caſe where the Inquil g 
or Extent taken and made is inſufficient, as if Part of the Land only be extended in * 
Name of all the Lands, or it is found the Conuſor died ſeiſed of Land, and it is not fig 
of what Eſtate, or the like, the Conuſee ſhall have a new Exent, and this is called 3 Re. 
Extent : And this he may have although the Lands or Goods be delivered to the Conuſes 
by a Liberate, if the Conuſee has not entred upon and accepted it; but if he once accepts 
it, he can never after have a Re-Extent: And when the Conuſee is in Poſſeſſion of Lands 
by ſuch an Extent as before, then he is Tenant by Statute ; and after the Conuſee is once fg. 
tled in Peace in the Lands extended, he ſhall hold it until he be ſatisfied his Debt, and his 
teaſonable Coſts and Damages for Travel, Suit, Delay and Expence. But it ſeems the Time 
ſhall not run out nor be ſaid to begin until the Entry of the Conuſee into the Land; for i 
the Land be extended and remains ſeven Years without a Liberate made, yet he may have 
a Liberate at the End of the ſeven Years; and as ſoon as the Conuſee ſhall be ſatisfied his 
Debt and Damage by the Goods and Chattels of the Conuſor, and by the ordinary and cer. 
tain, or extraordinary and caſual Profits of the Land, the Conuſor ſhall have his Land again: 
And for that Purpoſe, if the Conuſee refuſes to give him an Account, and to yield up his 
Land to him the Conuſor, however he may not enter, yet he may compel the Conuſce 
thereunto by a Writ called a Venire facias ad computandum, in the Nature of a Scire facias, 
by which the Conuſor ſhall call the Conuſee, his Executors or Adminiſtrators, to account; 
and if upon the Account it ſhall appear he is ſatisfied, the Conuſor ſhall have his Land 
again; and if it appears he is over-ſatisfied, he ſhall anſwer the Overplus to the Conuſot. 
But the Conuſor may not enter upon the Conuſee until he has brought this Writ, and made 
it thereupon to appear that the Conuſee is ſatisfied. And if in Caſe the Conuſee be dead, 
his Executor or Adminiſtrator may have Execution of the Statute without any Scire facias, 
upon the ſhewing of the Statute and the Teftament in Chancery. And if the Sheriff returns 
that the Conuſor is dead, the Execution ſhall be made of his Lands only in the Hands of his 
Heir, or the Purchaſor ; but if the Heir be under Age, the Execution cannot be done until 
he be of full Age: And if the Conuſor dies in Priſon, the Execution ſhall be of his Lands, 
Goods and Chattels: And if the Gaoler that has him in Priſon ſuffers him to eſcape, he muſt 
anſwer the Debt; and if it falls out that the Conuſee, his Executor or. Adminiſtrator, be 
ouſted or diſturbed of his Execution by the Conuſor himſelf, or any other during the Time 
of the Extent, he may relieve himſelf againſt the Diſturber by Aſſiſe, or other Action, as 
another in the like Caſe may do: And if he be rightfully ouſted or diſturbed by one that 
has better Right, as by one that has a former Statute, or the like; or by the Act of God, as 
by Fire, Water, or the like; in theſe Caſes the Conuſee ſhall hold the Land over after the 
Time of his Extent until he be ſatisfied. But when it is through his own Neglect only 
that he is unſatisfied, as where the Lands are delivered to him by the Liberate, and he after 
his Entry into them makes a conditional Surrender of them; as if Lands of the Value of 
10/7, by the Year, be delivered to him in Execution for 40 J. and he within four Years 
makes a conditional Surrender of them to the Conuſor, and after he enters for the Condition 
broken; in this Caſe he ſhall not hold the Land over the four Years, for he muſt take the 
Profits upon his Extent preſently : The Proceeding in Execution of the Statute Staple, and 
the Recogniſance founded upon the Statute of 23 H. 8. is after the ſame Manner through- 
out as the Proceeding in Execution of Statute Merchant is, with theſe Differences only, 
that upon the Execution of the Statute Merchant there ifſues forth a Capias againſt the Body 
before any Execution be to be made of the Lands, or Goods and Chattels, and the Lands 
and Goods cannot be extended until a Quarter of a Year be paſt after the Body is taken, of 
the Sheriff has returned a Non eft inventus ; but upon the Execution of the Statute Staple and 
the Recogniſance, the Body, Goods and Lands may be taken together at the firſt; this there- 
fore is a more ſpeedy Remedy than the former. Alſo upon a Statute Merchant one may 
have an Action of Debt; but otherwiſe upon a Statute Staple z and the Capias upon the Sta. 
tute Merchant may be returnable in the King's Bench, or Common Pleas, but the Writ of 
Execution upon the other is to be returned in the Chancery. Fitz. Accompt 97. Execution 
z 4ato. Bro. Stat. in toto. Stat. Afton Burnel de Mercatoribus, 27 Ed. 3. c. 9. F. 12 
ö 1435 


Ch, 6. f. 20. Statutes. 


51. 132. Dyer 180. 15 H. 7.15. 4 Co. 67. 7 H. 7. 12. Plow. 61, 62, 82. Co. 
3 Kar. 23 H. 8. c. 6. 5 H. 4. c. 12. 2 K. 3.7. 14 Ed. 3. 11. Lit. Broo. 294, 
x 126. Dyer 299. 5 Co. 87. 4 Co. 82, 57, 66. Stat. 11 H. 6. c. 10. Kitch. 116. and 
7 v. Wallis, Paſ. 38 Elix. B. R. 15 H. 2. 16. F. N. B. 130, 131. | 

The Proceedings upon the other Sort of Recogniſances are after another Manner; for 
UPON Recogniſances at the Common Law, if the Money be not paid at a Day, the Conuſee, 
his Executor Or Adminiſtrator, is to bring a Scire N againſt the Conuſor, or if he be dead, 
againſt his Heirs when they be of full Age ; or if the Lands the Conuſor had at the Time of 
3 into the Recogniſance be ſold, againſt the Purchaſors of theſe Lands which the Conu— 
ſor had at any Time after the Recogniſance entred into, to warn them to come into the Court 
whence the Scire facias comes, and to ſhew Cauſe why Execution ſhould not be done upon 

the ſaid Recogniſance; or if the Party and Parties cannot be found to be warned, or bein 

warned do not appear at the Time, or appearing ſhew no Cauſe why the Debt ſhould not be 
levied, and then the Conuſee ſhall have Execution of a Moiety of his Land by Elegit; or 
if the Conuſor be living, of all his Goods by Levari or Fieri facias at his Election; but he 
cannot have Execution of his Body unleſs he brings an Action of Debt upon the Recogni- 
ſance, or it be by Courſe of the Court, as it is in the King's Bench upon a Bail, in which 
Caſe a Capias lies. Dyer 360, 315. Kelw. 100. 2 Weſt. 2. chap. 18. Bro. Execution 129. 
g Co, 11- 15 H. 7. 16. Kitcb. 117. 

Proceeding againſt the Sureties in Statutes ſhall be as the Proceeding againſt the Principal; 
but in Caſe where there are Moveables of the Principal to ſatisfy the Debs, the Surety (as it 
ſeems) ſhall not be charged. Stat. de Mercatoribus. 


E) What Things are ſubject and liable to Execution upon a Statute or Recog- 
mance, 


Firſt, In reſpe# to the Nature and Quality of the Things themſelves. 


HEN a Man enters into a Statute or Recogniſance, the Land of the Conuſot is not 

the Debtor, but the Body; and the Land is liable only in reſpect that it was in the 

Hands of the Conuſor at the Time of acknowledging of the Statute, or after; and the Land 

is not charged with the Debt, but chargeable only at the Election of the Conuſee; but the 

Perſon is charged, and the Land is chargeable in reſpect of the Perſon, and not the Perſon 

in reſpect of the Land. And therefore altho' the Conuſor aliens his Land to another, yet 

he remains Debtor ſtill, and his Body and his Goods ſhall be taken in Execution: And yet 
when Execution is ſued, upon the Land, the Land is charged and becomes Debtor alſo. 

2 72. 10 Co. 50, 51. Bro. Stat. Merchant, See the Statutes before concerning Regiſtring 
tatutes, &c. 

The Body of the Conuſor himſelf, but not the Body of his Heir, Executor or Admi- 
niſtrator, is liable to Execution, and be taken although there be Lands, Goods and 
Chattels to ſatisfy the Debt'; and all the Demeſne and Copyhold Lands, Tenements or He- 
reditaments, corporeal and incorporeal of the Conuſor that are grantable over, as his Ma- 
nors, Meſſuages, Lands, Meadows, Paſtures, Woods, Rents, Commons, Tithes, Advow- 
ſons, and the like; alſo all his Goods and Chattels, as Leaſes for Years, Wardſhips, Em- 
blements, Cattle, Houſhold-Stuff, and the like, are liable to Execution upon a Statute. 
Stat. de Mercatoribus. 3 Co. 12. Plow. 72. 2 Co. 5g. Lit. F. 358. Dyer 7, 205. Bro. 
Stat. Merchant 44. Co. Lit. 374- | | 

And therefore if a Man makes a Leaſe for Life or Years, and after enters into a Statute 
or Recogniſance this Reverſion cum acciderit ſhall be ſubject to Execution, and the Conu- 
ſor cannot by any Sale thereof prevent it. And yet the contrary has been held for Law. 
Lit. Broo. $. 227. Dyer 373. 

And if one makes a Feoffment in Fee, or Leaſe for Life, reſerving a Rent; this Rent 
5 extendable, and the Conuſee may diſtrain for it. Doc. & Stud. 53. Bro Stat. Merchant 44. 

er 205, 

So if the Leſſee for Life makes a Leaſe for Years rendring a Rent, and then the Leſſee 
for Life enters into a Statute ; this Rent is ſubje& to Execution; and it ſeems the Conuſce 
wy briog an Action of Debt againſt the Leſſee for Years for it. Harrington's Caſe, Pa. 
9 Jac. 

And although the Rent becomes extinct by the Purchaſe of the Conuſor, or otherwiſe, 
Vet as to the Conuſee it ſhall be ſaid to be in eſſe, and ſubject to Execution ſtill. And 1 4 

| 9 H is ore 


— 


Statutes. ny 
fore if a Rent be granted unto one for my Life after the Death of my Wife, and after ja | 
acknowledge a Statute, and then my Wife dies, and then I releafe the Rent dg 


tenant z this Rent ſhall be liable to Execution. 7 Co. 38. to the Tee 

But Annuities, Offices in Truſt, Seigniories in Frankalmoign, Homage, Fealty, R; 
Things in Action, and ſuch like Things, are not liable to Execution upon Statutes * 
cogniſances. Alſo a Remainder in Tail, or in Fee, after an Eſtate-tail in Poſſeſſion 1 a 
liable to Execution in theſe Caſes, except it happens to come into the Poſſeſſion of the Co 
nuſor. Dyer 7. Co. Lit. 374. Dod. & Stud. 53. 2 Co. 59. Co. 62. 


Secondly, In reſpef? of the Eftate, Property and Poſſeſſion of the Conuſor in the Things 


The Lands, Tenements and Hereditaments that are Copyhold, although the Conufor hay 
the Fee-ſimple of them, yet they are ſubject to Execution only for the Life of the © 
ſor ; but his Demeſne Lands, wherein he has an Eſtate in Fee-ſimple, are liable to E 
tion for ever, if Need requires. The Lands the Conuſor has in Joint-terancy with another 
are ſubje& to Execution during the Lite of the Conuſor, and no longer, for after his Death 
the ſurviving Jointenant ſhall have all; but if the Conufor ſurvive his Companion, then all 
the Land ſhall be ſubject to Execution: And the Lands the Conuſor has as 1 in Tail, 
are liable to Execution only during the Life of him, being the Tenant in Tail; for after. 
wards they ſhall go to his Iſſue in Tail. And yet if the Tenant in Tail, after he has entred 
into a Statute, ſuffers a Recovery of the Land intailed; in this Caſe the Land ſhall be ſub- 
ject to Execution as if it were Fee-fimple Land. And the Lands the Conuſor has in the 
Right of his Wife ſhall be charged and ſubje& to Execution only during the Lives of the 
Huſband and Wife together, and no longer. Stat. de Mercat. Dyer 299. Plew. $1, 
7 Co. 39. 3 Co. 12. Bro. Recog. 7. Co. 62. 13 H. 7. 22. Bro. Stat. Merchant. 

If a Feoffment be made on Condition to make an Eſtate to another by a Day of the 
ſame Land, and before the Day the Feoffee enters into a Statute or Recogniſance; this 
Land ſhall be ſubje& to Execution until the Feoffor re-enters, for the Breach of the Condi- 
tion. Lit. F. 358. 

If one be diſſeiſed of Land, and then enters into a Statute; this Land ſhall not be ſubject 
to Execution: And yet if the Conuſor after recovers the Land by Entry or Action, it ſhall 
be liable to Execution. 2 Co. 59. "a 
The Goods and Chattels whereof the Conuſor is ſolely poſſeſſed, and poſſeſſed in his own 
Right, and the Goods and Chattels of which he is jointly poſſeſſed with another, and the 
Goods and Chattels he has in the Right of his Wife, are liable to Execution. But the 
Goods or Chattels that he or his Wife has as Executor or Executrix to another, or as 
pledged only, it ſeems are not ſubject to Execution. And if the Conuſor delivers Goods to 
another to deliver over to J. S. theſe Goods before they be delivered over are liable to 
Execution. And if he has Leaſes for Years in the Right of his Wife, and he dies before 
Execution be done, theſe Leaſes are liable to Execution. Sed quære. But if the Conuſot 
has Goods in his Cuſtody of another Man's, or has Goods he has diſtrained in the Nature 
of a Diſtreſs ; theſe are not liable to Execution, Stat. de Mercat. 3 Co. 11, 12, Plow. 
514. 8 Co. 271, 5 Co.go. Dyer 67. f 

All the Lands, Tenements and Hereditaments which the Conuſor had at the Time of the 
Statute or Recogniſance entred into, or at any Time after, into whoſe Hands by what 
Means ſoever the ſame are betide and come at the Time of Execution, are ſubje& and 
liable to the Execution. But the Lands the Conuſor had and did put away before the 
Time of the Statute or Recogniſance entred into, are liable to Execution. And all the 
Goods and Chattels the Conuſor has and are found in his Hands at the Time when the 
Execution is to be made by the Extend: facias, are liable to the Execution. But the 
Goods and Chattels he had and did bona fide do away before the Time of Execution 
done, are not liable to the Execution. 3 Co. 12. Stat. de Mercator. | 


Onu- 
Xecu- 


Thirdly, In reſpect of the Quantity. 


And of all theſe Things before ſubject to Execution, the Conuſee may take all or part, 
at his Pleaſure. And therefore, if the Conuſor has ſold his Lands to divers Perſons, or has 
ſold ſome of his Lands to divers Perſons, or to one Man, and keeps the reſt in his Hands, 
or it deſcends to his Heir, the Conuſee may ſue Execution upon the Lands in _ 

I 


* — ee tet. ns, 


* 
We 
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<heir Hands at his Election; ſo that if the Conuſee, after the Statute entered into and be- 
5 Execution, purchaſes Part of the Land of the Conuſor, he may notwithſtanding have 
Execution upon the Reſidue in the Hands of the Conuſor, or in the Hands of his Heir; and 
et ſo that in ſome of theſe Caſes his Execution may be afterwards avoided, and be compel- 
100 to ſue Execution again. Bro. Stat. 10, 48, 25. Pla. 72. See poſt. 

The Conuſee upon other Recogniſances ſhall have the fame Things in Execution that a 
Man ſhall have after a Judgment in a Suit in the King's Bench or Common Pleas by Fieri 
facias, or Levari facias, all his Goods and Chattels, and by Elegit the Moiety of his Lands, 
and his Chattels, beſides the Cattle of his Plough and Implements of Huſbandry, But in 
theſe Caſes he cannot take the Body of the Conufor in Execution, unleſs it be upon a new 
Suit, or in Caſe of Bail in the King's Bench. Weſftm. 2. c. 18. Plow, 72. 3 Co. 12. Dyer 
30b. Kelw. 100. | 


(F) Where a Man ball have a Re-extent or new Execution, or not. 


Y the Common Law, after a full and perfect Execution, and by Extent returned and 
B of Record, there ſhall never be any Re- extent; yet by a ſpecial Act of Parliament it 
is provided, That if after Lands, c. be had in Execution upon a juſt or lawful Title 
wherewith all the ſaid Lands, Cc. were liable, tied or bound at ſuch Time as they were 
delivered or taken in Execution, they ſhall be taken or recovered away from him before he 
has received his Debt and Damages; in this Caſe after a Scire facias had againſt the Conu- 


for, his Heirs, Executors, Adminiſtrators or Purchaſors, he (or his Executors or Adminiſtra- 


tors if he be dead) ſhall have a new Execution to levy the Reſidue of the Debt and Damages 
then unſatisfied, Stat. 32 H. 8. c. 5. | 


Wherein theſe Things are to be obſerved : 


Firſt, In Caſe where the Conuſee is unlawfully and wrongfully diſturbed either by the Co- 
nuſor, or by a Stranger, in the taking of the Profits of the Land delivered to him in Exe- 
cution ; there he may and muſt bring his Action and recover Damages, and theſe Damages 
ſhall go towards his Satisfaction; for in this Caſe and for this Diſturbance he ſhall not hold the 
Land a Day the longer. And where he is hindred by his own Neglect or Act in the taking 
of the Profits of the Land, as where is Debt is 40 J. and he has 10. a Year delivered to 
him, by which he may ſatisfy himſelf in four Years, and within the Time he makes a con- 
ditional Surrender to the Conuſor, and enters for the Condition broken; in this Caſe he 
ſhall not hold the Land over, neither ſhall he have any Re- extent. And where the Let or 
Diſturbance is ſuch as wherein the Conuſee has Remedy given him by the Common Law to 
hold the Land over after the Diſturbance removed; in this Caſe he ſhall have no new Exe- 
cution nor Re- extent within this Statute ; for where the Conuſee has Remedy in preſent: for 
Part, or in futuro for all or Part, this Statute extendeth not to it. And therefore where the 
Conuſee is hindred in the taking of the Profits of the Land by the Act of God, as by Fire, 
Overflowing of Water, or the like; or the Act of the Party Conuſor, or any by or under 
him; as when one is bound to A. in a Statute of 100 J. and after to B. in a Statute of 200 l. 
and B. extends the Land firſt, and then A. extends the Land and takes it away from B. or 


the Wife of the Conuſor claims her Dower, and puts out the Conuſee; or one diſſeiſes his 
Leſſee for I ife, or ouſts his Leſſee for Years, and then acknowledges a Statute, and after 


Execution is ſued againſt him, and then the Land is delivered to the Conuſee, and after 
the Leſſee for Life or Years enters; in all theſe Caſes, becauſe by the Common Law the Co- 
nuſee may hold over the Land after the Time given him by the Extent, and after the Im- 
pediments removed, until he be ſatisfied his Debt and Damages; therefore he ſhall have 
no Aid of this Statute by Re-extent ; for he is then only to be relieved by this Statute when 
da Sen and diſturbed, and is wholly and clearly without any Remedy at the Com- 
on Law, | 
Secondly, Where the Statute ſaith, until be, &c. or bis Man, ſhall fully and wholly have 
{ried the whole Debt and Damages; if he has aſſigned ſeyeral Parcels to ſeveral Aſſigns, yet 
they all ſhall have the Land but until the whole Debt be paid. 
Thirdly, Where the Words be, for the which the ſaid Lands, &c. were delivered in Extcu- 
len; if a Diſſeiſor conveys the Land to the King, who grants the ſame over to A. and his 
Heirs, to hold by Fealty, and 201. Rent, and after grants the Seigniory to B. B. acknow- 
edges a Statute, and Execution is ſued of the Seigniory, 4. dies without Heir, and the Co- 
_ enters, and is evicted by the Diſſeiſee; in this Caſe he ſhall have the Aid of the 
ute. | 
5 ourthly, Where the Words be, delivered and taken in Execution ; yet if after the Liberate 
tne Conuſee enters (as he may) ſo as the Land is never delivered, yet it is within the Remedy 


of this Statute, 
Fifubly, 
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Fifthly, Altho' the Statute ſpeaks only of the Recoveror, Obligee, Se. ara 
Ee Adminiſtrators or Rigas, yet the Statute ſhall xi to them. nd not of their 

Sixthly, Where the Statute ſpeaks of a Scire facias out of the ſame Court, &c. if th 
cord be removed into another Court, and be affirmed, he may have a Scirę facias we 
that Court. | 

Seventhly, Where the Statute gives a Scire facias againſt ſuch Perſon or Perſons 
were Parties to the firſt Execution, their Heirs, Executors, or Aſſigns, &«c. this 8 
be taken ſo generally as the Letter is; for if the firſt Execution was had againſt a Pu not 
ſor, Sc. ſo as nothing in his Hands was liable but the Land recovered ; if this Prop 
evicted from the Tenant by Execution, no Scire facias ſhall go againft him, his Exec: 
Sc. but if he has other Lands ſubject to Execution, then- a Scire facias lies againſt buten 
his Aſſigns, but not againſt his Executor; neither in that Caſe can he have a Scire fas 
upon this Statute againſt the firſt Debtor or Recogniſor; but if there be ſeveral 1 gs 
ſeveral Parcels of Lands ſubject to the Execution, one Scire facias will lie againſt all the Aff 
4 Co. 66, 82. Plow. 61. 15H. 7.15. Co. Lit. 299. Kitch, 116. Sas. 


Sc. that 


(G) Where the Conuſor or his Heir, or an Alienee or Purchafor, ſpall have Contri. 
bution upon a Statute or Recogniſance, or not. : 


F the Conuſor, after he has entred into a Statute or Recogniſance, conveys away his Land 

'to divers Perſons, and then the Conuſee ſues Execution of the Statute upon the Lands 
of one or ſome of them, and not of all; in this Caſe he or they whoſe Lands is or are ti 
ken in Execution, may by an Audita Querela, or Scire facias, have Contribution fron, he 
Reſt, wherein theſe Differences muſt be obſerved, that one Purchaſor ſhall have Contrib: 
tion from another: And therefore if the Conuſor ſells ſome Lands to J. S. and other Lands 
to J. D. and the Conuſee ſues Execution only of the Lands of J. S. J. S. ſhall have Contr. 
bution againſt F. D. And the Feoffee of the Purchaſor, the Feoffee of the Heir of the Co- 
nuſor, the Feoffee of the Feoffee, and another Feoffee, ſhall have Contribution of the Har 
of the Conuſor : But the Conuſor himſelf ſhall not have Contribution from a Purchaſer: 
and therefore, if he ſells Part of his Lands, and keeps Part in his Hands, and the Conofee 
ſues Execution only of the Lands in the Hands of the Conuſor or his Heirs ; in this Cafe 
neither he nor his Heirs ſhall have any Contribution from another. And therefore if one be 
ſeiſed of two Acres, the one in Borough Engliſh, and the other of other Land, and enters 
into a Statute, and dies, and he has but two Daughters, and the Execution be ſued vpon 
the Land of one of them, ſhe ſhall have Contribution from the other. So where ſome 
Land deſcends to the Heir of the Part of the Father, and ſome to the Heir of the Part ef 
the Mother. If one be ſeiſed of Lands in Fee in the County of A. and B. and enters into a 
Statute of Recogniſance, and the Conuſor dies, and then the Conufee dies alſo, and his Exe- 
cutor ſues Execution of the Lands in B. only, and has Execution, and after the Heir {ls 
theſe Lands; in this Caſe the Vendee ſhall have no Contribution. So alſo the Law is if the 
Heir ſells the Land to divers, and one of the Purchaſors appears to the Scire facias, and the 
Judgment is given againſt him, and he afterwards ſells the Land, his Vendee ſhall have no 
Contribution. And in all theſe Caſes, where it is ſaid the one Purchaſor ſhall have Contri- 
bution, it is not intended that the Reſt ſhall give or allow him any Thing by way of Con- 
tribution, but that the Party whoſe Lands are extended, may by Audita Querela, or Scire 
facias, as the Caſe requires, defeat the Execution, and thereby ſhall be reſtored to all he 
meſne Profits, and force the Conuſee to ſue his Execution upon all the Land, that the 
Land of every one of the Terretenants may be equally extended. Plou. 72. 3 Co. 12. 
6 Co. 13. | 


(H) Where and by what Means a Statute or Recogniſance, and the Execution theretf, 
ſhall be diſcharged, ſuſpended or avoided in all or in Part, and where not. 


Statute or Recogniſance, and the Execution thereupon, may be diſcharged divers Ways, 

as by Defeaſance, Releaſe, Payment of the Money, Debt and Damages, or the Re 

ſidue thereof unlevied, delivering up the Statute, Purchaſe of Part of the Land by the 
Conuſee, or the like. And therefore, if there be a Defeaſance to the Statute or Recognt- 
ſance, and it be to pay Money at a Day, or to perform ſome other Thing, and the 
Money be paid, or the Thing be done accordingly ; this is a Diſcharge of the Statute. And 
therefore it ſuch a Statute or Recogniſance be afterwards ſued againſt the Conulor, he 
may be relieved by an Audita Querela. And if A. binds himſelf to B. by a Statute of 
20 J. and B. ſues Execution, and the Lands of A. are delivered to him in Execution until he 
levies the Money, and after B. makes a Defeaſance to A. by Indenture, that if A. pays go 
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by a Day certain, that then the Statute or Recogniſance ſhall be void; if this be done 
N ordingly, the Statute and Execution thereupon is defeated and diſcharged. Dyer 297, 
1 13. 20 Aſſ. pl. 7. ſee Defeaſance. 

3104 if the Conuſee before Execution or after releaſes to the Conuſor the Statute or Re- 
eogniſance, or the Debt; this is a perpetual Diſcharge of the Statute, and the Execution 
ncreupen. But if the Conuſee before Execution releaſes to the Conuſor all his Right in or 
a the Land; this will not diſcharge the whole Execution; for if he may not ſue Execution 
7 the Land afterwards, (as it ſeems he may, this notwithſtanding) yet he may ſue Execu- 
tion of his Body and Goods, But ſuch a Releaſe after Execution made of the Land, will 
n) Doubt diſcharge the Land. And if the Conuſee releaſes all his Right in the Land to the 
feoffee of the Conuſor of a Parcel of the Land this will diſcharge the Land of Execution, 
altho' it be before the Execution ſued that this Releaſe is made. Co. Lit. 76. 10 Co. 47, 
50, 61. Co. Lit. 265. Bro. Stat. Merchant 23. And ſoit is ſaid it was reſolved Mich. 


If the Conuſee aſſigns the Statute or Recogniſance to the Conuſor, or to the Terretenant, 
by way of Diſcharge of the Debt or Land; this is a good Releaſe and Diſcharge of it in 
Law. And if the Conuſee purchaſes any Part of the Land of the Conuſor after the Statute 
or Recogniſance entred into ; this is no Diſcharge of the Statute or the Recogniſance, but 
the Conuſee may have Execution notwithſtanding of the Lands that are left in the Hands of 
the Conuſor, or of his Body or Goods, or all. But if the Conuſee purchaſes Parcel of the 


Lands, and a Stranger another Parcel; in this Caſe the Lands that are purchaſed by tha 


Stranger ſhall be diſcharged of Execution. And if the Conuſee after Execution ſued pur- 
chaſes any Part of the Land, or the Fee-ſimple of all or Part of it deſcends to him; by 
this the whole Execution is diſcharged. And if the Conuſee purchaſes all the Lands of the 
Conuſor z by this the Execution as to the Land is ſuſpended but this is no Diſcharge as to 
the Body and Goods of the Conuſor, for they are ſubje& to Execution ſtill. And if the 
Conuſce reinfeoffs the Conuſor again, the Execution may be revived again againſt the Lands 
of the Conuſor, ſo that they will be ſubject to Execution again whether they do continue in 
his Hands, or be ſold away to others. So alſo if the Conuſee infeoffs a Stranger after he 
purchaſes the Land, and the Stranger infeoffs the Conuſor; in this Caſe alſo the Execution 
js revived, and the Lands ſhall now be ſubject thereunto as they were before. Plow. 72. 
F. N. B. 104. Lit. F. 293. 11 H. 7. 4. Bro. Audita Querela 49. Stat. Merchant 25, 42. 
Co. Lit. 150. 25 A. pl. 7. Lit. $. 441. 5 H. 7. 25. 

If a Leſſee for Life makes a Leaſe for Years rendring Rent, and after enters into a Statute 
to J. S. and then enters into another Statute to J. D. and after he grants his Eſtate to / 5. i 
by this the Execution of the Statute made to J. S. is ſuſpended, and therefore during the 
Suſpenſion, it ſeems J. D. altho' he be after in Time, may ſue and have the Rent in Exe- 
cution. Harrington's Caſe, Paſ. 29 Fac. B. R. 


SE CT. XXI. 
Of Obligations or Bonds. 


(A) An Obligation what. 


A* Obligation is a Deed in Writing, whereby one Man binds himſelf to another to pay 
a Sum of Money, or to do or ſuffer ſome other Thing. 


* that makes this Deed is called the Obligor, and he to whom it is made is called the 
gee. | AAS; 


(BB) Kinds of Obligations. 


A* Obligation is ſometimes fimple or /ingle, i. e. when it is to pay a Sum of Money, 
or to do ſome other Thing, and when it is without any Defeaſance or Condition in 
or annexed to it, which alſo is ſometimes with a Penalty, called a penal Bill, and ſome- 
umes without a Penalty: And this is that which is moſt properly called an Obligation, and 
ſometimes alſo it is called a Angle Bill, or Angle Bond; and ſometimes it is double or condi- 
onal; which is when it is attended upon and accompanied with a Condition; and then it 
is ſaid to be a Bond containing a Penalty, with Condition to pay Money, or to do or ſuffer 
ſome Act or Thing, c. And this Condition is ſometimes called a Defeaſance, and then 
elpecially when it is (as ſometimes is the Caſe) in another Deed or Inſtrument z for moſt 
commonly it is inſerted in the ſame Deed wherein the Obligation, being the other Part of 
it, is contained: And then alſo it is either ſubſcribed under the Obligation, or * 
g 1 within 
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— within the Body of it, or indorſed upon the Back of it. And quacungue via if the Cora) 
be performed, the Penalty is ſaved, if not, the Penalty is forfeited. "c1tion 
(C) What is a good Obligation or not, as to its original Creation; and ter, 

Accident or Fraud in the Writing of it has been relieved in Equity, "2 
| Firſt, A to the Manner and Form of making it, 
On what to N Obligation may be made upon Parchment or Paper, and in looſe Par 
be written, A 


In what Per- 
ſon. 


Words. 


0 
Paper, (Bro. Obl. 67, 33.) or in a Piece of Paper or Parchment ſewed in a gh 
either way is good. Trin. 49 Eliz. B. R. . 

Which Paper or Parchment muſt be firſt ſtamped with a treble Sixpenny Stamp. 

But if it be made on a Talley, Piece of Wood, or any other Thing but Paper ot Ps 
ment, altho' it be ſealed and delivered, yet it is void. Trin. 49 Eliz. B. R. * 
And it may be made in the firſt or in the third Perſon, (notwithſtanding the +5 
c. 4. which intends only Obligations made beyond the Sea) and therefore an Oblig.,,, 
made, as Memorandum, That A. of B. owes C. of D. 1ol. In Teſtimony wheres, & 
good. Co. Lit. 229, Fitz. Obl. . be, 
An Accident or Fraud in the Writing of a Bond has been relieved in Equity; as whey tt. 
Writer had left out the Name of one of the Obligors, but his Hand and Seal was t, th, 

Bond. 3 Chan. Rep. 100. 

Altho' the beſt Manner and Form of an Obligation is that which is moſt uſual, (lich le 
in the Second Part) yet any Words in a Writing ſealed and delivered, whereby a Man Proves 
and declares himſelf to have another Man's Money, or to be indebted to him, will make 
a good Obligation; and therefore if a Man by Deed ſays but this, Memorandum, lat! 
A. of B. do owe to C. of D. 201. to be paid at Faſter next. Or Memorandum, That I A. of 
B. bave had of C. of D. 201. of which there is 101. behind, [or of which I owe bin 101.) Or 
Memorandum, That I A. of B. have received of C. of D. 201. to be repaid him again, Ox 
Aemorandum, That I A. of B. do grant to ce [or to pay] C. of D. 201. Or Memorandum, 
That I A. of B. do promiſe to pay C. of D. 20l. Or Memorandum, That I A. of B. wil 


pay to C. of D. 20 l. Or Memorandum, That I A. of B. have had 201. of the Ming of 


C. of D. Or Memorandum, That I A. of B. have borrowed of C. of D. 201. Or. Memorandun, 


That I A. of B. do bind myſelf to C. of D. that he ſhall receive of me 201. All theſe and ſuch 


like are good Obligations. Dyer 12, 21, 23. 9 Co. 53. 35 H. 6.9. 21 E. 4. 39. 22 E. 4. 22. 
11 H. 7. 6. Kelw. 34. 

So if one fays, Memorandum, That I A. of B. bind myſelf to C. of D. that be ſpall rutine 
20 J. by the Hands of J. S. when K. comes to his Houſe, and at Michaelmas then next fal- 
ing 5 : this is a good Obligation, and the Words [by ihe Hands of J. D.] are void. Bro, 
Obl. 56. | 

So if one bind himſelf thus: Memorandum, That I A. of B. owe to C. of D. 20 l. fir 
Payment of which I bind myſelf and my Goods; this is a good Obligation, and will bind the 
Perſon but not his Goods. Bro. OB. 16. 

So if one by Deed covenants or promiſes to do a Thing, and then uſes theſe Words, 41 
quam quidem promiſſionem perimplendam obligo me in 201. this is a good Obligation for 200 
Bro. Obl. 52. Dyer 6. 

So if one binds himſelf thus: Memorandum, That I A. of B. am bound to C. of D. 1 
deliver him twenty Quarters of Corn by a Day, Ad quod performandum obligo me, without 
more Words; this is a good Obligation. Bro. Obl. 40. 

So if one binds himſelf thus: Memorandum, That I A. of B. bind myſelf to pay C. ef D. 
101. at Eaſter, and if I fail to pay bim then, I do grant to pay him 201. this is a good 
Obligation for the 20 J. if he fails to pay the 107. Bro. Obl. 79. | | 

And ſome ſay he may recover both the 201. and the 101. Foxall*s Caſe, g Fac. B. R. 

So if one binds himſelf thus: Memorandum, That in Conſideration of a Bill of 50 l. wherein 
J. S. is bound for me to J. D. for Payment of 201. I do bind myſelf in 201. to the ſaid J. &. 
to fave him harmleſs from all Actions of the ſame; this is a good Obligation; and if J. D. 
ſues F. S. the Bill is forfeited. Fox v. Wright, Trin. 40 Eliz. B. R. 

Or if one binds himſelf thus: Be it known, &c. That I A. of B. do owe unto C. of D. the 
Sum of 14 1. to be paid at the Feaſt of, &c. together with 6 1. which I owe bim upon Bills and 
Recogniſances, ſubſcribed with my Hand; this is a good Bill, but it is good for no more but 
the 14 J. and not for the 6 J. for the Words do only import the Time of Payment of the 
61. Adjudged Parret and Wookeard's Caſe, M. 38 & 39 Eliz. in Scacc. 
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If one makes a Writing in the Form of a Statute, which the Party ſeals, and afterwards 
Jegally delivers, but it is not ſealed by the King's and the Mayor's Seal according to the 
cratute 3 altho* this be not a good Statute, yet it may be a good Obligation. Tri. 37 Eliz. 
B. R. Fitz. Accompt 79. , 

If one binds himſelf to pay Money, or to do any other Thing, and afterwards adds this 
Clauſe in the Deed: Et ad majorem bujus rei ſecuritatem inveni A. de B. & C. de D. fidejuſſores, 
quorum unuſquiſque obligat ſe in toto & in ſolid”, and theſe two do alſo ſeal and deliver the 
Deed; this is A | a Son to bind them altho' there be no other Words in the Deed. 

þ, & 158. Filz. Obi. I. 
f : Obligation be made to J. D. to the Uſe of J. S. this is a good Obligation for J. S. 
in Equity; and ſome have ſaid he may releaſe it; but this is much to be doubted : 
For it is certain J. S. cannot ſue the Obligor in his own Name; but when he has Cauſe 
of Suit he may compel J. D. in Chancery to ſue the Obligor. Bro. Obligor 72. Cromp. 

ur. 63. 

4 If 4 of B. binds himſelf to C. of D. to pay 20 l. and ſays not when, yet the Obligation 
is good, and the Money is due preſently. So if the Obligation be ſolvendum nunquam, or 
ſoldendum at Domeſday; the Obligation is good, and the ſolvendum void, and the Money 
is due preſently. So if A. of B. binds himſelf to C. of D. in 20 J. ſolvendum A. de B [where 
it ſhould be ſlvendum C. de D.] the Obligation is good, and the ſolvendum void. Bro. Obl. 47. 
14 H. 8. 29. 21 Ed. 1. 46. 4 Ed. 4. 29. | | 

If the Obligation be made thus, [obligo me, Cc.] leaving out theſe Words following 
[ Heredes, Executores & Adminiſtratores] this is a good Obligation, and the Executors and 
Adminiſtrators, but not the Heir, are bound by it. And if it be made * ſolvendum to 
the Obligee & Succeſſoribus ſuis] and not [ Executoribus, Ec.) this is a good Obligation, 
and the Executors and Adminiſtrators, and not the Succeſſors, except it be in Caſe of a 
Corporation, ſhall take Advantage of it. Dyer 13. Bro. Obl. 1 5, 68. 

By the Stat. 33 H. 8. c. 39. All Obligations and Specialties muſt be made to the King 
thus, Domino Regi, and to no other for his Uſe, Solvendum Domino Regi, Hæredibus vel 
Executoribus ſuis. And theſe will have the Effect of a Statute Staple, Sc. and if unpaid 


at the King's Death, he may diſpoſe of them accordingly, either to his Heirs or Exe- 
cutors. | 


— * — * 


An Obligation may be good altho? it contains falſe or incongruous Latin or Engliſh, or Language. 


Latin be put for Engliſh, or econtra, if the Intent of the Parties may ſufficiently appear: 
And therefore if one be bound by the Name of Johannes for Jobannem; or one binds himſelf 
in oogenta for octoginta libris; or in ſeptungentis for ſeptuagintis libris; in wiginti for viginti 
libris; in ſewteen for ſeventeen Pounds; in quinquegentis for quingentis libris; (10 Co. 133. 
Fitz, Obl. 12. 2 H. 4. 14.) in ſeptuageſimo for ſeptuaginta libris, (adjudged Vernon's Caſe, 
M. 13 Jac. C. B.) ſexingentis for ſexcentis libris; in quinquageſſimis, or quinque decies, for 
quinguaginta libris; in octogenta for octoginta libris; or in viginta livers for viginti libris; in 
viginti nobilibus for twenty Nobles; (Gray's Caſe, 5 Fac. B. R. M. 10 Car. B. R. adjudged) 
or in oigenta libris for octoginta libris; or quinginta libris for quinquaginta libris; or the like: 


Theſe Miſpriſions will not hurt the Obligations, for they are good notwithſtanding. Fitz- 
bugb v. Bridges, 3 & 4 Eliz. C. B. 


But if one by the Obligation binds himſelf in quinqueagentis libris, or in quinqueagintis libris, 
or in quinagentis libris, or in ſegintis libris; theſe Obligations are void; for in theſe Caſes the 
Meaning is ſo uncertain, that it cannot be diſcerned, and no Averment will ſerve to ſupply 
it in this Caſe, Paris's Caſe, M. 4 Fac. B. R. | 


So if an Obligation be dated 23 die Aprilie inſtead of Aprilis; this is a good Obligation, 
Trin. 21 Fac, Nowel's Caſe. | 

And if an Obligation have no Date, or a falſe and impoſſible Date, or have but half the 
Date, as the Year of our Lord only; or if it wants theſe Words, In cujus rei, Cc. or the 
like, if it be ſealed and delivered, it is a good Obligation. 2 Co. | 


But now by Stat. 4 G. 2. c. 26. all Bonds muſt be in the Englih Language. 


Secondly, As to the Matter and Subſtance of an Obligation. 


A ſingle Obligation may be to pay Money, or to do any other Thing that is lawful and 
poſſible, and ſuch Obligations are good. But if the Obligation be to bind a Man to do a 
Thing unlawful or impoſlible, it is void: And therefore if one binds himſelf in an Obli- 
Sation to kill a Man, burn a Houſe, maintain a Suit, or the like, it is void. So if the 

igation be made for Maintenance, or to that End, or if it be made purſuant to and in 
xecution of an uſurious Contract, or the like, it is void. So if an Obligation be made 


againſt the Statute of 2 3 H. 6. it is void. So if one binds himſelf in an Obligation, and 


the 
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21 H. 6. 31. 26 H. 8. 9. 


the Matter thereof is altogether uncertain or inſenſible, it is void; but if there be any ,.. 
ſonable Certainty in it, it is good enough. So if one binds himſelf to go to tes. 
Days under Pain of 20 J. this is void. 10 Co. 110. 

A Bond was drawn in common Form for Payment of Money; but in Fact it was 
on an Agreement, that the Plaintiff ſhould either marry ſuch a Perſon, or by way * 
feiture pay the Defendant the Sum mentioned in the Condition of the Bond. The con 
granted Relief againſt this Bond, it being contrary to the Nature of Marriage, which o ry 
to be free and without Compulſion. 2 Fern. 102. a 

So if A. being a Widow, gives a Bond to B. for 100 J. if ſhe marries again, and B. p: 
a Bond to the Widow to pay her Executors the like Sum if ſhe ſhould not marry again = 
the Widow ſoon after marries, her Bond ſhall be delivered up. 2 Vern. 215. » nd 

A Bill to be relieved againſt a Bond to a Houſe-keeper for ſecret Service, was diſmiſſed 
for Equity will not relieve in thefe Caſes unleſs it appears that the Woman be a commer 
Stumpet, and uſed to draw in young Gentlemen, &c. And if a Man gives a Bond to " 
Miſtreſs for Payment of Money; this is deemed a free Gift, and no Relief can be had 
againſt the Bond. 2 Vern. 242. Vern. 483, 484. | 

A Bill was brought to be relieved againſt a Bond given by a Son to the Father (on th 
Father's ſettling Lands upon him in Tail) that the Son ſhall not dock the Intail. Per Gur 
'The Bond is good ; for had not the Son agreed to give the Bond, the Father might have 
made him only Tenant for Life. 2 Yern. 233. 

If a Son in plentiful Circumſtances gives a Bond to his Father for the Payment of 1200 
Annuity for Life; this (if done freely and without Coertion) is good. Will. 607, | 


Rome in thres 


(D) What is a good Condition of an Obligation, or not. 


Firſt, As to the Manner and Form of making it. 


The Condition of an Obligation may be either in the ſame or in another Deed, and it 
may be indorſed on the Back of the Obligation, ſubſcribed under it, or contained within 
it; but the beſt way to make it is the uſual way, viz. The Condition of bis Obligation 
is ſuch, &c. and yet if it be otherwiſe it may be good ; for if an Obligation be made from 
A. to B. and on the Back of the ſame theſe Words are indorſed, [That whereas the within 
bounden A. is bound to B. in 20 J. yet B. willeth and granteth, that if A, ays to B. 10l. at 
Eaſter, that then the Obligation ſhall be void]; this is a good Condition. So if in the Cloſe 
of an Obligation of 20 J. theſe Words be added, That if A. (the Obligor) pays 101. to B. (the 
Obligee) at Eaſter, the Obligation ſhall be void; this is a good Condition. So if an Obligation be 
made from A. to B. of 20/. and theſe Words are ſubſcribed, Now therefore if the Obligor poys 
51. Quarterly for four Tears, then it is agreed that the Obligation ſhall be void; this is a good 
Condition. So if a ſingle Obligation be made from A. to B. of 20 l. and after the Obliga- 
tion is made, B. by another Deed grants, That if A. pays to bim 101. at Eaſter, the Obli- 
gation ſhall be void; this is a good Condition or Defeaſance. But if A, binds himſelf in an 
Obligation to B. of 207. and after B. binds himſelf in another Obligation to A. to perform 
the Covenants of an Indenture, and in this ſecond Obligation there is a Proviſo, That B. 
ſhall not ſue upon the firſt Obligation till ſuch a Time; this is not a good Condition. Plow. 
141. 21 H. 6. 51. Fitz. Bar. 157, 265. Bro. Obl. 89. Paſ. 8 Jac. Simpſon's Cale. 


If A. be bound to B. in 20 l. with Condition, That if B. does not bring A. a Hiſt 
before Eaſter, that the Obligation ſhall be void; this is a good Condition: And if the 
Obligee will have Advantage of it, he muſt perform the Thing: Et fic de fimilibw. 
26 H. 8. 8. 

So if 4. be bound in an Obligation to B. in 20 J. with Condition, That if B. Hal 
bring twenty Loads of Wood to the Houſe of A. that A. ſhall pay him the 201. or that 
A. ſhall pay him 201. when B. ſhall bring him twenty Loads of Wood to bis Houſe ; theſe 
are good Conditions, and the Thing muſt be done before the Money is to be paid. Bro, 
Count 69. 

If he Condition of an Obligation be, That if A. (the Obligor) do not pay to B. (tht 
Obligee) 101. that the Obligation ſhall be void; this is a good Condition, but it hal be taken 
according to the Words, and therefore the Obligor is not to pay it: And if he be ſued, he 
may plead Performance of the Condition in the not paying of it. Bro. Obl. 42. 

If theſe Words be omitted in the Cloſe of the Condition, That then the Obligation 10 
be void; the Condition is void, but it does not hurt the Obligation, for that remains 
fingle : But if the next Words, viz. Or ſhall ſtand in Force, be omitted, the Condition 
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never the worſe; for as the Addition of them adds nothing to, ſo the Omiſſion of them 


Jetracts nothing from the Strength of the Obligation. Paſ. 9 Fac. B. R. Trueman and 
Parram's Cale, | f 


Secondly, As to the Matter and Subſtance of the Condition of an Obligation. 


The Condition of an Obligation may be to do any /awful or Poſſible Thing, as to pay 
Money, deliver Goods or Cattle, acknowledge a Statute, enter into an Obligation, make a 
Releaſe, make an Eſtate, ſurrender an Eſtate, make Reparations, for quiet enjoying, to ſave 
harmleſs, to defend a Title, to perform Covenants, to abide by an Award, to perform a 
Will, to give ſo much Land or Money in Legacy, to purchaſe Lands, to appear in a Court, 
to marry another, not to ſue, not to meddle with any Executorſhip, not to revoke a Letter 
„attorney, not to be Surety, not to play at Cards or Dice, or any ſuch Thing; and fuch 
Condition is good. So allo it ſeems a Condition that a Man ſhall not ſell his Goods, is 
bod. But when the Matter or Thing to be done by the Condition is unlawful or impoſ- 
fible or the Condition itſelf is repugnant, inſenſible or incertain; the Condition is void, and 
ia ſome Caſes the Obligation alſo. Paſ. 8 Fac. C. B. Vide Weſt's Symb, 

4s to theſe Matters, theſe Things are to be obſerved : | 

Hi, When the Thing injoined or reſtrained to be done, or not to be done by the Con- 
dition, is ſuch a Thing in its own Nature as the Commiſſion or Omiſſion thereof is malum 
in ſe; there not only the Condition, but the whole Obligation alſo is void ab initio : And 
therefore if one be bound in an Obligation, with Condition that he ſhall kill a Man, burn a 
Houſe, do any other Felony, commit any Treſpaſs, maintain any Suit unlawfully ; or (be- 
ing an Officer) that he ſhall take Fees by Extortion; or that he (being a Sheriff, Ic.) ſhall let 
a Priſoner eſcape, or that he ſhall ſave the Obligee harmleſs againſt an unlawful Deed, or that 
he ſhall not ſave his Land; or that he (being a Tradeſman) ſhall not uſe his Trade; and yet 
it ſeems a Condition that a Man ſhall not uſe his Trade in one Place, and at one Time, or if 
he does, that he ſhall pay ſo much by the Year unto another, is not a Condition againſt Law; 
(or that a Man being an Officer, and an Officer pro bono publico) ſhall not exerciſe his Office, 
or the like; this Condition is void, and makes the Obligation, and ſo the whole Deed void. 
But when the Thing to be, or not to be done by the Condition, is ſuch a Thing as the Omiſſion 
or Commiſſion thereof in its Nature is not malum in ſe, but only againſt ſome Maxim of Law, 
as that a Man ſhall make a Feoffment to his own, Wife; or is but malum probibitum only, as 
that a Man ſhall erect a Cottage contrary to the Statute of 13 Eliz. or is repugnant to the State, 
as that a Feoffee of Land ſhall not alien it, or take the Profits of it; or that a Tenant in Tail 
ſhall not ſuffer a Recovery of his Land, or the like; in theſe Caſes the Conditions only are void, 
and the Obligations remain ſingle and without a Condition. And yet perhaps if the Obligors 
be ſued upon theſe Obligations, they may have Relief in Equity. 10 Co. 101. 11 Co. 53. Co. 
Lit. 206. Dyer 304. Plow. 64. Fitz. Obl. 13. as, 


Againſt Law. 


Secondly, When the Matter or Thing to be done by the Condition, is ſuch a Thing as Impoſlible, 


in its Nature is impoſſible to be done at the Time of the making of the Obligation, there the 
Obligation is good, and the Condition only is void. And therefore if I be bound in an 
Obligation with Condition, That I ſhall tand to the Award of certain Perſons, &c. provided 
that the Award be made before the tenth Day of May next, and provided that I have Warning 
fifteen Days before the tenth of May, and this Obligation is made the ninth Day of May; 
this is a void Condition. And ſo if I be bound in an Obligation with Condition, That 
I will go to Rome within three Days, or that I will make an Eſtate of Whiteacre in Dale 
worth 101, per Ann. when' re vera it is worth but 51. per Ann. or that I will be 1 
in ſuch aw Action, or aſſure ſuch a Piece of Ground, when in Truth there is no ſuch 
Action or Piece of Ground; this Condition is void, and the Obligation remains ſingle and 
good. So if the Condition be, That whereas 4. had a Judgment againſt B. the Obligor 
for 20 J. and the Obligee hath acknowledged Satisfaction; if therefore the Obligor ſhall be- 
fore ſuch a Day get a Warrant from A. whereby the  Obligee may be ſaved harmleſs for the 
ſame Acknowledgment, that then, &c. This Condition is void, and the Obligation alſo, for 
that it is not only impaſſible but againſt Law alſo. But when the Thing to be done by the 
Condition is a Thing poſſible at the Time of the making the Obligation, and after by Matter 
ex poſt facto by the A# of God, the AF of the Lato, or the Af of the Obligee, it is become 
mpeſſible ;, in this Caſe the Obligation and Condition both are become void. And therefore 
it a Man be bound with Condition that he ſhall appear the next Term in ſuch a Court, and 
before the Day the Obligor dies; hereby the Obligation is ſaved. 'So if A. be bound to B. 
that J. S. ſhall marry Fane G. by ſuch a Day, and before the Day B. himſelf marries Jane G. 
hereby the Obligation is diſcharged, and B. ſhall never take Advantage of it. Perk. 5. 735. 
Co. Lit, 207. Fitz. Obl. 17. 27 H. 8. 9 21 Ed, 4. 54. 42 Ed. 3. 6. MT ; 


| 9 Thirdly, 
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Infenſible and Thirdly, When the Condition of an Obligation is ſo inſenſible and abe th 


incertain. 


Repugnant. 


Not triable. 


When void 
not being 
made to the 
$herif, 


at the Meg 

ing cannot be known, there the Condition only is void, and the Obligation good : 17 
Obligation be made by A. to B. with Condition, That A. ſhall keep B. without oo an 
againſt J. S. for 101. in which the Obligee is bound to the Obligor; this Condition * 
and the Obligation ſingle. So if the Condition be, That A, ſball pay his Part 9 f the * 
Money that ſhall be levied for the trying the Cuſtoms of M. unleſs the Word levied be oel 
taxed in that Country, the Condition is inſenſible and void. If A. be bound to 8. = 
Condition to ſave him harmleſs, and ſays not for what or againſ whom, this Condit ® 
void, and the Obligation ſingle z but if any Senſe or Certainty may be made of it, the Qui: 
gation and Condition ſhall be both good. Paſ. g Jac. B. R. : 
Fourthly, When the Condition of an Obligation in the Matter of it is re ugnant to th 
Obligation itſelf, there the Condition is void, and the Obligation good. An therefore if the 
Condition of an Obligation be, that the Obligee ſhall not have Benefit by t . 


Say ; by the Obligation 
or that he ſhall not ſue for the Money in the Obligation, or the like; this Condition js vo 


and the Obligation ſingle. And yet at this Day by a Defeaſance made after the Oblgun 
it may be done. 7 H. 6.44. 21 H. 7. 24, 30. M 

Fifthly, When the Thing to be done by the Condition is to be done Beyond Sen, it ha 
been held that the Condition is void, and the Obligation fingle, becauſe the Thing was ng: 
triable here. 10 H. 6.14. 21 Ed. 4. 10. 


But the Law is otherwiſe now, and that the Matter is triable here, and the Condition 
good. Trin. 7 Jac. B. R. 


And in all other Caſes where a Deed in general is void for Miſnomer, Diſability, or other. 
wiſe, there an Obligation is void. Fitz. Obl. 2, 11, 


All Bonds with Conditions for the enjoying of Spiritual Livings contrary to the Statute 
of 13 Eliz. c. 20. are void by the Statute of 14 Eliz. c. 11. 
If any Perſon be drawn by Flattery or Threatning to enter into any Obligation ſimple or 


conditional to pay any Money not truly due, they may be relieved in Chancery, for which ſe 
the Statute of 31 H. 6. c. 39 


See of Conditions before, p. 260, 261, &c. 


(E) What Bonds or Obligations are void by the Statute Lau. 


F. RST, By the Stat. 23 H. 6. c. 10. No Sheriff or his Officers ſhall take any Obligation, 
by Colour of their Offices, of any Perſon in their Ward, but only to themſelves, and 
in the Name of their Office with Condition, with Sureties ſufficient, and the Priſoner ſhall 
appear at the Day in the Writ; and all others taken in any other Form ſhall be void. And 
Perſons that are in his Ward by Execution, Condemnation, Capias Utlegatum, Excommuni- 
cation, Surety of the Peace, or ſome other ſpecial Caſe, being ſent for by a Juſtice for Fe- 
lony, or the like, may not be bailed. And others that are arreſted on a Capias for Debt, or 
any Indictment, or otherwiſe by Writ, Bill or Warrant that are mainpernable, muſt be bailed. 

For the better Underſtanding of which Statute obſerve theſe Things : 

That ſuch Obligations as differ and vary from the Form of this Statute in Words and Cir- 
cumſtances only, are good notwithſtanding this Statute. And therefore if a Priſoner makes 
an Obligation with a Condition to appear and anſwer in a Plea of Debt, and ſays no more, not 
does ſet down the Cauſe of the Debt; this is a good Obligation. Villar's Caſe, M. gJac. B. R. 

And if the Sheriff takes an Obligation with one Surety only, or with two Sureties that are 
inſufficient, or with two Sureties of another County; this is a good Obligation. So if the 


Debt for which the Party is arreſted be 3007. and the Sheriff takes an Obligation of 1000 


for his Appearance; this is a good Obligation, and it concerns him only. 10 Co. 101. 


So if the Condition of the Obligation be for Appearance Menſe Paſche, omitting proxim 
futur'; yet it is a good Obligation. Villar's Caſe, 
So if the Party was arreſted by an Attachment out of the Star-Chamber upon a Con- 


tempt, and the Condition of the Obligation was, That 1 the Obligee ſhall appear, and then 


and there ſhall anſwer a Contempt by him committed againſt the King and his Council; this wi 
a good Obligation. And if the Party that makes the Obligation be not in the Sheriff 3 
Cuſtody, although the Obligation be made in any other Manner eſſentially differing from ile 


Ds preſcribed in the Statute, if it be not againſt the Common Law it is a good Obligation. 
er 304. | 


And therefore if when a Capias Utlegatum be delivered to the Sheriff againſt a Man, the 
Sheriff takes a Bond of him for his Fees and his Trouble; this Bond if it be not within the 
Statute, yet it is againſt the Common Law, and therefore void, becauſe it is by Colour of 
Extortion. But where the Obligation, whether it be ſingle or double, made by a Priſonet 
eſſentially differs by Addition, Alteration or Diminution, from the Form preſcribed in the Sta· 


tute ; there the Cogdition and Obligation are both void. Anzley's Caſe, Hil. 7 Fac. C. 4. 
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therefore if ſuch a Priſoner makes an Obligation to any other beſides the Sheriff 

— he to whom it be made be called Sheriff; or if he makes an Obligation to bim 
by the Name of his Office, and does not rightly name him; as if he makes it to J. §. Vice- 
2 in Comitalu prædicto, whereas it ſhould be De Comitatu prædicto; all theſe Obligations 
oh void by the Statute. And if the Sheriff takes an Obligation of a Priſoner for his Ap- 
e in Caſe where he is not bailable by the Statute, and fo lets him go free; or if he 
takes an Obligation of a Priſoner that is bailable for his Appearance, and inſerts other 
Things in the Condition, as to pay Money for Meat, Drink or Fees, or the like; or if he 
Jelivers a Man in Execution, and takes a Bond of him to fave him harmleſs, or to be true 
Priſoner 3 all theſe and ſuch like Obligations as theſe are void by the Statute. Nowel's Caſe, 

n. 21 Jace : 
* 2 be a Priſoner in Ludgate upon a Capias Ultlegatum, and the Gaoler takes an Obli- 
tion of him with two Suretics, with Condition to fave him harmleſs, and to diſcharge 
tis Fees, and to yield his Body at all Times upon Summons, Sc. this is a void Obligation 
as well againſt the Sureties as againſt the Principal. er 118, 119. 
if the Under- Marſhal of the King's Bench takes an Obligation of one in Execution, and a 
Stranger, With Condition to ſave him harmleſs of all Eſcapes, and ſo ſuffer the Priſoner to 
go at Jarge 3 this is a void Obligation. Dyer 324. 

if the Sheriff of Bedford, having a Priſoner by Force of an Execution, lets him go at 
large, and takes an Obligation of him, with Condition that he ſhall keep the Sheriff without 
Damage againſt the King and the Plaintiff, and be at all Times at the Commandment of 
the Sheriff as a true Priſoner, and appear before the Juſtices of the King at Weſtminſter, &c. 
this is a void Obligation. Plow. 61, 62. | 

If a Man be a Priſoner to the Sheriff for Suſpicion of Felony, and after a Writ comes to 
him to have all his Prifoners at a certain Day before the Juſtices of Gaol-Delivery of the 
{ame County, and thereupon the Priſoner makes a ſingle Obligation to the Sheriff to appear 
before the Juſtices the Day of the Writ ; this is a void Obligation, becauſe it is ſingle and 
not with Condition. And if the Sheriff bails not one bailable by a ſingle Obligation; this is 
a void Obligation. Fitz, Obl. 4. . . 
Secondly, By Stat. 5 & 6 Ed. 6. c. 16. Bonds that concern the Buying and Selling of Offi- 
ces are void. | 
Thirdly, By Stat. 13 Eliz. c. g. Bonds, &c. made to avoid the Debt or Duty of others, 
ſhall (as to the Party whoſe Debt or Duty is endeavoured to be avoided) be void. 

Fourthly, By Stat. 14 Eliz. c. 11. All Bonds with Conditions for enjoying Spiritual Livings 
contrary to the 13 Ekiz. c. 20. are made void. by | Ref) to 
Fifthly, By Stat. 16 Car. 2. c. 7. All Securities obtained by Gaming are void. | 
Sixthly, By Stat. 7 & 8 Will. 3. c. 7. All Contracts and Securities given 2 a Re- 
turn of a Member of Parliament, contrary to the laſt Determination in the Houſe of Com- 
mons of the Right of Election for ſuch Place, or of more Perſons than are required by the 
Writ, Cc. ſhall be adjudged void. | 


purchaſing Charity Money upon Briefs are declared void. And the Purchaſor is to forfeit 
5001. for the Uſe of the Sufferers, to be recovered by Action, /&ec. | 
Eighthly, By Stat. 12 Ann. Seſſ. 2. c. 11. Bonds upon exceſſive Uſury are void, 


F) How a jingle Obligation ſhall be conſtrued. 


A Single Obligation is always taken -moſt-in Advantage of the Obligee and againſt the 
Obligor ; but it is otherwiſe of the Condition of an Obligation; for this ig always taken 
molt in Advantage of the Obligor and againſt the Obligee. 10H. 7.1. 16. 

If two, three or more bind themſelves in an Obligation thus, Obligamus nos, [we oblige 
(er bind) us], and ſay no more, the Obligation is and ſhall: be taken to be joint only, and 
not ſeveral; but if it be thus, Obligamus nos & utrumque noſtrum, [we oblige (or bind) us, and 
both of us]; or Obligamus nos & unumgquemque noſtrum, [we bind us, and every one of us]; 
or Obligamus nos & quemlibet noſtrum, We bind us, and every of us]; or Obligamus nos & 
alterum noſtrum, I we bind us, and each of us]; in all theſe Caſes the Obligation is both joint 
and ſeveral, ſo as the Obligee may ſue all the Obligors together, or all of them apart, at 
his Pleaſure; but he may not ſue ſome of them, and ſpare the Reſt, but he muſt ſue them 
all together, or all apart by ſeveral Præcipes; and in this Caſe he may have ſeveral Judg- 
ments and ſeveral Executions againſt the Obligors, and take their Bodies in Execution; 
but he ſhall have Satisfaction but once, or from one of them only, for after he has been ſa- 
uisfied by one, the Reſt ſhall be diſcharged. But in the firſt Caſe Where the Obligation is joint 
and not ſeveral, the Obligee muſt ſue all the- Obligors together, for he cannot ſue 3 

alone 


Seventhly, By Stat. 4 & 5 Aun. c. 14. All Ioſtruments and Agreements for farming or 
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| binds himſelf in an Obligation of 200 f. to A. and B. ſolvendum 1001. to A. and 1000 10 


(G) How an Obligation with a Condition, or the Condition of an Obligation ſhall be 


down who ſhall do it, if the Obligee has more Skill to do the Thing than the Obligor, it 


. larly muſt be done in convenient Time, and that without Requeſt. - So alſo in Caſe where 


alone with Effect without the Reſt, unleſs it be in ſome ſpecial Cafes ; as where one of x. 
Obligors alone doth ſeal the Deed, or where all of them ſeal, but one of them * the 
fant, a Woman Covert, or the like, or where one of them is dead; for in theſe . In- 
or ſome of them may be charged without the Reſt, But otherwiſe the Plaintiff can; © One 
ceed in his Suit againſt one or ſome of them without the Reſt, except the Defendar 
him Advantage; for howſoever the Suit be well begun, when one or ſome of them 
or are ſued, (Hil. 39 Eliz. B. R. adjudged) it ſhall not be intended that the Reſt are liv! 
until it be ſhewed by the other Party, yet the Defendant is not bound to anſwer unleſs a 
Reſt be ſued alſo; and therefore in this Caſe he or they that is or are ſued alone are e 
take the Advaptage of it, viz. to ſhew the Matter to the Court, and to plead in Abate to 
of the Writ ; for if he appears and ſhews it not, but pleads Non eſt fadlum, or the like - 
the Obligation, the Jury muſt find againſt him, and he will be charged with the Hes 
Debt; and ſo alſo if one appears, and the other makes Default and is outlawed, he Fa 
appears muſt anſwer all. Dyer 19, 310. 5 Co. 119. 9 Co. 53. Old Nat. Br. 6,, h. 


Fointenancy 4, 16. ; | | 
Executors and Adminiſtrators ſhall be bound by the Obligation of the Obligor altho they 


be not named; but the Heir of the Obligor ſhall not be bound by the Obligation unlef 
he be named in the Obligation, viz, Obligo me, Hæredes, &c. Dyer 14, 25. $ 

If an Obligation be made to one and his Heirs, or to one and his Succeſſors, the Exe. 
cutors and Adminiſtrators, not the Heir or Succeſſor, ſhall take Advantage of it. 


Of Pro- 
[ givez 
alone ls 


If one 


B. and A. dies, the Executors of A. ſhall have 1004. but B. ſhall have the whole 200 
Sed quere. Dyer 350. | | 

It one binds himſelf by Obligation to J. S. to pay him 1007. when X. comes to his Houſe. | 
and at Michaelmas then next following 100/. more; Michaelmas then next following ſat 
be taken for next following the making of the Obligation, and not next following the coming 
of K. to his Houſe. Bro. Obl. 59. | 

If one binds himſelf to pay Money upon a ſingle Obligation, and does not ſay when; in 
this Caſe it muſt be paid preſently. Dyer 128. Per three Juſtices, Trin. 22 Fac. C. B. 

If one binds himſelf by Obligation to pay Money at Michaelmas, and does not ſay which 
Michatlmas ; this ſhall be taken for Mzichaelmas next after the Date of the Obligation; and 
ſo alſo it ſhall be taken in the Condition of an Obligation. Cur' Marches of Wales, 7. 
8 Car. g ; {v6 a "© ; . 

If one binds himſelf to pay 20 J. in the Year of our Lord which ſhall be 1599. in and upon 
the 13th of OFober next enſuing the Date of the Obligation; this ſhall be taken to be due 
the 13th of Oober 1599. and not next after the Obligation. M. 9 Zac. B. R. 


' conſtrued, and how it muſt and ought to be performed. 


Firſt, With Reſpert to the Perſons that are to do the Thing. 


* HE Condition of an Obligation when it is doubtful, is always taken moſt favourably 
for the Obligor in whoſe Advantage it is made, and moſt againſt the Obligee, yet ſo 
as an equal and reaſonable Conſtruction be made according to the Minds of the Parties, al- 
tho* the Words ſound to a contrary Underſtanding. Hil. 37 Elix. B. R. Sharplus v. Hauck 
ington, Dyer 14, 18. e | 

If ſomething be by a Condition to be done, and it is ſet down indefinitely, and not {et 


ſhall be done by him, otherwiſe it ſhall be done by the Obligor; as if a Taylor be bound 
to me in an Obligation, with Condition, that if I bring him three. Yards of Cloth, which 
ſhall be meaſured and ſhaped; and if he makes me a Cloak of it, Sc. and it is not ſaid 
by whom it ſhall be ſhaped, this muſt be done by the Taylor: Pert. §. 783. 


$3 Secondly, With reſpe? to the T ime of doing the T bing : 


If the Condition of an Obligation be to pay Money, or to do any other tranſitory Act to 
the Obligee himſelf, and no Time is ſet for the doing thereof, but a Place only ; this regu- 


the Thing to be done is in its Nature local, but yet ſuch a Thing as may be done as in the 
Abſence of the Obligee and without his Concurrence; as to acknowledge Satisfaction on 
a Judgment, make a Leaſe for Years, or the like, it muſt be done in convenient Time, 
and that without Requeſt, So alſo in Caſe where the Thing to be done is local, * 8 


4 
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Concurrence of both Parties neceſſary thereunto, yet when it is to be done to a Stranger, 
and not to the Obligee, as if the Condition be that the Obligor ſhall make a Feoffment to 

.it mult be done in convenient Time without Requeſt : But where the Thing to be done 
1 local, and the Concurtence of both Parties neceſſary thereunto, and the Act is to be done 
by che Obligor himſelf, or by a Stranger, to the Obligee himſelf; as where the Condition 
that the Obligor or a Stranger ſhall infeoff the Obligee; in this Caſe the Obligor, or the 
Stranger, hall have Time to do it during his Life, unleſs the Obligee haſtens it by Requeſt; 
«nd it he requelts it ſooner, then it muſt be done in convenient Time after Requeſt made: 
And yet if the Thing to be done be to be done wholly by the Obligor, or a Stranger, and 
doth nothing concern the Obligee ; as where the Condition is that the Obligor ſhall go to 
lane, or that J. S. ſhall preach at Paul's Craſs, or the like; in the firſt Caſe it may be 
gone at any Time during the Life of the Obligor, and in the laſt Caſe it may be done at 
zun Time during the Lite of F. S. and Requeſt in this Cafe ſhall not haſten it. Co. Lit. 
»08. 2 Co. 79, 80. 9 H. 7. 16. . 

if an Obligation be with Condition to grant a Rent or an Annuity. to the Obligee during 
iis Lite, to be paid at Eaſter, and no Time is ſet for the doing of it; this Rent muſt be 
granted before Eaſter next aſter the Obligation, or elſe the Obligation will be forfeited. 
Auch if the Condition be to grant an Advowſon, and no Time is ſet for the doing thereof, 
it muſt be done before the Church becomes void, or otherwiſe the Obligation ſhall be 
forteited. 2 Co. 80. Co. Lit. 208. : 

If the Condition be to do a Thing upon a Day in the Year, and there be two Days of 
that Name in the Lear; in this Caſe it ſeems it muſt be done that Day that is furtheſt off 


from the Time of making of the Obligation, eſpecially if that Day be the more notorious - 


of the two Days. Dyer 77. | 


if the Condition be to pay 107. the 11th of May next following, and the Obligation is 
dated the 3th of May; in this Caſe the Money muſt be paid the 11th Day of the ſame 
Month of May, and not of the next Month of May. Adjudged M. 20 Jac. Preſcot's 
Caſe. | | | 

If the Condition be to ſtand to the Award of J. S. and J. S. awards Money to be paid, 
but ſets no Time for the Payment of it; this muſt be paid in convenient Time, elſe the 
Obligation ſhall be forfeited, 22 Ed: 4. 25. | 

f one be bound to me in an Obligation, with Condition that if I infeoff him of Vhiteacre 
he will pay me 10/7. but does not ſay when; this muſt be done as ſoon as I make him the 
Feoffment. So if one be bound to me that if the Goods I have delivered to B. ſhall be 
loſt, that C. ſhall ſatisfy me for them, and does not ſay when; this ſhall be preſently after 
the loling. Perk. F. 797, 799. | „ | 

If the Condition be to pay J. S. Money when he ſhall come to the Age of twenty-one 
Years; in this Caſe it muſt be paid the very Day F. S. comes to his full Age, and Pay- 
ment after is not ſufficient Performance of the Condition. M. 2 Jac. B. R. Crauſdenet 
Morſe's Caſe. 10 | | 

[t the Condition be to come at a Day to ſuch a Place to do a Thing, and the Thing 
cannot be done without the Concurrence of the other Party ; in this Caſe the Obligor muſt 
ſtay for the very laſt Inſtant of the Day for his coming, and it ſeems alſo he muſt ſtay at 
the Place all the Day long. 39 Eliz. B. R. Fitz. Bar 92. | 

It the Condition be to pay Rent at Michaelmas, or within twenty Days after, the Obli- 
gation is not forfeited before the twenty Days be paſt. Adjudged Paſ. 39 Eliz. 

It one be to do a Thing on a Day certain, he may do it any Part of the Day whilſt the 
Light doth laſt, and if the Condition be to do a Thing by or before a Day, it may be 


N the laſt Inſtant of the Day before, and it is ſufficient. Bro. Condition 143. Dyer 17. 
7 Ed. 4. 3. | | | 


Thirdly, With Refpeft to the Place where the Thing is to be done. 


If the Condition of an Obligation be to pay Money, or do any like tranſitory Act, to 
the Obligee, on a Day certain, but no Place is ſet down where it ſhall be done; in this 
Caſe it mult be done to the Perſon of the Obligee wherever he be; and for this Purpoſe 
the Obligor muſt at his Peril ſeek out the Obligee, if he be intra quatuor maria, otherwiſe 
the Obligation is forfeited z but if the Obligee be not within the Kingdom at the Time 
when the Thing is to be done, he is not bound to ſeek him; ſo neither is the Obligation 
orfcited for not doing of the Thing. So if one grants an Annuity to another, and does 
not let down where it ſhall be paid, and gives a Bond with Condition for the Payment 
thereof; in this Caſe it muſt be done to the Perſon of the Obligee wherever he be; and 
the like Law is where the Thing to be done by the Condition is to be done by or to a 

| 9 L Stranger; 
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'To perform 
Covenants. 


To make a 
Feoffment, 


Leaſe, &c. 


To make a 
Releaſe or 
other Aſlu- 
Tance, 


To pay Mo- 
ney or Rent, 


To warrant 


Stranger; but when the Thing the Party is bound by the Condition to do is loc 
bound to go any further or to any other Place but to the Place itſelf ; and therefore if 
Condition be to make a Feoffment of a Piece of Land, the Party that is bound to d0 the 
not bound to go to any other Place but to the Piece of Land to do it. And if 3 Thu 
makes a Feoffment in Fee, or Leaſe for Life or Years of Land, rendring Rent general 
and gives an Obligation with Condition for the Payment of Rent, the Feoffee or Leſſe b 
not bound to go to any Place from the Land to ſeek the Feoffor or Leſſor to ay : 6 
this Rent. Perk. §. 780, 781. 7 Ed. 4. 4. 22 Ed. 4. 25. Lit. F. 340, 341. Y 
It the Condition be to deliver twenty Quarters of Corn ſuch a Day to the Obligee and 
no Place is ſet down where it ſhall be delivered; in this Caſe it is ſufficient, if the Obl or 
when the Corn is ready gives Notice thereof to the Obligee, and deſires him to appoint 3 
Place whereunto the Obligor may bring it, and if he refuſes to appoint a Place, it is at his 
own Peril; or the Obligor may bring the Corn to the Houſe of the Obligee, (and this i 


the ſafeſt way) and if the Obligee refuſes it the Condition is performed, and the Obligation 
is diſcharged. Perk. F. 785. 


— 
al, he Is not 


Fourthly, In Reſpect of the Thing itſelf to be done. 


If the Condition be to perform all the Covenants in an Indenture ; this ſhall be taken à 
well for the Covenants in Law as for the Covenants in Deed. 4 Co. 80. Dyer 25, 

If a Leaſe be made of a Manor excepting a Cloſe, and the Leſſee makes an Obligation 
to the Leſſor, with Condition that the Leſſee ſhall perform omnia & fingula in ſcripts pre. 
dio contlenta; by this the Cloſe ſhall be taken to be within the Condition; ſo that if the 
1 diſturbs the Leſſor in the Cloſe excepted, this ſhall be a Breach of the Condition, 
Plow, 67. 

If the Condition be to make a Feoffment to the Obligee of Land; in this Caſe the Feof. 
ment may be made with or without Writing; and if it be made by Writing, it may be 
made without any Warranty or Covenants; and this will be a ſufficient Performance of the 
Condition. But now Feoffments muſt be in Writing. 

It the Condition be that the Obligor ſhall make a Leaſe to the Obligee for twenty 
Years, and it is not ſet down when the Leaſe ſhall begin, ir ſhall begin preſently, 
6 Co. 33. ; 

If the Condition be that the Obligor ſhall do any Act upon Requeſt, that the Couni- 5 
the Obligee ſhall think reaſonable ; as for Example, ſhall do any Act, c. for the Relcaſi.; 
of an Obligation wherein the Obligee is bound to the Obligor; and the Obligee, by Advice 
of Counſel, deviſeth and requeſteth a Releaſe of all Demands to the Obligee and to J. ö. 
In this Caſe the Obligor may refuſe to ſeal it altho* it be deviſed by the Counſel of the 
Obligee, becauſe it is unreaſonable ; for it muſt be a reaſonable Act that the Obligor by this 
Condition is bound to do. Dyer 218. 

If the Condition be to pay 10 l. at Michaelmas next, and 10 J. yearly after, until 7. & be 
made a Knight; in this Caſe altho' J. S. be made a Knight before Michaelmas, yet the 
firſt 104. at Micbaelmas muſt be paid. Adjudged H. 39 Eliz. C. B. i 

If the Condition be thus, That if the Obligor aft for ever pay yearly to the Obligee, 
Sc. 10 l. at the two uſual Feaſts, by equal Portions; or if his Heirs ſhall at any Time 
hereafter pay 100 l. at one Payment to the Obligee, that then the Obligation to be void; 
in this Caſe altho' the Obligor has Election which of theſe two Things to do, yet becauſe 
the Intent is apparent that one of theſe Things ſhould be done, if therefore the 100/. be 
not paid before the firſt Feaſt, the 107. muſt be paid yearly. Adjudged M. 18 Jac. B. R. 
Harbert v. Rockſey. 5 


If the Condition of an Obligation from A. to B. be thus, That whereas A. hath old to 


Land, ard for B. certain Meadow in Dale, that the ſaid A. ſhall warrant the ſame againſt Lord and Nit, 


quiet enjoy- 
ing. 


To prove a 
Thing. 


and all others, if the ſaid B. ſhall peaceably enjoy it to him and his Heirs of the Lord of tht 
Manor of M. by the Services due after the Cuſtom, &c. in this Caſe the Subſtance being for 
quiet enjoying, it ſhall be extended that way; and altho' it be not ſaid what he ſhall wat- 
rant, yet it ſhall be taken the Land in Queſtion ; and the Warranty ſhall be conſtrued to laſt 
only for the Life of B. and not to extend to any new Titles after the Covenant, eſpecially 
ſuch as are by the Act and Default of the Obligee himſelf; as if he commits a Forfeitute, 
and the Lord enters, or the like. Dyer 42, 43. 1 

If the Condition be, that the Obligor ſhall ſufficiently prove ſuch a Thing; this ſha 
be taken for Proof by Inqueſt, and accordingly it muſt be done: But if the Condition be, 
that it ſhall be done by ſuch a Time, or before ſuch Perſons, as when or where tor 
cannot be had, then it is other viſe. Where the Word Proof is put generally, yy 

| unde 
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Ch. 0. 8. 21. Bonds. 
. ; : 
anderftood of Proof by Juſtice but when the Parties agree upon another Form of Proof, 
chat ſhall proven "ou re which is but Inſtruction of Law. Pert. §. 791. 10 Ed. 4. 11. 
od's ale, 1100. 127. | 
oy. 2 be bound in an Obligation with Condition to ſuffer his Wife to give to her Kinſ. To ſuffer a 
ſolks, Children or others, Portions of his Goods to the Value of 100 . and that he will Wife to make 
orm it, and ſhe gives Part to one and Part to another; in this Caſe the Huſband muſt * Is 
form it accordingly : But if the Condition be to ſuffer her to give A. and B. 100 J. and 
chat he will perform it, and ſhe gives 100“. to A. he is not bound to perform this. Trin. 
7 Jac. . B. 3 K a a : ; 
f the Condition be, that he ſhall perform his Wife's Will, ſo it does not exceed 207. and 


ſne makes a Will, and deviſes 1 OO d. in this Caſe he is not bound to perform the Will for 
the 201. Hil. 7 Jac. B. R. adjudged. 


0 . 
—__—_——__ 8 


Fifthly, In Reſpect of the Manner and Order of doing the Thing, &c. 


If the Condition of an Obligation be, that the Obligor ſhall infeoff the Obligee and ſuch 
others as he ſhall name by a Day; in this Caſe the Obligee muſt do the firſt Act, viz. 
name the others, otherwiſe the Obligor doth not forfeit his Obligation by the not doing of it; 
but if the Condition be to infeoff me, or ſuch others as I ſhall name before ſuch a Day; 
in this Caſe, if I do not name others, he muſt infeoff me before the Day at his Peril. 
Aeliw. 

if the Condition be, that the Obligor ſhall make ſuch an Eſtate of Lands as F. S. 
ſhall adviſe z F. S. muſt firſt adviſe, and this muſt be made known unto the Obligor ere 
hs is bourd to do any Thing; and if he never adviſes, he is never bound to do any Thing 
for it is in this Caſe as if one be bound to ſtand to the Award of J. S. and F. S. never 
makes any, or makes a void Award; which is all one. 5 Co. 25. 7 Ed. 4. 13. « Perk. 


775. 
if the Condition be, to make ſuch a Diſcharge in ſuch a Court as the Obligee or his 
Coonſel all adviſe z in this Caſe the Obligee muſt do the firſt Act, viz. adviſe, and give 
Notice of the Advice to the Obligor before he be bound to do any Thing: But if the Condi- 
tion be, to make ſuch a Diſcharge in ſuch a Court ſuch a Day as the Judge of that Court 
ſhall adviſe; in this Caſe the Obligor muſt at his Peril procure the Judge to adviſe a 
Diſcharge, and it muſt be done that very Day, or the Obligation will be forfeited. 

Co. 23. | 
F It the Condition be, to pay 20. to the Obligee when he comes to London; in this Caſe 
the Obligee muſt do the firſt Act, viz. make known to the Obligor when he firſt comes to 
London; for otherwiſe it ſeems the Obligor is not bound to pay the Money. Per Juſt. Ni- 
chols, M. 13 Fac, C. B. | 

It th? Condition be, that the Obligor ſhall levy a Fine to the Obligee before ſuch a 
— the Obligee mult do the firſt Act, viz. ſue out the Writ of Covenant. 5 Co. 127. 

o 37h. ; 

If the Condition be, that the Obligor ſhall deliver twenty Cloths to the Obligee ſuch a 
Day, the Obligee paying for every Cloth immediately after the Delivery 20 l. in this Caſe 
the Cloths mult be delivered altho* the Obligee refuſes to pay the Money; but if immediately 
aſter be left out, it ſeems the Obligor is not bound to deliver the Cloth unleſs the Obligee 
hilt pays the Money. 21 Ed. 4. 52. 

the Condition be, that the Obligor and his Heirs ſhall at any Time upon Requeſt made 
do any Act, Sc. that the Obligee ſhall require, &c. and the Obligee tenders a Releaſe or 
other Deed to ſeal 3 in this Cafe if the Obligee, or his Heirs, that is to ſeal the Deed be 
an illiterate Man, he may refuſe to ſeal it until he can get Somebody to read it unto him; 
but he may not refuſe or delay to ſeal it until he can have à Lawyer's Advice upon it, but 
he will forfeit his Obligation. 2 Co. 3, 4. Dyer 337. 
| If the Condition be, to do any Thing upon Requeſt, the Obligor until Requeſt be made 
i not bound to do any Thing towards it, neither can he forfeit his Obligation till then, 
And yet if in this Caſe the Obligor diſables himſelf to do the Thing he has undertaken to 
do upon Requeſt, before the Requeſt made, the Obligation may be fotfeited without any 
Requeſt made. Perk, $. 773. 5 Co. 21; 

lt the Condition be, that the Obligor ſhall within a certain Time ſurrender fuch Land 
of his for an Annuity of ſo much as they ſhall agree upon, and they agree upon 104. per 
Aunum; in this Caſe the Obligor is not bout d to make the Surrender until the Annuity be 
made and tendred unto him. 14 KH. 8. | 

If the Condition be, to deliver to the Obligee an Obligation wherein the Obligee is bound, 


Ec. or to ſeal and deliver to the Obligee ſuch a Relcaſe of it as ſhall be deviſed i 
| the 


— 


| Bonds. Part 


Conditions 


impoſſible. 


To make a 
Feoffment. 


be fore Michaelmas ; in this Caſe the Obligor is diſcharged of the Obligation, 


the Counſel of the Obligee before Michaelmas, and the Counſel do not adviſe any Relezs 
f * 
is to do the firſt Act. Adjudged H. 37 Elix. C. B. Greeingham's Cale. ar Obligee 

If A. be bound to B. in an Obligation, with Condition that A. and his Wife ſhall | 
Fine of Land to C. and D. and their Heirs, and at their Colts and Charges; this bat : 
conſtrued to be at the Coſts of the Obligor, and not at the Coſts of the Conuſces: h be 
the Word [and] be omitted, perhaps it may be otherwiſe. Trin. 4 Zac. B. R. e 

If the Condition be thus, that if the Wife dies before Michaelmas without Iſſue 
then living, that the Obligation ſhall be void; in this Caſe zher living ſhall relate 
antecedens, and not to the Death of the Wife; and therefore if ſhe has Iſſue, 
after before Michaelmas the Iſſue dies alſo, the Obligation is void. Dyer 17. 

If the Condition be, that if the Obligor ſhall waſte the Goods of the Obligce (his Maſt 
and this Waſte within three Months after due Proof, either by Confeſſion or Otherwiſe 1 
notified on the Obligor, that the Obligor ſhall ſatisfy the Obligee for it, and the Obi f 
confeſſes the Waſte under his Hand and Seal; in this Caſe this Proof, tho' it be extrajudicy 
is ſufficient, Gold's Caſe, M. 13 Fac. a 

When the Condition of an Obligation is to do two Things by a Day, and at the Time gf 
making of the Obligation both of them are poſſible, but after and before the Time whe 
the ſame is to be done, one of the Things is become impoſſible by the Act of God, or by he 
ſole Act and Laches of the Obligee himſelf; in this Caſe the Obligor is not bound to & the 
other Thing that is poſſible, but is diſcharged of the whole Obligation: But if at the Time 
of the making of the Obligation one of the Things is and the other of the Things is not pol. 
ſible to be done, he muſt perform that which is poſſible. And if in the firſt Place one of the 
Things become impoſſible afterwards by the Act of the Obligor, or a Stranger, the Obligor 
muſt do the other Thing at his Peril. And when the Condition of an Obligation is to d 
one ſingle Thing, which afterwards before the Time when it is to be done becomes impoſſible 
to be done in all or in Part, the Obligation is wholly diſcharged ; and yet if it be poſſible to 
be done in any Part, it ſhall be performed as near to the Condition as may be. 5 Cv, 22. 
Co. Lit. 207. Dyer 262. 15H. 7. 2. 4 H. 7. 4. 

If the Condition be to do one of two Things, as to make a Feoffment to me, or pay me 200. 
in this Caſe if the Obligor does either of them, it is ſufficient. But if the. Condition be in 
the Copulative, as to infeoff me, and pay me 201. in this Caſe the doing of one of them 
will not ſuffice, but he muſt do both. 21 Ed. 3. 29. N 1 

If the Condition be to pay to A. B. and C. 30 l. a- piece within a Week after they come to 
eighteen Years of Age, or within forty Days after their Days of Marriage, aſter Notice 
given thereof, which ſhall firſt happen; in this Caſe this Notice muſt go to both the Per- 
ties, ſo that Notice muſt be given when they are eighteen Years of Age, otherwiſe and until 
Notice given the Obligor is not bound to pay the Money. Per Juſt. Dedridge, AM. 2 Cir, 
B. R. | 


ad proxinun 
and dies, ing 


l), 


(II) Ven the Condition of an Obligation ſhall be ſaid to be performed, and ile 
Obligation ſaved or ſatisfied, or not. 


See before of Conditions, p. 260, 261, &c. 


T5 Matter of a Condition of an Obligation is ſometimes Affirmative and Compulſary, 
and conſiſts of ſomething to be done; and ſometimes it is Negative and Reſtrictive, and 
conſiſts of ſomething not to be done ; the not doing in the firſt Caſe, and doing in the latter 
Caſe, cauſeth the Obligation to be forfeited ; and the doing in the firſt Caſe, and not doing 
in the latter, ſaves the Obligation. 

If one be bound in an Obligation to me, with Condition to infeoff me of Land, and the 
Obligor does firſt make a Leaſe to me of it, and afterwards he makes a Releaſe of it to me 
and my Heirs; this is a good Performance of the Condition. Co. Lit. 207, Plow. 67: 
17 Ed. 4. 3. | 

"i a Condition be to make me a Feoffment of Land, and he tenders me a Feoffment, 
and I refuſe it; by this the Condition is performed. So if the Condition be, to make a 
Feoffment to my Uſe, and when it is made I refuſe it; this is a good Performance of the 
Condition. But if a Man binds himſelf in an Obligation to me, with Condition to make 4 
Feoffment to a Stranger, and he tenders the Feoffment to the Stranger, and he refuſes it; 
this is no good Performance of the Condition, but the Obligation is forfeited. If the Con- 
dition be, to infeoff me and my Wife, and he tenders it to me, and I refuſe it; this 153 
good Performance. Perk, F. 784. Fitz. Bar 82. Perk, $. 758. 15 Ed. 4. 5. i 
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If the Condition be, to deliver me a Horſe, and the Obligor tenders the Horſe to 
I refuſe him, hereby the Condition is performed; and ſo in all ſuch like 3332 
the Obligor is to do any collateral Thing, as ſtand to an Award, or the like; if the Are 
offers to do it, and the Obligee refuſes, the Condition is performed, and the Obligati Bar 
charged for ever. Co. Lit. 207. | ', on di 

If the Condition be, to pay Money at a Day certain, and the Obligor pays a little befor 
Night, Time enough for the Receiver to ſee and number his Money by Day-light, ths e 
a good Performance of the Condition. And if the Condition be, to pay Money by ar b. 
fore a Day; Payment the laſt Inſtant of the Day before, is a ſufficient Performance of be 
Condition. Dyer 17. Co. Lit. 202. Bro. Condition 143. i 

If the Condition be, to pay me a Sum of Money at a Day certain, and the Obligor 
me leſs Money before the Day, or all the Money before or at the Day, or gives me — 
thing elſe before or at the Day of Payment in Lieu thereof, or pays me all the Money, 0t ; 
leſſer Sum at the Day appointed, but in another Place, and not the Place mentioned bs the 
Condition, and I accept thereof; in all theſe Caſes the Condition is well performed. Perl. 
§. 7, 48. 34 H. 6. 17. 21 Ed. 3. 13. 5 Co. 117. 9 Co. 79. Bro. Ob. 64. 

But if a Stranger to the Condition does ſo, and I accept thereof; this is no good Per 
formance of the Condition. Adjudged Trin. 36 Eliz. s 

And if the Obligor pays leſs than the whole Money at the Day af Payment, and the 
Obligee accepts thereof; this is no good Performance of the Condition: And if the Th: 
to be done be a collateral Thing, as to account, or the like, and the Obligor gives to 5 
Obligee Money, or a Horſe in Lieu thereof, and the Obligee accepts it; this is no good 
Performance of the Condition. And if the Obligor pays the Money to the Obtigee after 
the Day of Payment; this is no Performance of the Condition, but. the Obligation is for. 
feited, and the Money paid ſhall go in Part towards the Forteiture : And yet in this Ca 
the Defendant at this Day being ſued upon this Obligation, uſually adventures to plead Con- 
ditions performed, and gives the ſpecial Matter in Evidence to the Jury, who for the moſt 
part finds againſt the Obligee. Adjudged 27 Ez. | 

And yet if the Condition be, to pay me Money at a Day certain, or to pay another 
Money at a Day certain, and the Obligor pays me or the Stranger at ſeveral Times beſcre 
the Day, and I or the Stranger accept thereof; this is a good Performance of the Condition. 

er 18. 

8 if the Obligee only promiſes to accept of a Horſe for his Money at the Time of 
Payment, and when the Time of Payment comes, and a Tender of the Horſe is made 
to him, he refuſes him; this Tender is not a ſufficient Performance of the Conditica, 
18 Eg. 4. | 

If the Condition be, to pay Money at a Day and Place certain, and the Obligor tenders it 
at the Time and Place, and the Obligee is not ready to receive it ; or being ready, refuſes 
to receive it; this is a good Performance of the Condition to ſave the Forfeiture of the 
Obligation: And yet if the Obligor be afterwards ſued for this Money, he muſt ſay in bis 
Pleading that he is ſtill ready to pay it, and he muſt tender it in Court. But if one be 
bound by a fingle Obligation to pay Money, and after at the ſame or ſome other Time he 
has a Defeaſance from the Obligee, that upon Payment of a leſſer Sum the Obligation ſhall 
be void, and the Obligee refuſes the Money when the ſame is tendred at the Time when 
by the Defeaſance it is to be paid ; in this Caſe the Obligor is not bound to tender the Mo- 
ney in Court, neither hath the Obligee any Remedy for it. Co. Lit. 208, 209. 27 H.8.10. 
Perk. F. 784. | 

If the Condition be, to pay me Money at a Day and Place certain, and the Obligor ten- 
ders it to me the ſame Day in another Place; this is no Performance of the Condition, and 
therefore in that Caſe I may refuſe it. 41 Ed. 3. 25. 

If the Condition be, to pay Money between two Days; Payment of the Money upon either 
of thoſe Days, is not a good Performance of the Condition; but the Payment muſt be be- 
tween the two Days. Dyer 17. 1 

If the Condition be, to pay me Money at a Day certain, and I bid the Obligor pay the 
Money to one that I do owe ſo much more unto, or I bid him lay out the Money for me, 
or I bid him keep it for ſuch a Debt I owe unto him, and he dees ſo, and J accept there- 
of; this is a good Performance of the Condition. If the Condition be, to pay me Money, 
and I appoint another to receive it, and the Obligor pays it unto him; this is a good Fer- 
formance of the Condition. Perk. §. 748. 27 H. 6. 6. Fitz. Bar 43. | 

If the Condition be, that a Stranger ſhall pay to the Obligee 10/. and the Obligee ac- 
cepts a Horſe for it; this is a good Performance of the Condition. But if the Condition 
be, that one Stranger ſhall pay, to another Stranger 10 l. and the one gives and the other 
takes a Horſe in Lieu of this; this is no good Performance of the Condition. Co. Li.. 


208, 209, Dyer 56. i 
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Condition be, to pay me 20 l. of lawful Zngli/h Money, and the Obligor pays me 
in Spaniſh, or in aay other Money current in this Realm; this is a good Performance of 
he Condition. But Payment in Farthings is no good Payment. If the Condition be, to 
j me 20“. and the Obligor pays me ſome of the 20 J. in counterfeit Pieces, which I not 

<ceiving at the Time do put up and accept; but after upon a Review I do perceive 
ſme of them to be be naught, and thereupon I do ſend it back to him again; in this 
Caſe the Condition 18 well performed, and therefore the ſending back of the Money again 
vill not cauſe a Breach afterwards, Vide Terms de la Ley, Tit. Coin. ow 

Ir neither the Principal nor Intereſt upon a Bond has been demanded in twenty or thirty 
Years, it will be preſumed in Equity that the Bond is ſatisfied ; and a perpetual Injunction 
has been granted to ſtay all Proceedings on ſuch Bonds. 1 Cb. Rep. 78. Finch's Rep. 78. 

If the Condition be, that I ſhall ſtand to the Award of 7.S. and he awards me to pay 200. To ſtand td 
to V. S. by a Day, and at the Day I tender him the 20/1. but he refuſes it; in this Caſe I an Award. 
have ſufficiently proved the Condition, and the Obligation is ſaved. 22 Ed. 4. 2. 

If the Condition be, that | ſhall ſtand to the Award of J. S. and he awards that I ſhall 
enter a Retraxit in a Suit depending between me and the other Party, and I do not ſo, but 
am nonſuited, or difcontinue my Suit z this is no good Performance of the Condition. 

| 4-266 
ons Condition be, that the Obligor ſhall come ſuch a Day to ſuch a Place, and ſhew me To ſhew 4 
1 Releaſe, and he comes to the Place the latter Part of the Day, and ſtays there till the Releaſe. 
Light of the Day be gone, ready to ſhew his Releaſe, but I come not thither ; this is a 
Performance of the Condition. 22 Ed. 4. 42. 

If one makes a Leaſe of Land to me, and binds bimfelf in an Obligation, with Condition For quiet en- 
to ſuffer me quietly to enjoy the Land without the Let of him or any other; in this Caſe joying. 
if he himſelf, nor any other by his Incitement, diſturbs me, the Condition is per formed; and 
if a Stranger that has Title enters without his Procurement or Occafion, this is no Breach 
of the Condition. Dyer 255. 17 Ed. 4. 3. | 

If the Condition be, to appear in the King's Bench ſuch a Day to anſwer J. S. and at To appear} 
the Day the Obligor appears, but the Plaintiff is eſſoined, ſo that the Defendant cannot 
anſwer him, or the Suit is diſcontinued by the Demiſe of the King before the Day of Ap- 
pearance; in theſe Caſes the Condition is performed, and the Obligation ſaved. But if the 
Obligor in this Caſe when he appears does not cauſe his Appearance to be entred of Re- 
cord, the Obligation is forfeited. Perk. F. 760, 758. 2 Ed. 4. 3. 

If the Condition be, to appear Coram Domino Rege, and the Obligor appears before the 
King's Perſon ; this is no Performance of the Condition. And if the Condition be, to ap- 
pear Coram Juſticiariis Domini Regis, and the Obligor appears before them out of Court; 
this is no Performance of the Condition, 8 H. 4. 6. . 

If the Condition be, that a Stranger ſhall make an Obligation to the Obligee, and the To make a 
Stranger tenders it, and the Obligee refuſes it; this a good Performance of the Condition: Bond. 

But if the Condition be, that the Obligor ſhall make an Obligation to a Stranger, and the 
Obligor tenders it, and the Stranger refuſes it; this is no Performance of the Condition. 
Go. Lit. 208, 209. 10 H. 6. 16. 27 H. 8. 1. 

If the Condition be, that the Obligor ſhall marry the Daughter of the Obligee by a Day, To marry a 
and he tenders himſelf, and ſhe refuſes; in this Caſe the Obligation is forfeited notwith- Woman. 
ſtanding this Tender and Refuſal. Perk. F. 756. 4 H. 7.3. 

If the Condition be, to deliver the Key of a Houſe and the quiet Poſſeſſion to J. S. to To quit Poſ- 
the Uſe of the Obligee ; and the Obligor (the Houſe being cleared, and every one out (on, 
of the Houſe, and the Door locked) delivers the Key to J. S. this is no good Performance 
of the Condition, but J. S. or the Obligee or his Deputy, ought to come and receive the 
Poſſeſſion. Dyer 219. | 


(I) When a fingle Obligation ſhall be ſaid to be broken and forfeited, or not. 


F an Obligation that is ſingle be not performed, as when it is to pay Money at a Day, 
and the Money is not paid, the Obligation is broken; but if a Man be bound by an 
Obligation to pay Money at ſeveral Days, the Obligation is not forfeited, nor can be ſued 
until all the Days be paſt. And yet if the Condition of an Obligation be, to pay Money 
at ſeveral Days, and the Obligor fails to pay the Money the firſt Day ; in this Caſe the 
Des, may ſue for the Money due by the Obligation prefently. 8 Co. 153. Co. Lit. 
292. F. N. B. 267. TEE | 
It one be bound 5 pay Money at a Day certain by a ſingle Obligation or Bill, and the 
Odligor tenders the Money due at the Day to the Obligee, ſo as he will give him his Bill, 
or give him a Releaſe for the Money, and the Obligee refuſes ſo to do, and * — 
| refuſes 


o 
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Part J. 


To make a 
Feoffment. 


To make a 
Leaſe. 


To make an 


Eſtate. 


refuſes to pay the Money ; in this Caſe the Obligation is not forfeited, for th 
not bound to pay the Money unleſs the Obligee will give up his Bill, or gi 
leaſe. But otherwiſe it is in Caſe where one is bound to pay Money by the Conditio 

Obligation; for there the Obligor muſt pay the Money at his Peril, altho' the Obie * 
fuſes to deliver up the Obligation, or to give a Releaſe. Bro, Oòl. 62. Fait lo ons 
Verdict 13. | | Ha 

If one be bound to pay Money on a ſingle Bill at a Day, and the Obligor tender, 

Money at the Day to the Obligee, and he refuſes it; in this Cafe he has no Remedy fo the 
Money. Sed quere. | 2 8 7 Ls 


— 
© Obliger is 


ve him 4 Re. 


(K) When the Condition of an Obligation ſhall be ſaid to be broken, and the Obligatin 
forfeited, or not, | 


T7 all Caſes when the Condition is not performed, or is broken, the Obligation is for 
feited, and till then it cannot be forfeiced ; and therefore if one be bound in an Ob. 
gation with Condition to pay me 10 J. at Eaſter, before the Day comes the Oh); 5 
cannot be forfeited; but if it be not paid at the Day the Obligation is forfeited ; 4 
yet if the Obligee himſelf be the Cauſe of the Breach of the Condition, or the Thing 0 
be done by the Condition is now become impoſſible by the Act of God, the Obligation i 
now become without Penalty; as if in old Time I had been bound in an Obligation to an Ab. 
bot that ſhould infeoff him before Chriſtmas, if A. enters into Religion, my Bond had been 
preſently forfeited ; but otherwiſe it had been if A. had been profeſſed under the Obedience 
of the Obligee himſelf. Bro. Obl. 17. 4 H. 7. 4. 

If a Condition be, to make a Feoffment of Land to me ſuch a Day, and he be not u 
the Land ready to make the Feoffment, altho* I come not there to receive it, yet the Con- 
dition is broken. Perk. §. 768, 769. | 

If a Condition be, that when the Obligor ſhall come to his Aunt, he will infeoff the 
Obligee, or the Heirs: of his Body; in this Caſe he muſt do it as ſoon as he comes to 
her, and the Obligee ſhall requeſt the Feoffment, or the Obligation is forfeited. 21 Ed 3. 
29. 5 Co. 112. | | 

If Cd be, to infeoff me of a Manor by a Day, and before the Day the Obligor 
makes a Feoffment of it to another; hereby the Condition is broken, and the Obligation 
forfeited ; and tho* the Obligor re-purchaſes it again before the Day, and then makes the 
Feoffment, yet this will not cure the Breach. 21 Ed. 4. 55. | 

If a Condition be, to infeoff B. and C. and one of them dies before the Time be paſt 
— * ſhould be done; he muſt infeoff the Survivor of them, or the Condition is bro- 

en: -4 35:9 &* | | 

If a Condition be, that if the Obligor before Michaelmas makes a Leaſe to the Obligee 
for thirty-one Years, if A. will aſſent, and if he will not aſſent, then for twenty-one Years; 
that then, Cc. if A. does not aſſent, and the Leaſe for twenty-one Years be not made before 
Michealmas, the Obligation is forfeited. Dyer 347. | 

If the Condition be, that the Obligor ſhall make me an Eſtate upon Requeſt, and he 
tenders me an eſtate before I requeſt it, and afterwards I do requeſt it, and he refuſes it; 
the Condition it broken, and the Obligation forfeited, 7 H. 6. 24. | 

Tf the Condition be, that the Obligor ſhall make a good Eſtate of Land, (being Copy- 
hold Land) and he ſurrenders it abſolutely, and the Homage when they preſent it do pre- 
ſent it conditionally ; this is no Breach of the Condition. Paſ. 8 Fac, C. B. 

If the Condition be, to make a good Eſtate of Land in Fee-ſimple to A. (a Woman) 
before ſuch a Time, and before ſuch a Time the Obligor takes a Wite, and the Day paſſes, 
and no Eſtate is made; the Condition is broken, and the Obligation forfeited : But if the 


Obligation be made to the Woman herſelf, then it is diſpenſed with by the Intermarrizge- 


To make fur- 
ther Aſſu- 
rance. 


To fave 
harmleſs. 


4 H. 7. 4. Kelrv. . 

If the Condition be, that the Obligor and his Son ſhall do all ſuch Acts for the better al- 
ſuring of Land as the Obligee or his Counſel ſhall deviſe, and the Obligee deviſes and ten- 
ders a Releaſe to the Obligor and his Son to ſeal, and they delay and refuſe to ſeal it, vntil 
they can ſhew it to their Counſel to be adviſed upon it; this is a Breach of the Condition; 
but if they be illiterate, and refuſe to ſeal it until they can get it read, this is no Breach of 
the Condition. 2 Co. 3. Dyer 337. | 

If the Condition be, that the Obligor ſhall ſave the Obligee harmleſs from ſuch a Debt 
for which the Obligee is Surety for the Obligor, and the Obligee comes at the Time and to 
the Place when and where the Money for which he is engaged is to be paid, and finding Nobod 
ready to pay the Money, he pays it himſelf to ſave the Forfeiture of the Obligation; hereby the 
Condition to ſave harmleſs is broken, and the Obligation forfeited ; and therefore much 
more if the Obligee be ſucd, arreſted, outlawed or taken in Execution for the Debt of the Fr on 

| cipal, 


a Aloe ame. 


* — e 
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80 alſo if the Obligee be put in Fear of an Arreſt for the Debt of the Principal, and 


ipal. 8 ; 
cf fore dares not go about his Buſinefs; by this the Condition is broken. But if the 
Obligee be ſued unjuſtly, either becauſe he is ſued before the Money is due, or otherwiſe ; 


or if the Bond in which he is bound be againſt Law and void, and he ſuffers himſelf to be 
vnjultly vexed thereupon, and does not take Advantage of it; this is no Breach of the 
Condition of the Bond to ſave harmleſs. Dyer 186, 187. 18 Ed. 4. 27, 26: 1. 
Old Book of Entries 12. | | 

If a Bailiff diſtrains Beaſts on a Mitbernam, and afterwards redelivers them to the Party 
of whom he had them, and takes a Bond from him, with Condition to ſave him harmleis 
from him for whom the Beaſts were taken; and after he brings a Detinue againſt the 
Bailiff for the Beaſts; the Condition is not broken, for that Action will not lic in this Caſe. 

q 1 "Condition be, to pay Money to me at a Day and Place certain, and the Money ro pay Mo- 
is not tendred at the Time and Place, altho* there be Nobody ready to receive it; if it be ney. 
terdred, yet the Condition is broken. Kelw. 60. 

I the Condition be, to pay Money to me at a Day and Place, and the Obligor in his 
going to the Place 1s robbed of the Money, fo as he cannot pay him; in this Caſe not- 
withſtanding the Condition is broken and the Obligation forfeited, this will not excuſe it. 

70. Ob. . 

f the Condition be, to pay Money to me at a Day and Place, and I ſeeing him going 
to the Place to pay the Money, deſire him to forbear, and thereupon he does fo, and docs 
not pay it; the Obligation is forfeited, and this will not excuſe. But if I do violently 
and actually detain and hinder him ſo that he cannot pay it, this will excuſe him. Kev. 60. 

If the Condition be, to pay me the Rent reſerved on ſuch a Leaſe at the Times limited To pay Rent. 
by the Leaſe, and it be not paid accordingly ; hereby the Condition is broken altho' I do 
never demand the Rent. Hil. 4 Fac. Molineux's Caſe. 

If the Condition be, to pay me the Rent reſerved on ſuch a Leaſe, and I enter upon all 
or Part of the Land demiſed, ſo as the Rent is ſuſpended ſo long as I keep the Poſſeſſion; 
in this Caſe the Non-payment of the Rent during the Time of the Suſpenſion of the Rent, 
is no Breach of the Condition. Bro, Obl. 

If the Condition be, that I ſhall enjoy Land without the Interruption of any Perſon por quiet En- 
whatſoever, and afterwards I do forfeit it myſelf by Non-payment of Rent, or the like; joy ment. 
this is no Breach of the Condition. Dyer 30. 

If the Condition be, that the Obligor ſhall ſuffer the Obligee to enjoy Lands, Sc. and | 
that without the Let of him, Sc. or any other Perſon or Perſons, Sc. and one that has an 5 
elder Title enters; this is no Breach of the Condition. But if he procures this Entry and | 
Diſturbance ;z this is a Breach of the Condition. Dyer 255. 17 Ed. 4. 3. || 

If the Condition be, that B. and others ſhall quietly enjoy Land, and 4. the Obligor 1 
* B. the Obligee diſturb the others; it ſeems by this Diſturbance the Condition is broken. 

Kelw. 60. | 

If the Condition be, that the Obligor ſhall not diſturb me in the keeping of my Courts, . wr 
and he keeps the Courts and takes the Fees himſelf; this is a Breach of the Condition. 0 
9 Co. 51. | | 58 ö 

If one makes a Feoffment of Land, and makes me an Obligation with Condition to 
defend the Land for twelve Years, Sc. and I am entred by a Stranger but never impleaded; 
in this Caſe the Condition is broken. Co. Lit. 384. | 

If the Condition be, to ſtand to the Award of F.S. and the Obligor afterwards coun- To ſtand to 1 
termands the Submiſſion made to J. S. this is a Breach of the Condition. Faum non dicitur an Award. bl 
quid non perſeverat. 4 Co. 61. 8 Co. 83. > " 

If the Condition be, that I ſhall have Licence to carry Wood ſeven Years, and the To give a Li- 
Obligor gives me a Licence for ſeven Years, and then revokes it again; this is a Breach 
of the Condition. 8 Co. 82, 83. 18 Ed. 4. 20. 8 75 

It the Condition be, that J. $. ſhall give me Licence to go over his Ground, and J. §. 
does fo, but another interrupts me; this is no Breach of the Condition, And yet if the 
Condition be, that I ſhall have Licence to go over that Ground, there perhaps ſuch an In- | 1 
terruption may be a Breach of the Condition. 18 Ed. 4. 23. [jt 

If an Obligation be made to me with Condition to appear in ſuch a Court ſuch a Day, To appear. 10 
and at the Day he is kept in Priſon at my Suit ſo as he cannot appear; in this Caſe his 
Non-appearance is no Breach of the Condition, for his Impriſonment ſhall excuſe him. 0 
But if his Impriſonment be for Felony, or any other ſuch like Cauſe of his own, contra, 

Filz. Bar 60. 

If the Condition be, to appear in ſuch a Court ſuch a Day, and before the Day a 

Superſedeas comes to the Sheriff; yet if the Obligor does not appear, the Oblig:tion is 


forfeited. Dyer 25. 
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To ride to If the Condition be, that the Obligor ſha!l ride with F. S. to Dover ſuch a Dov and 0 
Dover. , 


Not to alien. 


To ſerve. 


To marry a 
Woman. 


To perform 
Covenants. 


To keep Pri- 
ſoners. 


does not go thither that Day; the Condition is broken, and he muſt procure 7.8. 1.8. 
thither and ride with him at his Peril. Perk. F. do g0 

If I make a Leaſe for Years, and the Leſſee enters into an Obligation with 
that he ſhall not alien the Land demiſed without my Licence, and I die, and 
it; this is a Breach of the Condition. Per Juſtice Nicholas, M. 13 ac. 

If the Condition be, that 7. S. ſhall ſerve me in all my honeſt and lawful Com: 
or that 7. S. ſhall be a good and honeſt Servant to me one Year; in the firſt Caſe if oy 
mand him nothing, the Condition is not broken altho' he never tenders his Service; h. k 
in the laſt Caſe he is to tender his Service to me, or otherwiſe the Condition will be brol I 
But if I refuſe his Service when it is tendred, or he dies within the Time, the Oh); vs _ 
diſcharged ; and yet if he departs away within the Time, the Condition is broken: poly 
d: 792. 6 4. 1. | : 

if the Condition be, that A. ſhall marry B. by a Day, and before the Day the Oblio 
himſelf marries her; the Condition is broken. But if the Obligee marries her before he 
Day, the Obligation is diſcharged. 4 H. 7. 4. Perk. F. 799. 3 e 

It the Condition be, to pertorm the Covenants and Pay ments of a Deed, and the Deed 
contains a Feoffment, and this is one Condition, that if the Feoffor pays ſuch 1 Gm 
Money, he ſhall re-enter, and he does not pay it; this Non- payment is no Buech of 0 
Condition. But if A. lets Land by Indenture to B. for Years rendring Rent, and B bind, 
himſelf in an Obligation with Condition to perform all the Covenants contained in the th 
denture, and the Rent is unpaid 3 this is a Breach of the Condition, and Caule cf Forſe; 
ture of the Obligation. Adjudged 5 Zac. B. R. Int. Griſſin and Scot. 

If the Condition be, for the ſafe Keeping of Priſoners, and one eſcapes that is ir xccu- 
tion and in Priſon under Colour of an Execution, or the like, but in Truth and in Judgment 
of Law is no Priſoner; this Eſcape is no Breach of the Condition. Cur' Trin. 37 Ex. 


Condition 
then he aliens 


(L) In what Caſes an Obligation, altho' good in its original Creation, is wid ir 
diſcharged ty Matter ex poſt facto, or not. 


F the Condition of an Obligation conſiſts of two Parts in the Disjunfive, or be to do one 
[| of two Things before or at a Day certain, and both the Thipgs are poſſible at the Time 
of the making of the Obligation, and before the Time of Performance one of the Things 
is become impoſſible to be done, by the Act of God, or by the Act of the Obligee him- 
ſelf; in this Caſe the Obligation is diſcharged for ever. Co. Lit. 207. | 

And therefore if the Condition be, That the Obligor ſhall ſell his Wife's Land; if then 
he ſhall either in his Life-time purchaſe to his Wife, and ber Heirs and Afſigns, Land of as good 
Right and Value as the Money by him received or had by or upon the ſaid Sale ſhall amount unto, 
or elſe do and ſhall leave unto her the ſaid J. as Executrix, by Legacy or otherwiſe, as much 
Money as ſhall be by him received from ſuch Sale, that then, &c. and the Obligor ſells his 
Wife's Land, and then his Wife dies before him, ſo that he cannot leave her the Money; 
in this Caſe the Obligation is diſcharged, and the Husband is not bound to purchaſe Land 
to her and her Heirs. 5 Co. 22. 15 H. 7. 2. 

So if the Condition be, that if J. S. does not prove the Suggeſtion of a Bill depending 
in the Court of Requeſts before the Cas of Hilary, that then he ſhall pay 201. &c. and 
J. S. dies before the Utas; hereby the Obligation is diſcharged for ever, and he is not bound 
to pay the 20/. So if the Condition be, that if the Obligor appears in the King's Bench 
in Eaſter Term, or pays 20 J. to the Obligee at Mi cbaelmas, and the Obligor dies before 
Eaſter Term; hereby the Obligation is diſcharged; but if he does not appear in Eaſer 
Term, and outlives the Term, and dies after; then the 201. muſt be paid at Michaelmas, 
or the Obligation is forfeited. So if the Condition be, that the Obligor ſhall marry A. be- 
fore Eaſter, or pay 20 l. to the Obligee at Michaelmas, and A. dies or becomes mad before 
Eaſter, or the Obligee marries A. himſelf, and the Marriage continues between them until 
liaſter be paſt ; in all theſe Caſes the Obligation is diſcharged. for ever. But when the 
Thing is become impoſſible by the Act or Laches of the Obligor, the Law is otherviſe. 
And therefore if the Condition be, that A. ſhall marry with B. before Eaſter, or that the 
Obligor ſhall pay unto the Obligee 20/. at Michaelmas, and the Obligor himſelf marries with 
B. and the Marriage continues until after Eaſter; hereby the Obligation is not diſcharged. 
So if the Condition be to deliver an Obligation before Eaſter, or give a Releaſe at Mi- 
chaelmas, and the Obligor loſes the Obligation, or the Obligation is burnt z hereby the 
Obligation is not diſcharged ; for if he does not make the Releaſe at Micbaelmas he forfeits 
the Obligation. Dyer 262. 15 H. 7. 4. 4 H. 7. 4. 9 Fac. Bathurſt's Cale. 
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If the Condition of an Obligation conſiſts of one Part only, or be to do one Thing at a 
Time certain, and that Thing at the Time of the Obligation made is poſſible to be done, 
but afterwards and before the Time when it 15 to be performed it becomes impoſſible by 
the A of Grd, or the Ad of the Obligee ; in this Caſe alſo the Obligation is gone and dit- 
charged for ever. And therefore if the Condition be, to appear in Perſon ſuch a Day in 
ſuch a Court, and before the Day the Obligor dies, or at the Day the Water riſes fo high 
that he cannot travel to tne Place without Danger of Life; in theſe Caſes the Obligation is 
diſcharged. So if the Condition be, that A. ſhall marry B. before Zafter, and before the 
Time A. or B. dies, or becomes mad, or the Obligee marries B. and the Marriage con- 
tiaues until after the Day; in all theſe Caſes the Obligation is diſcharged. But if the Thing 
becomes impoſſible by the Act of the Obligor, contra. And therefore if the Condition be, 
that the Obligor ſhall appear ſuch a Day, and before and at the Day he is impriſoned thro? 
ſome Defuult of bis oton, ſo that he cannot appear ; this will not excuſe him, no more than 
in Caſe where he is lo ſick that he cannot appear without Peril of his Life, (ſo held in 
Scaccario, 3 Car.) So if the Condition be, that B. ſhall marry C. before Eaſter, and the 
Ovligor himſelf marries her, and the Marriage continues until after the Time; in this 
Caſz the Obligation is forfeited. So if the Condition gives the Obligor all his Life-time to 
do the Thing, the Obligation is not diſcharged by his Death, (il. 37 Elix. C. B.) but in 
this Caſe he muſt do it during his Life-time at his Peril. Yide 8 Ed. 4. 21. 5 Co. 22. 
Perk. $. 769, 767. 4 H. 7. 4. 22 Ed. 4. 27. 

If the Condition be, that the Obligor ſhall deliver to the Obligee an Obligation, or ſuch 
a Relcaſe as the Counſel of the Obligee ſhall deviſe before Michaelmas, and the Counſel of 
the Obligee deviſes no Releaſe before Michaelmas; hereby the Obligation is gone for ever. 

Adjudged 37 Eliz, C. B. Greening v. Ewre. | 

If the Obligation depends upon or be neceſſary to ſome other Deed, and that Deed be- 
comes void; in this Caſe the Obligation is become void alſo; as if the Condition of the 
Obligation be to perform the Covenants of an Indenture, and afterwards the Covenants be 
diſcharged, or become void; by this Means the Obligation is diſcharged and gone for ever. 
And if one makes a Leaſe for Years rendring Rent, and the Leſſee enters into an Obligation 
with Condition to pay the Rent to the Leſſor, and after it falls out ſo that the Leſſee is 
evicted out of the Land by an elder Title, whereby the Rent in Law is gone; in this Caſe 
and by this Means the Obligation is diſcharged and gone alſo : But if the Eviction be but of 
a Part of the Land, contra. Bro. Obl. 6, 88, 29. 4 H. 7. 6. 

It an Obligation be made to me, and delivered to J. S. to my Uſe, and when it is 
tendred to me I do refuſe it and diſagree to it ; hereby it is become void, and cannot after- 


wards be made good again. So if an Obligation be made to my Wife, and I diſagree to 
it; hereby it is become void. 5 Co. 119. | 


By a Releaſe made from the Obligee to the Obligor, or to one of the Obligors, if there 


be more than one, the Obligation may be diſcharged ; and therefore if an Obligation be 
made to me with Condition to pay Money, and I by my Deed releaſe it, or acknowledge 
myſelf ſatisfied the Debt, altho* I receive none of it, or that I receive but Part of it 
- full Satisfaction of the Debt; by this the Obligation is diſcharged for ever. Fitz, 
ar 37. | 

If the Obligee makes the Obligor, or one of the Obligors, or all the Obligors, his Exe- 
cutor or his Executors ; hereby the Obligation is diſcharged for ever. But the granting 
of Letters of Adminiſtration to one or more of the Obligors, is no Diſcharge of the Obliga- 
tion. And if the Obligor makes the Obligee his Executor this is no Diſcharge of tue 
Obligation, Bro. Obl. 6r. 8 Co. 136. 8 Ed. 4. 3. 21 Ed. 4. 2. 1H. 7. 4. 
| If the Obligee be a Woman, and takes the Obligor to Husband ; hereby the Obligation 
is diſcharged. Bro. Obl. 61. 0 

If the Condition be, to infeoff K. S. (a Woman) before ſuch a Time, and before the 


Day the Obligor marries the Woman; this does not diſcharge the Obligation. Fitz. 


Bar 133. 


If the Condition be, to ſerve me ſeven Years, and within the Time 1 licenſe him to 
depart; it ſeems that hereby the Obligation is diſcharged. And yet if the Condition be to 
ſtand to an Award, and it is awarded that one of the Parties ſhall pay five Pounds a Year 
for ſeven Years towards the Education of J. S. and J. S. dies within the ſeven Years; the 
Obligation is not diſcharged by his Death, but the Money muſt be paid during the Time 
notwithſtanding. Dyer 371. | . 

if the Condition be, to do two Things, or ſtand upon divers Points, and the Obligee, 
luppoling the Breach of one of them, ſues the Obligor, and the Ifſue being joined upon 
that Point, it is found againſt the Plaintiff, and he is barred ; hereby the whole Obligation 


is diſcharged, and ſo long as that Judgment is in Force, he can never ſue the Obligation 
| | | upon 
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Bonds. 


Part 1, 


* Id. Raym. 


5 1 5 contra. 


upon any other Point within the Condition. If the Condition be, to ſatisfy me for Gy, 
I have delivered to J. S. if they be loſt, and afterwards they be loſt, and I ſue 1 
have him in Execution for them; by this the Obligation is not diſcharged; but 5 
when I have Satisfaction of 7. S. being in Execution ſor the Goods, the Obligation on "ro 
gone. Fitz. Bar 64. a be 
And in all other Caſes by which a Deed in general may become void by Matter ,, 
facto, as by Raſure, or the like, an Obligation may become void. bij 


(M) Where a Bond is extinguiſhed at Law; and woere after Extinguiſhnoy ,, 
Law it is good in Equity. 


F the Condition be, to do an Act at the Requeſt of the Obligee, and he dies Without 
making any Requeſt, the Bond is extinguiſhed at Law; ſo where the Obligor is made 
Executor or Adminiſtrator to the Obligee. Vide 2 Bac. Abr. 379, 380. 

A Bond was given to the Wife by the intended Husband before Marriage, to leave ber 
1000 J. if ſhe ſurvived him; tho' this Bond was * extinguiſhed and releaſed at Law by the 
Marriage, yet it is good in Equity; and it was decreed, that the Wife after her Husband'; 
Death ſhould be admitted as a Bond-Creditor to redeem a Mortgage, and hold over his 
Eſtate until ſhe ſhould be ſatisfied what he ſhould pay for the Redemption, and alſo the 
Bond-Debt. 2 Fern. 481. 

A Variance in the Solvendum is immaterial, becauſe the firſt Part of the Bond makes l. 
payable to the Plaintiff, 2 Zd. Raym. 1043. 

A Bond to the King, his Executors and Adminiſtrators, is within the Statute 33 Hes, 
c. 39. 2 Ld. Raym. 1327. 

It the Words obligamus nos et utrumque, Sc. will make a Bond ſeveral. 2 T4. Raym. 1460, 

Aſſignment of a Bond is a Covenant that the Aſſignee ſhall receive it. Id. Raym. 684, 

A Bond in prae mid. viginti in quadrans obſtupavit explained by the Condition, and good, 
Ld. Raym. 335. | | 

Bond to refund Part of a Portion ſet aſide. Stra. 240. 

If any Intereſt was paid upon an old Bond after the Day, it muſt be a Plea upon the 
Statute. Stra. 652. 


Indorſement made by Obligee on an old Bond after the Preſumption had taken Place, not 
admitted in Evidence. 2 Stra. 827. 


The Solvendum in a Bond may contain a ſufficient Deſcription of the Obligee. 2 Stra. 945, 


(N) What ſball be recovered on @ Bond in Law or Equity. 


PON a Bond for Performance of Covenants, Sc. the Obligee ſhall recover no more 

in Equity than he is really damnified by the Breach of Covenants : But in an Action 

at Law the whole Penalty of the Bond ſhall be recovered from the Obligor. 2 Chan. Rep. 199. 
But Chancery gives Relief againſt the Penalty of a Bond; and tho? the Principal and In- 


- tereſt or Damages ſuſtained exceed the Penalty, yet the Obligee ſhall not recover beyond 


the Penalty. 2 Vern. 509. Chan. Rep. 95. Salk. 154. Abr. Ca. Eg. 92. 

For where an Obligee is Plaintiff, a Court of Equity will not carry the Debt beyond the 
Penalty, becaufe he has choſen his own Security ; but it is otherwiſe as to the Obligor ; for 
he who ſeeks Equity from him muſt do it to him. Abr. Ca. Eg. 92. 

And therefore, if Lands are- extended on a Statute or Judgment at much leſs than the 
real Value, and the Conuſor will come into Equity to make the Conuſee account according 
to the real Value, he ſhall not be relieved without paying the Conuſee all that is due 90 
him for Principal, Intereſt and Coſts, tho* they exceed the Penalty. Vern. 350. So if the 
Obligee be delayed by Injun&tion. _ | 

So where the Plaintiff came to be relieved againſt the Penalty of a Bond, tho? it was 0 
decreed, yet it was on the Payment of Principal, Intereſt and Coſts; and tho? they exceeded 
the Penalty, yet the Decree was affirmed in the Houſe of Lords. Shot. P. C. 15. Vis 
Abr. Ca. Eg. 92. | | | 

By Stat. 4 & 5 Ann. c. 16. In Debt upon Bond, if the Defendant before Action brought 
has paid the Principal and Intereſt due by the Condition or Defeaſance, he may plead F 1 
ment in Bar. And pending an Action on ſuch Bond, the Defendant may bring in Princifa, 
Intereſt and Coſts in Law and Equity, and the Court ſhall give Judgment to diſcharge 
the Defendant. | 

The Court will refer the taxing Principal, Intereſt and Coſts upon a Bond, without raking 
Notice of a ſimple Contract Debt between the ſame Parties, that is barried by the Statute 
of Limitations. 2 Ld. Raym. 1033. (0) A0 
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0) In what Caſes Obligees have Remedy in Equity where Bonds are loft or clandeſ- 
tinely taken away, 


Bond be taken away fraudulently and cancelled, the Obligee ſhall have tl ſ. 
3 thereby as if it had not been cancelled. Finch's Rep. = og 
80 where an Obligee /oſes his Bond, he ſhall have his Remedy againſt the Obligor in 

Equity. Chan. Ca. 77, 78. 
And when a Bond 1s loſt, the Money may be recovered of the Surety, on Proof that he 
had ſealed and entred into the Bond. Chan. Ca. 


» 78. 

Sed guære, for theſe Matters are diſcretionary, Na Abr. Ca. Eg. 93. 

7.8. a little before his Death entred into a voluntary Bond to his Houſe-keeper for the 
Payment of an Annuity of 30 J. per Ann, and the Bond being loſt, his Repreſentatives were 
lecreed to pay the Annuity, or the Penalty of the Bond, tho? it appeared there were no 
Wages due to her. Abr. Ca, Eg. 93. 3 

By Stat, 2 G. 2. c. 25. H. 3. Stealing a Bond is made Felony, 


SECT, XXII. 
Of Defeaſances. 


(A) Defeaſance what. 


Peſeafance (from Defaire, to defeat or undo) in a large Senſe ſometimes ſignifies a 
Condition annexed to an Eſtate, and ſometimes the Condition of an Obligation made 
with and annexed to the Obligation at the Time of making thereof; but it is more pecu- 
larly and properly applied to ſuch conditional Inſtruments as are made in Defeaſance and 
Avoidance of Statutes and Recogniſances at the Time of entring into the ſame Statutes or 
Recogniſances, and to ſuch conditional Inſtruments as are made in Defeaſance of Statutes, 
Obligations, and the like, after the Time of the ſame Statutes entred into and Obligations, 
Ec. made; and it is therefore thus defined: . | 
A Defeaſance is a Condition relating to a Deed, as to an Obligation, Recogniſance, Sta- 
tute, or the like, which being performed by the Obligor or Recogniſor, the Act is diſabled 
and made void as if it had never been done. Co. Lit. 236. b. 237. 4. | | 


(B) The Difference between a Condition and a Defeaſance. 


HE Difference between a common Condition and a Defeaſance is, that the Condition is 
annexed to or inſerted in the Deed; and a Defeaſance is generally a Deed by itſelf, 
concluded and agreed upon between' the Parties,' and having Relation to another Deed : 
And therefore if a Man acknowledges a Statute, and enters into a Defeaſance, that if 
his Lands in the County of D. ſhould be extended, the Statute ſhould be void; the Defea- 
lance will be good and not repugnant, beeauſe it is in another Deed : But the Condition of 
& Bond not to ſue the Obligation, is void for Repugnancy, being in the ſame Deed. 
or 1035. 1 2 | 


See before Concerning Conditions, p. 260, 261, &c. - 


(C) Tn what Caſes a Defeaſance may be made, and bat Things may be defeated 


and avoided thereby, and what not. 


Ti ERE is no Inheritance executory, as Rents, Annuities, Conditions, Warranties, 
Covenants, and ſuch like, but may by a Defeaſance made with the mutual Conſent of 
al thoſe which were Parties to the Creation thereof, at the ſame, or any Time after, be an- 
nulled, diſcharged and defeated : And fo is the Law of Statutes, Recogniſances, Obligations, 
and the like; yet ſo as in all theſe Caſes regularly the Defeaſance muſt be made eodem modo, 
% the Thing to be defeated was and is created, viz. if the one be by Deed, the other mult be 
bo alſo; for it is a Rule, that in all Caſes when any executory . is created by a Deed, 
that the ſame Thing by the Conſent of all Perſons which were Parties to the Creation 
of it, may be by their Decd defeated. and annulled z and therefore that Warranties, 
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Recogniſances, Rents, Charges, Annuities, Covenants, Leaſes for Years, Uſes at Con 
Law, and ſuch like, may by a Defeaſance made with the mutual Conſent of all te 
were Parties to the Creation of it, by Deed be diſcharged and avoided, N ef * that 
weniens naturali aquitati quam unumquodgite diſſoldi eo ligamine quo ligatur. And thercto. i 
a Defeaſance, not only the Covenant which doth create a Power of Revocatiqn, be 
Power itſelf created, may be utterly defeated and avoided-; but Eſtates of Inheritance. by 
vther Eſtates in Tail or for Life executed by Livery, &c. cannot be avoided by Dec n 
made after the Time of their Creation and fifft 'making. And yet by another Deed of * 
ſance made at the ſame Time, a Feoffment, Releaſe, Leaſe for Life, or other executed Th; — 
may be avoided as well as if it were by Condition within the ſame Deed ; as if a D:q; 15 
releaſes to the Diſſeiſor; this Releaſe cannot be defeated by an Indenture of Defeafance We 
afterwards, but it may be defeated by an Indenture of Defeaſance made at the ſame Tine 
Quææ incontinenti fiunt ineſſe x identur. Co. Lit. 236, 237. Co. 111,113. Plow. 1 57, 19 | 
21 II. 7.23. Bro. Defeaſance in toto. = 3 


(D) Things requiſite in_@' geod Defeaſance. 


As to the T- make a good Defeaſance theſe Things are requiſite : 
Manner of it. Firſt, That the Defeaſance be made eodem modo, as the Thing to be defeated i; c. 


tim; 
«113, 
6 12, 


al Fait 10. | 7 | 
| And yet if a Statute. be made to the Huſband and Wife, and the Hufband alone jcir 
in making a Defeaſance; this is a good Defeaſance. Bro. Defeaſance 3. D 

Feurthly, That it be made after the making of the Recogmſance, Obligation, c. and ret 
before; for if A. grants to B. that if B. will be bound to him in 20. by Obligation, that the 
Obligation ſhall be void; and after B. binds himſelf to A. in an Obligation of 201. this De- 
feaſance is not good, becauſe it is before the Obligation. Bro. Deſeaſance 5. 

And yet if the Date of the Defeaſance be before the Date of the Recogniſance, Sc. and it 
be delivered after, it is good enough. Mer 3139. nai 
As to the Mat- Fifthly, That it be made of a Thing defeaſible; for if a Diſſeiſee releaſes his Right to the 
ter of it, Terretenant, and after there is a Defeaſance made between them, that if the Releaſor ſhall 
pay 20 J. to the Releaſee, the Releaſe ſhall, be void; this is a void Defeaſance. Plow. 137, 
Bro. Defeaſance 11. ' 61/2630 Lobanzs 2d bag Ai 9 J od 

And yet a Releaſe may be avoided; by. a: Condition or -Defeaſance made at the Time oi 
making of a Releaſe, as well as of a Feoffment. Bra. Defeafance 6, 9. Co. Lit. 236. 

If the Defeaſance of a Recogniſance, Obligation, Ec. be, that if the Cogniſor or Obligor, 
Sc. pays a Sum of Money, or does nat difturb the Execution of the Will of J. S. or does 
make a Leaſe for Years to J. S. or the like; theſe are good Defeaſances. As if the Grantee 
of a Rent-charge grants to his Grantor, that if he ſhall pay him 20/7. ſuch a Day, the Grant 
of the Rent ſhall be void. Although the Condition of an Obligation that is repugnant te 
the Obligation itſelf is void, and the Obligation fingle, yet it is otherwiſe in Caſe of a De. 
feaſance made after the Obligation; for this is good notwithſtanding it be repugnant. Ard 
therefore if the Obligee, after the Obligation made, grants by Deed to the Obligor, that the 
Obligation ſhall be void, or that he wilt not ſue the Gbligation at all, or that he will not fu: 
the Obligation until ſuch a Fime, or that the Obligation ſhall be diſcharged ; theſe Defeaſances 
are good to avoid the Obſigation. 2 Weſt. mb. F. 2, Bro: Defeaſance in toto 20 U. 7. 24 
21 H. 7. 32. Pits. N TT; let 4 2607 (ele of 01567 71k TN 28: 02 Nes | 
If the Feoffee with Warranty grants that neither he nor his Heirs ſhall take Benefit of 
the Warranty of the Feoffor or his Heirs ;” this is a good Defeaſance of the Warrant); 
and if he grants not to vouch, this wif diſcharge the Voucher; and if he grants not te 
bring a Warrantia Cbartæ, this will bar him of that Remedy. In like Manner ie is if the 
Grantee of a Rent-charge grants to the Grantor, that he will not take any Benefit A 
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Tot; this is a total Diſcharge z and if he grants that he will not bring an Annuity « thi 
= Diſcharge of the Perſon; and if he grants that he will not diſtrain the and for = 
Rent; this is a Diſcharge of the Land. Bro. Defeaſance 4. 7 H. 6. 43. 21 H. 5. 23. 

k. F. 69. | 
+ 45 Cakes a Leaſe for Life by Deed, and after by another Deed grants to his Leſſee 
chat he ſhall not be impeached for Waſte; this is a good Diſcharge : Anchif the Leſſee after- 
wards grants by Deed to the Leſſor, that if he ſhall bring an Action of Waſte againſt the 
Leſſee, that he will not make Uſe nor take Advantage of the Deed of Diſcharge ; this is 
a good Diſcharge of the Diſcharge. So that hereby it ſeems a Defeaſance may be of a De- 
fexſanCe, and one Defeaſance after another, and regularly the laſt ſhall ſtand. And therefore 
if a Leaſe for Years be made on Condition to pay 207. at Eaſter, and the Leaſe to be void 3 
and before Eaſter the Leſſor and Leſſee agree, that if the Leſſor pays it at Eaſter following, 
the Leaſe ſhall be void; and before that Time they make the like Agreement for another 
Year ; theſe are good Defeaſances, and the -laſt-ſhall ſtand. Bro, Defeaſance 11. Condition 
$20, Agreed Paſ. 8 Jac. . 

If the Defeaſance after Execution made upon a Statute be thus, That if the 
ſo much Money, the Statute ſhall be void ; the Statute and Execution thereu 
however it is beſt to add theſe Words in the Defeaſance, And the Execution 
Defeaſance 7- | | 

Where a Covenaat to diſcharge a Man from his Agreements ſhall amount to a Defea- 
fance, Ld. Raym. 421, 689. 


Conuſor pays 
pon is void; 
thereupon, Bro. 


SECT. XXIII. 
Of Wills and Teſtaments, 


(A) Wills, Teflaments and Deviſes, what: 


A Teſtament is the full and compleat Declaration of a Man's Mind, or laſt Will of what 
A he would have do be done after his Death. 

It is in Latin Teftamentum, i. e. Teſtatio mentis, the Witneſs of a Man's Mind; and to 
deviſe by Teſtament is to ſpeak by a Man's Will what his Mind is to have done after his 
Death; and this is ſometimes. called a Will, or laſt Will, for theſe Words are Synonyma, and 
are promiſcuouſly uſed. in our Law; howſoever by the Civil Law it is only ſaid to be 
a Teſtament when there is an Executor made and named in it, and when there is none, but 
a Codicil only; for a Codicil is the ſame that a Teſtament is, excepting that it is without 
an Executor; and a Man can make but one Teſtament that ſhall take Effect, but he may 
make as many Codicils as he will. 

And by the Common Law where Lands or Tenements are deviſed in Writing, although 
there be no Executots named, yet there it is properly called a laſt Will; and where it doth 
concern Chattels only, a Teſtament. | | 

He who makes the Teſtament is called the Teſtator; and when a Man dies without a 
Will, he is ſaid to die Inteſtate. Terms of the Law. Co. Lit. 111. a. Swinb. 24. 


A Teſtamentary Schedule without Witneſſes or an Executor declared a Will, 2 La. Raym, 
1282, "21 | #7 | 


(B) Kinds of Wills and Teftaments, 


THERE are are two Sorts of Wills or Teſtaments : Firſt, In Writing, which is where 
the Mind. of the Feſtator in his Life-time, by himſelf, or ſome other by his Appoint- 
ment, is put in Writing. Or Secondly, By Word, or without Writing, which is where a 
Man is ſick, and for fear that Death, or want of Memory or Speech, ſhould ſurprize him 
that he ſhould be prevented if he ſtayed the Writing of his Teſtament, defires his Neigh- 
bours and Friends to bear Witneſs of his laft Will, and then declares the ſame preſently by 
Word before them; and this is called a Nuncupative or Nuncupatory Will or Teſtament : 
And this being after his Death proved by Witneſſes, and put in Writing by the Ordinary, 
is of as great Force for any other Thing but Land, as when at the firſt in the Life of the 
Teſtator it is put-in Writing. See of Nuncupative Wills, poſt. | 
A Codicil is alſo in Writing or by Word, as a Will of Teſtament is. | 
The Civilians have other. Diviſions of Wills and Teſtaments, as folemn and unſolemn, 


privileged and imprivileged, whereof the Common Law makes no mention, Perk. $. 476. 
0.11}, 111, 


(C) The 
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(C) The Parts of a Will or Teſtament. 


E ERM compleat Teſtament conſiſts of two Parts: 1. The making of Deviſes, or of. 
ving of Legacigs. 2. The Making and Ordination of an Executor; for a Will or Teſt. 
ment can be no more without, than a Codicil can be with an Executor. 


(D) A Deviſe or Legacy what, and a Deviſor and Deviſee or Legatee, wh, 


Deviſe or Legacy is where a Man by his Will gives any Thing to another; the firſt cf 
theſe Terms is properly applied to a Gift of Lands, and the laſt to a Gift of Goods or 
Chattels ; and therefore, 

A Deviſe is ſtrictly where a Man by his Will gives his Lands to another after his De- 
ceaſe. And a Legacy is where a Man by his Teſtament gives any Chattel to another to haye 
after the Death of the Teſtator; but the Word is promiſcuouſly applied to the one and to 
the other. 


And he who gives by ſuch a Will is called the Deviſor, and he to whom the Thing is 
given, the Deviſee or Legatee. 


* 


(E) Kinds of Deviſes or Bequeſts. 


A Deviſe is ſometimes fmple and without Condition, as where I give my Land to another 
and his Heirs, or I give 20/. to another, without more Words. 

And ſometimes it is with a Condition, which is when there is a Quality added to the De- 
viſe or Legacy whereby the Effect of it is ſuſpended or hindred, and it is thereby made to 
depend on ſome future Event. | 

And this Condition may be made almoſt by any Words; as if I give to one my Land 
it he pays 207. to my Daughter; or fo as he pays 20/1. to my Daughter; or paying 20). to 
my Daughter; or I give one 20/. if he marries my Daughter, or when he ſhall marry my 
Daughter; or I give my Wife 207. a Year whilſt ſhe ſhall live unmarried ; or I give to 
him, or to whomſoever ſhall marry my Daughter, 207. or the like; in all theſe Caſes the 
Deviſe is conditional. The firſt Kind of Deviſe is called by the Civilians a ſimple Aſſigna- 
tion, and the latter a conditional Aſſignation. Dyer 317, 74. Co. Lit. 217. Swinb. 132, 
134, 136. 


(F) Executor and Adminiſtrator, who. 


N Executor, in a large Senſe, is taken for any one that is appointed to have the Diſ- 
poſition and Ordering of the Goods and Chattels of a Man that is dead. | 


And an Adminiſtrator is he that has the Goods and Chattels of a Man dying Inteſtate, 
committed to his Charge by the Ordinary for want of an Executor. 

And his Power, Benefit and Charge, is in all Things equal to the Power, Benefit and 
Charge of an Executor. Vide Terms de la Ley. 8 Co. 135. 9 Co. 40. Co. Lit. 209. Pleu- 
288, But now as to his Benefit, ſee the Statute of Diſtribution of the Inteſtate's Eſtate. 


(G) Kinds of Executors and Adminiſtrators. 


HERE are three Kinds of Executors: The firſt is 4 Lege Conſtitutus, who is there- 
fore called Legitimus, and ſuch a one is the Ordinary of the Dioceſe, who has ordi- 
nary Juriſdiction in Matters Eccleſiaſtical, The ſecond is 2 Teftatore Conſtitutus, who is there- 
fore called Teftamentarius ; and he is ſtrictly and properly called an Executor, and is defined 
to be one a 447 wake by a Man's laſt Will and Teftament to have the Diſpoſing and Admt- 
niſtration of all or Part of a Man's Goods or Chattels, and to perform a Man's laſt Will 
and Teſtament according to the Contents thereof. The third is ab Epiſcopo Conflitutus, who 
is therefore ſaid to be Dativus. Vide ut ſupra. And ſuch a one is an Adminiſtrator. 
And an Executor or Adminiſtrator is ſometimes univerſal or total, i. e. one that has 
Power and Diſpoſition of the whole perſonal Eſtate committed to him. b 
And ſometimes he is particular or partial, i. e. one that has the Power and Diſpoſition 
of ſome Part of the Eſtate, or of all the Eſtate, for a Time only committed to him. 


And 


tet i. 
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-ator or Adminiſtrator: And ſometimes he is conditional, i. e. one that has a limi 

x ltjonal Power of the Eſtate only. Dyer 4. Bro. Executer 155. 6 Co. 19. TY 

And in both Caſes he ſhall be charged and chargeable for ſo much as is committed to 
him as the Teſtator or Inteſtate himſelf for this Cauſe the Executor is ſaid t 
Perſon of the Teſtator for as to the Eſtate committed to his Truſt, he may charge others, 
and be chatged himſelf, ſue and be ſued, as the Teſtator himſelf might. And the Eftate he 
has by his Executorſhip is ſaid to be in him to the Uſe of the Teſtator, and in his Right ; 
and what he does in the Diſpoſition of his Eſtate is ſaid to be in the Right and to the Uſe 
of the Teſtator alſo; and the Adminiſtrator has the ſame Power and Property over and in 
the Goods and Chattels, the ſame Remedy by Suit, and ſo far ſhall be charged as the Exe- 
cutor, for they differ not in Nature but in Name only. And yet the Adminiſtrator is but 
the Ordinary's Deputy, and he may revoke the Adminiſtration, or call the Adminiſtrator to 
an Account. Co. Lit. 209. Stat. 31 Ed. 3. c. 11. 8 Co. 135. 9 Co. 40. | 


o repreſent the 


(11) The Nature and Effect of a Will or Teſtament, and of a Codicil. 


Will or Teſtament is of that Nature, that it differs much from other Acts and Deeds 
A that Men do and execute in their Life-time; for although it be made, ſealed and pub- 
liſhed in never ſo ſolemn a Manner, yet it has no Life nor Virtue in it until the Teſtator's 
Death; for it is a Maxim in Law, Omne Teſtamentum morte conſummatum eſt, & voluntas am- 
bulatoria uſque ad extremum vite exitum ; it is therefore reſembled until Death to the inter- 
Jocutory Sentence, and after Death to the definitive Sentence of a Judge. And hence it is 


ſaid, Sed Legum ſervanda fides, ſuprema voluntas Quod mandat fierique jubet parere neceſſe eſt. 


Swimb. 12. Dyer 143. Co. Lit. 112. Lit, $. 168. 4 Co. 6r. 

And for this Reaſon a Man may alter or make void his Will at his Pleaſure; and he ma 
make as many new Wills and Teſtaments as he will, and there is no way to bar a Man of this 
Liberty. 

And the latter Teſtament always revokes and overthrows the former; but otherwiſe it is 
of a Codicil, (Lit. F. 168. Perk. F. 478.) for a Man may make as many of theſe as he 
will, and make no Teſtament at all, (Swinb. 13, 14.) or if he makes a Teſtament, he ma 
afterwards make as many Codicils as he will, and one of them will not overthrow the other ; 
for in the firſt Caſe they muſt be all annexed to the Letters' of Adminiſtration, and the Ad- 
miniſtrator muſt perform them; and in the latter Caſe they muſt be all annexed to the Te- 
ſtament, and the make muſt take Care to perform them. Bro. Teſtament 20. | 

A Teſtament therefore is ſaid to have three Degrees: rſt, An Inception, which is the ma- 
king of it. 2dly, A Progreſſion, which is the Publication of it. gdly, A Conſummation, 
which is the Death of the Teſtator. Plow. 343, 344- N. 

In Grants therefore the firſt is of greateſt Force, but in Teſtaments the laſt is of greateſt 
Force. Co. Lit. 112. | | 

But when a Teſtament is perfect by the Death of the Party, it as effectually gives and 
transfers Eſtates, and alters the Property of Lands and Goods, as Acts executed by Deeds 
in the Life-time of the Parties; for hereby Deſcents of Lands are prevented; and a Man 
may make Eſtates in Fee-fimple, or Fee-tail, for Life or'Years, of Lands, Tenements, Rents, 
Reverſions or Services, as effectually as by Deed, and theſe Eſtates alſo will be good with- 
out any Livery of Seiſin or Attornment. And hereby alſo Rents, and Power to diſtrain for 
_ may be referred, Conditions created and annexed to Eſtates, or Things deviſed, Lit. 
. 167, 168. 

And therefore they that take by Deviſes of Land are ſaid to take in the Nature of 
Purchaſors. Perk. F. 505. | 

And if therefore a Tenant in Tail makes a Feoffment to the Uſe of himſelf in Fee, and 
after deviſes the ſame Land to his Wife in Fee, and dies, the Son is not remitted though 
the Father dies ſeiſed, for the Deviſe prevents the Deſcent. Dyer 221. 


(I) Things requifite in making a good Will. 9 
N making a good Will cheſe Thin s are requiſite : | | 18 
Fit, The the Teſtator be ca able to make a Will relative to his Petſon. 

Secondly, That the Teſtator at the Time of making his Will, have animum teſtandi, i. e. a 

Mind to diſpoſe or make a Will. 


Thirdjy, That the Mind of the Teſtator in making a Will be free, and not moved by Fear, 
Fraud or Flattery. | 


9 P : Fourthly, 


And ſometimes he 1s abſolute, i.e. ſach a one that has an abſolute Power of the Eſtate 2 75 


Infant. 


Fourthly, That the Will be made in the Form preſcribed by Law. 
See poſt. for Things requifite in a good Deviſe. 


(K) Who are capable of making Wills. 


S it is obſerved before, to the making of every good Will or Teſtament it is x viſ 
that the Teſtator be a Perſon able to make a Teſtament, and not diſabled for any ſ te 
cial Cauſe, either in reſpect of his Perſon, Mind or Condition, or in reſpe& of he 7 
whereof the Teſtament is to be made. Therefore obſerve, | bing 

That an Infant, until he be of the Age of twenty-one Years, can make no Will of hi 
Lands by Statutes of 32 & 34 H. 8. But by ſpecial Cuſtom in ſome Places where Lang 
is deviſable by Cuſtom, he may deviſe it ſooner. And of his Goods and Chattels, if he be 
a Boy, he may make a Will at fourteen Years of Age, and not before; and if a Maid, at 
twelve Years of Age, and not before; and then they may do it without and againſt the 
Conſent of their Tutor, Father or Guardian. Stat. 32 E9 34 H. 8. c. 5. Perk. 9.503, 50 
Bro. Cuſtom 50. Swinb. 37, 38. 504. 

And yet ſome ſay an Infant cannot make a Will of his Goods and Chattels until he be 
eighteen Years of Age. Co. Lit. 89. 

It has been agreed in Equity, that a Female may make a Will at twelve Years of 
a perſonal Eftate z and a Male at ſeventeen Years, or fifteen, if he be a Perſon of Di 
2 Vern. 104, 469. 


Ape of 
(cretion, 


Feme Covert. That a Feme Covert cannot make a Will of her Lands or Goods ww: + it be in ſome 


Lunatick. 


Idiot. 


Old Man. 


ſpecial Caſes; for of her Lands ſhe can make no Will with or without her Huſband's (on- 
ſent (Stat. 32 & 34 H. 8. c. 5. 4 Co. 51. Bro. Teſtament 13.) of the Goods ard Chat- 
tels ſhe has as Executrix to any other, the may make an Executor without her Huſband's 
Conſent ; for if ſhe does not ſo, the Adminiſtration of them muſt be granted to the next of 


Fitz. Executor 40. | 

But of them ſhe can make no Deviſe with or without her Huſband's Leave, for they 
are not deviſable; and if ſhe deviſes them, the Deviſe is void. Plow. 526. Fitz. Exe- 
cutor 109. 

And of the Things due to the Wife whereof ſhe was not poſſeſſed during the Marriage, 
as Things in Action, and the like, ſhe may make her Will, at leaſt ſhe may make her Huſ- 
band Executor of her Paraphernalia, viz. her neceſſary wearing Apparel, being that which 
is fit for one of her Rank. Some ſay ſhe may make a Will without her Huſband's Leave, 
others doubt of this; however all agree that ſhe, and not his Executor, ſhall have this after 
her Huſband's Death, and that the Huſband cannot give it away from her. And of the 
Goods and Chattels her Huſband has either by her or otherwiſe, the may not make a Will 
without the Licence and Conſent of her Huſband firſt had fo to do. But with his Leave 
and Conſent ſhe may make a Will of his Goods, and make him her Executor if ſhe will, 
And it is ſaid alſo, that if ſhe does make a Will of his Goods, (in Truth without his Leave 
and Conſent) and he after her Death ſuffers the Will to be proved, and delivers the Goods 
accordingly; in this Caſe the Teſtament is good; and yet if the Huſband gives the Wife 
Leave to make a Will of his Goods, and ſhe does fo, he may revoke the fame at any Time 
in her Life-time, or after her Death, before the Will be proved. But a Woman after Con- 
tract with any Man may before the Marriage make a Will as well as any other, and is not 
at all diſabled hereby. 12 H. 7.24. 18 Ed. 4. 11. Pert. F. 501. Fitz. Executor 5, 28, 109- 
Bro. Teſtament 11. 

A Wife whoſe Huſband is baniſhed for Life may make a Will as a Feme Sole. 2 Venn. 
104, 469. | 

A — or lunatick Perſon during the Time of his Inſanity of Mind cannot make a Will 
of Lands or Goods; but ſuch a one as hath his lucida intervalla, clear or calm Intermiſ- 
ſions, may during the Time of ſuch Quietneſs and Freedom of Mind make his Will, and 
it will be good. | 

So alſo an Idiot, i. e. ſuch a one as cannot number twenty, or tell of what Age he is, or 
the like, cannot make a Will, or diſpoſe of his Lands or Goods; and although he makes 
a wiſe, reaſonable and ſenſible Will, yet it is void. But ſuch a one as is of a mean Under- 


Kin to the deceaſed Teſtator, and ſhall not go to the Huſband. 12 H. 7. 14. Perk 9.502. 


ſtanding only, that has grofſum caput, and is of the middle Sort between a wiſe Man and 3 


Fool, is not prohibited to make a Will. Perk. F. 503, 504, 24 Swind. 37, 40. 
So alſo an od Man that by Reaſon of his great Age is childiſh again, or fo forgetful 


* he forgets his own Name, cannot make a Will, for a Will made by ſuch a one 1 
void, 8 


2 So 


> a> T4 + <E Vod Ou as + oa ts a. 3. 


Ch, 6. F. 23+ Mills. 791 


"hv it ſeems a drunken Man, that is fo exceſſively drunk that he is deprived of the Uſe r 


; and Underſtanding , during that Time may not make a Will; for it is requiſite Man. 
ren the Teſtator makes his Will, that he be of ſound and perfect Matiory, N 
" have 4 pr pe Memory and Underſtanding to diſpoſe of his Eſtate with Reaſon. 

6 Co. 23. | 
_ that is both deaf and dumb, and that is ſo by Nature, cannot make a Will. But Deaf and 
4 Man that is ſo by Accident may by Writing or Signs make a Will. And fo may a Man Dumb. 
bat is deaf or dumb by Nature or Accident. 

- And ſo alſo may a Man that is blind. Swind. 53. Blind 

An Alien born cannot make a Teſtament of Lands or Goods. Alien. 

A Traitor attainted from the Time of the Treaſon committed can make no Will of his Traitor, 
Lands or Goods, for they are all forfeited to the King; but after the Time he has a Par- 
gon from the King for his Offence, he may make a Will of his Lands and Goods as an- 
acher Man. Stat. 5 & 6 Ed. 6. c. 11. Swinb. 54. 

A Man that is attainted or convicted of Felony cannot make a Teſtament of his Lands or Feton, 
Goods, for they are forfeited ; but if a Man be only indifted, and dies before the Attain- 
ger, his Will is good for his Lands and Goods both. And if he be indicted, and will not 
anſwer upon his Arraignment, but ſtands mute, c. in this Caſe his Lands are not forfeited, 
and therefore he may make a Will of them. Plow. 258, 259. 

And if a Man —4 7 his Will as to his Goods and Chattels is void, but as to his F. die ſe, 

ds is good. . 261. 
ay Ma that is outlawed in a perſonal Action cannot make a Will of his Goods and Chat- Outlawed 
tels ſo long as the Outlawry continues 1n Force, but of his Lands he may make a Will. Perſon. 


Fitz. Deſcent 16, 


The Head or any of the Members of a Corporation may not make a Will of the Lands or Corporation, 


Goods they have in common, for they ſhall go in Succeſſion. Fitz. Teflament x. 

But note, that however the Wills of Traitors, Aliens, Felons and outlawed Per ſons are Note. 
yoid, as to the King or Lord that has Right to the Lands or Goods by Forfeiture or 
otherwiſe, yet the Will is good againſt the Teſtator himſelf and all others but ſuch Perſons 
only. | _ 
And note alſo; by the Civil Law the Wills of divers others, as excommunicate Perſons, 
Hereticks, Uſurers, inceſtuous Perſons, Sodomitts, Libellers, and the like, are void, But by 
our Law the Wills of ſuch Perſons, at leaſt as to their Lands, are good by the Statutes that 
enable Men to deviſe their Lands. | 

But all other Perſons whatſoever, Male or Female, Old or Young, Lay or Spiritual, All other 
Rich or Poor, at any Time before their Death, whilft they are able to ſpeak fo diſtinctly or Perſons. 
write ſo plainly that another may underſtand them, and underſtand that they underſtand 
themſelves, may make Wills of their Lands, Goods and Chattels, and that altho* they 
hare ſworn to the contrary ; and none are reftrained of this Liberty bur ſuch as are before 
named, Swinb. 155, Cc. Vide Stat. 32 & 34 H. 8. Perk. $. 496. 


(L) Of the Teftator's Reſolution to make a Wil. 


1 the making of a good Will it is neceſſary, that he who makes it have at the Time 
of the making of it Animum 7 andi, i. e. a Mind to diſpoſe, a firm Reſolution, and 
adviſed Determination to make a Will, otherwiſe it will be void; for it is the Mind, not 
the Words of the Teſtator, that gives Life to the Will; for if a Man raſhly, unadviſedly, 
incidently, jeſtingly or boaſtingly, and not ſerionſly, writes or fays that ſuch a one fhall 
be his Executor, or have all his Goods, or that he will give to ſuch à one ſuch a Thing; 
this is no Will; nor to be regarded. And the Mind of the Teftator herein is to be diſco- 
vered by Circumſtances ; for if at the Time he be ſick, or ſets himſelf feriouſly ro make his 
Will, or requires Witneſſes to bear Witneſs of it, it ſhall be deemed in Earneft ; but if ic 
be by way of Diſcourſe only, or of ſomewhat he will do hereafter, or the like, it ſhall be 
taken for nothing. Swinb. 9, 131, 324, 325. | 


( Of thr Octaffet"# Mative 10 mats & Will = 


N a good Will it is neceffaty that the Mind of the Teſtator in making of it be free, 
and not moved by Fear, Fraud or Flattery; for wheff 4. Teſtator is moved to make 
is Teſtament by Fear, or circumvented by Fraud, or overcome by ſome immoderate 
Flatery, the ſame is void, or at leaft voidable by Exception. Arid thetefote, if a Man b 
Oecaſion of ſome preſent Fear or Violence, or Threatning of future Evils, does at thi 


lame Time, or afterwards by the ſame Motive, make a Will; it is void not only as 
im 


Wills. 1 


to make himſelf or a Stranger Executor to him, or the like; and this will not * 


Infants. 


FemeCoverts. 


him that puts him ſo in Fear, but as to all others, altho* the Teſtator confirms . .; 
an Oath. But if the Cauſe of Fear be ſome vain Matter, or being weighty is xr it with 
and the Teſtator afterwards, when the Fear is paſt, confirms the Teſtament; in _— 
perhaps the Will may be good. And if a Man by Occaſion of ſome Fraud or * Caſe 
moved to make a Will, if the Deceit be ſuch as may move a prudent Man' or mw be 
and if it be Evil alſo, the Will is void, or voidable at the leaſt ; but if the Deceir yd, 
and ſmall, or if it be to a good End; as where a Man is about to give all his Eſtate 5 ben 
lewd Perſon, from his Wife and Children, and they perſwade the Teſtator that 2 _ 
Fellow is dead, or the like, and thereby procure him to give his Eſtate to them . th * 
good Will. And one may by honeſt Interceſſions and modeſt Perſwaſions procure ; , Sa 

the 
r to make 
ept it be in 


or to his 


\Will. Alſo a Man may uſe fair and flattering Speeches to move the Teſtato 
his Will, and to give his Eſtate unto himſelt, or ſome Friend of his; exc 
Caſe where the Flatterer firſt beats or threatens him, or puts him in Feat; 
Flattery joins Fraud and Deceit ; or the Teſtator is a Perſon of weak Judgment 
under the Danger of Government of the Flattererz as when the Phyſician ſhall dea 
his Patient under his Hand to make his Will, and give his Eſtate to himſelf; or [the Wie 
attending on her Huſband in his Sickneis ſhall neglect him, or continually N 
him to give her all; or where the Perſwader is importunate, and will have no Derial; d 
when there is another Teſtament made before; for in all theſe Cafes the Will will be in 
Danger to be avoided. And if I be much privy to another Man's Mind, and he tells me 
often in his Health how he intends to ſettle his Eſtate, and he being ſick, I of my own 
Head draw a Will according to his Mind before declared to me, and bring it to him, and 
aſk him, whether this ſhall be his Will, or no; and he conſiders of it, and then delivers it 
back to me, and ſays yes; this is a good Will: But if otherwiſe fome Friends of a fick 
Man of their own Heads ſhall make a Will, and bring it to a Man in Extremity of Sick. 
neſs, and read it to him, and aſk him, whether this ſhall be his Will, and he ſays yes, yes, 
or if a Man be in great Extremity, and his Friends preſs him much, and ſo wreſt Words from 
bim, eſpecially if it be in Advantage of them, or ſome Friends of theirs: in theſe Caſes the 
Wills are very ſuſpicious. Swinb. 283, 284, 285, 286. 


But as touching theſe two laſt Things, Quære, how they ſhall avail in the Wills of Land, 
which are not regulated ſo much by the Civil Law. | 


(N) Things requiſite in a good Deriſe, 
N a good Deviſe theſe Things are requiſite : 


Firſt, That the Deviſor be a Perſon capable to Deviſe, both with Reſpect to his Perſon, 
and the Thing deviſed. 


© Secondly, That the Deviſee be capable to receive the Thing deviſed, either at the Time 
of making the Deviſe, or at leaſt when it is to take Effect. 
Thirdly, That the Devifor, at the Time of making the Deviſe, have Animum Teſtandi, i. e. 
a Mind to make a Devile. 
Fourthly, That the Will of the Deviſor be free, and not drawn or coacted by Fraud, Flat- 
tery, Fear, or the like. | . ”— 
Fifthly, That the Deviſe be made in due Manner and Form. 
S:xthly, That the Thing deviſed be a Thing deviſeable. 
Seventbly, That it be deviſed upon lawful Terms and Conditions. 
Eighthly, That there be Words ſufficient to make his Mind known. 
_ Ninthly, That it be proved after the Death of the Deviſor. 
Tenthly, And if it be a Deviſe of Land, that the Deviſor be ſolely ſeiſed, and not joint- 
ly with another; and that he be ſeiſed in Fee-ſimple, and that the Deviſe be in Writing. 
See before what is a good Will. N 


(O) Who may make a Deviſe, or not, 


W HO EER may make a Will or Teſtament may make a Deviſe; £E fic e converſe 
And therefore 


Infants may not deviſe their Lands till they are twenty-one Years old, nor their Goods 
and Chattels till they be fourteen Years old, or as ſome ſay, till they be cighteen Years of 
Age. * | | | 
Feme Coverts cannot deviſe their Lands to their Huſbands or others, either by or with- 
out their Huſbands Conſent, altho* there be a Cuſtom to enable them thereto. Co. Lis. 112. 
& Co. 61. Bro, Deviſe 32. Goes 2 
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* F Spiritual Perſons, as Archbiſhops, Biſhops, Deans, Arcdeacons, Prebends, Parſons, Spiritual Per. 
Vicars, or any Member in a Corporation, may not deviſe the Lands or Goods they have in ſons. | 
che Right of cheir Churches and Corporations. Perk. §. 496. | | 


(P) What Things may be deviſed or bequeathed, 


D 8, Tenements and Hereditaments, for the Nature and Quality of them, are deviſa- Lands, Tene- 

an as well as other Things; and therefore by the 88 of = Places, 2 menis, Here- 
everfion or Remainder, are deviſable in Fee, for Life or Years. coy 

Poſſeſſion, K : Poſſeſſion, Re- 

And a Man that has a Leaſe for Life or Years of Land, may deviſe the Land at his Plea- verſion, Re- 
{ure during his Term. ; a mainder. 

But by the antient Common Law, in Favour to Heirs, the Lands that a Man had in Leaſe. 
Fre-ſimple were not deviſable by Teſtament, except only in ſome ſpecial Places by Cuſtom Devices by 
of the Place, as Gavelkind Lands, in Kent, and Lands within certain Borough Towns, as CommonLaw, 
London, Oxford, Sc. and by the Cuſtom of thoſe Places ſuch Lands are devifable. And in By Cuſtom, 
ſome Places the Cuſtom is, that they may deviſe their purchaſed Lands only; and in other | 
Places, that they may deviſe their Lands deſcended alſo: And in ſome Places, that they may 
deviſe for Life only: and in other Places, in Fee- ſimple and Fee-tail alſo. And in all theſe 
Places where ſuch Cuſtoms are, they may deviſe their Lands now as they might have done 
before the Statute z for the Statute has not deſtroyed their Cuſtom : And therefore at this 
Day, they who have Lands in ſuch Places, have their Ele&ion either to deviſe according to 
the Power given them by the Cuſtom, or by the Statute z and in the firſt Caſe the Deviſe is 

againſt the Heir for the Whole; and in the laſt Caſe it is good againſt him- for two 
Parts in — ML 185 371, 155. 6 Co. 16. 8 Co. 83. Co. Lit. 111, Perk. $. 497, 

„500, 538. 4. §. 107. 

92105 by the Common Law, the Uſes of Lands were deviſable as Goods and Chattels were, Common 
at the Pleaſure of him that had them. But otherwiſe and in other Caſes Lands and Tene- Law. 
ments might not be deviſed and diſpoſed by Will, until the Statutes 
H. 8. which enabled Owners of Land in Socage Tenure, in Poſſeſſion, Reverſion or Re- 
mainder, to deviſe, and diſpoſe thereof, or any Rent, Common, or other Profit apprender 
out of it, to any Perſon in Fee-ſimple, Fee-tail, for Life or Years, at his Pleaſure. Note, 
That the other Tenures in theſe Ads mentioned, by Stat. 12 Car, 2. c. 24. are turned into free 
and common Socage. | | TIES, | 

So that now by the ſaid Statute of H. 8. a Man who has Lands in Fee-ſimple may deviſe 
| them in Fee-ſimple, Fee-tail, for Life or Years abſolutely or conditionally at his Pleaſure. 
And therefore, h \ ; SHA 4 *. 

If a Man deviſes his Land to one for Life, the Remainder in Fee or Fee - tail to another; 
or deviſes his Land to B. the Remainder to the next Heir Male of B. and the Heirs Male 
of the Body of ſuch Heir Male, or the like; theſe are good Deviſes. 

But for the better Underſtanding theſe Things, obſerve, That this Statute does not enable 
Men to deviſe Land who are diſabled by Law in Reſpect of their Perſons or Minds; as In- 
tants, Femes Covert, Men .De non ſane Memory, &c. nor ſuch as are diſabled in Reſpect 
either to the Nature of their Land, as Copybolders, (for Copyhold Lands are not deviſeable 
unleſs ſurrendered to the Uſe of the Will, which is the common Practice) or of the Ffare . 
they have in the Land, as Tenants in Tail, or pur auter vie, or Jointenants; for theſe can 
no more deviſe the Land which they ſo hold, than they could before the Statute. But ſuch 
as are ſeiſed of Land in Common, or Coparcenary, may deviſe their Land as well as thoſe 
who are ſolely ſeiſed. And if two are Jointenants for Life, the Fee-ſimpla to one of them, 
he who has the Fee-ſimple may deviſe it after. the Death of his Companion. Theſe Statutes 
do not enable thoſe who are ſeiſed of Lands in Fee, in the Right of their Houſes and 
Churches, to deviſe the ſame Lands; and therefore Biſhops, Deans, Parſons, Vicars, Ma- 
ſters of Hoſpitals, or the like, can no more deviſe the Lands. belonging to their Biſhopricks, 
Ec. than they could before the Statute ; but the Lands which they are ſeiſed of in their 
own Right, they may deviſe as other Men. Co, Lit. 111. Perk. $. 500, 539, 540, 496, 
49% 498, 544. Lit. $. 287. Dyer 210. Old Nat. Br. 89. 7 8D: | oh 

Hereditaments which are not of any yearly Value, are ſome of them deviſable, and ſome- 
not: For if the King grants to one and his Heirs bong & catalla felonum & fugitivorum vel 
utlagatorum, Fines and Amerciaments within ſuch a Manor or V illage ; in this Caſe the Owner 
can neither deviſe theſe Things to another, nor leave them to deſcend. And yet if one has 
a Manor with a Leet, Waif, Eſtray, or the, like, as appendant or appurtenant, there by the 
Deviſe of the Manor with the Appurtepances theſe Things may paſs as an incident to the Manor; 
but if a Man has a Hundred with the Goods of Felons, Outlaws, Fines, Amerciaments, Retorna 

99 n Brevium, 


- 


32 H. 8. c. 1. and 34 Statute Law: 


* 
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Brevium, and other ſuch caſual Hereditaments within the ſame Hundred, and theſe ber 
been ufually let to Farm for a Rent, they may be deviſed, or left to deſcend, 10 5 1 
3 Co. 32. Co. Lib. 171. | eee US 16 Ig 1 8 
Right toLand. A Man muſt have a Right to and Poſſeſſion of the Land he deviſes, or elſe the Devi 

is not good; and therefore if a Diſſeiſor deviſes the Land he has got by Diſſeino, this — 
viſe as to the Deviſee is void. And if a Man be diſſeiſed of his Land, ſo that he has nc. 
thing but a Right thereof left, and then he deviſes this Right, or deviſes the Land, this N 
viſe is void. Plow. 485. | * 

And if one contracts for Land, and pays his Money for it, But has no Aſſuran 
Land, and he devifes this Land to another; this cannot be a good Deviſe of the 
perhaps the Deviſee in a Court of Equity may compel him that received the M 


ce of the 
Land, but 


0 

ſure and ſettle the Land according to the Deviſe. NewiPs Cafe. N 
Another And if one deviſes another Man's Land, this Deviſe is void; but if he after the Devig 
Man's Land. made purchaſes this Land, the Deviſe is good. Plow. 344. Fitz. Deviſe 3. 


If a Man bargains and ſells Land to me on Condition to re-enter ; if he pays me 10! 
and I covenant that I will take the Profits until Default of Payment, and he makes a Leaſe 
for ſix Years of it to another, and after breaks the Condition; in this Caſe I may deviſe this 
Land, and the Deviſe will be good. Adjudged Powfly and Blakeman's Caſe. _ 

Eſtate pur au- Eſtates pur auter vie are deviſable by Stat. 29 Car. 2. c. 3. 
ter wie. A Seigniory, Rent, or the like Thing, is deviſable as Land is, and will paſs without the 
Rent, Com. Attornment of the Tenant, The like of a Reverſion. And a Man may deviſe a Rent de 
racy fat novo iſſuing out of Land, or a Rent iſſuing out of Land that is in eſſe before z and therefore 
8 if a Man makes a Leaſe for Life or Years rendring Rent, the Leſſor may deviſe this Rent. 
So if a Rent be granted to one and his Heirs, the Grantee may deviſe it. So a Man whois 
ſeiſed of Land in Fee may deviſe any Rent or Profit out of it at his Pleaſure, although the 
Rent or Profit amounts to the Value of the whole Land ; as if one has three Acres of Lang 
worth three Pounds a Year, and he deviſes 3 J. Rent out of it; this is a good Deviſe of the 


whole Rent. Perk. F. 538. Lit. $. 585, 586. Dyer 253, 140. F. N. B. 121. Co. Lit. 111. 
8 Co. 83. 3 Co. 33. OTF | 
Things inci- Where a Man is ſeiſed of a Houſe in Fee, and may deviſe the Houſe itſelf, he may deviſe 
dent to Houſes the Doors, Windows, Wainſcot, or the like Incidents of the Houſe, And where a Man may 
12 deviſe the Land itſelf, he may deviſe the Trees or Grafs growing upon the Land. Quando 
3 licet id quod majus, videtur & licere id quod minus. But where the Land itſelf is not devi- 
ſcot, &c. ſable, ſuch Things incident or annexed to, or growing or being upon it, are not deviſable, 
Trees, Graſs, And therefore the Tenant in Tail for Life or Years of Land may not deviſe the Houſes or 
indows, Doors or Wainſcot of Houſes, or Trees or Graſs being or growing thereupon, 
4 Co. 63. Perk. F. 512, 518. 11 Co. Rich. Liford's Caſe, Kelw. 88. | 
Uſe. Where a Man has an Uſe that is not executed by the Statute of Uſes, but remains at the 
Common Law, he may deviſe it. And therefore if one be poſſeſſed of a Term of Years, 
and grants it over to another to the Uſe of the Grantor, he may diſpoſe of this Uſe by his 
Will, for it is in the Nature of a Chattel. But if a Man has ſuch an Uſe in Jointenancy, 
he cannot deviſe it. Perk. & 530. Dyer | 
Goods and All manner of Goods and Chattels real and perſonal may be deviſed by Will. And there- 
Chartels. fore Leaſes for Years of Lands, for Years of Rent, Common, or the like, Cattle, as Oxen, 
Sheep, Horſes, Sc. Gold, Silver, Money, Plate, Houſbold- Stuff, as Beds, Sc. Corn, Wool, and 
Implements of Huſbandry, may be deviſed by Will; and not only thoſe a Man bas at the 
Time of the Deviſe, but thoſe a Man is to have or may have afterwards. And there- 
fore it is held, that a Man may give his Corn that ſhall grow in fuch a Ground the next 
Year after his Death, or the Wool or Lambs his Flock of Sheep ſhall yield the Year after 
his Death; and that theſe Deviſes are good: But if in this Cale there ſhould be no ſuch 
Corn growing in that Ground, nor any Lambs or Wool ariſing out of his Flock that Tear, 
the Legacy is fruitleſs. And yet if one deviſes to J. S. twenty Quarters of Corn, or twenty 
Lambs, to be paid out of his Corn that ſhall grow, or out of his Flock the next Year, 
there be not ſo much Corn, or not ſo many Lambs, or not at all growing or ariſing ; Jet 
this is a good Deviſe, and the Things muſt be paid. In the like Manner if a Man gives 
to J. S. a Horſe, or a Yoke of Oxen, yet the Deviſe is good, and muſt be performed. 
Choſes in Ac- Things in Aion, as Debts, and the like, although they are not grantable by Deed in the 
tion. Life-time of the Party, yet they are deviſable by Wil. And therefore if the Teſtator by 
his Will gives any Debt due to him on an Obligation, or on a Contract, or the like; this 
is a good Deviſe. And the Thing deviſed may be had thus: The Teſtator, if he pleaſes, 
may make the Legatary Executor as to that Bebe; or if he does not, the Legatary ma) 


ſue the Executor in the Spiritual Court, or in ſome Court of Equity, and thereby compel 
the Executor either to recover it himſelf, and ſo to pay it to the Legatary, or to 3 
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tary Power to ſue for and recover it himſelf in the Executor's Name. * if it be ſuch 


Lega 5 . | h : 

Cauſe of Action as is altogether uncertain, as where a Man may have an Action againſt an- 
her for N W 1 Fung 2 arg to make an Account, or the like; this pl 
boch a Cauſe bin me „re 1 gra Fart 3. $. 5. Park. 5. 511, 525. 

And yet Poſſibilities and Incertainties are in divers Caſes deviſable. And therefore if one Poſibilities 
has Money to be paid him on a Mortgage, he may deviſe this Money when it comes; as if 1 aud Inceruin- 
jafeoff a Stranger of Lo _ CC that if he does not pay me 201, ſuch a Day, that 

may re-enter 5 * . e this 204, g's * paid, and the Deviſe is good although it be 
made before the IF r N . erk. §. 527. Der 272. Plow. 520. 

And if a Man be polletied © * 09 of Years, and deviſes all the Reſidue of that Term of 
Yeu that By, be ory Ng wig 2 2 Death; this Deviſe is good, and yet ſuch a Grant 

ee . , 3 
15 a meer bog or Perk. 5 44 "0 incertain, is no more deviſable by Will 
than it is 2 . + V. 5 . 

Emblements, i. e. the Corn that is ſown and growing u a Man's Ground at t f ü 
of his Death, and which himſelf ſhould have reaped if be had lived to the e . 8 
moſt Caſes he * he ſows it) are deviſable. And therefore if a Man has Land in 
Fee-ſimple, Fee-tail, - Life or Years, and ſows it with Corn, he may deviſe the 
Corn at his Death to whom he pleaſes ; and yet if Leſſee for Years ſows his Land fo little 
while before his Term expires, that it cannot be ripe before the End of the Term, and he 
di, N OW this Corn; for if he had lived he could not have reaped it after the 

0 . | 

And by Stat. 20 H. 3. c. 2. Widows may bequeath Crops on their Dowers. 

Obligations, Counterparts of Leaſes, and ſuch like Things, are deviſable; but in this Caſe Bonds, Coun? 
the Deviſee cannot ſue upon the Obligation in his own Name, nor enter for the Condition terparts of 
broken upon the Leaſe if there be Cauſe, but he may cancel, give, ſell or deliver up the Leaſes, Cc. 
Obligation or Counterpart to the Obligor or Leſſee. And whatſoever ſhall come to the Exe- 

_ ar GL of 1 as the Right of his Executorſhip, may be deviſed by the 

1 . ». . 

The Goods and Chattels which a Man has Jointly with another are not deviſable. And Things in 
therefore if there be two Jointenants of Goods or Chattels, as where ſuch Things are given Jointenancy. 
to tuo, or two buy ſuch Things together, and one of them deviſes his Part to a Stranger; 
this Deviſe is void: Inſomuch that if in this Caſe the Teſtator makes the other Jointenant 
his Executor, the Will as to this is void, and he ſhall not be charged as Executor for thoſe 
wo = ng Kg ogg them altogether by Right of Survivorſhip. Perk. $. 526. Lit. 

287. Doc. 167. 

The Goods and Chattels which a Man has in Right of another are not deviſable; and Things in 
therefore an Executor or Adminiſtrator cannot deviſe the Goods and Chattels he has as Exe- auler «rei. 
cutor or Adminiſtrator, for ſuch a Deviſe is void. However the Executor may appoint an 
Executor of the Goods of the firſt Teſtator, which the Adminiſtrator cannot do; and of 
- Ds _ u, Le 2 5 reg Executor or Adminiſtrator has during 

ot his miniſtration, ne may Gipote of. | | 

The Goods and Chattels belonging to Colleges and Hoſpitals may not be deviſed by the Colleges, Cor- 
Wills of the Maſters or Governors thereof, nor the Goods and Chattels belonging to other P274419ns, 
2 by the Mayors, Bailiffs or Heads thereof. Plow. 525. Bro. Adminiſtrator 7. — 

Adminiſtrator 3. 

And the Goods and Chattels that Church-wardens have in Right of the Church, are not 
deviſable. Perk. §. 496, 498, 499. Doct. & Stud. lib. 2. c. 39. 

All the Chattels real that a Man has in the Right of his Wife by her Means, and all the Baron ard 
Obligations made to her dum ſola, or during the Time of Coverture, and the Chattels real Feme. 
or perſonal that his Wife has as Executrix to any other, are not deviſable by the Teſtament 
of the Huſband. Perk. $. 560. Doct. & Stud. c 7. 

A Deviſe of Lands purchaſed after making the Will is not good. Ld. Raym. 438. 


( Of naming Things deviſed. 


LL ſuch Things as are deviſed muſt be properly named, or otherwiſe deſcribed, where- Miſtake or 
by the Mind of the Teſtator may be known ; for if he errs in the Name or Subſtance Error in 
of the Thing deviſed, or if it be ſo incertainly deviſed and deſcribed that it cannot be per- roo me 
en what he intends, the Deviſe is void. And therefore if one deviſes a Piece of Ground * 
* Name of a-Meſſuage, except it be ſo called, the Deviſe is void. And yet by the De- 
vile of the Uſe, Profit or Occupation of Land, the Land itſelf is well deviſed ; and by the 
| Deviſe 


—wWits. 


Incertainty in 


naming the 


Thing. 


or Clerks, Debtors or Creditors, Infants, or Men of full Age, Women Sole or Covert, Col- 


. 


Deviſe of Land itſelf the Reverſion thereof may be deviſed. But if one intending to devs! | 
a Horſe, deviſes an Ox; or meaning to give Gold, gives Apparel; theſe 2 * rie 
unleſs his Meaning appears by ſome Circumſtance to be otherwiſe; as if a Man has dra | 
Horſe, and he is called Arundel, and he deviſes his Horſe Bucephal; this Legacy * ohe 
enough. And if a Man gives all his Money in ſuch a Cheſt, when in Tr, ihre or 
Money in that Cheſt; or gives to another the 101. which J. S. owes him, when ws 10 
J. S. does not owe any ſuch Money; this Deviſe is void. And yet if the Deviſe be NN 
viz. I give to A. B. 101. and I will that the ſame be paid of the Money I have in ſuch a © TY 
or of the Money which ſuch a Man owes me; the Deviſe is good, although there be no Mo. 
ney in the Cheſt nor owing: And if one gives 101. remaining in ſuch a Cheſt, where; 15 
Truth there is but 34. in the Cheſt; the Legacy is good for the 31. But Error and Mit: 10 
in the Quantity and Quality of the Thing deviſed, when the ſame for the Subſtance of $ 
is certain, does not hurt; and therefore if the Teſtator, meaning to give the fourth Part * 
his Goods, gives one half; or meaning to give gol. gives 100 l. or e conderſa, meanin 0 
give a greater gives a leſs Quantity or Sum; the Legacy is good, and the Legatary * 
have as much as the Teſtator did mean. If a Man gives his White Horſe, when he has bye 
one Horſe and that is Black; this is a good Deviſe of the Horſe. Swinb. Part 7.6.6. Pla 
525. Perk. F. 500. bag | Ab} 

If the Thing deviſed be under ſuch general Words that the Mind of the Teſtator cannot 
be known by it, the Deviſe is void; and therefore if the Teſtator ſays, I do bequeath ſome- 
thing, or I bequeath a Subſtance, or I bequeath a Body, or I bequeath, or the like; theſe are 
void for Incertainty : So if he ſays, I do give Lands, or I do give Goods; theſe Deviſts are 
void: And yet if the Teſtator gives a Horſe, an Ox, a Gold Chain, or the like, indefinitely; 
the Deviſe is good although he has no ſuch Thing. But if one deviſes thus, I give Lad 
Money, Wheat, Oil, or the like, and does not ſay what Quantity; this Legacy is void for Incer- 
tainty, or at leaſt the Executor may deliver what Quantity thereof he will, and that ſuall 
fatisfy the Legacy. Swinb. Part 7. c. 10. 5 


. 


* 
5 


(R) Mio may be a Deviſee or Legatee. 
R Egularly whoſoever may be a Grantee may be a Devifee or Legatee; and thaw; 


fore . 
A Deviſe made to any Perſon or Perſons Male or Female, Children or Strangers, Laymen 


leges, Univerſities, Corporations, or the like, are good. Perk. F. 505, 510.  Swinb. 222. 

A Deviſe to an Infant in the Mother's Womb at the Time of the Death of the Teſtator, 
is void. Dyer 303, 304. Per Cur', Mic. 13 Jac. B. R. | 

Yet if it happens to be born before Teſtator's Death, the Deviſe is good. Terms de la Ly, 
Tit, Deviſe. For it is a Rule, That the Deviſee muſt be capable of the Thing deviſed at the 
Time of the Death of the Deviſor; if it be then to take Effect in Poſſeſſion ; or if it be a 
Remainder, he muſt be capable of it at the Time when the Remainder ſhall happen, or 
otherwiſe the Deviſe is void. 9 Jac. B. R. 

And a Man may deviſe his Lands, Goods or Chattels to his own Wife, as well as to any 
other. Lit. F. 168. | 


(S) Of naming the Deviſee or Legatee. 


A Deviſee muſt be certainly named and deſcribed ; for if a Deviſe be to a Perſon alto- 

gether incertain, the Deviſe is altogether void; as if I give my Land to my beſt Friend, 
or to my beſt Friends; or to a Vicar, and do not ſay what Vicar, and no Averment; theſe 
are void Deviſes. Mic. 19 Fac. B. R. Crumpe v. Bodie. 

If one has two Sons of one Name called J. $ and he deviſes to his Son J. S. without 
any Diſtinction; this is void for Uncertainty : But in this Caſe perhaps an Averment which 
Son is meant, may help. So if one gives to J. S. 207. and there be two or more of that 
Name; this Deviſe is void, unleſs it can be proved by ſomething which of them be meant. 
So if one in his Will gives a Legacy to a Man incertain, and no ſuch Man is to be found, 
and the Meaning of the Teſtator cannot be known; this Deviſe is void for Incertainty. And 
yet a Deviſe to him who ſhall marry my Daughter is good; and he who marries her in my 
Life-time or after my Death ſhall have it. If a Man deviſes any Thing ad pias Cauſes, as 
to the Church, or to the Poor, not expreſſing what Church or Poor; perhaps this is a g 
Deviſe. So if a Man gives 20. to his Kindred, it is ſaid this is a good Deviſe, and that 2 


reaſonable Expoſition ſhall - be made thereof as near the Teſtator's Intent as may be, - 
| 1 t 
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ſe in the next Degree ſhall have it firſt, and then thoſe in the next Degr 
— _ it afterwards; and if it be a Deviſe to the Kindred of another Man, has 12 
—＋ equally. Sed quere of this Deviſe, for it ſeems altogether uncertain. 6 Co. 68. 
gwinb. 293» 294» 295, * | TY 5 | 
So if a Man gives to J. S. or J. D. 20ʃ. this is held a good Deviſe although it is ſome- 
what incertain, and the Disjunctive ſhall be taken for a Copulative, and fo J. S. and J. D. 
ſhall both take by this Deviſe z but if one of them be nearer of Kin than the other, then it 
is ſaid he ſhall have it for his Life, and the other afterwards. And if one deviſes 201. to 
4. ot B. 3 . 1 4 1 will appoint ; this is good, and he whom J. 5. appoints ſhall 
have it. Sind. 4 , 7. J. 9 Fg BY! 155 | 
ir one deviſes to J. S. and his Children; this is good and certain - 
oh * his Childen ſhall take the Thing deviſed cher Bid. — 


(T) Of the Deviſee's Capacity to take by the Name whereby he is deſcribed. 


bed and named, but he muſt alſo be capable by the Name whereby the Deviſe is 
e to him, or otherwiſe the Deviſe is void; as, 

If a Deviſe be to the Heirs of J. S. J. S. being living; it is void. And yet if Lands or 
Goods be deviſed to the Executors of J. S. and J. S. dies before the Teſtator, and makes 
Executors; this is a good Deviſe to the Executors. And if a Man deviſes his Land to J. &. 
for Life, the Remainder to the next of Kin (or next of Blood) of J. S. this is a good De- 
viſe of the Remainder. And if a Man deviſes Goods to the Pariſhioners of the Pariſh of $. 
to the Uſe of the Church ; this is a good Deviſe, and the Church-wardens may recover it. 
And if a Man deviſes Eccleſiæ Sancti Andree de Holborn ; this is a good Deviſe to the Par- 
ſon of that Church. And if a Man deviſes to the City of London, Univerſity of Oxford, or 
to Queen's College in Oxford; theſe are good Deviſes. But if one deviſes to the Common- 
alty of a Guild, which is not incorporate, as to two of the middle Men of the Guild of 
the Fraternity of the Whiteacres of London, or the like; this Deviſe is void. Fitz. Deviſe 27. 
Plow. 52.3. Perk. F. 509, 510. Bro. Corporation 55. | 


12 Perſon to whom a Deviſe is made muſt not only be capable, and certainly deſcri- 
mad 


(U) Of miſnaming the Deviſee. 


Tf the Deviſee be capable, well named, and capable by that Name, if his Name be truly 


ſet down, yet if his Name be not ſo, but miſtaken, the Deviſe is void. And there- 
fore, | > 20047? 
If one intending to give 204. to J. S. deviſes to 7. N. 20l. this Deviſe is void both to 
7.8. and F. N. except the Perſon be certainly denoted and deſcribed by ſome other Cir- 
cumſtance; as to J. N. the Son of J. S. my Landlord, or the like. So if one deviſes to 
the Abbot of St. Peter, when the Foundation is the Abbot of St, Paul; this Deviſe is void. 
And if one deviſes to a Corporation, and there be none of that Name at the Time of the 
Deviſe, nor during the Life of the Teſtator ; this Deviſe is void; and fo if there be a Col- 
lege made after that Name. Dyer 4. Perk. F 505. Swinb. 289, 290. | 


But if one deviſes a Thing to the Wife of J. S. and before the Deviſor dies, and ſhe takes 


another Huſband, and is called by another Name; yet this Deviſe is good. So if one gives 
a Legacy to J. S. Dean of St. Paul's, and the Chapter there and their Succeſſors, and before 
the Death of the Deviſor J. S. dies, and another is made Dean; this Deviſe is good not- 
withſtanding this Miſtake. Plow. 344. K fl oe 


(W) Of the IWords of a Deviſe. 
T Form of Words in a Deviſe is not at all regarded ; and therefore if one ſays, I 


give, inſtitute, defire, appoint or will, that F. S. ſhall have my Land, or that J. . 
ſhall have 20 J. or ſet J. S. have my Land, or 20 all theſe Deviſes are good. And if one 


deviſes that his Feoffees of his Land ſhall be ſeiſed of the Land to the Uſe of J. S. and his 


Heirs, or to the Uſe of J. S. and the Heirs of his Body; or if ſuch a Man deviſes that 
his Feoffees ſhall make an Eſtate of the Land to J. S. and his Heirs, or to him and the Heirs 
of his Body; this is a good Deviſe of the Land in Fee · ſimple or Fee-tail. Swinb. Part 4. F. 4. 
Play, 23. Dyer + h ; ane | N 
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And if a Man makes a Feoffment of his Land to the Uſe of his laſt Wilt, mike. 
viſes that his Feoffors ſhall be ſciſed to the Uſe of J. S. this is a good Deviſe of the de- 
intentionem Paſ. g Jac. Newman's Caſe. | Lang 
And if I deviſe that F. S. ſhall have, hold and occupy my Land for his Life; this is 
Deviſe of the Land for his Life, Plow. 546. 4 Co. 66. 8 Co. 95. " 8ood 
If a Man has a Leaſe for Years of Land, and he deviſes his Leaſe, or his Term, or 1: 
Farm, or the Profits or Occupation of the Land; by any of theſe Deviſes his whole [ 8 
and all his Intereſt in the Land is given as well as by any other Form of Words. Tae 
122, 33, 128. Co. 83. 6 Co. 42. | | 4, 
Direction in a Will, that the Heir ſhall renounce all his Right in ſuch Lands to a your 
Son, amounts to a Deviſe. ILA. Raym. 187. Ber 


(X) Of the Intent of making a Deviſe. 


HE Intent of making a Deviſe ſhould be good, for Deviſes to wicked Ends or u 

wicked Conditions, as to the End that the Deviſce fhall Kill a Man, or becauſe he ha 
killed a Man, or the like, are void. And when the Cauſe or Motive is falſe, as becauſe one 
is my Couſin, or has lent me Money, I deviſe to him 207. and he is not my Couſin, or did 
not lend me Money; theſe Deviſes are void. Swinb. 289. 


(Y) Of the Manner and Form of making Wills and Teftaments, and of Revovcation 
of them, 


Firſt, Of naming an Executor. 


1 ** making a good Will it is neceſſary that the Form and Order which the Law preſcribes 
be obſerved in the Diſpoſition, And therefore firſt, There ſhould be an Executor named 
in all Wills of Goods and Chattels, and that the Executor named be capable of the Execy- 
torſhip ; for this is ſaid to be the Head and Foundation of the Will: For if there be never 
ſo many Legacies given, and no Executor made, this Diſpoſition is but a Codicil, and 
cannot properly be called a Will or Teſtament ; for in this Caſe the Party dead is ſaid to die 
Inteſtate, and the Adminiſtration of his Goods muſt be granted to the Widow or next of 


Kin; whereas, on the other Side, if an Executor be appointed although, there be no Legacy 


given, yet this Diſpoſition, is and is properly faid to be a Will. Swinb. 112. Bro. 704. 


ment 20. | 

Where no Executor is named in a Will, Adminiſtration with the Will annexed is uſually 
granted. | | 
| Secondly, Mbere it muſt be in Writing. 


If a Will be of Lands or Tenements, it muſt be in Writing, and it muſt be committed 
to Writing at the Time of the making thereof ; and it is not ſufficient that ir be put in Wri- 
ting after the Death of the Teſtator, being firſt made by Word of Mouth only, for then it 
is but Nuncupative ſtill. But if the Will be firſt made by Words of Mouth, and be after- 
wards written, and then brought to the Teſtator, and he approves it for his Will; or if the 
Teſtator, when he declares his Mind, appoints that the ſame ſhall be written, and thereu 
the ſame is written accordingly in the Life-time of the Teſtator; theſe are good Wills of 
Land, and as good as if they be written at the firſt. If therefore one be very ſick, and 
ar other comes to him and afks him whether his Wife ſhall have his Land, and he ſays yes; 
and a Clerk being preſent puts this in Writing, without any precedent Commandment or 
ſubſequent Allowance of the ſick Man; this is no good Will of the Land. So if one de- 
clares his wkole Mind before Witneſſes, and ſends for a Notary to write it, and dies before 
he comes, and he writes it after his Death ; this is no good Will for his Lands, but a good 
Nuncupative Will for his Goods and Chattels, except he declares his Mind to be, that 
it ſhall not be his Will unleſs it be put in Writing; for then perhaps it may not bea 
good Will for his Goods and Chattels. So if he that writes the Will cannot hear the 
Party ſpeak, and another that doth ſtand by the ſick Man tells him what he ſays; in 
this Cale if there be none others preſent to prove that he reported the very Words of 


the ſick Man; this will be no good Will of the Land. But if a Notary takes Direction 
from the fick Man for his Will, and after goes away and writes it, and then brings 
it again, and reads it to the Teſtator, and he approves it; or if it be written from 
his Mouth by the Notary according to his Mind, and his Mind were to have it writ- 
ten, although it be not ſhewed or read to him afterwards, theſe are good Teſta- 

| ments. 


ä 
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— if the Notary does only take certain rode Notes or Directions from the fick Man, 

hich he agrees to, and they be afterwards written fair in his Life-time, and not ſhewed to 
him againg or not written fair until after his Death; theſe are good Wills of Lands. If a 
Gck Man bids the Notary make a Wall of his Lands, but does not tell him how, and the 
Notary makes a Deviſe of it after his own Mind; this is no good Will; and yet if it be after 
read unto and approved by the Teſtator, it may be good. And fo if a Will be found 
vritten in the Teſtator's Houſe, and not known by whom, and it be read unto and ap- 
-oved by the Teſtator z this is not a good Will in Writing for Lands and Goods. Stat. 
Mz 34 H. 8. Perk. F. 476, 477. Dyer 752. Plow. 345. 4 Co. 60. Dyer 33. 

And Uſes of Lands before the Statute of Uſes might, and Lands and Tenements deviſable 
by Cuſtom, and Goods and Chattels, may be diſpoſed by Word without Writing, and ſuch 
Wills of ſuch Things ſo made are good. : Be | 

But now by the Statute of Frauds and Perjuries, 29 Car. 2. c. 3. 8 5. All Deviſes and 
Bequeſts of any Lands or Tenements deviſable ſhall be in Writing, and figned by the Party 
deviſing the ſame, or by ſome other Perſon in his Preſence, and by his expreſs Directions, 
and ſhall be atteſted and ſubſcribed in the Preſence of the ſaid Deviſor, by three or four cre- 
dible Witneſſes, or elſe they ſhall be utterly void and of none Effect. 

And by 5. 6. No Deviſe in Writing of Lands, Tenements or Hereditaments, or any 
Clauſe thereof, ſhall be revocable, other than by ſome other Will or Codicil in Writing, 
or other Writing declaring the ſame, or by burning, cancelling, tearing or obliterating the 
ſame by the Teſtator himſelf, or in his Preſence, and by his Directions and Conſent : But 
all ſuch Deviſes and Bequeſts ſhall remain in Force until the ſame be burnt, Sr. in Manner 
aforeſaid, or unleſs the ſame be altered by ſome other Will or Codicil in Writing, or othet 
Writing of the Deviſor, ſigned in the Preſence of three or four Witneſſes, declaring the 
—_ | 7 15 
de of Nuncupati ve Wills. 


Thirdly, On what, and in what Hand and Language a Will may be written. 


Is is not material in what Matter or Siuff, whether in Paper or Parchment, nor in what 
Language, whether in Latin, French, or any other Tongue, nor in what Hand or Letters, 
whether in Secretary Hand, Roman Hand or Court Hand; or in any other Hand a Will 
be written, ſo that it be fair and legible, that it may be read arid underſtood ; neither is it 
material whether the ſame be written at large, or by Notes or Characters, uſual or unuſual; 
33 XXs. for twenty Shillings, or when the Figure 2 is uſed inſtead of the Letter A, if it be 
uſual in the Teſtator's Writing, or the like, for the Will is good notwithſtanding. So alſs 
apparent; as where a Man ſays, 1: make iy Wife of this my laſt Will and Teſtament, leaving 
out the Word Executrix, yet the Will is good, and this ſhall be underſtood-: But if it be ſo 
done as it cannot be read, or by reading the Mind of the Teſtator cannot be known, then 
the Will is void, and of no Force. In the like Manner as a Nuncupative Will is when the 


Teſtator cannot be known or underſtood, Swinb. Part 4. F. 25, 26, 


Fourthly, Of the Tefator's Sealing and. Subſeribing bis Name. | 


Where Writing is needful, (as in the Caſe of Diſpoſition of Land it is) there Sealing 
the Will, or Subſcribing the Teſtator's Name, is not neceſſary, And therefore if a Man by 
himſelf or another makes a Will of his Land, and does not put his Seal or Name to it, if 
be agrees to it, this is a ſufficient Will. Perk. F. 476, 477. | 

Sealing a Will is Signing. 2 Stra. 764. | 


© Fifthly, Of Interruption in the making a U. 


If whilſt the Teſtator is making his Will, and whilſt he intends to proceed farther at that 
Time, either by adding, diminiſhing or altering, he be ſuddenly flricken wich Sickneſs, or 
Inſanity of Mind, whereby he cannot proceed, but gives it over in the midſt, and ſo he dies; 
it ſeems in this Caſe the whole Will is void. And yet if a Man begins his Will, and makes 
perfect Deviſes to one, and then of himſelf he gives over till another Time; or if a Man 
makes a perfect Deviſe to one, and then dies before he can make any Deviſe to any others; 


Teſtator 


if ſome Words be omitted, or Sentences „ uſed, when the Intent and Meaning is 


Words ſpoken are ſo ambiguous, obſcure and uncertain, thae thereby the Meaning of the 


t ſcems theſe are good Wills for as much as is done. Add: therefore it is ſaid, if one com- 4 
Minds another to make his Will, and by it to deviſe Hbiteacre to J. S. and his Heirs, and 
Blackacre to J. N. and his Heirs, and he writes the Deviſe to J. S. and his Heirs, and the 


— . 


800 Mills. part! 
Teſtator dies before he can write the Deviſe to J. N. and his Heirs; this is a good DT 
to J. S. but a void Deviſe to J. N. and his Heirs. But it a Man bids. the Notary w. * 
Deviſe of his Land to J. S. upon Condition, and the Notary writes a Deviſe to 7 * 1 
the Teſtator dies before he can write the Condition; in this Cafe the whole Deviſe Pag but 
Stoinb. 6. Part 7. $. 10. 3 Co. 32 e e 13K void, 
But a Man may if he pleaſes make a Will of Part of his Goods, and die 
Reſt, and the Diſpoſition which he makes is good for ſo much. Stoinb. 18 


I 
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Sixthly, Of che Proof of a Will. 


The laſt Thing required to the Perfection of a Will, is the Proof of it; for if it 
ſo well made, and be in Truth the Will of the Teſtator, yet if it cannot be by Proof 
appear ſo, it is but a void Will, and of no Force at all. 6 07 x44 

And therefore as to this obſerve theſe Things 0 

Firſt, That a Nuncupative Will muſt. be proved by two (now by Stat. 29 Car. 2. ,; 
muſt be three) Witneſſes at the leaſt, and thoſe muſt be ſuch as are without Exception 5 
Secondly, A written Will, when it is written with the Teſtator's own Hand, proves ang 

approves itſelf, and therefore needs not the Help of Witneſſes to prove it. And for (4; 
Cauſe, if a Man's Will be found written fair and perfect with his own Hand after ” 
Death, altho' it be not ſubſcribed with his Name, fealed with his Seal, or have any Wir. 
neſſes to it, if it be known or can be proved to be his Hand, it is held to be 3 000d 
Teſtament, and a ſufficient Proof of  itfelt ; but if it be ſealed with his Seal, and ſubſcr bg 
with the Name of the Teſtator, and can be proved by Witneſſes, it is the more authentich 
And when it is found amongſt the choiceſt Evidences of the Teſtator, or faſt locked vp % 
a ſafe Place, it is the more eſteemed ; for if it be written in another Hand, and the 1:1. 
tor's Hand and Seal, or one of them, not to it, altho' it be. found: in ſuch a Place 3; 
before, yet ſome Proof will be expected of it further by Witneſſes in that Caſe; and if ; 
Writing be found under the Teſtator's own Hand, yet if it be but a fcribbling Writing, 
written copywiſe, with a great Diſtance between every Line, without any Date, in ſtrarge 
Characters, with many Interlineations, and lying amongſt his void Papers, or the like, 
this will not be eſteemed a ſufficient Will, nor a good Proof of it; but it ſhall be 
accounted rather a Draught or Image of the Teſtator's Will, for a Direction to bim 
after to make his Will by; and yet if it can be proved that the Feſtator did declare him- 
ſelf that this ſhould be his Will, this will be a good Will, and a good Proof of it. 
Thirdly, If it be proved that the Teſtator faid his Teſtament was in ſuch a Schedule in 
the Hands of J. S. and J. S. produces a Writing depoſing it to be the ſame ; this is a fuf- 
ficient Proof: But if he ſays withal, it is written with his own Hand; then it ſeems ſome 
other Proof, as by comparing Hands, or the like, that. it is his Hand wherein it is written, 
will be expected. Bur 1179 ü 3 SI | 
 Fourthly, If the Witneſſes will prove the Writing produced to be the laſt Will of the 
Teſtator, or that he ſaid it was or it ſhould be his laſt Will, or that it was the ſame 
Writing that was ſhewed to them, and whereunto they are Witneſſes ; altho' they never 
heard it read, or ſet their Hands to it, it is a ſufficient ' Proof. 'S$winb. Part 7. +. 1; 
Part 4. $35» | 
Fifihly, All Perſons Male and Female, Rich and Poor, are eſteemed competent Wi- 
neſſes to prove a Will, ſave only ſuch as are infamous, as perjured Perſons, and the like, 
and ſuch as want Underſtanding and Judgment, as Children, Infants, and the like, and ſuch 
as are preſumed to bear Affection, as Kindred, Tenants, Servants, and the like. A Legatee 
is reputed a competent Witneſs to prove any other Part of the Will but his own Legacy, 
or to prove any Thing againſt himſelf touching his own Legacy, but not otherwiſe. Ard 
therefore where there are two Witneſſes of a Will wherein either of them have ſomewhat 
bequeathed unto himſelf; this Will cannot be ſufficiently proved for thoſe Legacies, but for 
the Reſt of the Will it may be ſufficiently proved. 1 l . 
Sixthly, Where there is no Queſtion nor Oppoſition moved or had about or againk a 
Will, there the Oath of the Executor alone is eſteemed a ſufficient Proof of it, and in that 
Caſe regularly no other Proof is required. And where more Proof is neceſſary, as in the 
Caſes before, it is in the Diſcretion of the Ordinary what Proof to admit and allow; ard 
thoſe Witneſſes for Number, Nature and Quality, or that other: Proof that he deems and 
accepts for ſufficient, is ſufficient; and the Will ſo proved by ſueh Witneſſes, or other 
Lord Cotes Proof, is ſufficiently proved. Suirb. Part 4. C. 21. e e100 0} CN ee 
Advice con- My Advice to all who have Lands (ſays be) is, That you take Care, by the Advice 
cerning the of learned Counſel, by Act executed, to make Aſſurances of your Lands according to 
Diſpoſition of „our true Intent, in full Health and Memory, to which Affurances you - may add ſuch 
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Icions, or Proviſoes of Revocation, as you pleaſe. For ( ſays he) I find 
= Controverſies daily ariſe on Deviſes made by laſt Wills, ad ond in Relpect 7 _ 


ares of Lands, ſometimes by Pretences of Revocations, which may be made eaſily by 


d, (but now Revocations muſt be in Writing by the Statute of Frauds) alſo i | 
— yo inſenſible Words and repugnant Sentences, the Wil — N 


; made in haſte : 

And ſome pretend: that wh Teftator, in Reſpect of extreme Pain, was Nos — 5 

and divers other Scruples and Queſtions are moved upon Wills. 5 

But if you pleaſe to 133 Lands by Will; 
„%, Make it by good Advice in your perfect Memory, and inf 

of 4 and Tenures of your Lands. Ys inform your Counſel truly 


Aly, If your Will concerns Inheritance, make it indented, and | ; 
Pos 8 | after your Death it be ſuppreſſed y » and leave one Part with a 
Thirdly, At the Time of the Publication of the Will call credible Witneſſes to ſubſcribe 


their Names to it. Note; By be Statute of Frauds, there muſt be three or four Witneſſes to a 
Will of Lands or Tenements. 


Fourthly, Let all the Will be written with one and the ſame Hand, and in © h 
{ame Parchment, for fear of Alteration, Addition or Diminution. ; e 
Fiſthly, Let the Hand and Seal of the Deviſor be ſet to it. 


Sixtþly, If it be in ſeveral Parts, let his Hand and Seal be put, and the Names of the 
Witneſſes ſubſcribed to each Part. 


Seventhly, If there be any Interlining or Raſure in the Will, let a Memorandum be 
made of it. f 
Egbiby, If you make any Revocation of your Will, or of any Part of it, make it in 
Writing, by good Advice, 3 Co. 36. 4. b. It muſt be in Writing by the Statute of Frauds. 
To which may be added, that if the Will be made of Lands or Tenements in Yorkſhire 
or Middleſex, take Care it be regiſtred in due Time. See before, p. 458. 


| Witneſſes examined to prove the Teſtator's Intent. 2 Ld. Raym, 1326. 

The Probate of a Will cannot be controverted at Common Law. Ld. Raym. 262. 

Where a Probate or the Regiſter's Book may be Evidence of a laſt Will concerning 
Lands. Ld. Raym. 731, 732, 744- 

Proof of a Will cannot be made againſt a Man by Confeſſion of his own Witneſs. La. 
Raym. 7 30. 

A Recital of a Will in a Copyhold Admittance is Evidence againſt any but the Heir, 
LI. Raym. 735. 

If = Probue or Regiſter of a Will be Evidence to prove a Pedigree. Ld. Raym. 744. 

One of the ſubſcribing Witneſſes to the Atteſtation of a Will, having an Annuity deviſed 
to his Wife, held not to be a credible Witneſs within the Statute. 2 Stra. 1253. 

Parol Evidence not admitted to determine the Conſtruction of a Will. 2 Stra. 1261. 

Executor may be ſued for a Legacy where he proves the Will, though he does not live 
in that Dioceſe. 2 Stra. 847. 


By 25 Geo. 2. c. 6. Deviſees, Creditors and Legatees, made competent Witneſſes to Wills. 


(Z) Of Nuncupative Wills. 
See before concerning the Kinds of Wilts. 


RY Stat. 29 Car. 2. c. 3. F. 19. For the Prevention of fraudulent Practices, it is enacted, 
1. That no Nuncupative Will ſhall be good, where the Eſtate thereby bequeathed 
ſhall exceed the Value of thirty Pounds, that is not proved by the Oaths of three Witneſſes 
(at the leaſt) that were preſent at the making thereof. (And by Stat. 4 Ann. c. 16. F. 14. 
it is declared, That all fuch Witneſſes as are and ought to be allowed to be good Witneſſes upon 
Trials at Law, by the Laws and Cuſtoms of this Reaim, ſhall be deemed good Witneſſes to prove 
any Nuncupative Will, or any Thing relating thereto.) | 
Nor unleſs ſuch Nuncupative Will were -made in the Time of the laſt Sickneſs of the 
Deceaſed, and in the Houſe of his or their Habitation or Dwelling, or where he or ſhe has 
been Reſident for ten Days, or more, next before the making of ſuch Will, except where 
luch Perſon was ſurpriſed or taken fick, being from his own Home, and died before he 
returned to the Place of his or her Dwelling. 
\. 20. That after ſix Months paſſed after the Speaking of the pretended Teſtamentary 
Words, no Teſtimony ſhall be received to prove any Will Nuncupative, * tbe ſaid 
98 eſtimony, 


be. 
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Teſtimony, or the Subſtance thereof, were committed to Writing within ſix Days after «., 
making of the ſaid Will, the 
$. 21. That no Letters Teſtamentary, or Probate of any Nuncupative Will; mall | 
the Seal of any Court, till fourteen Days at the leaſt after the Deceaſe of the Teſtatof be 
fully expired; nor ſhall any Nuncupative Will be at any Time received to be proved 
leſs Proceſs have firſt iſſued to call in the Widow, or next of Kindred to the Deceaſed wr 
the End they may conteſt the ſame, if they pleaſe. 2 
H. 22. That no Will in Writing concerning any Goods or Chattels, or perſonal Eſtate. 
ſhall be repealed ; nor ſhall any Clauſe, Devife or Bequeſt therein, be altered or changed * 
any Words, or Will by Word of Mouth only, except the ſame be in the Life of th 
Teſtator committed to Writing, and after the Writing thereof read unto the Teſtator 8 
allowed by him, and proved to be ſo done by three Witneſſes at the leaſt. ; 
$. 23. Provided that any Soldier in actual Military Service, or any Mariner or Seaman 
being at Sea, may diſpoſe of his Moveables, Wages and Perſonal Eſtate, as before the 
making of this Act. 
Fer more concerning Wills, ſee the following Chapters, and before, Of Executoyſhip, 


p. 128, 129. Adminiſtration and Diſtribution, p. 145. and Legacy, p. 152 


* 
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Ok fraudulent, koꝛged, void and voldable Deeds and 
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| 8 ECT. I. 
Of void Deeds in general. 


NYOME Deeds are void from the Beginning, and never take Effect; and amongſt theſe ſome 
are abſolutely void, and void againſt all Perſons ; and ſome are void to ſome Purpoſes, 
and againſt ſome Perſons; ſome alſo that are not void from the Beginning, are notwithſtanding 
voidable, and that ſometimes by the Party himſelf who made them, or any others, and ſome- 
times by others, and not by himſelf; and ſome Deeds are good in their firſt Creation, and well 
made at the firft, but become void by ſome Matter ex peſt facto; and this may be either by 
an extrajudicial Act, as Raſure, or the like; or by a judicial Act, i. e. when by Sentence of 
a Court a Deed is damned and made void, which is called a Vacat of the Deed: | 


SE © T; I 
Of Deeds obtained by Menace, Dureſs, or falſe Suggeſtions. 


T is neceſſary that a Deed have a good Foundation, and be to a good End ; for altho' a 
Deed have all the Qualities of a good Deed, viz. that it be well made, read, ſealed and 
delivered, yet it may be void, or at leaſt voidable for other Cauſes; as when it is either 


unjuſtly gotten or obtained, or corruptly, in Purſuit and Execution of ſome diſhoneſt 
Agreement, or to a diſhoneſt End or Purpoſe made. 9 5 
A Deed whether it be a Feoffment, Gift, Grant, Leaſe, Releaſe, Confirmation or Obli- 
gation, that is made or obtained by Menace or Dureſs, i. e. when one threatens another to 
Kill or maim him if he will not make him ſuch a Deed, or impriſons another till he makes 
him ſuch a Deed, and thereupon he makes the Deed ; a Deed thus obtained by Force, and 
thro* Fear to avoid Danger, is void, and will not bind him that made it, nor avail him 
to whom it is made. 2 Co. 9. Perk. F. 16, Dyer 143. 45 Ed. 3. 6. | 

In which Reſpect obſerve theſe Things: | 

Firſt, That there muſt be ſome Threatning of Life or Member, or Impriſonment, ot 
ſome Impriſonment or Beating itſelf; for if it be only a Threatning to take away Goods, 
or to burn a Houſe, or the Taking and Keeping of a Man's Goods, or the like ; this will 
not make the Deed made upon that Occaſion to be per Dureſſe. 

Secondly, It muſt be a Threatning, Beating or Impriſonment of the Party himſelf, or of 
his Wife, that makes the Deed void; for if it be a Threatning, Beati-g. or Impriſonment of 
any other beſides the Party himſelf that makes the Deed, or his Wife; this will not make 
the Deed to be per Dureſſe. Third 
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bah, The Threatning, Beating or Impriſonment, muſt be to this End, and hereupon 


dee Deed muſt be made, for otherwiſe the Deed ſhall not be ſaid to be by Dureſs : As for 


le, | 
_ he does ſeal it; this Deed is got by Dureſs, and therefore void. And if one 


any of them, and thereupon I ſeal a Deed; this is good, and ſhall bind me. So if one 
Jiſtrains my Beaſts, or compels me to ſeal a Deed, and will not deliver them unleſs I do 
ſo, and threatens Me that if I take the Beaſts again and not ſeal the Deed he will kill me, 
and thereupon I ſeal the Deed ; this is a good Deed, and ſhall bind me. If I be arreſted 
upon good Cauſe, and being in Priſon, or under Arreſt, I make an Obligation, Feoffment, 
or any other Deed to him at whoſe Suit I am arreſted, for my Enlargement, and to make 
him Satisfaction; this ſhall not be ſaid to be by Dureſs, but is good, and ſhall bind me: 


And therefore if Auditors in an Account commit an Accomptant to Priſon, and then he 


makes an Obligation to his Maſter for the Arrearages; this is good. And if one in Priſon 
for Felony grants a Reverſion of Lands to another to help him out of his Trouble; this is 
a good Grant. (But I think this ſhould be before Convittion, for after the Reverſion is forfeit- 
ed). If 4. and B. enter into an Obligation upon the Threatning of B. only ; this is a good 
Obligation by A. who was not threatned. Bro. Dureſſe in toto. ꝙ H. 7.25. 21 Ed. 4. 13. 
And if one makes an Obligation by Dureſs, and after being at large takes a Defeaſance 
upon it; this makes the Obligation good again, and the Obligee is concluded to ſay it was 
by Dureſs. Bro. Defeaſance 17. | i 

There is a Diverſity between a Deed and a Will gained from a weak Man, and upon a 


Miſrepreſentation, in regard Equity will ſet aſide the Deed, but not the Will. 2 Will. 


270. 


Grant or Releaſe. Will. 240. 

= SECT, HE. 

Of Deeds made or concealed by Collufion or Fraud. 

| 8 (A) In general. 

[* is Evidence of a Fraud when there is no Proof that any Inſtructions where given fot 
preparing the Deed by the Grantor, or when the Deed was not read to him. 2 Will. 203. 


£1 Li C20 LHOY | 
| | | ) To deceive Purchaſors. 


Deed of Grant of any Thiog, made with Intent on Purpoſe. to deceive and defraud 


one that ſhall afterwards buy the ſame Thing, is void. 
Conveyances of Land, or any Rent or Profit out of it for Money, or any good Conſider- 
ation of the Fruit, and Effect of their. Purchaſe, ſhall be void againſt ſuch Purchaſors for ſo 
much as they buy, and againſt all others that come in by or under them; but all ſuch 


ole) ances as are made bong fide, and upon good Conſideration, are not to be accounted. 


faudulent. 


For the better Understanding of which Statute, and the Law in theſe Caſes, obſerve, 
hat Conveyances bong fide are oppoſed to ſuch as are upon and with any Truſt expreſs 


vr implied ; and good Conſiderations are ſet down in the Statute: to diſtinguiſh from ſuch. 
d ae not valuable, as Nature, Blood, and the like. If one conveys: Land with a preſent. 


or 


Where there is either Suppreſſio veri, or Suggeſtio falfi, it is a good Reaſon to ſet aſide any 


For it is to this Purpoſe provided by a Statute Law, (27 Eliz. c. 4.) That all fraudulent 


— ren i 


— 
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or future Power of Revocation or Alteration at the Will of him that cony 33 
ſhall be ſaid a fraudulent Conveyance as againſt him that ſhall afterwards purchaſe 4 this 
So that if one conveys his Lands to the Uſe of himſelf for Life, and after to the po 
divers of his Blood, with a future Power; as after the Death of H. or after ſuch le of 
to revoke it, and before the Day he ſells this Land to a Stranger fot a valuable 4 Day 
deration; in this Caſe the firſt Deed ſhall be ſaid to be fraudulent and void as to h Onf,. 
ſhall purchaſe the Land, and ſhall not do him any hurt. 3 Co. 37. im that 

And if one conveys Land with ſuch a Power of Revocation, and after with an! 
to defraud a Purchaſor, makes a Feoffment to a Stranger to extinguiſh the Power Ntent 
after ſells the Land for valuable Conſiderations to a Stranger; in this Caſe both the * and 
{cond Deeds as to the Purchaſor ſhall be ſaiò to be fraudulent, and therefore void. * 
82, 83. N 

45 if there be Grandfather, Father and Son, and the Grandfather makes a Leaſe or 
hundred Years to the Father, and the Father to prevent the drowning of the Leaſe b — 
Deſcent of the Reverſion to him, affigns over the Leaſe to certain Friends of his 0 — 
Uſe of his Son an Infant, under Pretence to pay Debts; the Grandfather dies, the Fark 
continues the Occupation of the Land, and makes Eſtates, and does all Acts as One 
the Land; the Son pays no Debts, and the Aſſignment (altho' divers Perſons of Qui 
were named Aſſignees) was delivered to one of the Aſſigns of mean Eſtate in private, and 
after the Father ſells the Land for valuable Conſideration in this Caſe the Aſſignment hal 
be taken to be fraudulent, and void as to the Purchaſor. And if the Father makes a fraw- 
dulent Conveyance, and after continues the Occupation of the Land, and it deſcends to the 
Son after the Father's Death, and he ſells it for valuable Conſideration ; in this Cafe the 
Purchaſor may avoid the Conveyance made by his Father as well as if it had been mace 
by the Son himſelf, and that whether the Son be privy to the Conveyance made by the Fx 
ther or not. And if a fraudulent Conveyance be made to the King, yet it is void a to 
Purchaſor, as if it were made to a common Perſon. And therefore if there be Tenant in 
Tail, the Remainder in Tail or in Fee, and he in the Remainder perceiving the Tenant jn 
Tail intends to ſell the Land, and bar him by a common Recovery, ſells his Remainder 
by Deed inrolled to the King, and after the Tenant in Tail ſells the Land by common 
Recovery for good Conſideration; in this Caſe the Purchaſor ſhall avoid the Deed to the 
King. 6 Co. 72. oP 

If there 3 Leaſe for Years, and the Leſſor makes a fraudulent Conveyance in Fee, 
and then for good Conſideration makes another Leaſe to begin at the End of the for- 
mer Leaſe-z this Conveyance ſhall be void as to the ſecond Leſſee. M. 4 Juc. Cowell and 
Bart's Caſe: v ; | ; | 

And if A. makes a Leaſe to B. for Years upon good Conſiderations, and after he make 
another Leaſe to C. of the ſame Thing for the ſame Term, to begin at the ſame Time, up⸗ 
on good and valuable Conſideration; and B. does not diſcover this, but drives this Bargain 
with C. and is Witneſs to this ſecond Leaſe, and the firſt Leaſe is not excepted in the ſecond 
Leaſe ; the firſt Leaſe ſhall be void as to C. Per two Juſt. H. 18 Jac. B. R. 

And in all theſe and ſuch like Caſes, altho* the Purchaſor, before he makes his Bargain, 
has Notice of the fraudulent Conveyance, yet ſhall he avoid it as if he were ignorant of it: 
But ſuch Conveyances and Deeds made as before ſhall never be ſaid to be fraudulent and 
void as againſt him that ſhall have the Thing afterwards, if he does not give a valuable Con- 
ſideration for it. And therefore if one makes a Leaſe that would be fraudulent and void as 
to ſuch a Purchaſor to A. and after makes another Leaſe #412 fide to B. but without any 
Rent or Fine given for it; in this Caſe the firſt Leaſe ſhall not be ſaid to be fraudulent as 
againſt the ſecond Leſſee, and therefore not void. So if one covenants for the Advance- 
ment of his Heirs Male, Sc. to levy a Fine of Land by a Day, to the Uſe of himſelf for 
Life, and after of his Iſſue Male; and before the Day he makes a. fraudulent Leaſe for 
many Years on Purpoſe, and after he levies a Fine accordingly ; the Leaſe is good, and not 
fraudulent by this Statute as againſt the Iſſue in Tail. So if a Man, who is ſomewhat 
fooliſh and given to waſte, be petſwaded to ſettle his Lands upon ſome of his Friends, on 
Purpoſe to maintain himſeif with it; and after ſome of his lewd Companions inveigles him, 
and gets him for a ſmall Sum of Money to convey it to them; in this Caſe the Convey+ 
ance firſt made ſhall not be ſaid to be frandulent as againſt' theſe Purchaſors, and therefore 
it is good againſt them. 5 Co. 60. 3 Co. 83. TRY he 

And if one who has a Term of ſixty Years, if he lives ſo long, makes it away, and 
then he forges a Leaſe for ninety Years abſolutely, and after by Indenture reciting this 
forged Leaſe, for valuable and good Conſideration bargains and ſells this forged Leaſe, and 
all his Intereſt in the Land to J. S. the firſt Leaſe is not void, and the Purchaſor ſhall have 
nothing but the forged Leaſe. Co. Lit. 3. OY" 


All 
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all voluntary Conveyances are prima facie to be looked upon as fraudulent againſt 


Purchaſors, unleſs the contrary be made appear. Cha. Ca. 100, 216. See Ar. Ca. 


2 0 a Houſe deſcended to him, which was let at 64 J. per Ann. but ſubject to a ſmall 
Mortgages and A. being very poor, was inveigled to ſell it for 801. Tho' the Bargain was 


not a fair one, yet as it was not attended with ſtrong Badges of Fraud, the Court would 
grant no Relief againſt it. Abr. Ca. Eg. 170. | 


(C) To defraud. Creditors. 


Deed alſo made of any Thing with an Intent and on Purpoſe to deceive and defeat Cre- 
ditors of their juſt Debts and Duties, is void alſo as againſt ſuch Perſons ; for it is 
rrovided to this Purpoſe by other Statutes, (3 H. 7. c. 4. 2 R. 2. Stat. 2. c. 3. 13 Eliz. 
6. 5.) That all Feoffments, Gifts, Grants, Alienations, Bargains and Conveyances of Lands, 
Tenements, Hereditaments, Goods and Chattels, or any Rent, Profit or Commodity out 


of Land, made by Fraud or Colluſion of Truſt to him that made the ſame, or otherwiſe, | 
with Intent to hinder and delay, or put off or put, by Creditors or others of their juſt and 


lawful Actions, Suits, Debts, Accompts, Damages, Penalties, Forfeitures, Heriots, Mor- 


tuaries or Reliefs, ſhall be void as againſt them to whom ſuch Thing ſhall belong, and he 
may recover the Thing notwithſtanding ; but all ſuch as are made Bona fide, and upon good 


Conſideration, are not to be accounted fraudulent by the Statute. 

For the better Underſtanding whereof theſe Caſes following are to be obſerved, 

If a Man a little before his Death makes. a Conveyance of his Land to his Children or 
Friends of his Blood, with a Proviſo to make it void at his Pleaſure, and he takes the Pro- 
fits of it as his own, or makes a Conveyance of it to Friends, to the Intent they ſhall not 


be ſubject to the Payment of his Debts, having bound himſelf and his Heirs by any Spe- 


cialty, or to the Intent that a Warranty and Aſſets ſhall not bind his Son for other Land, or 
the like; in this Caſe the Conveyance ſhall be void as to them that ſhould have Relict upon 
this Land by Deſcent, and eſpecially when the Conveyance is made after the Suits begun z 
and more eſpecially when any Judgment is had upon the Suits againſt him that makes the 
Deed ; and ſo alſo is the Law for Goods, 5 Co. 60. 3 Co. 82. Dyer 295. Lg 
And therefore if one be indebted to A. in 20/. and to B. in 40 l. and be poſſeſſed of Goods 
to the Value of 20 J. and A. ſues the Debtor for his 201. and hanging this Suit, the Debtor 


ſecretly makes a general Deed of Gift of all his Chattels real and perſonal to B. in Satiſ- 


faction of his Debt, and yet continues the Occupation, and uſes the Goods as his own, and 


after J. gets Judgment and Execution; in this Caſe the Deed of Gift to B. is fraudulent, , 


and therefore void as againſt . So if in this Caſe he gives all his Goods to B. in Satiſ- 


faction of his Debt, and before any Suit begun by A. with an expreſs or implicit Truſt, as, 


to the Intent that B. ſhall be favourable to the Debtor, or that if the Debtor provides the 
Money, that he ſhall have his Goods again; or that he ſhall ſuffer the Debtor to enjoy and 
uſe the Goods, and pay him as he can; in theſe and the like Caſes the Deeds ſhall be ſaid 


to be fraudulent and void; for howſoever it be made upon good Conſideration, yet it is not 


made bona fide. So if one in Conſideration of natural Affection, or for no Conſideration, 
gives all his Goods to his Child or Couſin bona fde; this ſhall be a void Deed as to the 
Creditors ; Et fic de ſimilibus. So if one gives all his Goods and Chattels to his Executor in 
his Life-time by Deed of Gift; this ſhall be ſaid to be fraudulent, and ſhall be void as to 
Creditors; and altho' thoſe to whom the fraudulent Deed is made know nothing of the 


Fraud, yet is the Deed fraudulent in that Caſe alſo, as well as where they are privy to it. 


3 Co. 80, 83. Bro. Donne 20. Plow. 54. | 
If after a Commiſſion of Bankruptcy be ſued out, the Debtor makes a Deed of Gift 
of all his Goods to one of his Creditors in Satisfaction of his Debt; in this Caſe the Deed 


ſhall be void. as againſt the Reſt of the Creditors, and as to the Commiſſioners, and they 


may order it with the Reſt of the Eſtate notwithſtanding. 2 Co. 25. 


But if A. bona fide, and for valuable Conſideration, mortgages his Land whereof he has 


a Term of Years to B. upon Condition that if he re-pays the Money to B. a Year after, 
that he ſhall re-enter z and B. covenants with A. that he ſhall take the Profits of it until 
the Time, Sc. A. does not pay the Money, and B. hoping that he will pay it in Time, 
ſuffers him to continue in Poſſeſſion, and take the Profits of it two or three Years after, 
and in the interim Judgment is had againſt 4. upon a Bond and Execution awarded ; in 
this Caſe Execution ſhall not be made of the Leaſe, for this Deed of Mortgage ſhall not be 
ſaid to be fraudulent as to the Creditor ; for when a Conveyance is not fraudulent at the 
Time of the making of it, it ſhall never be ſaid to be fraudulent for any Matter ex poſt 
facto. By two Judges of Aſſiſe, Auguſt 5 Car. in Com. South, Lady Lambert's Caſe, ic 
* 9 T « 
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If A. be ſeiſed of the fifth Part of the Manor of B. and B. of the ſræth Part, and Me 
to A. to buy his Part, and after M. faith to 4. my Counſel tells me J cannot ffs 
buy of you unleſs B. joins, and B. grants a Rent-charge of 15 J. per Annum out of this M 
nor to 6 her Son, and the Heirs of his Body, in Conſideration of natural Affection 0 yi 
this was about 10 Jas. C. being. then but about three Years old) with Proviſo that 1 5 
(whom B. did then intend to marry) grants to the ſaid C. the like Rent of 15 J. and for th, 
like Eſtate out of 20 J. by the Vear of the Land of B. then the ſaid Grant to be void: 4 4 
after the ſaid A. has bought the fifth Part of the ſaid Manor of B. and D. her Huſband on 
ing intermarried, and after A. B. and D. her Huſband Join in the Grant to M. in this on 
it was ruled that the Grant to C. was not fraudulent and void. Mic. 19 Fac. C. B. Miles 
and Pot?'s Caſe. | 15 
If one holds his Land to pay a Heriot at the Death of every one that dies Tenant in Fee 
ſimple, and he infeoffs his Son and Heir, in Conſideration of natural Affection and Marriao, 
to be had betwixt the Son and J. and the Son (to prevent the Dower of his intended Wik 
during his Father's Life) makes a Leaſe for forty Years unto his Father, if his Father lives 
ſo long; and afterwards the Marriage is had, the Father pays the Rent, the Son does Suit 
of Court for the Land, and after the Father dies; in this Cafe the Leaſe ſtall not be ſaid to be 
fraudulent as to the Lord to deceive him of his Heriot, becauſe it was made to another End 
10 Co. 56, 37. b 
A Deed hoe fraudulent at firſt may afterwards become ſo by being concealed, or not Pur- 
fued ; by Means of which Creditors may be drawn in to lend their Money. 2 Pern. 262. 
A. made 4 Conveyance of Lands to B. to the Uſe of himſelf for Life with Power to 
mortgage ſuch Part of the Eſtate as he ſhall think fit; Remainder to Truſtees to ſell to 
pay all his Debts 3 and afterwards he became indebted by Judgments, Bonds and ſimple Con- 
tract. The Deed of Truſt was decreed fraudulent as to the Creditors by Judgments, who 
had no Notice of it. 2 Fern. 510. 


SEC'E. IV. 
Of uſurious Contracts. 


A Deed made upon or in Purſuit and Execution of an uſurious Contract, f e. ſuch a Con- 
"XK tract as whereupon the Lender is ſure to have in Money or Monies worth for the Loan 
of the Thing above the Principal more than after the Rate of 5 J. per Cent. is void. 

In which Caſe obſerve theſe Caſes : | 

If one 6 Decembris borrow 3ol. until the fecond Day of June next following, to be paid 
then for it 33. for the principal Loan, if the Son of the Obligee be then alive, and if he 
dies before that Time, that then he ſhall pay but 27 J. which is leſs than the Principal; in 
this Caſe the Contract is uſurious and corrupt, and therefore the Deed that contains it is void. 
Terms de la Ley. 5 Co. 70. 

See the Statutes of Uſury. 

If I lend another Man ro. for a Year, and take Security by Statute or Obligation that 
the Borrower pays me the Lender 204. for it; this Cotract is uſurious, and therefore the 
Statute and Obligation is void: But if the Agreement and Statute or Obligation be, that if 
the Borrower pays not the 10 l. within the Year, that then he ſhall pay 207. for it; this is 
no Uſury, and therefore in this Cafe the Deed is good. 

If one comes to me to borrow 500/. and tells me he is unable to pay it all together, and 
deſires that he may pay it in twelve or thirteen Years, and offers for my Kindnefs 2000. 
over, and beſides the Uſe, to let him have it ſo; and then the 5007. the Intereſt, and the 
2001. is caſt up together, and ſo we agree upon an Annuity of 80 J. per Annmm for fourtern 
Years, which is aſſured by Conveyances unto me; the Contract is ufurious, and all the Al- 
ſurances made to perfect it are void. Corflet's Cafe, Paf. 7 Fac. B. R. And yet regularly where 
the Principal Money is loft, the Contract is not uſurious. 

If a Man defires to borrow of me 100 J. for a Year, and I am content to let him have it 
for the Uſe of 51. but withal I compel him to take a Leaſe of me of a Houſe of 601. 
Rent, which is but worth 30 f. this Contract is uſurious, and therefore the Aſſurances there- 
upon made are void. Et fic de fimililus. Sanders's Caſe, Hil. 14 Fac. B. R. 

But if a Man the 17th of July 1579. grants me a Rent of 20 J. per Amum for the Loan of 
xo00/. to be paid every half Year, and the firſt Payment at Chriſtmas 1580. and it is agreed be- 
tween us, that if he pays 100 J. the 17th of Fuly 1580. that then the Rent ſhall ceaſe ; this 
Contract is not uſuribus, and therefore the Aſſurances thereupon made are not void, but good. 
But if in this Caſe there be a private or collateral Agreement between us that he ſhall not 
pay the 100]. and redeem the Rent, and that Clauſe be put in only to evade the Statute 3 
then = Contract is uſurious, and the Deeds or Aſſurances thereof void. Et fic de femilit us. 
5 Co. 69. 
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N borrows 100 4. aſter the Rate of g l. per Cent. and the Borrower afterwards pays 
Part of the Principal and all the Uſe within a Year, and the Lender receives it, or the 
Lender ſues for his Money within the Year z theſe ſubſequent Acts do not make the Contract, 
or Deeds or Aſſurances thereof, void; for it is a Rule, That if the original Contra be not 
gui, no Matter ex poſt facto can make it ſo. Per Cur', Hil. 7 Jac. B. R. | 

If one borrows of me 1014. and binds himſelf to pay me at a Day, and moreover binds 
himſelf, that if he pays it not by the Day, that he thall pay me 20/. for it; this Contract, 
and the Deed for Perfection of it, are good; for this is not uſurious, for all Obligations 
wich Conditions for Payment of Money lent are of this Nature. And yet if one borrows 
1001. of me, and for this mortgages Land to me of a greater Value than g/ per Ann. 
on Condition that he pays the Money any Time before the Year's End, that then the 
Aſſurance to be void; this ſhould ſeem to be an uſurious Contract; for in this Caſe I am 
ſure to have by the Agreement more than after the Rate of 5 J. per Cent. but it is not ſo 
in the laſt Caſe before. Bro. Obl. pg. | 

If one borrows 1001. for a Year, and gives the Broker 20 J. to procure it; this will not 
make the Contract uſurious, nor the Aſſurances void; but for this the Broker may be 
puniſhed. Per Juſt. Bridgman, Hil, 7 Car. 


5 r 
Where a Deed good in its Creati on, may become void, or fraudulent, by Matter 
: ex poſt facto, or not. 3745 


(A) By the Cauſe or Confideration bf a Grant's failing. 


HEN the Cauſe of a Grant fails, and the Thing granted is executory, the Grant 
is become void: As if one grants an Annuity for an Acre of Land for Tithes, of 
for Counfel ; in this Cafe pro is conditional; and therefore if the Land be evicted by an 
elder Title, or the Grantee diſturbed in the Tithes, or he refuſes to give Counſel, the An- 
nuity is determined. But if a Feoffment, or Leaſe for Life or Years be made of an Acre 
of Land pro una acra, &c. as in the Caſe before; altho' the Acre be evicted, &c. yet the 
Grant of the Acre of Land is good: As if one grants an Annuity for Counſel, if the Grantee 
will not give Counſel, the Grant is not of Force. So if one grants to make new Pales in a 
Place for the old Pales ; if in this Caſe he cannot have the old Pales, it ſeems the Grant 
ſhall not bind him to make new Pales. So if one who grants a Rent for a Way, ſtops the 
Way, the Rent ſhall be ftopped. Co. Lit. 204. Plow. 134. 15 Ed. 4. 4. Dyer 76. 

E. 4. 20. | | 
: If one having a Leaſe for Life or Years of a Manor to which an Advowſon is appendant, 
grants the next Avoidance that ſhall happen during the Leaſe, or grants a Rent out of the 
Manor, and then ſurrenders the Manor, ſo that his Eſtate is gone; in this Caſe notwith- 
ſtanding the Grant of the next Avoidance, and of the Rent, continues good, the Grantee 
ſhall enjoy it according to the Grant, as long as the Eſtate that is ſurrendred ſhould have 
had Continuance. 8 Co. 144, 145. | 

If an Annuity be granted to one until he be advanced to a Benefice by the Grantor, 
and the Grantor dies, and the Heir or Executor of the Grantor tenders a Benefice ; this 
will not determine the Grant. Plow. 272. 15 H. 7. 1 | 

If 4. be Leſſee for Years of an Advowſon, and grants the next Avoidance to B if it 
ſhall happen to become void during the Term, and A ſurrenders the Term to C. who 
has the Inheritance, and the Church becomes void before the End of the Term; in this Caſe 
the Grant is good to B. and be ſhall have the next Avoidance, for a Man cannot derogate 
from his own Grant. So if A. be Leſſee for Years, and he grants a Rent-charge to a 
Stranger, and after ſurrenders his Term to the Leſſor; in this Caſe altho' the Term be 
extinct, yet the Rent continues, and the Stranger ſhall have it during the Term. So if A. 
has a Rent-charge out of the Land of B. and acknowledges a Statute to C. and then releaſes 
the Rent to B. ia this Caſe altho* the Rent be gone as to A. and B. yet it is in efſe as to the 
Conuſee, and he may extend it. $ Co. 145. 7 Co. 39. 

If a Man be ſeiſed of a great Wood, and grants to 7. S. ſix hundred Cords of Wood out 
of the ſame Wood, to be taken by the Aſſigument of A. in this Caſe if 4. will not upon 
Requeſt aſſign where the Wood ſhall be taken, yet the Derd will not loſe its Effect, but J. S. 
may take it without Aſſignment. 5 Co. 24. uf kee 

If 4. be Leſſee for Life, on Condition to have Fee, and he makes a Leaſe to B. for 
Years, and after he performs the Condition, and ſo his Eſtato for Life is turned * a 
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ſimple ; in this Caſe the Leaſe for Years is good notwithſtanding :- But otherwiſe 1. «© 
Caſe of the King. 7 Co. 14. 6 4] it is in 
It a Tenant in Tail infeoffs B. on Condition, to the Uſe of A. in Fee, and 4. has 
a Rent-charge, or acknowledged a Statute, which by the Statute 1 R. 3. c. g. was . N 
and after A. had performed the Condition; in this Caſe altho* the Eſtate had beer 8 
yet the Intereſt of the Grantee or Conuſee had continued. Co. 147, 148. 11 F. nged, 
If A. be Tenant for Life, the Remainder to B. in Tail, the Remainder to A. in Fer R 
A. grants a Rent-charge, or acknowledges a Statute, and dies; in this Caſe and h. = 
the Grant is not become void. But if B. dies without Iſſue, the Heir of A. ſhall be hs N 
5 Ed. 4. 2. Pethouſe and Carne's Caſe, M. 36 & 3 El. C. B. | _ 
If a Corody be granted for a Service to be done, the Omiſſion of the Service deter; 
the Corody. Davis's Rep. 1. * e dee 
If one grants Lands with his Daughter in Frank- Marriage, or Goods with his Days! 
in Marriage, and after the Marriage is diſſolved, and they are divorced; in this Caf: * 
Grant is now become of no Force. Ceſſante caufa ceſſat effectus. 20 Ed. . ult. Dyer 13, Fg 


(B) By Raſure or Taterlining. 


] F a Deed that is well and ſufficiently made in its Creation, ſhall be afterwards altered by 
Raſure, Interlining, Addition, Drawing a Line thro* the Words, (tho' they be (41 
legible) or by Writing new Letters upon the old in any material Place or Part of it; 1 
if it be in a Deed of Grant in the Name of the Grantor, Grantee, or in the Thiog gra. 
or in the Limitation of the Eſtate; or if it be in an Obligation, when the Word Heir 
ſhall be inſerted, or the Sum increaſed, or in the Date of either, or the like; be the (;me 
either by the Party himſelf that has the Property of the Deed, or any other whomſocy-r 
except it be by him that is bound by the Deed ; and be the ſame with or without che Cow 
fent of him to whom it is made or does belong; in this Caſe, and by either of theſe Meas, 
the Deed has loſt its Force, and is become void. And if the Alteration be made by the 
Party himſelf that owns the Deed, altho' it be in a Place not material, and that it tencs to 
the Advantage of the other Party, ard his own Diſadvantage, yet the Deed. is hereby 
become void; but if the Alteration be made by the Party himfelf that is bound by the 
Deed, in any material or immaterial Part thereof; or a Stranger, without the Privity or 
Conſent of the Owner of the Deed, ſhall make any ſuch Alteration in any Part of the Deed 
not material; as if it be a Deed of Grant containing a Leaſe for Years, and there be in- 
ſerted between, To have and to hold, and for thirty Years, theſe Words, from henceforth ; 
or if it be an Obligation, and there be inſerted, between obige me and per preſentes, theſe 
Words, Executores meos; in both which Caſes theſe Words are needleſs, and without any 
Fruit at all; hereby the Deed is not hurt, but it remains good notwithſtanding. But it 
the Alteration be before the Delivery of the Deed, be it whatſoever or by whomſocver, 
it will not hurt the Deed. 11 Co. 27. 5 Co. 119. Dyer 59, 261. Perk. & 123, 135. 
Keko. 162. Fitz. Releaſe 27. 14 H. 8. 25. Bro. Fait 9. 

And obſerve, that a Raſure, Sc. is moſt dangerous, and the Deed thereby moſt ſuſpicious 
when it is in a Deed Poll, and there is but one Part of the Deed ; and when the Raſure or 
other Alteration is in any material Part of the Deed, and when the Alteration makes to the 
Advantage of him to whom the Deed is made, and to the Diſadvantage of the other that 
made it, and when there appears ſome other Thing to be written before, and when there 
is no other Part of the Deed, Recital, Defeaſance, or other Matter to which this may be 
compated, and that may make it appear to be before the Delivery; and when there are 
other Parts of the Deed, or other Matters whereunto this being compared does not agree in 
that Part wherein the Alteration is, and when the Deed has been in the Smoke, or any ſuch 
like Means has been uſed to cover the Alteration. Perk. F. 123, 124, 127, 128, 129. 
Bro. Fait 6. | 

And in theſe Caſes the Matter was antiently uſed to be tried by the Judges upon the 
View of the Deed, but it is now uſed to be tried by Jurors, whether the Raſure or other 
Alteration were before the Delivery of the Deed, or not. Co. Lit. 225. 


(C) By breaking or defacing the Seal. 


ND if after the Sealing, Delivery and Perfection of a Deed, the Seal thereof happess 
to be broke off, or to be utterly defaced, ſo that no Sign or Print- thereof can be 
ſeen, or it appears to have been broke off and is glued, or the Wax new heated and ſct on 
again, or the Label of the Deed has been broke off from the Deed, and is ſewed on 2g#" 


or the Deed is now ſealed with other Wax, be the ſame by whatſoever Means or _ 
| | oever, 
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ever, unleſs it be by him and his Means that is bound by the Deed; in theſe Caſes, and 


by either Of theſe Means, the Deed is become void. But if any Piece of the Seal remains 
6xed to the Deed, and there be any Print left upon that Piece, the Deed continues good. 
hs 4 if after the Seal of the Deed is broken off the Party that ſealed it ſeals and delivers it 


vo, by this Means the Deed is become good again, Dyer 59. 11 Co. 28, 5 Co. 23. 
De 112. Perk. F. 135, 136. Bro. Obl. 83. | — ; 


(D) By Re-delivery or cancelling it. 


N ND if a Deed be delivered up to the Party that is bound by it, to be cancelled, and 
it be ſo, or if he that has the Deed by Agreement between him and the other cancels 
the Deed, by either of theſe Means the Deed is become void; but if an Obligee delivers up 
in Obligation to be cancelled, and the Obligor Noes not afterwards cancel it, but the Obligee 
happens to get it again into his Hands, and ſues the Obligor upon it, the Obligor has not 
any Plea to avoid it, for the Deed remains ſtill in Force. Trin. 38 Elix. C. B. Dyer 112. 


(E) By Diſagreement and Refuſal. 


A ND if an Obligation be delivered as an Eſcrow to a Stranger, to be delivered to the 
Obligee on certain Conditions; or to a Stranger to the Uſe of the Obligee, and when 

this is after tendered to the Obligee he refuſes it and diſagrees to it; or if an Obligation be 
made to a Feme Covert, and her Huſband diſagrees to it; in all theſe Caſes the Deed is 
become void. And the like Law is of other Deeds in ſuch like Caſes. But the Party 
bound by the Deed may not in theſe Caſes plead Non eft factum. And in theſe Caſes when 
the Party has once by his Agreement made the Deed good, he cannot afterwards by his 
Diſagreement make it void; and when once by Refuſal and Diſagreement he has made the 
Deed void, he conn by Agreement or Acceptance afterwards make it good. 3 Co. 26. 

Co. 119. Dyer 167. £4 
* Alſo q Feoffment, Grant or Leaſe in Writing, may become void by Diſagreement or 
Refuſal : And this may be either by the Diſagreement of the Party himſelf to whom it is 
made, or by the Diſagreement of another: Of the Party himſelf; for no Eſtate can be 
made to a Man of any Thing in Fee-ſimple, for Life, or otherwiſe, againſt his Will; and 
therefore by his Diſagreement or Refuſal of it, the Eſtate itſelf, and the Deed whereby 
it is conveyed, may become void. By the Diſagreement of another, as the Huſband in 
Caſe of a Feoffment, Sc. made to his Wife, may by Diſagreement avoid it. And for 
the firſt of theſe the Law is thus: That all ſuch Acts that give Eſtates directly or by way 
of Uſe are good at firſt, and the Things granted, when the Deed of the Grant is delivered 
to his Uſe, ſhall veſt in the Grantee before he has Notice of the Grant, or agrees to accept 
of the Thing granted; ſo that if Lands be limited to a Man by way of Uſe, or granted 
| immediately by Feoffment, Gift, Grant or Leaſe; or Goods or Chattels be given or granted 
| toa Man; in theſe Caſes the Things granted ſhall be ſaid to be in the Grantee, and the 
Grant good before Notice and Agreement until Diſagreement, And before Agreement the 
Grantee may waive it, and ſo avoid the Eſtate, and the Deed alſo whereby the Eſtate is 
made. And if it be but a Leaſe for Years that is made, he may waive and avoid that by 
Word of Mouth in the Country, as well as a Gift of Goods, or an Obligation delivered 
to his Uſe, But if it be an Eſtate of Freehold: that is made by Feoffment, Sc. he cannot 
waive and avoid that but in a Court of Record. 3 Co. 26, 27. 5 Co. 119. DoF. & Stud. 
119. Perk. F. 44, 45. Fitz. Donne 4, 5. Bro. Donne 29, 30, 59. | 1 

Deeds or Ae ſolemnly —— are not to be ſet aſide by the Party's Parol Ex- 
preſſions declaring againſt it. Will. 482. 


(r) By Judgment of a Court. 


/ | alſo good in its original Creation may be afterwards damned or avoided by 
Sentence and Order of a Court, and this formerly was uſually done in the Star- 
Chamber and in the Chancery; and it is when it appears that the Deed was obtained by 
ſome Fraud, Force, Circumvention, or ſuch like Practice, or when it appears to be-forged, 
or the like. Crom. Jur. 29, 40. Bro. Fait 38. rt 
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Will, and after takes a Huſband, by this the Will is revoked. And if a Man makes a 


Fraudulent and void Deeds and Wills, Par 
(G) By Forfeitire, $ | 


A ND a Feoffment, Grant or Leaſe, and the Eftate thereby made, become 
feiture, or upon a Breach of a Condition, or by a Limitation. 


For which ſee of Conditions, and Deed declaring Uſes, before. 


void by For. 


$ ECT. VI. 
Of fraudulent and void Wills in general. 


* Stat. 38 4W.& M. c. 14. All Wills concerning Lands, or any Rents, Prof 
Term or Charge out of the ſame, whereof the Deviſors ſhall be ſeiſed in Fee. ſim * 
in Poſſeſſion, Reverſion or Remainder, ſhall be deemed to be fraudulent and void ag. 
Creditors upon Bonds or other Specialties, their Executors, Adminiſtrators, Sc. 


. 


Where a Will or Teſtament good in its Creation and Beginning may become void by 
| Matter ex poſt facto, or not. 


(A) By Countermand or Revocation. 


| Will or Teſtament ſufficient and good in its Creation and Beginning may afterwards 
become void by divers Means; as firſt by Countermand or Revocation ; and this is 
ſometimes by the Party himſelf who made it, and ſometimes it is by another; and ſome- 
times it is expreſſed, and ſometimes implied; for it is a Rule, That any A# or Thing dm, 
or Words ſpoken (but now a Revocation muſt be in Writing) by the Teſtator after the Teſtament 
made, that alters or croſſes all or Part of his Teſtament made before, is a Revocation of it, © 
of that Part thereof that is ſo croſſed and altered: And therefore if a Feme Sole makes 3 


Will of Land, and after makes a Feoffment of the ſame Land, which is not good for ſome 
Defect in the Livery of Seiſin, or otherwiſe, fo that notwithſtanding it the Feoffor dies ſeiſed 
of the Land, hereby the Will as to this Land is revoked. So if a Man makes a latter Will, 
and therein by expreſs Words revokes the former Will; or if a Man by any Writing ex- 
preſly revokes a former Will, and makes no new Will, (for ſo a Man may do, and die In- 
teſtate if he will); or if a Man makes a latter Will, and makes no Mention of the for- 
mer; all theſe are Revocations of the former Will. And although in the former the Exe- 
cutor be appointed ſimply and without Condition, and in the latter he be appointed condi- 
tionally, and the ſame Condition is alſo broken, ſo that the Condition be of ſomething then 
to come at the Time when the Condition was made ; but if the Executor of the latter Te- 
ſtament be made upon ſome Condition then preſent or paſt, the. Condition not exiſting, the 
former Teſtament is not revoked ; and although the former Will be made irrevocable, 7. e. 
if the Teſtator ſays, I make this my laſt Will and Teſtament irrevocable ; and although the 
Teſtator has ſworn not to revoke the former, the Oath being alſo revoked together with 
the Will; and although the Teſtator enters into an Obligation with Condition not to revoke 
it; but then in this Caſe he forfeits his Obligation. | | 
But the latter Will does not revoke the former in the following Caſes: - 
Firſt, Ven the latter is imperfeft in reſpe# of a Will, i. e. When the Teſtator dies whill 
he is making it, and before he can finiſh it, or when it is vehemently ſuſpected that the 
Teſtator was compelled to make the latter by Fear or Violence, or induced to make it by 
Fraud and Deceit, or when the former was made by the Teſtator whilſt he was in good and 
perfect Mind and Memory, and the latter is made by him when he is inops mentis; or when 
the latter is made by the Perſwaſion and for the Benefit of certain Perſons, when the Teſtator 
is in Extremity of Sickneſs, unleſs it appears plainly to be the expreſs Will of the Te ſtator 
to revoke the former, or unleſs the Teſtator himſelf did dictate the latter, or in caſe the 
latter be in Favour of the Children of the Teſtator, or others who have the Adminiſtration of 
his Goods if he dies Inteſtate. 
Secondly, When the Teſtator. makes two Wills, a former and a latter, both being writ- 
ten, and afterwards lying ſick upon his Death-Bed, they are both preſented unto him, * 
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ie is deſired to deliver to one of the Standers by, which of them he will have to ſtand for his | 


aft Will, and he delivers the former. | 
Thirdly, When the latter agrees in all Points with the former, for then both of them are as 


one in divers Writings. | 
Furthly, When in the latter there is no Executor named, for then it is but a Codicil or Ad- 


dition to the former. ; 

Fifthly, When the latter is made upon ſome ſudden Diſcontent againſt the Executors of the 
former, and afterwards he and the Executors are reconciled again; in theſe and ſuch like 
Cafes the latter Will is no Revocation of the former. If the Huſband licenſes his Wife to 
make a Will, and after her Death he forbids the Probate; this is a Countermand of the 

ll, | 3 
iy 5 note, That Revocations in general are not favoured in Law, and therefore he that 
will avoid a former Will muſt ſee he proves it well. 4 Co. 61. Lit. $. 168. Plow, 344. 
341. Swinb. Part 7. $ 14, 15. Perk. $. 478. 3 Co. 36. 8 Co. 82, 83. Dyer 310. 
34 Eliz. B. R. Burton's Caſe. 


(B) By cancelling it. 


Teſtator himſelf, or ſome other by his Order, cuts or tears it in Pieces, defaces it, or 
throws it into the Fire; by this Means the Will is made void, except where the Teſtator 
does it unadviſedly, or it be done by ſome other without his Conſent, or by ſome Caſualty, 
or when he willingly pulls away the Seal, and then afterwards ſeals it again; or where the 
whole Will is not cancelled or defaced, but ſome or the chief Part thereof, as naming the 
Executor, or the like; for it is good ſtill for the Reſidue; or where there are ſeveral Papers 
or Writings containing the whole Will, the Cancelling or Defacing ſome of them does not hurt 
the Will, unleſs it can be proved that the Teſtator's Mind was to avoid it all ; or where the 
Will is loſt in the Life-time of the Teſtator, or after; for in this Caſe, ſo much as can be 


proved by Witneſſes is ſtill in Force. Swinb. lib. 7. §. 16. 


A Good Will may become void by Cancelling or other Deſtruction of it, as where the 


(C) By Alteration of the Eftate of the Teflator. 


Good Will may become void by Alteration. of the Teſtator's Eſtate z as when a Man 
after the Time of making the Will, and before his Death is convicted or condemned of 
ſome great Crime, for which the Law deprives him of making a Will, as Treaſon, Felony, or 
the like. And yet if the Crime be pardoned and purged before his Death, the Will may be 
good enough. And if a Man of ſound and perfect Memory makes his Will, and after be- 
comes inops mentis, as every Man for the moſt part is before his Death; this does not hurt the 


Will. Swinb. lib. 7. F. 17. 4 Co. 62. 
(D) By Intention to alter it. 


A Good Will may become void by an Intention only to alter it, when the Teſtator is 
hindred in his Intention that it cannot take Effect: If therefore when the Teſtator in- 
tends to alter his Will, or to make a new one, he be by Fear or Fraud forbidden or letten, 
that he dares not, nor cannot alter it, or the Writer or Witneſſes dare not, or may not be 
ſuffered to come to him ; as when a Wife, or ſome other that 1s to have Benefic by the 
former Will, under Pretence that ſhe has a Charge from the Phylician, that none ſhall come 
at him, or under Pretence that he is aſleep, or the like, will not ſuffer any Body to come 
at him; or when the Notary and Witneſſes are all prefent, and they make ſuch a Noiſe 
quarrelling that they hinder the Effect of his Intent; or when the Teſtator is kept from do- 
ing it by importunate Requeſts and flattering Perſwaſions; in all theſe Caſes, and by theſe 
Means, the former Teſtament may become void. But if it appears that the Teſtator does 
not purpoſe to alter the Will whea he is let as aforeſaid, the Fear is a vain Fear, the Teſta- 
tor is prohibited at another Time, and not at the Time when he intends to alter the Will, 
but he has ſundry Opportunities after that Time to do it, and does it not, or he is drawn 
only by the fair Speeches of a Wife or Friend, or by the Weeping, or other Trouble ariſing 
from the Grief of the Legatary or Executor for the Teſtator's Sickneſs only he is diſturbed; in 
theſe Caſes perhaps it may not be void. And where it is void by the Prohibition of a Legatary 
only, it is void for ſo much as concerns him only, and not for the reſt of the Will. Swinb. 


Part 4. F. 18. 
(E) By 
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(E) By making another of the ſame Date. 


A Good Will may become void by making another of the fame Date, for if tuo wi; 
be found after the Death of the Teſtator, and it cannot be diſcerned or proved a . 
was made former or latter; the one overthrows the other, and both are void, exc oo 
be both to the ſame Purpoſe, or one of them be made in Favour to Wife and Children Bl 
and the other to Strangers. And yet in the firſt Caſe alſo the Teſtator, by Deelaraicr © 
his Mind, which of them he will have to take Effect, may make either of them good. g 
Part 7. §. 11. Perk. 5. 479. : 


(F) By the Declaration of the Teſlator. 


A Good Will may be made void by the Declaration of the Teſtator's Mind ; as if ; 
Man has two Wills lying by him, the one made after the other, and they are both 
ſhewed or delivered to the Teſtator when he lies ſick, and he by Word or Sign declares that 
he will have the former to ſtand ; this Declaration revokes the latter, and affirms the former 
And where a Man would revoke a Will for any of theſe Cauſes, he muſt preſently after the 
Death of the Teſtator put in a Caveat or Exception in the Court where the Will is to be 


proved, and thereupon proceed to queſtion it, or by a Prohibition in ſome Caſes he may ſtay 
the Probate in the Spiritual Court. 


SECT. VIII. 


Where and by what Means a Feoffment, Gift, Grant, Leaſe, &c. or the Eft 


thereby made being void or voidable at the firſt, &c. may become good by Matter 
ex poſt facto. 


Deed of a Feoffment, Gc. in ſome Caſes is helped, and a Fault therein cured by mu- 
king of Livery of Seiſin. But an Attornment will not help the Grant of a Reverſioa, 
Sc. for it is a Maxim in Law, That Attornment cannot make a void Grant good. 

If a Tenant in Tail makes a Leafe for Life or Years of Land, and this Leaſe is voidable, 
and after the Tenant in Tail ſuffers a common Recovery of the Land to whomſoever it be; 
by this the Leaſe is affirmed and made good during the Term, as well againſt the Iſſues 
and Heirs by the Intail, as againſt him in Reverſion or Remainder, And fo it is of a Charge 
of Rent upon the Land. And if Tenant in Tail makes a Leaſe of Land, or charges it, 
and after levies a Fine of the Land to a Stranger ; by this the Leaſe or Charge is become good 
againſt the Iſſue in Tail alſo. Co. CapePs Caſe. Dyer 373. Co. 48, 76. 

If Tenant in Tail makes a Leaſe for forty Years, rendring Rent, and dies, and his Iſſue 
leaſes to another by Indenture for twenty-one Years, rendring Rent, to begin after the Expi- 
ration, Forfeiture or Surrender of the firſt Leaſe ; it is ſaid this confirms the firſt Leaſe: Sed 
quere. So held in Scaccario, Hil. 16 Jac. | 


Acceptance of Rent reſerved on a Leaſe for Life or Years, which is voidable only, and not 
void, may make the Leaſe good. | 

A Feoffment, Gift, &c. that is made by Dureſs or Menace, and therefore voidable, may 
by another Deed of Defeaſance afterwards made between the ſame Parties become good. 
Bro. Defeaſance 17. 

Alſo Grants, Leaſes, and the Eſtates thereby made that are not good, may be made good 
and perfected by Releaſe or Confirmation. For which ſee Releaſe and Confirmation. 

Although a Deed appeared to be cancelled, it was decreed to be a good Deed, and that 
the Cancelling ſhould not deveſt the Eſtate out of Truſtees, Sc. And in the Lady Hud{n's 
Caſe, where the Father having taken Diſpleaſure at his Son, made an additional Deed of Join- 
ture on his Wife, but kept it in his Power, and being afterwards reconciled to his Son, can- 
celled the additional Jointure z yet the Wife after his Deceaſe having found the can celled 
Deed, recovered by virtue of it. So where two Settlements were made of an Eſtate, and 
the former was never publiſhed, but found amongſt waſte Papers; the Parties claiming by 
the ſecond Deed could not be relieved againſt the firſt Settlement. Clavering's Calc, 
2 Vern. 473, 476. 2 Cb. Rep. 100. 
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SECT. IX, 


Where a Will void or voidable in its Inception may become good by ſome Matter or 
Accident ex poſt facto, or not. | 


I a Feme Covert without her Huſband's Leave makes a Will of her Huſband's Goods, 
] and the Huſband after her Death connives at the Probate, and delivers the Goods ac- 
cordingly, hereby the Will of the Wife is become good; but if an Infant or mad Man 
makes a Will in the Time of his Infancy or Madneſs, and after the Infant or mad Man be- 
comes of full Age, or ſober, before his Death; theſe Wills are void. And yet if the In- 
fant at his full Age, or the mad Man when he is ſober, makes a Publication of this Will, 
it may perhaps be good. Perk. F. 501. Co. 99. 2 Co. 55. 

If a Man makes a former and a latter Will, and by the latter the former is revoked, and 
after the Teſtator declares himſelf that the former ſhall ſtand ; by this the former that was 
void before, is now become good again. And yet if a Man makes a Will that is void, and 
it be proved after his Death, this Probate will not make it good, but it remains void as it 
was before. If a Feme Sole makes a Will, and then takes a Huſband, whereby the Will is 
countermanded, and fo become void; if her Huſband dies, ſo that ſhe becomes Sole again 
this Accident will not make the Will good again, but it remains void till ; but perhaps by 
a new Publication after ſhe becomes Sole, it may become good again. Perk. $. 479. 4 Co. 61. 
Plow. 344. 


Se. X. 


When and where a Deed may be good in Part, and void in Part; or good againſt 


one Perſon, and void againſt another, or not; or good for one Time, and void for 
another, | | 


S to theſe Matters, obſerve theſe Differences: 
Firſt, When a Deed is void ab initio, and when it becomes void ex poſt facto. 

Secondly, When the Deed which is void # Part from the Beginning, is intire, and when 
it conſiſts of ſeveral Clauſes; and when it conſiſts of ſeveral Clauſes, when the ſeveral Clauſes 
are abſolute and diſtin; and when they are ſeveral, and yet the one has Dependancy upon 
the other : For if any of the Covenants of an Indenture, or the Conditions of an Obligation 
be againſt Law, or the reſt of the Covenants or Conditions be good and lawful; in this 
Caſc thoſe that are againſt Law, and the Deed as to that Part, are void ab initio, and the reſt 
of the Deed is good ab initio, So if three diſtinct Obligations are written upon a Piece of 
Parchment, and one of them only is read to the Obligor, and he being an illiterate Man 
ſeals and delivers the Deed ; in this Caſe this is a good Deed for that which was read, and 
void for the reſt ab initio. But if an Obligation be for 20/7. and it be read to the Obligor 
an Obligation of 20 s. this is void for the Whole ab initio. 11 Co. 27. 14 H. 8. 27, 28, 29. 

It a Deed be read as containing the Grant or Gift of an Eftate-tail and Letter of an At- 
torney to give Livery of Seiſin, and in that Senſe the Party ſeals it; and in Truth it is a 
Feoffment and Conveyance of an Eſtate in Fee-ſimple ; in this Caſe, although the Letter of 
Attorney were truly read, yet becauſe it has the Dependance on the Eſtate, it is void for all. 
11 Co. 27. Kelw. 70. 

If a Man be indebted to me 207. on a Contract, and 100 17. on an Obligation, and he pays 
m- this 201, and I am to make a Releaſe for it, and the Intendment of the Releaſe is no 
more; and it is ſo read to me, being an illiterate Man; but in Truth it is a general Releaſe ; 
in t"is Caſe it is good for ſo much as it is intended and was declared, and void for the reſt. 
11 Co. 28. Fitz. Feoffments and Faits 57. 47 E. 3:3: FTE . 

t the Condition of an Obligation be altered by Raſure, c. the Obligation alſo is thereby 
become void, becauſe the Condition and Obligation are one Deed; but if the Raſure, Sc. 
be in the Defeaſance of an Obligation, this will not make the Obligation void. Dyer 27. 

If a Deed contains divers diſtinct and abſolute Covenants, and any of theſe Covenants be 
altered by Addition, Interlineation, Raſure, or the like; by this Means the whole Deed, and 
not that Part only, is become void. 14 H. 8.25, 26. 11 Co. 28. 

f there be divers Grantors, Obligors, &c. named in a Deed, and one of them only ſeals 
the Deed 3 this is a good Deed as againſt him that ſeals it, and void as to all the reſt that 

0 not ſcal it, | 


9 X And 


814 


— 


5 Co. 23. 11 Co. 28. 3 H. 7. 5. =; 1 

By a Power of Revocation or a Condition a Deed may be made void in Part, and Continy 
in Force for another Part; and therefore it ſeems in the uſyal Caſe where a Deed is wy 
upon Condition that if ſuch a Thing be or be pot dong, that the Deed ſhall be void, or th 4 
theſe Preſents ſhall be void; that in theſe Caſes the whole Peed and all the Covenairs there; 
contained are void: But if the Frame of the Condition be, that upon ſuch a Thing to be 
or not to be done, it ſhall be lawful for the Feoffor, Leflor, Sc. to re-enter, or tha: th 
Demiſe ſhall be void without more Words; in thefe Caſes the Eſtate only, and thoſe "Fong 
nants that are incident thereunto, as for quiet enjoying, and the like, and the Deed as 4 
that Part only, is void ; and for other Covenants, that are collateral, and have no D. * 
dance upon the Eſtate, that the Deed remains in Force, and is good ſtill; for a Man may 
grant two Acres upon Condition to re- enter upon one of them. If it be intended that the 
whole Deed ſhall be void, the beſt way is to uſe theſe Words, Then theſe Preſents and every 
Thing therein contained ſhall be utterly void. Co. 173. Dyer 127. 

A Feoffment may be good againſt ſome Perfons and void againſt others, but cannot ceaſe 
and revive, and be good and void at ſeveral Times, as a Leaſe for Years, or a Grant of 
Rent, Sc. may in many Caſes; for a Grant may be ſuſpended, and a Leaſe for Years, 
may ceaſe and revive again; as if Tenant in Tail makes a Leaſe for Years, rendring 
205. Rent, and after takes a Wife and dies without Iſſue, and he in Reverſion or Rc. 
mainder endows his Wife (as he may); in this Caſe the Leaſe as againſt the Woman is re. 
vived, although it be void as to him in Reverſion or Remainder, 

So it Tenant in Tail makes a Leaſe for Years, and dies without Iſſue, his Wife enſcint 
with a Son, and he in Reverſion enters, and after the Son (being Heir to the Intail) is bora; 
in this Caſe the Leaſe which was before avoided by him in Reverſion, if it be ſuch 5 Lo 
as is warranted by the Statute, it is good againſt the Iſſue in Tail, and therefore is revived 
again. So if Tenant in Fee-ſimple takes a Wife, and then makes a Leaſe for Years and 
dies, and the Wife is endowed, ſhe ſhall avoid the Leaſe for her Eſtate, but after her Death 
the Leaſe will be in Force again. But if the Patron grants the next Avoidance, and after the 
Parſon, Patron and Ordinary, before the Statutes, had made a Leaſe of the Glebe tor Years, 
and after the Parſon had died, and the Grantee of the next Avoidance had preſented a Cle 
to the Church, who had been admitted, inſtituted and inducted, and had died within the 
Term, and the Patron had preſented a new Clerk to the Church, who had been admitted, 
inftituted and inducted; in this Caſe the Leaſe had not revived again, no more than if a 
Feme Covert levies a Fine alone, and the Huſband enters and avoids the Fine, the Eſtate 
ſhall revive againſt the Wife after his Death, for it is avoided as to her alſo as well as to 
the Huſband by his Entry. Co. Lit. 46. 7 Co. 8. 


8 EO T. XI. 
In what Caſes a Man may avoid bis own Grant, &c. ar not, and at what Time. 


| $i one Man grants to another an Office of Charge only, to which there is no Benefit or 
Fee incident; in this Caſe he may avoid and determine his own Grant at his Pleaſure 
without any Cauſe ren: But if there be any Fee or Profit incident to the Office, then he 
may not avoid the Grant of it, or put out the Officer without ſome Cauſe of Forfeiture; 
and if he does, the Grantee may have an Aſſiſe. And yet in this Caſe alſo he may put 
him out of the Office, altho* he may not deprive him of the Fee or Profit incident there 
unto. Bro. Grant 103. 

If one makes a Leaſe for Years of his Land rendring Rent, and after grants the Rent to 
J. S. and the Termor attorns, and after the Leſſor accepts of a Surrender of the Eſtate of 
the Termor; yet this does not avoid the Grant of the Rent, but the ſame ſhall continue ſtill. 
Bro. Grant 128. 


If a Diſſeiſor grants a Rent, Common, or other Profit apprender out of the Land, and 


after the Diſſeiſee enters and infeoffs him of the Land; in this Caſe the Rent is avoided, 


and the Common is gone. But if the Diſſeiſee releaſes the Diſſeiſor, in this Caſe he (ball 
not avoid his own Grant. Lit. §. 477. | 
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In Infant, and others diſabled, may impeach and avoid their own Grants in divers Caſes; 
ahich ſee before in Grants. Bk 1s FRY 

Where a Feoffment, Gift, Grant or Leaſe, is voidable in ſome Caſes, 
4 by the Party himſelf that made it, and not by others although th 
Heirs, Executors or Adminiſtrators; and in ſome Caſes it is voidabl 
dot by the Party himſelf and by others. And in ſome Caſes it is voidable only at ſome 
Times, and in ſome Caſes it is avoidable at all Times: As for Example, An Infant if he Infant. 

its by Fine muſt avoid it during his Minority, if he lives to be of full Age; otherwiſe 
be himſelf or any other ſhall never avoid it. But if he grants by Deed, this may be 
;yoided at any Time by himſelf, his Heirs, Executors or Adminiſtrators, or his Guardian 
i his Right, as the Caſe is. But a Lord by Eſcheat cannot avoid a voidable Eſtate 
made by his Tenant, being an Infant. And if a Woman Covert does any ſuch Act by Feme Covert, 
Need, it may be avoided by her Hufband during the Coverture, or her Heirs, &c. that 
re Privies after her Death. And if a Man De non ſane memorie does any ſuch Act, it may De nm ſane 
not be avoided by himſelf that is the Party denying it, but it may be avoided by his memvrie. 
Heirs, Sc. that are Privies. And if Tenant in Tail makes a voidable Leaſe not war- Tenant in 
unted by the Statute, he may not avoid it himſelf, but his Iſſue may. And if a Corpo- Tail. 
ration Spiritual, Sole or Aggregate, make Leaſes not warranted by the Statutes, they may Corporations; 
not avoid it themſelves, but their Succeſſors after their Death, Tranſlation, or other Re- | 
motion, may avoid itz or if a Biſhop makes ſuch a voidable Leaſe, the King when the 
Bihoprick doth come into his Hands, may avoid it. Co. Lit. 78, 45. 7 Co. 8. Dyer 
337 239. 


it may be avoid- 
ey be Privies; as 
e by others, and 


Her Xt 
Where Defefts and Miſtates in Deeds may be ſupplied and amended, or not. 


Defect in a voluntary Conveyance generally, ſhall not be ſupplied in Chancery; 
A but if a Man voluntarily makes a Settlement as a Proviſion 4 his Children, and 
for their Maintenance, ſuch a voluntary Conveyance ſhall be made good in Equity. 
Vern. 40. 

Defective Deeds, Conveyances, Securities, &c. have been made good in Equity in di- 
vers Caſes, for which ſee 2 Vern. and Mod. Ca. in Law & Eq. 63, 68, 152. Ar. Ca. 

. 23, 170. 
af having two Nephews, who were his Heirs at Law, by Conveyance executed in his 
Life-time, ſettled all his Lands to the Uſe of himſelf for Life, Remainder to his Iſſue, 
if he ſhould happen to have any, Remainder to his Nephews; but in the Enumeration 
of the Particulars of the Lands a Miſtake was made; but the Conveyance being merely 
voluntary, the Court refuſed to amend it, but left the Land to deſcend equally between them. 

Vers. 37, 38. 

The reciting Part of a Deed is not a neceſſary Part either in Law or Equity; it may be Recitals: 
made uſe of to explain a Doubt of the Meaning of the Parties, but hath no Effect or Ope- 
tation; and let a Deed be never ſo ill drawn, and the Miſtakes and Miſrecitals ever ſo many, 
yet if the Deeds were really executed by the Party, all this will not be a ſufficient Ground 
In Equity to ſet aſide this Deed. 3 Chan. Ca. 101, 118. 
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CH AP. VIII. 
General Rules foz the Expoſition of Deeds and Whig 


* 


Ber. L 
Of Deeds. 


N the Conſtruction of Deeds it muſt be conſidered, 
Deeds in Firſt, How a Deed in the Groſs ſhall be taken and enure. 
Groſs. Pa Secondly, How it ſhall be taken and expounded in the ſeveral Parts and Pieces 
of it. 
And as to the firſt, theſe Rules are to be known : 
Ability of 7. If ſeveral join in a Deed, and ſome are able to make ſuch a Deed, and ſome are ng, 
Perſons. this ſhall be ſaid to be the Deed of thoſe alone who are able. And fo e converſe, if a Deed 
be made to one that is uncapable, and to others that are capable; in this Caſe it ſhall enure 
only to him that is capable. Co. Lit. 302. Perk. F. 66. 
Intent of the 2. It ſhall enure as much as may be according to the apparent Intent of the Parties. Huch. 
Parties, Law 58. 
W 3. A Deed that is intended and made only to one Purpoſe may enure to another; for if 
Effect intend- it will not take Effect that way, it is intended it may take Effect another way, Vide Der 
ed, 251. 2 Co. 35. Co. Lit. 49. | | 
Where a Conveyance will not take Effect the way it was intended, there rather than 
it ſhould have no Effect, it ſhall paſs by another way than what the Parties deſigned, 


Lucas 35. | 
2 ſhall never be void where the Words may be employed to ſome Intent. Pha. 
160. 6. 
Effect. 4. When a Deed is made it ſhall enure as it may, and ſo as it may have and take the 
moſt and beſt Effect that may be according to Reaſon. Vide Plow. 140, 59. Co. Lit, 
302. 


In Conveyances we are to Reſpect two Things, the Form and Effect of them; and in 
all Caſes where the Form and Effect cannot ſtand together, the Form ſnall be rejected, 
and the Effect ſhall ſtand. 2 Leon. Caſe 25. p. 17. 
Election. 5. When a Deed may enure to divers Purpoſes, he to whom the Deed is made ſhal 
have Election which way to take it, and he may take it that way as ſhall be moſt for 
his Advantage. Co. Lit. 301. Dyer 251. 
Words, 6. The Words of an Indenture are the Words of both Parties. Cro. Fac. 398. fl. 4 
Lucas 47, 48. Tho' they are ſpoken as the Words of one Party, yet they are not tis 
2 only, for he has the Conſent of the other Party to every one of theſe Words, 
0W. 134. 
But not ſo in a Deed Poll, for they are only the Words of the Grantor, and ſhall be taken 
moſt ſtrongly againſt him. 1 Plow. 134. a. 2 Rol. Abr. 65. Co. Lit. 146. Lucas 47. 
Charge out of 7. If one has divers Eſtates in Land, and he makes any Charge or Grant upon or out df 
Eſtates. it; this ſhall iſſue out of all his Eſtates. And if one has a Poſſeſſion and an antient Rigit, 
and grants a Rent-charge out of the Land, or makes a Leaſe of the Land; this ſhall iſſue 
out of both the Eſtates, and it ſhall enure from him having ſeveral Eſtates, as it ſhall ervr? 
from ſeveral Perſons having the ſame Eſtates. Quando duo jura concurrant in una peſ. cl 
equum eſt acſi eſſent in diverſis. Vide Perk. F. 592. 
Rent-charge 8, If one that has a Rent-charge out of a Manor by Grant, reciting his Grant, grants the 
enures by Ex- ſame Rent to a Leſſee for Life of the Manor out of which the Rent ifſues, to have and fe- 
3 ceive to him and his Heirs, and ſurrenders to him the Deed; this ſhall not enure to ext 
guiſh the Rent but by way of Grant, of which the Heir of the Leſſee for Life may tale 
Advantage, if he does not by granting away the Rent, purchaſing the Reverſion of ©: 
Manor, or making a Feoffment of the Manor, and thereby committing a Forfeiture, or *f 
ſome ſuch like Means prejudice himſelf; for by theſe Means the Rent will be cxtinct and 
determined. 
Office of be 9. It hath been held, that the Conſtruction of Deeds is the Office of the Court, and iht 
Court. the Contents are not to be proved by Witneſſes, but only the Fact touching the Execd. 
tion. 3 Cb. Rep. 94. 
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"wk For the Conſtruction in the ſeveral Parts there are ſome Rules in general : Deeds in ſeve- 


, | Parts, 
|, That the Conſtruction be favourable, and as near the Minds of the Parties as poſſible. Minds of Par- 


ties. 


That it be reaſonable, and according to indifferent and reaſonable Underſtanding. Reaſonable 
Too much Regard is not to be had to the Nature and proper Diſtinction, Significa- Words. 
505 and Acceptance of Words and Sentences, to prevent the ſimple Intentions of the 


Part” That one Part of the Deed be conſtrued by and help to expound the other, and the Parts to be 
are preſumed to with one another. compared. 


F That the Conſtruction be ſuch as the whole Deed and every Part of it may take Effect 
u the Purpoſe as much as may be for which it was made. 
6, All the Words in the Deed are to be taken moſt ſtrongly againſt him who ſpeaks them, Advantage of 
and in molt Advantage to the other Part. Ti any bg Grantee. 
if there be two Clauſes in a Deed repugnant one to another, the latter ſhall be rejected, Rejection of a 


repugnant 


but on the contrary in den Clauſe. 


3. That chat which is generally ſpoken be generally underſtood, unleſs it be qualified by Generally 
ſome ſpecial ſubſequent Words. a | ſpoken, 0 
un ger itood. 


That if Words admit of a double Intendment, and the one is with Law and the other words wi 
zgain{t it, it is to be taken in that Senſe which is agreeable to Law. Co. Lit. 42. a. b. the Law, not 
10. Whereſoever you once uſe the Words for your Purpoſe, you ſhall not uſe it for an- againſt it. 

ather Conſtruction. Lit. Rep. 28, 281. i | 
11. That Things doubtfully ſet down be applied to him to whom they are properly be- 


longing. ; 
= That ſuch Conſtruct ions be made of the Abbreviations as the Deed may not loſe its 


Force. 


For more concerning the Expoſition of Deeds, ſee the fixth Chapter, under the Name of each | 
reſpective Deed z and Chapter ve, concerning each Part of a Deed. 


82 CT. 11, 
General Rules for the Expoſition of Wills. 


EF HEY muſt have a favourable Interpretation, and as near to the Mind and Intent of Intent of Te- 
the Teſtator as may be, ſo that it be not repugnant to Law; as if Lands are devi-ſtator. 
ſed to one and his Heirs Female, they ſhall take by ſuch Deviſe. By whatever Words 
Lands will paſs in a Deed, they will paſs by the ſame Words in a Will, and the ſame Words 
that will make a Condition in a Deed will make the ſame in a Will. | 
2. A Teſtator being inops conſilii, there ought to be a Conſtruction made of his Words 
to anſwer his Intent as near as may be, appearing in other Parts of his Will. Latch 33, 
95, 42. T. Raym. 456. And not by any Averment. Latch 35, 36. 
3. The Words in a Will which diſinherit an Heir muſt have an apparent Intent, and not 
be ambiguous and doubtful. Cro. Car. 269. Lucas 520. 
4. The Law favours the Intent of the Deviſor, and will not ſuffer his Will to be void, 
if by any reaſonable Conſtruction it can be made good. 2 Will. 282. 
5. If the Intent be not apparent out of the Words, then it muſt be expounded by the 
Common Law. Latch 39, 40. | 
Pi The Intent is to be conftrued by the Words of the Will, and not by any Fhing 
epors. Latch 42. © 
7. When any Chantels real or perſonal are given to an Executor by a Will, the Exe- EleQion. 
ar has an Election given him by Law to have or take them in the Right of Legatee, or 
& Executor. UE 
8. The Ordinary cannot refuſe a Probate to an Executor, becauſe he is an abſconding Probate. 
Perſon; for the Teſtator has truſted him; nor can he inſiſt on Security, for he has a Tempo- 
al Right, which he cannot ſue for before Probate, 1 Salk. 299. > 
9. When a Deviſe of Goods or Chattels is well made, the Aſſent of the Executor is ne- Aſſent of Exe: 
Clary to the Perfection thereof; for till then the Legatee may not meddle with the Thing eutor. 
Ceviſed, but the Agreement of the Executor or Adminiſtrator is not neceſſary in a Deviſe 
d Land; and if there be many Executors, the Aſſent of any one is ſufficient. 
10. A Perſon that may make a Teſtament, or deviſe his Goods and Chattels, may make . an 
n Executor; and any Perſon that may be a 7 or Legatee may be an Executor: * 1 918 
* | a 
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Words, 


Part i. 
if an Infant be made an Executor, he cannot meddle with the Adminiſtration of the 5 
till he be ſeventeen Years of Age. me Good, 
11. A Perſon Non compos cannot be an Executor nor Adminiſtrator ; an Admig 
becomes Bankrupt, Adminiſtration may be revoked ; but Adminiſtration ſhall not be wur 
ed tho' the Executor becomes Bankrupt. 1 Salk. 36 & 39. Slat. 
12. In Wills the Judges ought to know the Intent of the Parties by certain and c 
Words, agreeable and conſonant to the Rules of Law. 1 Co. 35. a. | cnſible 
13. The Words in a Will ought to have a favourable Conftrudiion, becauſe made ſ 
times in extremis, inops conſilii, and ſhall be ſo marſhalled to make it good, that tho 12 
which are laſt ſhall be put firſt. 2 Plow. 540. ö. 541: a. 546. 2. ordy 
14. An expreſs Deviſe ſhall not be altered by doubtful Words. Hob. 65. G., Gar 
I, 52. | ; Frag 1 N 
8 15. Expreſs Words in a Condition in a Will may amount to no more than a Limitar 
Mod. Rep. 86. 1 Vent. 200. 1 Brownl, 65, 1 Rol. Abr. 412. Cro. Eliz. 204. Ow 75 
2 Mod. 7. 1 Lut. 809. 3 Mod. 32. bY n, 


For more concerning the Expoſition of Wills, ſee before Chap. 6. 8 23. Of { 
Teſtaments, 3790210, 0 On 


The END of the FIRST PART, 


| 
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Batoꝛ. Abatement, what. Page = 
Who is an Abator. 
An Abator is lawful Owner againſt all Men 
but the right Heir. 


4 
In what Time an Abator may be ſued. 4 


Difference between re and Abatement. 
109 


Ability, See Alien, Artificers; Attainder, Baron 
and Feme, Baſtard, Corporations, Deaf and dumb 
Perſons, Ecclefiaſtical Perſons, Feme Covert, Fe- 
lony, Felo de ſe, Ideots, Infants, King, Lunatics, 
Outlaws, Papiſts, Queen. 


acquiſi tion. Of acquiring real Eftates. 1 #01 15 

Acquiſition. See Conveyance, Deſcent, Entry, 
Eſcheat, Forfeitures and Loſſes in Civil Caſes, 
Preſcription, Purchaſe, 


Acquiſition, The different Ways of acquiring or 
conveying Perſonal Eſtates in particular. 11 
Of acquiring or conveying Perſonal Eſtates by 

Act in Law, by Act of the kun or by a 


mixed Act. 7g, g 
The Acquiſition of Property by A in Law. 

| 115 | 

By Succeſſion. 1242 £205) zii dg | 
By Devolution. £11tTts5 
By Prerogative. | re Ks 
By Cuſtom. | 201-4 Chg 
By Judgment. | 6 15 


By Sale in a Market overt. + 115 
The Acquiſition of Property by Act of. the 


Party. 116 
By Grant. 0091192451 ne 94 y6m as | 
By Contract. r 24 * 116 
By — 1% lian m 31175 f BUG 


Acquiſition. The Acquiſition of Property by a 
mixed Act, partly by A& of Law, and partly 


by Act of the Party. Page 116 
Of acquiring or conveying Perſonal Eſtates by 
Gift. 116 
By Marriage. 127 
By Executorſhip. _ 127 
By Adminiſtration and Diſtribution: {1.1145 
By Legacy. 152 
By Judgment and Execution. 189 
By Cuſtom. 160 
By Means of Forfeitures and Loſſes in Civil 
_ Caſes. 161 
Buy Means of Forfeitures and Loſſes in Criminal 
Caſes. 16 


4 
Acquiſition. See Adminiſtrators, Cuſtom, Diſtri- 
bution, Executors, Execution, Forfeitures and 
Loſſes in Civil Caſes, Forfeitures and Loſſes in 


Criminal Ca ſes, Gift, y c ee * 
riage, Sale. | 


Adminiſtration, &c. Of acquiring Eſtates, Se. 


Buy whom Adminiſtration — be W 145 
Power given to the Ordinary by Stat. 31 E. 3. 


1 
How = ok was before the Seatute. me 


W hat Alterations that Statute has made. 146 
Io hom Adminiſtration may be granted. 146 


Letters ad colligendum bona defuncti. 147 
- Adminiſtration de bonis non, Sc. 147 
\ Adminiſtration cum teſtamento annexo. . 147 
: Adminiſtrations durante minori tate. 147 
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by Adminiſtration and Diſtribution, 145 
| n what, and who is an Admini- 
| ſtrator. 45. 788 

Kinds of Adminiſtrators. 788 


1 
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o? 
4 
* 
1 
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Apprentices, 
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Adminiſtration, &c. 


niſtrator durante minori ætate. Page 147 


As to bringing Actions. 147 
Selling the Goods. 147 
Granting Leaſes. 147 


Adminiſtration durante abſentia extra regnum. 
Adminiſtration pendente lite. | 147 
Where Adminiſtration does not ceaſe. 1474" 
The Intereſt of an Adminiſtrator in the Goods, | 
Sc. of the Inteſtate. 148 
The Power of an Adminiſtrator. 148 
The Office and Duty of an Adminiſtrator ; — 
therein how, to whom, and of what Diſtri- 
bution is to be made. : 
Diſtribution how to be made. 148 
Of bringing into Hotchpot according to the 
Statute of Diſtribution, where Proviſion has 


already been made for ſome of the Children. 
149 
Eſtates pur aufer vie. 132 


Eſtates in London and the Province of York. 152 
Of the Adminiſtrator's accounting. 152 
Where Adminiſtrators ſhall have an Action of 
Covenant. 378 
Where Adminiſtrators are bound a the Cove- 
nant of the Inteſtate. 


Agreements. What ſhall be gd an Agree- 
ment, and what Agreement amounts to a Co- 
venant. 455332 
Where Agreement has a mutual Remedy. 353 
Where a Recital amounts to an Agreement. 3 3 
Agreement of the e and Covenant of 
++ Leſſor. | 35 : 
Agreement of him to whom a Deed is made 
how neceſſary. 436 
6 een of a neee to the Surrender. 


746 
allens. Whather capable of taking by Deſcent. 
425 10 

By Purchaſe. 


| Perſons naturalized or made Denizens when in- | 


capable to take Grants, 66 
An Alien may be an Executor. 129 
Whether an Alien may make a Feoffment. 493 


Of a Recovery ſuffered by an Alien. 609 
Of a Grant by an Alien. 662 
Whether an Alien may be a Grantee. 664 
May make a Will. 791 
amendments of Errors in a Common Recovery. 
620 


Antient Demeſne. Of a hay ſuffered of 
Lands in Antient Demeſne. 6 16 


apprentices. Covenants concerning Apprentices. 


8 
Action by an Ap entice. 


Covenant againſt an Apprentice, and thoſe 

bound with him. 448 

Againſt Executors of the Maſter. 
* 
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The Power of an Admi- | 


147]. 


148 


Who. 


9885; 38a | 


447 | 
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Attificers going beyond Se 
by cers oo NO i inn n 
Le 50 


Exerciſing or teaching their Trad 
Parts, incurs a Forfeiture of Lands mn Foreg 


Cannot be an Executor. 115 
Nor a Legatee. 29 
5 3 53 
Aﬀets. What ſhall be Aſſets. 1 


Allignee. Where an Aſſignee ſhall 
an Action of Covenant. 0 9 3 0 
8, 79 


: Where the Aſſignee ſhall be liable to a; Action 


of Covenant. 381, 382, 2 

10 far an Aſſignee is chargeable with 2 
c. 

116 


ally ment. How a Tm may be af 
ruſtee who was never in Poll jon. — i 
Cm that the Leſſee ſhall not aſſign, . 
Aſſignment _ the Aſſignor and Aſſignee 
Things requiſite in an AMgnment. 5 | 
Of what an Aſſignment may be made or not, 


How far a Grantor or Grantee, Leſſee or ki 
Aſſigns, are chargeable before or after an Af. 
ſignment made, with the Rent, &c. 5726 


Attainder. Whether any may be Heir to a Man 
convicted of Treaſon or Felony | 
How far a Perſon convicted 1 Teds or Fe- 
lony may purchaſe. 46 
| s of Perſons attainted of Treaſon or Fe 
lony ſhall eſcheat. 73, 76, 77 
Of ſeizing Goods and Chattels of Felons. 78 
Of Forfeiture by Attainder of High Treaſon. 


042-240 
When the King ſhall be veſted of the Lands, 


Sc. forfeited. (016171000 
Of Forfeiture by Attainder of Miſprifion of 


Treaſon. 110 
Of Forfeiture by Attainder of Petit Treaſon or 
Felony. 110 
Standing mute. 110 
Challenging Jurors. 110 
How the Forfeiture differs from High Treaſon. 
110 


Of Gavelkind Lands. [See Gavelkind.] 111 
When the Lands ſhall be veſted in the King 


112 
Of ſeizing Goods before Conviction. 112 
Forfeiture at the King's Will upon Statute. 112 
Of Forfeiture in Caſe of a Felo de /e. 113 
Of Forfeiture by Attainder of Manſlaughter. 113 


Of Attainder by Outlawry, Oc. 113 


Of a Præmunire. 644.6 B14 

A Perſon attainted may not make an Exceutr 
12 

But may be an Executor. 129 

Whether he may give, grant, Sc. 177 
Whether an attainted Perſon may make a Feat 


ment. 


449 


a 


—pankrupts. 
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Of a Recovery ſuffered by one at- 


ttatnder: Page 609 

tainted. . 856 
ſon attainted. | 4 
SANT Felon may make a Will. 791 
ke 

op, Who may be an Attorney to ma 
ow” y of Seiſin. 521 
ent what. 677 
aride Kinde of Attornment. 678 
The Effect of Attornment. 678 
In what Caſes the Attornments of Tenants is 
neceſſary or not, and void or not. 678 
By whom an Attornment may and muſt be made 
or not. £9 679 
To whom an Attornment may and muſt be 7 
or not. 


At what Time an Attorment muſt be made. 680 
How to make an Attornment, and what ſhall 

be ſaid a good Attornment or not. 680 
Attornment for Part of the Grant good for the 


Whole. | 680 
Attornment to one good to others. 681 
by one good for others. 681 
Who ſhall be compelled to attorn or not, and 
when. „ e 681 
How an Attornment ſhall. enure and be _ 
| | 681 
How an Attornment ſhall relate. 682 
Of Attornment upon a Fine. 3686 
Whether Attornment is neceſſary in a Bargain 
and Sale of Land. 653 


dAverment. Of Averment of Uſes, or the Proof 
of Uſes by Witneſſes. 2 275 640 


Bankrupts. Purchaſe from a Bankrupt not to 
be impeached unleſs a Commiſſion ſued out 
within five Years, Sc. g 57 
Eſtate deveſted by Bankruptcy, Rats net T6 93 
Who may be a Bankrupt, and what Acts make 
a Bankrupt. - 93 
How Lands, Tenements and Hereditaments 
may be forfeited: and loſt by Bankruptcy. 95 
Sale of Bankrupts Lands, Sc. 3 11196 
Copyhold Eſtate. |. 1 40 21496 
Commiſſioners to account to the Bankrupt. 96 


Sale of Goods, Chattels and Debts, Sc. 96 


Lands or Goods purchaſed, deſcending or 
coming to a Bankrupt after Bankruptcy, and 
before Debts paijc. lane 97 

Lands conveyed before Bankruptcy: . 


97 

Lands conveyed. to others, or Debts transferred 
in other Mens Names. 3/1 $691.00 97]: 
Of Debts due to the Bankrupt. 97 
How the Bankrupt's Lands and Goods ſhall be | 


divided notwithſtanding Judgment, Cc. 98 
Sale of Lands intaileddee.. 98 
And of mortgaged Lands. 

in Poſſeſſion. 

PakrT 1, 


4 


| 
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| 


Bankrupts. Appointment of Aſſignees. Page 99 


How 5 the Statutes relating to Bankrupts ex- 
tend. 


Entring Proceedings on Record. 145 
Diſpoſal of Perſonal Eſtate. 100 


Bargain, &c. A Bargain and Sale what. 630 


Kinds of Bargains and Sales, viz. of Lands or 
Goods. 


651 

The Effect of a Bargain and Sale. 651 
Who may make a Bargain and Sale, or not. 
651 

To whom a Bargain and Sale may be made, or 
not. 052 
Of what Things a Bargain and Sale may be, or 
not. 652 
By what Deed a Bargain and Sale of Land may 
be made. | 652 
By what Words a Deed of Bargain and Sale of 
Land may be made. 652 
What Conſideration is requiſite in a Bargain 
and Sale of Land. 652 
Whether Livery or Attornment is neceſſary to 


a Bargain and Sale of Land. 657 
Of inrolling a Bargain and Sale of Land in the 
Courts at Weſtminſter, or before the Cuſtos 


Rotulorum, &c. 654 
What is to be paid for Inrolment. 655 
Where the Inrolment is to be kept for Inſpec- 


tion, = 055 
How to inrol Deeds in the King's Bench. 655 


Of inrolling Bargains and Sales in Lancaſhire, 


Cheſhire and Durham. 655 

In Zorſbire. 656 

What Deed ſhall enure as, and be deemed a 

Bargain and Sale, or not. 656 

How a Bargain and Sale ſhall be taken. 656 
Of Lands. 


Of Goods. 656 
How and to what Purpoſes a Deed of Bargain 

and Sale of Lands, and the Inrolment there- 
Upon, ſhall relate. | 657 
Of Goods and Chattels. 658 


Baton, &c. Where by Marriage the Perſonal 
Eſtate of the Feme is veſted in the Huſband. 


C3445] | 1412351 £27 
Grants, Sc. by both Huſband and Wife to 


others. 


| 167 

Or one of them to others. 169 
The Huſband alone. 169 
The Wife or other Woman alone. 173 


By Huſband and Wife to one another. 174 
Where the Huſband and Wife, or the Survivor 


of them, ſhall be intitled to an Action of 
Covenant. | 379 
Where the Huſband ſhall have Covenant in the 
- Right of the Wife. 379 
Where the Huſband and Wife are bound by a 
Covenant. 334 


/ 4 2401 99 | Of a Feoffment made by Baron and Feme. 494 
Fraudulent Sales, and the Bankrupt's. Continuing 
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Of a Fine by Baron and Feme. 543 


8 8 Baron. 
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Colluſion. 
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Common Recovery, 


Baron, c. Fine acknowledged by a Feme 
Sole, who marries before the Day in Bank, good. 


Page 545 

Of Fines by or to Huſband and Wife, or one 
of them. 559 
By the Baron of the Feme's Lands. 559 
Of his own Lands. 559 
By Baron and Feme, Tenants in ſpecial * 
0 

By a Feme Covert alone. Wo 


Wife within Age. 561 
How the Act of the Huſband ſhall bind the 
Wife. 561 
Of a Recovery ſuffered by Baron and Feme. 
| 598, 600, 608 
Of a Leaſe by Baron and Feme. 684 
What Leaſes (or other Acts) may be made (or 
done) by the Huſband, with the Lands he 
has in Fee-ſimple or Fee-tail, in the Right 
of his Wife, or jointly with herz and what 
Leaſes made by him of ſuch Lands are good 
or not, and how. 688 


Baſtard. Baſtard cannot be Heir. 4.2 
Where the Entry of a Baſtard and his dying 
ſeiſed ſhall bar the Mulier, Sc. 41, 42 10 45 


Baſtardy a Cauſe of Eſcheat. 73 
A Baſtard may give and grant. 663 
Biſhops, Sce Eccleſiaſtical Perſons. 
Bonds. See Obligations. 
Bozough. & c. The Cuſtom of Borough-Engliſh. 
27 
CC Ivcelling. Of cancelling a Deed. 809 
Of cancelling a Will. 811 
Ceſtuy que Ale, and Ceſtup que Truſt. Ce- 
fluy que Uſe who. 62 


Of a Feoffment made by Ceſtuy que Uſe. 404 
Of a Recovery ſuffered by Ce//uy que Truſt. 607 


Chancery, How a Fine levied in Purſuance of 


a Decree in Chancery works. 578 
Chancery, See Equity. | 
Charitable Uſes. Deſcription of. 636 


Claim what, and the different Kinds of Claim. 


579 

Of Nonclaim. 580 
The Time of Claim. 581 
Where there is no need of Claim, 584 
Of avoiding a Fine by Claim. 592 
odicil what. 789 
Erbe Nature and Effect of a Codicil. 789 


Colluſion. Of Deeds made or concealed by 


Colluſion. 
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Who may ſuffer a Common Recovery. 60) 

Of what Things a Writ of Entry may be 

brought, i. e. of what a Common Recovery 
may be ſuffered. 61⁰ 

Of what Things a Writ of Entry does not lie. 

612 

Rules to be obſerved in placing Particulars in a 
Writ of Entry. 612 

How to ſuffer Common Recoveries. 613 

Of ſuffering a Recovery by the Parties in open 
Court. 613 

Of ſuffering a Recovery when the Parties ap- 
pear by Attorney. 615 

By Warrant before a Judge. 615 

By Dedimus Poteſtatem. 615 

How to ſue out a Dedimus. 615 

How to ſue out a Writ of Entry. 615 

How to ſue out the Writs of Summons and 
Seiſin. 1 5 616 
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it, and the Summons. a 616 

The Rule for the Payment of Money in the 
Alienation-Office. 616 

Of drawing Recoveries, and entering the Sum: 
mons, Mittimus, Tranſcript and Recovery 
on the Rolls. 617 
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docketting, ſigning and ſealing it, &c. 617 
Of Execution after Recovery, and the Eſtate 


618 
fees for 
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Common 
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The Remedy of Recoverors againſt Le 
Rents, Services and Waſte. 1 
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W hat will extinguiſh, ſuſpend or diſcharge a 
Covenant. 397 
How a Covenant ſhall be taken and expounded. 


399 

Joint and ſeveral. 400 
To convey Lands of the Value of, Sc. 400 
That the Leſſee ſhall make Eſtates. 400 
That the Leſſor ſhall have the firſt Refuſal. 400 
To do one Thing for another. 400 
'That the Leſſee ſhall have the Fee. 400 
To do a Thing to F. S. or his Aſſigns. 401 
For quiet Enjoyment. 401 
To be free from Incumbrances and Charges. 401 
To repair the Houſes. 402 
To have Houſe- boot, &c. 402 


Where a Covenantor ſhall be relieved in Equity. 


403 
Of the particular Kinds of Covenants relative to 


their Uſes, which are either ſuch as are com- | 


monly annexed. 403 
To all Kinds of Eſtates; or 403 
To Eſtates for Lives or Years, and not to 

Eſtates in Fee- ſimple; or 403 
Which may or may not be in Deeds of Con- 


veyance of Land, or may be in Articles of |. 


Covenant only. 403 
Of Cavenants commonly annexed to all Kinds 
of Eſtates. 403 
That the Covenantor is lawfully ſeiſed (or pol- 
ſeſſed) of the Premiſſes. 403 
That the Premiſſes are of ſuch a yearly Value. 


| 404 
That the Grantor, Sc. has a Right to ſell, Cc. 


40 
For peaceable Enjoyment, 2 
Free from Incumbrances. 415 
To make further Aſſurance. 417 
To ſtand ſeiſed to Uſes. 418 


Covenants commonly annexed to Eſtates for 
Lives or Years, and not to Eſtates in Fee- 
ſimple. 419 

| 3 


| Covenants, Concerning the Payment of f 


and other Payments iſſuing out of Lang * 
| | 1," M 
Where Rent is to be demanded. #19 


420 
424, 
125, 444 
425 


Covenant to pay Taxes. 

Concerning Reparations, 

Where one is bound to repair, 
Where Notice to repair muſt be given 
Where Covenant will -lie, and what is a Breach 


That the Leſſee will not aſſign, e * 
miſſes leaſed. 8 Fo 
That the Leſſee will drain the W ich! 
0 1 Land. ro np 
at the Leſſee will do all reaſonabl 
of the Leſſor. | owe Charge 
That the Leſſee ſhall have Houſe-boot, Gs ©? 
That the Leſſor may view the Premiſles, 4 
That the Leſſee will render up the Poſſcflions 
at the End of the Term, and in good Condi. 
tion. 
Covenants which may or may not be in Deck 
of Conveyances of Lands, or may be in Ar. 
ticles of Covenant only. 


To pay Money. 2 
To make Aſſurances of Land. 8 
According to Draughts made. 436 
To make Eſtate of ſuch a Value. 436 
Of ſuch a Quantity. 436 


To ſuch a Perſon. 436 
Uſual Covenants. 437 
Such Aſſurances as the Grantee or his Counſel 

ſhall adviſe. 437 
Reaſonable Aſſurance. 437 
Whoſe Counſel to adviſe. 439 
To give Security upon Procurement of an Of. 


fice to pay ſo much yearly. 
To ſave harmleſs and 1 demnified, — 
Concerning Marriages and Portions. 443 
Concerning building Houſes, Cc. 444 
To permit Things to be done, 445 
To account. 446 


Concerning Apprentices and Servants. 447 


Action by an rpg 44 
Covenant againſt an Apprentice, and thole 

bound with him. | "466 
Againſt the Executor of the Maſter. 449 


To do Things. 


- 


449 
Of Covenants determining with the Eſtate, and 
of ſuing on Covenants after the Eſtate deter- 


* 


mines. | | 449 
What Covenants are good or void in a Leaſe. 

4 | | 451 

| Of Conditions to perform Covenants. 280 
Covenants 7 fand ſeiſed to Uſes. 418 


The Difference between a Covenant fo ſtand 
|  ſeiſed to Uſes, and à Feoffment to Uſes. 408 
What a Covenant to ſtand ſeiſed to My 
to raiſe an Uſe by v 
648 


The Things neceſſary | 
of Covenant to ſtand ſeiſed. 


Cove- 


. 
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Cobeng The 0 10 a4 Covenants to 
1ants. The Conſideration in Cov 

Cob leite to Uſes. f n Page 648 

What amounts to a Covenant to ſtand ſeiſed, or 


not. ; | 649 
Who may covenant to ſtand ſeiſed to Uſes. 649 


To whoſe Uſe Covenants to ſtand ſciſed may | 


, or not. 7 49 
or het a Covenant to ſtand ſeiſed may not be. 


650 
What Words amount to a Covenant to ſtand 


ſeiſed. 6 50 
Covenants, See Uſes, and Declarations of Uſes. 


Covin. Where a Fine ſhall be avoided for co- 
vin. | 550 


Curtely. See Tenant. by the Curlcſy. 


Cuſtom. The Difference between Preſcription, 
Cuſtom and Ulage. 72 
Of acquiring Things perſonal by Cuſtom. .160 


Heriot. we 160 
Heriot-Service. 160 
Heriot - Cuſtom. 160 
Mortuary. 160 
Heir-Looms. 160 
Foreign Attachment. 160 
Bills of Exchange: | 160 
D ATE. Of the Date of a Deed. 237 


Deaf, &c. Whether ſuch Perſons can make a 
Feoffment. 


2 493 

Of a Grant by a Perſon born deaf and dumb. 
663 

Whether a deaf and dumb Perſon can make a 
Will. #4 791 
Death. Where a Fine ſhall be avoided by the 
zath of any of the Parties. 3587, 589 
Deceit, Where a Fine ſhall be avoided for De- 
ceit. 591 


Declarations, &c. Of Deeds declaring (or 


leading) the Uſes of a Feoffment, Fine or Re- 


covery. 622 
Of what Aſſurance a Uſe may be declared. 637 
Of declaring the Uſe according to the Eſtate 
the Party has in the Land. 637 
By what Deed Uſes may be declared. 638 
When a Declaration of Uſes may be made. 638 
Of a precedent Agreement for the Limitation 
of a Uſe. ; 21 639 
Of the Certainty of the Declaration of Uſes. 639 
Of Revocations and new Declarations. 754 
In what Caſes a Perſon may make a Revocation, 
and a new Declaration both, or only one of 
them. % ba 755 
Declarations, &c. See Dies, and Covenants 10 
Hand ſeiſed to Uſes. | 


PART I 


Deeds. Of Deeds in general, and the Things 


incident thereto. Page 164 
Deed what. 164 
Charter what. 164 
Muniment what. 164 
The Eſſence of a Deed. 165 
Things incident to a Deed. 16 


In what Hand or Language a Deed muſt bo 


written. its 
On what a Deed muſt be written, 16 
Who is able to contract, or to give, grant, Sc. 
106 
Diſabilities by Common and Statute Law. 166 
Bodies Natural or Politic. 166 
General Rules. 166 
Who are incapable to make a Deed. 166 
Who are capable. 166 
Tenant in Fee-ſimple. | 166 
in Tail. 166, 182, 190, 191 
for Life or Years, 1066 
Eccleſiaſtics, 166 


Who may make Eſtates for Lives or Years. 166 
Who may grant, Sc. | 16 


Grants, &c. by both Huſband and Wife 4 


others. 167 
Grants by one of them to others. 169 
The Huſband alone. 169 
The Wiſe or other Woman alone. 9 —— 77 


By Huſband and Wife to one another. 174 
Huſband to the Wife. 


Wife to the Huſband. 174 


Grant, Sc. by ſcveral, though only one has 
Right. 


174 
Grant, Sc. by an Infant. 7 
By a Corporation. | 176 
By a Diſſeiſor or Feoffee of a Diſſeiſor. 176 
By a Copyholder. 176 
By one blind, deaf and dumb, 176 
By a deformed Perſon, Leſſor, Sc. 177 
By an Hermaphrodite. 177 


By Perſons attainted of Treaſon or Felony. 177 
By outlawed Perſons, 
By an excommunicated Perſon, 177 


By a Man that is drunk, 


<3 177 

Buy an Ideot or Lunatic. 177 
By an alien Enemy. 178 
By Perſons dead in Law. 178 
By a Baſtard. - 178 
By Executors or Adminiſtrators. 178 
By a Jointenant, Tenant in Common, or Co- 
parceners. 174, 178 

By a Diſſeiſor or Diſſeiſee. 176, 181 
By a Perſon not in Being. 182 
By Leſſor or Leſſee. 182 
By one who is not the Owner. | 182 
By Tenant in Tall. 182, 191, 195 
Second Grant of the ſame Thing. 182 
By one out of Poſſeſſion for the preſent, 183 
By one before Entry or Seiſin. 183 
By an Heir. ; 183 
By one that has but a Right or Title of Entry, 
Sc. 183 

By Feoffor, Feoffee, Mortgagor, Mortgagee, 
Donor, Donee. 184 


10 B Deeds. 
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The TABLE. 


Deeds. 


Deeds. By one who has but an Intereſſe termini 


or Poſlibility. | Page 185 
By a Servant of his Maſter's Goods. 185 
By Eccleſiaſtical Perſons Offices. 185, 186 
Biſhops. 187, 188 
Dran and Chapter. 189 
Prebend. 189 
Parſon or Vicar. 190 


By Tenant in Tail. 166, 182, 190, 
By a Woman Tenant in Tail. 


191 
195 


Rules relating to Leaſes, Fc. by Tenant in 


Tail. 196 
By a Huſband of the Wife's Lands. 197 
By the Huſband alone. 197 
By the Huſband and Wife. 197, 198 
By one who has no Intereſt or Property. 199 


By one that has a future Intereſt, and more 


than a Right. 200 
By one who has but a Poſſibility. 200 
By one who has granted the ſame before. 200 
By Jointenants. 200 
By Coparceners. 200 

By one outlawed. 200 

By a Leſſee. 200 

By Tenant in Remainder or Reverſion. 200 


By a Perſon having a ſpecial Power or Proviſo. 


201 


Of the Name and Deſcription of the Perſon 
contracting, as the Grantor, Donor, &c. 203 
To whom Grants, Contracts, &c. may be made, 


Se. 207 
To both Huſband and Wife. 207, 208 
To the Huſband alone. 208 
To the Wife alone, or to a Feme Sole. 208 


To the Wife alone, or to her and a Stranger. 

| 208 
To an Infant. 209 
To a Baſtard 209 
'Fo a Leſſee. 210 
To a Corporation. 210 


To a Jointenant, Tenant in Common or Copar- 


ceners. 210 
To thoſe in Reverſion or Remainder. 210 
To Heirs. 211 
To Executors or Adminiſtrators. 211 
To Perſons in Truſt. 211 
To Eccleſiaſtical Perſons. 211 


To Perſons attainted of Treaſon or Felony. 
To a Clerk convict or Villain. 

To an outlawed Perſon. 

To Perſons Non compos mentis, deaf, dumb and 


211 
211 


blind. 211 
To an excommunicate Perſon. 211 
To a drunken Perſon. 211 
To a deformed Perſon, Leper, &c. 211 
To Perſons dead in Law. 211 


To Perſons not in Being. 212 
What is a ſufficient Name for a Donee, Grantee, 
or other Perſon to whom a Contract may be 
made. 212 
Of the Things to be contracted for, granted or 
conveyed. 215 
The Diviſion of Things. 215 


211 


Deeds. Eccleſiaſtical or Spitituel. 5 


In their Nature. Page 11 
In their Uſe. 215 
Temporal. 15 
Juris Publici. 15 
Juris Privati. ö 0. IG 
Things Real. 15 
Corporeal. 15 
Incorporeal. - 116 
Things Perſonal. i 
In Poſſeſſion. us 
In Action. yep ne 
What Things may be contracted f a 
ed, and by what Means or e 
Things that lie in Livery. 2 
Things that lie in Grant. LE 
E. ” Paſture, —_— Fiſhing, Ele 
A Way. 1 
Reverſions and Remainders. * 
Intereſſe Termini. * 
Things annexed to a Freehold, Trees or Won 
Timber of a Houſe. 0 
Veſture or Herbage. 0 
Franchiſes. 3 
Advowſons. | = 
1 Rectories, Tithes, and Portions of 
ithes. 
Next Avoidance of a Preſentation. = 
Title of Lapſe. 221 
Penſions, 221 
Chattels Real. 221 
Perſonal. 221 
Emblements. 221 
Annuity. 222 
Money. 222 
Things Feræ nature. 222 
A Licence or Authority. 222 


222 
222 
222 


A Poſſibility or Thing ſuſpended. 
Things in Action. 5 
Rents or Services ſuſpended. 
Things incertain. 


222 
On Condition. 223 
Offices. 224 
A Truſt. 224 
A Uſe. 224 
A Diſtreſs, 225 
Deeds. 225 
Rules as to Grants, Sc. by or without Deed. 


| 225 

Rue as to Revocations, Releaſes, Defeazances, 
c. | 225 
What Words the Law requires in a Deed or la- 


ſtrument of Conveyance. 225 
Fee-ſimple. 225, 226 
Tail. 226 
Eſtate for Life. 226 


227 


Words in Deeds in general. 0 
22 


In Feoffments. 


In Gifts and Grants. 228 
Leaſes for Lives or Yeats. = 
Aſſignments of Leaſes. 2 
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Deeds. | The TABLE. Delivery. 


Bang re — 

An Ole: 231 
ſealing Deeds. 

of delivering Deeds. x» 


& to the Perſon who makes it. 232 
baker ret to the Perſon to whom it is made. 


233 

ich reſpect to the Lime. | 233 
le relvedt to the Place. 233 
With reſpe& to the Order and Manner of the 
Delivery. | 234 
Delivery of a Deed as an Eſcrow. 234 


formal or conſtituent Parts of Deeds, and 

Oe aid uſed on the Execution 3 
23 

parts of Deeds in general. 236 

8 &c. See Condition, Covenants, Haben- 

dum, "Tetters of Attorney, Premiſſes, Reddendum, 


, Warranty. | 
3 Kc. Of che Concluſion of a Deed, or 
in cujus rei teſtimonium. i 453 
Which of the formal or conſtituent Parts of a 
| Deed are effential, or not. 


g | 453 
Of the Ceremonies uſed in the Execution of 
Deeds. 454 


Reading Deeds to blind and illiterate Men. 454 | 


Of ſigning Deeds. 455 
Of ſealing Deeds. 455 
Of delivering Deeds. 


ä 455 

Of Witneſſes to the Execution of Deeds. 456 
Of indorfing the Receipt for the Conſideration 
Money. | 456 
Of other Ceremonies neceſſary to perfect a Deed. 


1 086 

As to the Agreement of him to whom a Deed 
is made 456 
As to Livery of Seiſin. 457 
As to Attornment. 457 
As to actual Entry. 457 
As to Election. 457 
As to inrolling Deeds. 11.852 83 
As to the regiſtering Deeds and Wills. 438 
In Middleſex. 4858, 468 
In the North Riding of York. 472 
In the Eaſt Riding. 462 
In the Weſt Riding 4538 
Of the different Kinds of Deeds, Wills and 
Teſtaments. 480 
Of the Difference between Deeds, Wills and 
Teſtaments. 7 
Of the various Kinds of Deeds in general. 480 
With Relation to the exterior Form. 480 
Indenture. 480 
Duplicate. | 482 
Deed Poll. 482 


What Deeds muſt be by Indenture, and not by 

Deed Poll. N. 482 
Of the various Kinds of Deeds with Relation to 
theit Uſe Uſe and Effect. 484 
eeds, See Agreement or Articles of Covenant, 
Aſſignment, Bargain and Sale, Common Recovery, 
Confirmation, Covenants to. ſtand ſeiſed to Uſes, 
Defeaſance, Deviſe or laſt Will and Teſtament, 


| 


[ 


Exchange, Feoffment, Fine, Crans, Indentures 10 
lead the Uſes of Feoffments, Fines and Common 
Recoveries, Leaſe, Leaſe and Releaſe, Obligation, 
Revocation and new Declaration, Statute, Sur- 
render. 

Of fraudulent, forged, void and voidable Deeds. 


: Page 802 
Of void Deeds in general. 


802 

Of Deeds obtained by Menaces, Dureſs or falſe 
Suggeſtions. 802 
Of Deeds made or concealed by Fraud or Col- 
luſion. 803 
In general. 803 
To deceive Purchaſors. 803 
To defraud Creditors. 80g 


Where a Deed good in its Creation may become 


void, or become fraudulent by Matter ex poſt 
fatto, or not. 


807 

By the Cauſe or Conſideration of à Grant's 
failing. 807 
By Razure or Interlining. 808 
By breaking or defacing the Seal. 808 
By Re-delivery or Cancelling it, 809 
By Diſagreement or Refuſal. 8og 
By Judgment. 809 


By Forfeiture. 810 
Where and by what Means a Deed, or the Eſtate 
thereby made, being void or voidable at the 
firſt, &c, may become good by Matter ex 
Poſt facto, or not. 810 
When and where a Deed may be good in Part, 
and void in Part; or good againſt one Perſon 
and void againſt another, or not; or good 


for one Time, and void for another. 813 

In what Caſes a Man may avoid his own Grant, 
Sc. or not, and at what Time. 814. 
Where Defects or Miſtakes in Deeds may be 
ſupplied and amended, or not, 815 
General Rules for the Expoſition of Deeds. $16 
Deed Poll what, 482 
What Conveyances muſt be by Indenture, and 
not by Deed Poll. 482 
Defeaſance, How a Covenant differs from a 
Defeaſance. | 350 
Defeaſance what. 783 
The Difference between a Condition and a De- 


feaſance. 3 
In what Caſes a Defeaſance may be made, and 
what Things may be defeated and avoided 


thereby, and what not. 785 
Things e in a good Defeaſance. 786 
As to the Manner of it. 786 
As to the Matter of it. 786 

Dekozcement. What it is. 109 


Dilapidation a good Cauſe of Deprivation. 93 


Delivery, Of delivering Deeds. 231, 455 
With reſpect to the Perfon who makes it. 232 
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Delivery. With reſpeKt t to the Perſon to hom 


it is made. Page 233 
With reſpect to the Time. 233 
With reſpect to the Place. 233 
Wich reſpect to the Order and Manner of the 
Delivery. 234 
Delivery of a Deed as an Eſcrow. 234 
How a Deed may become void by Re-delivery. 
809 
Demand. Where a Demand is neceſſary before 
Performance or Breach of a Condition, 283 
Where a Demand is neceſſary or not for the 
Performance of a Covenant. 393 
Deodand whar. 163 
Original of Deodands. 163 
Acquiſition of Property by Means thereof. 163 
To whom Deodands are forfeited. 163 
What Things may be Deodands. 163 
When the Forfeiture accrues. 164 
Diſtribution thereof. 164 
Deſcent. Of acquiring Real Eſtates by Deſcent. 
20 
Of Deſcents in general. 20 
Deſcent, its Derivation and Signification. 20 
Heir who. 20 
Kinds of Deſcents and Succeſſions. 20 


Deſcents by the Common Law. 20 
General Rules concerning Deſcents of Lands 
in Fee-ſimple, with Examples, Reaſons, Ex- 


ceptions, Obſervations, &c. 20 
Worthineſs of Blood. 20 
Males before Females. 20 
Deſcendants from the Males before Deſcendants 

from the Females, 20 
Proximity of Blood. 20 
Half Blood. 21 
Priority of Blood in Males. | 21 
Equality in Females. 21 
Right of Repreſentation. 22 
The Root of the Deſcent. 22 
The Blood of the firſt Purchaſor. 23 
Male Root has the Preference. 12 3Y 
Particular Rules of tranſverſal aſcending Suc- 

ceſſions. 24 
Male Line aſcending. 24 
Paternal Line preferable to the Maternal, 25 
Paternal Male Line before the Female Line. 25 
Female Line aſcending. 25 
De fcents by Cuſtom. 27 
By the Cuſtom of Gavelkind. 27 
By the Cuſtom of Borough Engliſh. 1 
Deſcents by Statute. 28 
Statute de donis conditionalibus. 28 
The Nature of Lands before the Statute. 29 
Cauſe of making the Statute de donis. 30 
Inconveniencies of it. O 
What Alienations are reſtrained by the ſaid Sta- 

tute. ar 30 


Deſcents Jure Corone. 5 
By what Seiſin Deſcents to the Half. Blood wall 
be defeated. 32 
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Deſcent, Wbat ſhall be Impedi 
Deſcent. va "TROY of z 


In what Caſes a Man ſhall be f. Paxe 4 
Deſcent or by Purchaſe. 6 be in n by 


Of Deſcents which take away Entr; 3 
In what Caſes. N 30 
Where the Deſcent is immediate. 37 


Where the Entry is given by Record. a] 

Of what Things a vr hr gone ſhall take 
Entry. -- 

Of what Eſtates. 

Who ſhall be bound thereby. 

In what reſpect of his Right or Eſtate. 

In reſpect of ſeveral claiming by the ſame Ts 


ny? 


Where an Entry taken away by Def 
be revived. . „ a | 
How a Deſcent to take away an Entry na 
revented by continual Claim. 
What Things ſhall deſcend to the Heir, and 0 


go to the Executor. 
What Perſon may wt Heir to another, md b 
whom. 42 
In] general. 


42 
42 
44 


By Matter ſubſequent. 
Where the Mulier ſhall be barred. 


| 
Deſcent, See Continual Claim. 
'Devile what, and Deviſor or Deviſee who. »8g 
Kinds of Deviſes. 789 
Of Things requiſite in a good Deviſe. 5792 
Who may hay: i a Deviſe or not. 792 
What Things may be deviſed, 793 
Of naming Things deviſed. J55 
Who may be a Deviſee. _ 


Of naming the Deviſee. 796 
Of the Deviſec's Capacity to take by the Name 
whereby he is deſcribed. 
Of miſnaming the Deviſee. 
Of the Words of a Deviſe. 
Of the Intent of making a Deviſe. 


Diſability to grant 02 purchaſe. See Aliens, 
Artificers, Atlainder, Baron and Feme, Baſtard, 
Corporations, Deaf and dumb Perſons, Eccihſ. 
aſtical Perſons, Felony, Felo de fe, Feme Covert, 
Ideots, Infants, King, Lunalics, Outlaws, Papi, 


Queen. 


eee How a | Dna may become void 
by Diſagreement. $10 


Oilſcontintance, Where a Fine works a Dil- 
continuance. 576 


Diſſeiſin. Forfeiture: of Eſtate by Diſſeiſin. 101 
Diſſeiſin what. 101 
Diſſeiſor wo. 4, 101 

What Act ſhall be ſaid to be a Diſſeiſin. 101 
Who ſhall be ſaid to be a Diſſeiſor, Or not, 
where a Man cannot qualify | his own Act. = 
Diſſeiſin of a Rent. 2 


Denial. Dilſeſi 
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Diſſeſſin. Diſſeiſor by Command, Page 104 
By Agreement. 105 
By Election. . 195 
By whom and to whom Diſſeiſin may be mm 

Diſſeiſor to the Uſe of another. 

Who may be a 15 
Entry is taken away. 108 

Wh thi At of the Diſſeiſor ſhall bind the 
108 
Diſker's Remedy after. Re-entry. 108 


A Diſſeiſor may hold againſt all Men but the 


right Owner. 4 
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73 
The Derivation and Signification of the Word 


Eſcheator, 73 
Property of Lands by Eſcheat. 73 
Cauſes of Eſcheat. 73 
Baſtardy. 73 

Attainder of Treaſon or Felony. 73 
Things to be obſerved in Eſcheats. 74 
The Tenure. 74 


What Attainders ſhall give Eſcheat to the Lord. 


76 
In what Caſes an Eſcheat ſhall be to the Grantor, 
or not. 72 


Who ſhall take Advantage of an Eſcheat. 77 
By what Act an Eſcheat may be prevented. 


At what Times Forfeitures commence. 5 
Of ſeizing Felons Goods and Chattels. 78 
Of a Purchaſe by a Perſon attainted. 78 
Reſtitution in Blood. 78 


Eſcrow. Of delivering a Deed as an Eſcrow, 234 


* 


_ 


Eſtates tall. See Deſcents by State 
Tail. g 


Tena, in 


Eſkates, &c. How and when Qifrivus, 


Eſtates, &c. See Tenant for Life, Ke 1. 
Eſtoppel. How a Fine ſhall b 

Eſtoppel. 5 Wy a 

| Cſirays, See $!rays. 570 

Evidence allowed in Common Recoveries, 


Creepuons po oi what. 10 
t mu of ſuch a Thing as he 
the Exception may 3 da 
un % 

t muſt not be of the whole Thin 
a Part thereof only. SPICY 
The Thing that is excepted muſt be 
the Thing granted before, 
other Thing. R 
The Thing excepted muſt be of ſuch a Thin 
as may be ſevered from the Thing gran 
and not of inſeparable Incidents, 10 
It muſt be of a particular Thing out of a ge. 
neral, or of a Part of an intire Thing, and 
not of a particular out of a particular, or th 
whole Thing itſelf granted. 242 
An Exception muſt be conformable to the Grant, 
and not repugnant thereto. 243 
The Thing excepted muſt be certainly defcribed 
and ſet down. 243 
In what Part of the Deed, and by what Word 


big 


242 
a Part of 
and not of fone 


2 
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cated Perſon can make a Feoffment. 49} 


Executozs. Of acquiring, Sc. Perſonal Eſtates 
by Executorſhip. | , 12 
Who are Executors, and how they are appoint 

ed. 127, 788 
Kinds of Executors. - 88 
By whom Executors may be appointed. 126 
King. 8 


Queen. . 128 
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Of the Original and Antiquity of Uſcg, 48 
Why Uſes were vetted,” en 155 
Cauſe of making the Statute 25 F. 8. 5 
What ſhall be ſaid a good Uſe of Land or 6. 
and when and where ſuch a Uſe ſhall be 
raiſed, altered or created, or not. * 
In reſpect of the Manner of raiſing it, and the 
ſeveral Ways whereby Uſes may be raiſeg 


In reſpect of the Perſons truſted, and what — 
ä . may not be ſeiſed to the Uſe of av. 
ther. 
In reſpect of the Perſon for whom the Trot 
or the Ceſtuy que Uſe. 610 
In reſpect of the Eſtate and Poſſeſſion of 
that creates the Uſe. 1 30 
In reſpect of the Eſtate and Poſſeſſion of hin 
that takes by the Conveyance. 630 
In reſpect of the Cauſe or Conſideration of an 
Uſe, and what ſhall be a ſufficient Conſiders- 
tion to raiſe or alter a Uſe, or not. 631 
In reſpect of the Manner and Frame of the 
Words uſed in railing of Uſes, and what 
Manner of Uſes may be raiſed, or not, 643 
In reſpect of the Nature and Quality of the 
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im 


Uſe. 635 
Charitable Uſes, 636 
Pious Uſes. 636 


Superſtitious Uſes. J 
Of Deeds declaring (or leading) the Uſes of 
Feoffments, Fines or Recoveries. 
On what Aſſurances Uſes may be declared. 637 
Of declaring the Uſe according to the Eſtate the 
Party has in the Land. 637 
By what Deed Uſes may be declared. 635 
When a Declaration of Uſes may be m 
| 3 
Of a precedent Agreement for the Limitation 
of Uſes. | 639 
Of the Certainty of the Declaration of 15 
5 | | ; 
Of Averment of Uſes, or the Proof of Ut: 
by Witneſſes. 640 


To what Uſe an Aſſurance of Land ſhall be b 
Conſtruction of Law, and how the Limits 
tion of the Uſes of Land by a Deed ſhall * 
conſtrued, 641 
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— 


Marrantr. 
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Mills, &c. 


— ieee and how Uſes of Land may be 
Ales. = n deſtroyed or ſuſpended, or 
ems d where the antient Uſe ſhall be revived 
ot; a the Feoffees, or not. Page 642 


n 
— * to revoke Uſes of Land ſhall 


be good, and how. they ſhall be taken; and 


, and what not. | 

« gs nt) Confidences of Lands and 

. Real and Perſonal, the Nature of 

ſuch Truſts, the Duty of them that are truſt- 

ed, and the Remedy to be had againſt them 
for Breach of their Truſt. 


What Uſes require no Execution by the Statute 
ſes. f 

* Law as to Uſes, and Queſtions as 

to them how decided. | 647 
Ales. See Covenants fo ſtaud ſeiſed to Uſes. 


eiſurpation, what it is. 109 
Try, Of an uſurious Mortgage. 728 
or 3 Contracts. 806 
Wa IFS. Waif what. 161 
To whom forfeited. 161 
Reſtitution in what Caſes made. 161 
Why the Forfeiture is. 161 
Who may ſeize Waifs. 161 
Uarranty what, and Warrantor and Warrantee 
who. 334 | 
Kinds of Warranties. 335 
General or particular. 335 
In Deed. 53 5 
In Law. 335 
Lineal. 335 
Collateral. 335 
By Diſſeiſin or Wrong. 355 


What Words and Clauſes in a Deed will make 
a Warranty. 9 
What ſhall be ſaid a good Warranty in a Deed, 
or not, and how it ſhall bar and bind. 335 
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f 343 
The Fruit and Effect of a Warranty in Deed, 
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Who may take Advantage of a Warranty, and 
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When a Warranty ſhall be ſaid to be defeated, 


determined or avoided, 
ART J. 


; ſon of ſuch Power | 
what Revocation by realon of fu 64 


— 


and how, or not. 347 


Waſte. Of Forfeiture by Waſte. 


Wills, &c. 


Warranty. How a Warranty ſhall be ex- 


unde. | Page 349 
ow a Covenant differs from a Warranty, 350 


O 
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In Houſes. | 90 
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The Forfeiture, Judgment and Recovery in 
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Wills and Teſtaments. 480 
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Of the Teſtator's Reſolution to make a Will. 


791 
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791 
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Things requiſite in a good Deviſe. 792 


Who may make a good Deviſe, or not. 


792 

What Things may be deviſed or bequeathed. 
793 

By Common Law, Cuſtom or Statute Law. 

| 793 

Of naming Things deviſed. 795 

. Miſtake or Error in naming the Thing. 793 
Incertainty in naming the Thing, 796 
Who may be a Deviſee or Legatee. 796 
Of naming the Deviſee or Legatee. 796 


Of the Deviſee's Capacity to take by the Name 
whereby he is deſcribed. 


797 
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Of the Words of a Deviſe. 797 
Of the Intent of making a Deviſe. 8 
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"Wills, Se. he TABLE Wis © 
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cis, &c. Of the Manner and Form of ma- 


king "Wills and Teftaments, and of Revocations 


of them. e 
Of naming an Executor. „ 
Where it muſt be in Writing. | 798 
On what and in what Hand and Language a 
Will may be written. 799 
Of the Teſtator's ſealing and ſubſcribing 2 
Name. 799 
Of Interruption in the making a Will. 799 
Of the Proof of a Will. 800 
Lord Coke's Advice concerning the Diſpoſition 
of Lands and making Wills. 800 
Of Nuncupative Wills. 801 
What Will is a Revocation of Uſes. 801 
Of fraudulent, forged, void and voidable Wills. 


802 
Of fraudulent and void Wills in general. 8 10 


| cWills, Se. Where a Will ae 


its Creation and Beginning m 
by Matter ex poſt fa#o, or not. P, 
By Sen or Revocation, 10 
By cancelling it. - 


By Alteration of the Eſtate of the Ida 


a become y Void 


By Intention to alter it. 0 
In making another of the ſame Date. a 
By the Declaration of the Teſtator. b 
Where a Will void or voidable in its Ince 4 

may become good by ſome Matter or 5 
dent ex poſt facto, or not. ng 
General Rulcs for the Expoſition of Wills, k . 
Wrecks what, and what not. 
To whom a Wreck belongs. 


Flotſam, Jetſam and Lagan, what, 


162 
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A Calendar, containing the De-| 


— 

. Cognati. 

* grees of Conſanguinity. 1 
8 3 | 
Tritavus. Great Grand Father's 
Great Grand Father. 
Tritavia, Great Grand Father's 
Great Grand Mother. = 
5, 5 Fey ; 5. 
Atpatrui. Brothers of Great Grand | Atavus, Great Grand Father's | Atavunculi, Brothers of Great 
Father's Grand Father. Grand Father. Grand Father's Grand Mother. 
Atamitz. Sifters of Great Grand | Atavia, Great Grand Father's | Atmatertere. Siſters of Great 
Father” Grand Father. Grand Mother, Grand Father's Grand Mother. 
4. : op" " OF 
Abpatrui. Brothers of Grand Fa- Abavus. Grand Father's Grand | Abayunculi. Brothers of Grand 
ther's Grand Father, Father. F.atber's Grand Mather. 
Abamitz. Sifters of Grand Ta- Abavia, Grand Father's Grand | Abmateitere. Si/ters of Grand 
ther's Grand Father. 4 Mother. Father's Grand Mother. 
. 3. b 1 

Propatrui, Brothers of Great Grand | | Proavunculi. Brothers of Great 

Father. Proavus. Great Grand Father, Grand Mother. 
proamitæ. Sifters of Great Grand | Proavia. Great Grand Mother. | Promaterteræ. Sijters of Great 

Father, | Grand Mother. 


2. 
patrui Magni. Brothers of Grand 


2, 


—— —— — 


| 2. 
Avunculi Magni. Brothers of Grand 


Father. | Avus. Grand Father. Mother. 
Amitæ Magnæ. Sifters of Grand Avia. Grand Mother. Matertere Magnz. Sifters of Grand 
\ Father, 3 
1. I. 3 
Patrui, Brothers of the Father, Pater, Father. Avunculi. Brothers of the Mother. 
Amitæ. Sifters of the Father. Mater. Mother. Materterz, Si/ters of the Mother, 


Fratres Conſanguinei. Half Bro- 
thers on the Father's Side. 

Sorores Conſanguineæ. Half Si/ters 
on the Father*s Side, 


Linea recta aſcendens. 
The right Line aſcending. 


Pꝛopoſitus. 


Linea recta deſcendens. 


Fratres Uterini. Half Brothers on 
the Mother's Side. 
Sorores Uterinæ. Hal, Siſters on 
the Mother's Side. 


| The right Line deſcending. 


Total. 


. 
Filii. Sons. 
Filiæ. Daughters, 


. 
Nepotes. Grand Sons, 
Neptes. Grand Daughters, 


—_— 


3. 
Pronepotes. Great Grand Sons. 
Proneptes. Great Grand Daughters. 


| 4. | 
Abnepotes. Grand Child's Grand Sons. 


Abneptes. Grand Child's Grand Daughters. 


7 | 
Atnepotes. Great Grand Child's Grand Sons. 
Atneptes. Great Grand Child's Grand Daughters. 


3 
Trinepotes. Great Grand Childs Great Grand Sons. 
Trineptes. Great Grand Child's Great Grand Daughters. 
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